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The absence ci truly corijjrehensive and exhuistivo Digest of Indian 
Case-law has been felt soniewh^kt more keenly in 'ho ia&t decade than ever 
before. The circumstanees that hpve crc<i.ted this want tire but too well-known 
to all lawyers to require driiiled notice. yeor& alter the want was felt, I 
put to myself the question whether 1 4iould not undertake to supply the 
want, but the gigantic dimeu'^ionb of the ta^k staggered ine notwithstanding 
that by that time I ha<l acquired oa^iderable experience in the line — I mean 
the publication of compiled works. It was only in 1908, that I was able tc 
make up my mind-but having decided, I at once applied myself to the first and 
-in case of all works of reference — the most important part of my task, viz , the 
plan or the arrangement of the Digest. With an ambitious programme before 
my eyes, I looked upon the question of arrangement as one of prime importance 
and accordingly I devoted a good deal of time to the consideration of various 
plans of arrangement. But when the plan \vas finally settled, the work of 
compilation progressed satisfactorily enough, and I announced the Digest publicly. 
The ever appreciative public responded to my invitation to subscrible so cordi- 
ally that it at once removed from ray mind the last vestige of a doubt as to 
the success of my Digest and their continued patronage has since served to 
cheer my toils. I should have been able to put before the public the result of 
my labours in a tangible form long before this, had not my other Digests that 
were passing through the press at the time distracted my attention. As it is, 

I am today able to put before the public the first Volume of my Digest and it 
is now for them to Judge of it. 

While I was passing through the period of indecision and uncertainty, 
I heard that the veteran law publisher of Tricliinopoly, Mr. Sanjiva Row was 
also going to publish a sitniiar Digest It is, indeed, unfortunate, that Mr, 
Sanjiva Row passed away from amongst us before his Digest siw the light of 
day. His energetic uephew is now cicr^ring on the work, and the public have 
the advantage of having before them two sets of Digests to choose from. 

Speaking of the other Digests it may be said that there is not one that 
can be truly called either comprehensive or exhaustive. Until recently a lawyer 
had to refer to not one, not two, but a dozen or more Digests of different Law 
Reports by different compilers before he could fairly acquaint himself with the 
authorities touching a pirticular law-point He must first go to Woodman*^ 
for cases reported in the authorised Law Reports ( for, of Private Reports, few 
have the honour of being recognised in it then he must patiently take up 
one by one, the independent Digests of ten or eleven different private Law 
Reports and passing on with a sigh of regret for the absence of digests pertain- 
ing to other private Law Reports that have not yet published their digests, he 
must finally go to Digests of printed but unreport-d cases and rplings. Add 
to this the vexation cauaedby the different arrangements adopted by different 





compilers in fchoir various digests and tho reader will not st.uid in need of any 
apolog}^ on !uy pirt for ushering a new Digest in the held, which being coni' 
prehensive and exhaustive is not merely an addition to tho number of already 
existing digests, bub is an improve nent in every possible w ly upon all the 
existing digests put together and mach more besides. 

Id was originally intended to publish a mixed Digests of Civil and Cri- 
minal Cases; but an esteemed friend of mine, Mr, Ratanlal Kanchhoddas 
B. A. LL, B,, Vakil High Court Bombay, and one of the able editors of the Bom« 
Law Reporter made a tiinaly anJ valuable suggestion of sepirating the Civil 
and Criminal Cases and consolidating them in independent Civil and Criminal 
Digests. The suggestion was readily accepted for obvious reasons. My heart- 
felt thanks are due to Mr, Ratanlal for his valu?:ible suggestion, 

SOME SPECIAL FEATURES 

(1/ This is ilia only Digesl which brings the Indian Case-law down 
to the end of 1912 in a consolidated form. 

2) This is not a mere Digest, for in it, every case that ha^ been the subject 
of Judicial notice cat ah, has its whole histo^’y given under it^ while previ- 
ous cases on the point are also referred to in the head-note itself The 
reader is thus enabled to find, at a glance, the whole case-Liw on a given 
point collected at one place and has not to go into the sever U head-notes 
of all the cases thereon, which again are given in their proper places 
without any omission, notwithstanding that they are repeated in the 
historical notes of other cases. In other words this Digest is a consolida- 
tion of the Digest and the Index of cases iudicially uoticod-a fBalurO, 

the value of wbi3b cannol be overra!ecL 

l3) Arrangemeill of Ca^ei-Cases are arranged in a connectod form instead 
of throwing them together in a confused mas.-s 

All the cases belonging to a pirticular subject are divided into Principal 
Headings and sub-headiugs and the catch words of ever? single case or 
group ot cases are noted down under the sub-heading to which it beloncfs 
with the number of tint ca««e. ^ 

In other words every subject is preceded, as it were, by a short digest of 
its own. This will enable the busy preebitioner to find out a required 
case at a moment’s notice without going through the head-notes ia erff 
of hundreds of cases under a particular heading. 

(4^ T8.b!0j of COntGntS Very often the reader does not remember the 
section relating to a particular subject and has therefore to go to the Act 
to find it out and then only he cm refer to the Digest. To avoid this 
Wd^^vonienoe tables of contents of big Acts are given, 
tables showing the correspanding seslions-ln order to avoid similar 
inconvenience av regards the corre'-ponding sections of the new and old 

.^imitation Acts, comparative tables of snob 


sections are also 




^6) Names of parties — we given at the end of every case summarised in 
this Digest. 

(. 7 ) As to Cr05S“referenceS“In almost all the other digests cross-references 

are made merely by vol and page of the report. This mode of giving 

cross-references is circuitous and therefore inconvenient to a busy practi- 
tioner. ■' ’■ 

A practical illustration will best give an idea of the inconvenience: — 

Ihus, a Cross-reference to a case under “ Hindu Law-Alienation •’ is 
given in other digests in some such way as this—" Hindu Law-Alie- 
nation ” see " Mortgage ” “ 9 C. P. L. R. 35; 19 Bom. 363.” 

Now on goingito the heading of " Mortgage ” the reader is confronted 
by a long series of cases, perhaps more than 800, out of which he has to hunt 
out the two cases referred to viz 9 C. P L. R. 33 and 19 Bom 363. If he, 
in the course of his attempt to do so forgets either the Vo! or the page of 
either of the cases, he finds himself in the position of a mariner who has lost 

his compass. The difficulty increases in proportion to the number of eases 
referred to 


In order to avoid such a circuitous and troublesome mode of giving cross* 
relerences, 1 have numbered consecutively all the cases under a general head- 

by referring simply to the number of the case 
inder that heading. Thus in my Digest the above cross-reference will appear 


Hindu Law-Alienation see Mortgage ” case No. ( 251 ) 19 Bom 363, 
and eo on. 

(8) Th© Cl3.SSiflCation adopted in this Digest is better suited to a busy practi- 
tioner than that adapted in other Digests. In the latter, the ^arionR cases 
that could be arranged under one Cdinenienl geneial heading are scattered at 
as many places as tbeie ai e Iinpeiial or Pro-^incial Acts toneliing thesnbject. 

(9) 0V6rri!led paSGS — As a gcneial rnie o\ennled eases and eases on repealed 
statutes are also inclnded on. the ground that by ^ay of historical inte^e^t 
these are as useful as the lining ease~Liw. 

. £ ^ wdl consider ni^sell liiglilv obliged if members of tin* legal profession ^^ould 

inrorni me of any errors or omissions in this Digest. 

11,.. 1 Pi’etiite iiithoiit c.xpiessing my sense of obligation to 

the learned editois of the Bom. L. E: C. L. , 1 ; A. L. J. A M. X.T. for thoir kind 
permissions accorded to mo to utilize their he.T.d-notes for my Digests and also to my 
biothor pleaders Mcshis C. J. Sntaiia n. a. li.. j:; G- H. iimye n i, t.i. n M.V. Desa'i 
B A LI. b; J:'. \ . Eatel ji a li. b for rendering mo i.duablo assistenee in various ways 
in the preparation of this Digest. 

I owe a special acknowledgment to my piintcrs for tlicir services and I wish 
to put on record lieie my sense of satisfaction .it the prompt, ne.xt .ind carehil work 
done by them. The credit belongs, of com so, to the diligent and hard-working 
niamager Mr, M V Shall of ihn Yidya Vil.is Priiiling Pro'--, 

7Bth July, 1912 , ] 
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VII of 1878 (Forest) 

VI II of 1878 (Sea custom) 

__XI of 1878 (Arms) 

^XIT of 1878 

XVII of 1878 (Northern India Ferries) 

Act I of 1879 (General stamp) 

Act IV of 1879 (Railways) 

VTIIofl879 

o{ -1879 (Registration A Limitation Act, 

Amendment Act) 

— ^XlII of 1879 

XIV of 1879 (Hackney carriage) 

XVll of 1879 

XVIlI o£ 1879 (Legal practitioner’s Act 

Act HI of 1880 (Cmtonment) 

Act IV of 1880 

Act Vll of 1880 (Merchant- shipping) 

Act XV of 1880 

Act V of 1881 

Act XII of 1881 

Act XV of 1881 (Factories) 

ActXVlIIof 1881 

Act XXI of 1881 

Act XXit of 1881 (Exercise) 

Act XXIlt of 1881 
Act XXVI of 18S1 
Act 11 0 ^ 1S82 
iMAlVcif 1883 

Act VC of 1882 (Oompanie^' 


-.I" 

• t 


Act XV of 1882 

Act XX of 18S2 (paper currency) 

AotXXll of 1882 

Act V of 18S3 (Merchant Shipping) 

Act IX of 1888 

Act XV of 1883 , 

Act XlX of 1883 (Land Improvement Loans) 

Act II of 788i 
—V of 188t 

2 ^X 1 of 1884 (Agriculturists’ lioans) 

— Xlllof 1881 
—XVIII of 1884 
Act HI of 1885 
—VIII of 1885 

II of 1886 (income Tax) 

—IX of 7S8C 

_X of 1886 (Criminal Law) 

—XIV of 1886 
— XVll of 1886 
Act 1 of 1887 
Act VII of 18S7 
—IXof 1887 

— Xll of 1887 (Bengal Agra .L Assam Givil 
— Courts) 

—XVI of 1887 
_XV1I of 1887 

V of 1888 (Inventions and designs) 

—VI of 1888 

_VII of 1888 (C P 0. Amendment) 

X of 1588 (Presidency small cause courts Law) 

’ — XII of 1588 

—XIII of 1888 

Act IV of 1889 (merchandise marks) 

-VI of 1889 
_VII of 1889 
_X of 1889 (Ports) 

—XI of 1S89 

—XIII of 1889 (Cantonments) 

—XIV of 1889 

Act I of 1890 (Revenue Becavery) 

Act VIII of 1890 

Act IX of 1890 (Railways) _ 

Act XI of 1890 (Prevention of cruelty to ani- 
mals) 

Act XX of 1890 
Act III of 1891 
Act VIII of 1891 

Act XII of 1891 (Amending Act) 

Act Xni of 1891 

Act XIV of 189 1 

Act XVIII of 1891 (Banker’s Books evidence) 
Act XX of 1891 

I Act iV of 1892(Limitation Act and 0 P C Ame- 
I ndmentj 


v/i V.' 

alaii'V' 
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Act VI of 1892 

Act IV of 1895 (Partition) 

Act I of 1894 (Land acquisition) 

Act V of 1894 (0 P 0 Amendment) 

Act VIII of 1894 (Tariff) 

Act I of 1895 
Act VI of 1895 

Act Xll of 1895 (Companies memorandum of 
association) 

Act XV of 1895 (Crown grants’^ 

Act I of 1896 

Act XI of 1896 (Amendinff Legal practitioners 
Act) 

Act XII of 189o 

Act lit of 1897 (Epidemic Diseases) 

Act IX of 1897 (Provident Funds) 

Act X of 1897 (General Clauses) 

Act V[ of 1898 (Post-ofBce) 

Act X of 1898 
Act II of 1899 
Act VI of 1899 
Act IX of 1899 

Act XI of 1899 (Court-fees Amendment) 

Act XXII of 1899 (Coinage and paper currency) 
Act ll of 1902 (Oontonnient House accommoda- 
tion) 

Act IV of 1903 

Act HI of 1905 (Paper Currency) 

Act III of 1907 
Act V of 190? 

Act IX of 1908 
Act XVI of 3908 
Act HI of 1909 
Act, construction of 

Act done by Imsband in pursuance of common 
business, binding on wife 
Act done in official capacity 
Act done in tbe exercise of severeign powers 
Act of Bankruptcy 
Act of foreign power 
Act of God 
Act of Insolvency 
Act of Parliament 
Act of state 
Act Repeal of 
Actionable claim 
Actionable wrong 
Action cause of 
Action for damages 
Action for deceit 
Action for recission of a contract 
Action for slander 
jetton fofn} of 




Action framed in Tort 
Action in Rem 

Action of public servant ultra vires not binding 
on government 
Action of salvage 
Action on contract 

Actio personalis moriter cumpersona 
Active prosecution of a contentious suit 
Actor sequitur forum rei 
Acts 

Acts amounting to waiver of covenant 
Acts and grant of certificate 
Acts done by the defendant in his official capa- 
city 

Acts done in exercise of sovereign powers 
Acts in force in the Punjab 
Acts of a judicial officer protected though done 
erroneously, lillegally 

Acts of bad faith committed by applicant for 
declaration of insolvency antecedently to his 
application 

Acts of mother and guardian how for binding on 
minor son 
Acts of ownership 

Acts of user necessary to establish adverse pos- 
session 

Acts, Retrospective effect of 
Actual pecuniary damage suit for 
Actual possession 
Adat-kaecbi 
Adat pakki 

Adding a defendant in a suit where have to sue 
under cl. 12 of the letters patent 1865 was 
necessary 
Adding of parties 
Adding paities as plaintiffs 
Adding parties to suit 

Additional court-fees on claim for mesne profits. 
Additional District Judge, 

Additional Evidence. 

Additional Evidence in appeal. 

Additional rent. 

Additional rent for excess land. 

Additional Subordinate Judge. 

Additional written statement. 

Additionlfk of a defendant residing out of 

ction m a suit brought against other defendant 
under clause 12 of Letters patent 1866 
Addition of a party in second appeal 
Addition of a respondent by the appellate Court 
Addition of a witness’s signature subsequent in 
execution of bond is a materiail alterati^i^ 
4dditiop of fixti4r§s 









i 
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Addition of parties 
Address 

Address sufficiency of 
Ademption of Legacy 
Aden 

Aden Civil & Criminal justic#^ Act 
Aden Court Eesident at 
Aden Courts Act 
Adequancy of consideration 
Adhiras 
Adhlapi Tenure 
Adhyapakam office 
Adimayavana Tenure 
Ad-interim injunction 
Adinterim Protection 
Adjective Law 
Adjournment 

Adjournment of attendance of witnesses 

Adjournment of sale 

Adjudication 

Adjudication by collector as to stamp duty char- 
geable 

Adjudication of claim 
Adjudication of Insolvency 
Adjudications 
Adjustment not certified 
Adjustment of account suit or decree 
Adjustment of decree 
Adjustment of decree barred by limitation 
Adjustment of decree by stranger 
Adjustment of decree invalid 
Adjustment of decree out of Court 
Adjustment of partition decree after attachment 
Adjustment of suit 
Adjustment of decree suit upon 
Adjustment of decree without certificate of Court 
Adjustment of decrees more than three years old 
Adjustment of satisfaction of decree 
Administration 
Administration bond 
Administration Certificates Act 
Administration de bonisnon 
Administration decree 
Administration of part of claim 
Administration of the estate of a Shiah Mahome- 
dan under his will 
Administration pendente life 
Administration Letters of 
Administration Keporta 
Adininistration suit 
Ad^lAistration with will annexed 


Administrator General 
Administrator General’s Ac^ 

Administrator Pendente life 
Administratrix Washing estate 
Admiralty 

Admiralty and vice jurisdiction 

Admiralty cases 

Admiralty jurisdiction 

Admiralty or Vice — Admiralty jurisdiction 

Admissibility of evidence 

Admissibility in evidence f^f finding in former 
case not between same parties 
Admissibility in evidence of judgment in former 
case 

Admissibility of documents in evidence in former 
case. 

Admissibility of documents in evidence compul- 
sorily registerahle 
Admissibility of evidence 

Admissibility of evidence of considerarion of un- 
stamped document 
Admissibility of oral evidence 
Admissibility of oral evidence to contradict the 
nature of a contract in writing 
Admissibility of petition and written statement 
filed in a previous proceeding 
Admissibility of unregistered sale-deed in evidence 
Admission 

(1) Admission in statements and pleadings. 

(2) Admission by or against thiid person 

(3) Miscellaneous Cases 
Admission by Agent 
Admission by a party 
Admission by auction purchaser 
Admission by co-defendant 
Admission by defendant 
Admission by executors 
Admission by heirs 
Admission by husband 
Admission by lumberdar 
Admission by mortgagor 
Admission by not traversing allegations 
Admission by one defendant relavent against 

other defendant 

Admission by or against third persons 
Admission by pleader on behalf of client 
Admission by raiyat 
Admission by several joint tenants 
Admission by 15amindar of mokurari right 

Admission eSect of against person not party to 
suit 

Admissibility of documents in evidence in for- 
mer case 

Admission in a mortgage as to amount of Ian4 
excepted from its operation 
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Admission in pleading 
Admission in former suit 
Admission in statements and pleading 
Admission in verified petition 
Admission in written statement of defendant 
Admission made arguando 
Admission made by one co- sharer 
Admission made in former arbitration proceeding 
Admission not acted on 
Admission not amounting to estoppel 
Admission of appeal after lime 
Admission of document m evidence; subsequent 
rejection too late. 

Admission of Jenmi% title 
Admission of lessor 

Admission of liability contained in a memoran- 
dum of appeal in different suit 
Admission of part of claim 
Admission of plaint 

Admission of pleader recorded in judgment 
Admission of rate of rent 
Admission of receipt of purchase-money 
Admission of tenancy 
Admission of tenancy, effect of 
Admission of title in pleading 
Admission of unstamped in evidence on payment 
of stamp duty Sc p^^nalty 
Admission of Vakil 

Admission on appeal of evidence rejected by 
lower Court 

Admission of point of law 

Admission or rejection of evidence 

Admission or summary rejection of appeal 

Admission general 

Adna & Ala Malik 

Adna Malik 

Adopted son’s right to impeach alienation un- 
necessarily made by his adoptive mother be- 
fore his adoption 
Adoption 

Adoption a condition precedent to the boy tak- 
ing under the will 
Adoption among Brahmans 
Adoption by daughter-in-law \ 

Adoption by deceased’s widow 
Adoption by elder brother’s widow after younger 
brother’s death. 

Adoption by grand -mother without the consent 
of her daughter-in-law 

Adoption by karnavan for a mamma kk atayam 
Adoption by last member of a Nambudri iltom 
Adoption by mother after the death of her son, 
who baa left nsHbei cblld Wf WMOW 

q, 0. TLl 


Adoption by mother who has succeeded as heir 
to her son after th*^^ death of his widow 
Adoption by Naikin or dancing girl 
Adoption by son’s senior widow without consent 
of junior widow 

A'^option by temple dancing woman 
Adoption by unmarried man 
Adoption by untousured widow 
Adoption by widow 

Adoptnm by widow whose husband died while a 
minor 

Adoption by widow relating back to her hus- 
band’s death 

Adoption by widow with express authority from 
her husband to adopt 

Adoption by younger widow without consent of 
elder widow invalid although child selected 
by both widows 

Adoption by zamindar in conjunction with one 
of his two wives 

Adoption, Caste Custom prohibiting 
Adoption direct#"d by will 

Ad.iption directed to be made not by the testa- 
tor’s widow but by son’s widow 
Adoption divesting an estate which had already 
vested in another person 
Adoption during pollution of adoptive purent 
Adoption during pregnancy of wife ^ 

Adoption from corrupt & improper motives 
Adoption in a united family 
Adoption in dwya mushyayana form 
Adoption in Gujrat 
Adoption, injunction to restrain 
Adoption made by a widow to defeat the claim 
of her co- widow to a share in her husband’s 
estate 

Adoption made the day after the adoptive father 
made his will 

Adoption made on understanding that the Dis- 
positions of the will be observed 
Adoption, necessity of, there being gift and acce- 
ptances of the adopted child 
Adoption of a girl by temple dancing woman 
Adoption of an adault 
Adoption of an only son 
Adoption of daughter 
Adoption of Devadasi for illegal purpose 
Adoption of more than one daughter at a time 
Adoption of sister’s son 
Adoptions 

Adoptive mother under pollution 
Adoptive parents 

Adoptivefeon bowd by th-e will of testifttoTf 
Adultery • , ^ 
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Advalorm fee 
Advancement 

Advancement out of minor legates share for his 
benefit 

Advances by factor on consignment 
Advances by mortgagees to original mortgagor 
on same security 
Adverse possession 

Adverse possession against mortgagee when effe- 
ctual also as against the mortgagor 
Adverse nossession against widow 
Adverse possession against widow for more than 
12 years bars the right of a subsequent ado- 
pted son 

Advese possession by sub-mortgagee 
Adverse possession for i2 yeais by taking fruit 
Adverse possession of defendant supplemented 
by previous adverse possession of widow by 
whom defendant wa3 adopted 
Adverse possession of one member 
Adverse title 
Advertisements 
Advocacy 
Advocate 

Advocate— G eneral 

Advocate — General barred by decree in prior 
suit brought by trustees of charity 
Advocate— -General's Powers Act 
Affidavit 

Affidavit of documents 

Affidavit of documents where there are several 
plaintiffs some of whom are m England 
Affiiation 
Affiiation of son 

Affirmative Commands & negative prohibitions, 
distinction between 
After acquired property of insolvent 
Ags^kban 

Agarwal Banias of Ludhina City 
Age 

Age assured 

Age of cerimonial Competence 
Age of majority 
Age of minority 
Agency 

Agency to sell coupled with interest 

Agency tract 

Agent 

Agent & sub Agent 

Agent authority of to make payment 

Ajfeut duly authorised 

Agent holding a power of attorney authorising 


Agents^ pleader’s Mukhtars and Hevenue Act 
Agent’s right to ext cute decree obtained as agent 
Agent of minor 
Agent duly authorised 
Agents 

Agra Bengal and Assam Civil Oomts Act 

Agra Land Revenue Act 

Agra Local Rates Act 

Agra Rent Act 

Agraharam 

^gra Tenancy Act 

Agreement 

— acknowledging a debt * 

— adjusting suit 

— admitted in pleading 

—against public policy 

— altering decree 

— and conveyance 

— as to payment of decretal money 

— at Delhi to pay money in Bombay 

— at marriage not to remove wife from parent’s 

house 

—at time of adoption affecting son’s rights 
— before decree by the decree-holder not to reco- 
ver costs which the decree might! award 
—between adoptive mother and natural father 
—between government k solicitor 
—between husband and wife 
-^-between landlord and tenant 
— between pleader and client 
— between pleader and person retaining him 
— breach of by insolvent 
—breach o^, to pay a certain sum 
—by a guardian to give a word in marriage on 
payment of a mm of money 
—by correspondence 

—by mortgagor to sell mortgaged premises to 
mortgagee 

—by occupancy tenant to 'relinquish his holding 
by plaintiff and defendant not to bid against 
each other at an auction 
—coll feral to lease 

-coming to an end with the extinction of the 
1, quality of i redemption 
— Contary to terms of lease 
—entered into with one party to a suit by an at- 
torney 

—executed both m England and India 
— exempHng from liability in case of loss of carry 
ing ship 

extending time of payment without sanction of 
Uouit 

--•for an undivided share in bhag 
— foi differences 
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—for division of family property in equal shares 
— for not enforcing payment of instalments 
— for, or to give time for satis faction of indgment 
debt 

— for payment by Deputy to the watandar out 
of the cash allowance for procuring the Deputy’s 
nomination 

—for payment by instalments 
— for satisfaction of judgment I debt 
— for the management of a public charity, illegal 
— Illegal 

— in r#"gard to the equity of redemption 

—in respect of family property 

—in respect of free vatan election 

— in satis faction of judgment debt 

— no bar to partition 

— not certified to Court 

— not sanctioned by Court 

— not to alienate ancestral property 

— not to appeal 

—not to execute a decree 

— not to execute deciee regarded as satisfaction 
of decree 
— not to partition 

— not to partition and restraint on partition 
— not to work for a rival tradesman 
— of parties 

— of parties to suit to refer matters in dispute to 
decision of Court 
— of relinquishment, validity of 
— of service* vatan Inam land by holdei of it 


— of share by a co parcener 
—opposed to public policy 

—or memorandum of agreement relating to the 
— sale of shares 

—restricting right of occupancy 
— running with land 

— sanctioned by Court executing decree 
— secret 

— 'to become a member of association 
— to carry out decree 

— to compensate ior services rendered during de* 
fendant’s minority 
— to divide, effec*- of 

— ^to extend time for enforcing decree by execu- 
tion 

*—to forego legal procedmgs 
— to give time to judgment, debtor 
— to give time to the judgment debtor for pay- 
ment of decreed money 
—to lease 

— to lend money on mortgage 
— to liquidate decree by instalments appeal by 
judgment— debtor subsequent to 


— to pay additional rent ior excess laud 
— to pay interest 

— to prevent acquisition of easement not doou- 
ment creating a right in immoveable property 
— to procuie marriage in consideration of money 
payment 

— to procure re admission into caste 
— to re-convey on re-payment of purchase money 
— to refer 

—to refer mother in dispute to arbitration 
— to refer to arbitration 
—to relinquish exproprietary right 
— to remain united 

— to renew a kanom and to credit as renewal 
fees a sum of money then due by plaintiff to de^ 
fendant 

— to rent pasture ground 
— to sell 
— to sell land 

— to share property after litigation if successful 
— to share property the subject of suit 
— to supply money for another person’s suit 
—unregistered 

—void it not sanctioned by the court 
— volntary or by Act of law 
— with respect to the property of the deceased 
husband by his heirs pendente^life 
Agricultural holding 
Agricultural Land 
Agricultural lease 
Agricultural purposes 
Agricultural Tenancy 
Agricultural Tenant 
Agricultural year 
Agriculturist 

Agriculturist also owner of Inam villages & per- 
sioner 

Agriculturist, an Inamdar can be an 
Agriculturist Bhpgdar 
Agriculturists Kelief Act Dekhan 
Agriculturists loanas Act (XII of 1881 
Ahban Thakurs 
Ahirs 

Ahmedabad Talukdars Act 1862 
Air 

Air and light 

Ajmere Court Regulation 

Aj mere land Revenue Regulation 

Akyab 

Ala &^Adna Mahks 
Ala lambardar 

Ala malik * 

Alien 
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Aliens 
Ali^^nability 
Alienable interest 
Alienation 

Alienation of istamrari estate 

Alienation bj manager of religious institution 

— by guardian 

— by defacto manager of an endowment 
—by a mortgagee 
—by mulgenidar 
— by widow 

Alienation during attachment 
—Limitation Ancestral land act 
—of charitable trust 
— of Endowed property 
— of Lands Act Bundelkhand 
— of Land Act Punjab 
— Restraint upon 

Alienee from widow bound to inquire if legal ne- 
cessity to alienation 

— of trustees not necessary parties 
Alimony 

Aliasantan a Law 

Allegans contraria nanauditur 

Allegation of fraud 

Allocature 

Allonge 

Allotment 

— on partion 

Allowable deduction 

Allowance to Bankrupt 

— for maintenance of infant 

— for maintenance of Lunatic 

Allowance for spoiled stamps 

Allowances Act, Toda Giras 

Allowing objection not taken 

Alluvial A diluvial lands 

Alluvion 

Almanac 

Altama grant 

Altamah Enam 

A Iteration 

— of character of suit 

—by party 

— by the Court 

— of acknowledgment 

—of date 

—of deed 

—of document 

Alteration of easement 

—or amendment of decree 

Alttotioas and ^asttres in a will 


Altering decree on appeal whei 
makes on objection 
Alternative claim 
— claim on original consideration 
Alternative pleadings 


respondent 


— prayer 

Alternative relief in ejectment suit 

Alya Santan Law See Alia Bantan Law 

Amalnamah 

Amaram Grant 

Amaram tenure 

Ambassador 

Ambiguity 

Ambiguous Documents 
Ameen 
Amendment 
Amendment of decree 
— of decree after execution 
— Error in probate 
— of issue 

Amendment of Mukhtear-Namah 
— of Patta 

—of plaint by begining on a new plaintiff on 
second appeal 
— or alteration of decree. 

— of pleadings 
Amin 

Amins effecting partitions, remuneration of 
Analogous cases 
I Anomalous mortgage 
Anandravan 
Ancestor 

Ancestral business 
Ancestral estate, sons interf'st in 
Ancestral estate held jointly by family under th^ 
mitakshara Law 
Ancestral property 

Ancestral property, assigned to wife in lieu of 
maintenance, devolution of on her death 
—Property in the lands of the son liable for 
father’s death 
Ancestral trade 

— Carried for benefit of minor by natural guar- 
dian 

Ancestral Zamindari sold in execution of decree 
for money against the father in chiding the 
son’s right of succession 
Ancient documents 
i Ancient holdings 
Ancient lights, obstruction of 
Ancient rights 
Angle of 45 degrees 
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Animal 

Animals ferae nature 
Annual Jamas Tenancy 
Anna chattra 
Annual tenancy 
Annuity 
—Creation of 
— Value of 

Annulment of incumbrances 
— of sale 

Antecedent debts 
Ante — nuptial agreement 
— Contracts 
— Sf'ttlement 
Anticipation, Restraint on 
Anticipatory attachment 

Antiquities not proved to have any market value 

Anubhavam tenure 

Anumatipara 

Apostacy 

Apostate father 

Appeal 

(1) Appeal newly given by law 

(S) Right of appeal effect of repeal on 

(3) Acts 

(4) Arbitration 

(5) Bengal Acts 

(6) Bombay Act 

(7) Certificate of Administration (Act XXVil 
of 1«60 A VII of 1889 ) 

(8) Costs 

(9) Decrees 

(10) Default of appearance 

(11) Exparte cases 

(12) Execution of decree 

(13) Grounds appeal 

(14) Madras Acts 

(15) Management of attached property 

(16) Measurenient of lands 

(17) N W P Acts 
<15) Orders 

(19) Probate 

(20) Receivers 

(21) Regulations 

(22) Sale in execution of decree^ 

(23) Obiections by respondent 

(24) Grounds of appeal 

(25) Dismissal of appeal 

(26) Appeal against favourable decree 

(27) Bequisities of a valid appeal 

(28) Attachment 

(29) » Consideration of appeal 

(30) Costs 


(31) Court fee 

(32) Estoppel 
(•■<3) Final decree 
(H4) Judgment 

(35) Limitation 

(36) Parties 

(37) Practice 

(38*39) Reference to Collector 
(40) Re-hearing 
(tl) Res judicata 

(42) Review 

(43) Revision 

(44) Rierht of appeal 

(45) Second appeal 

(46) Sale in execution 

(47) Miscellaneous Cases 

Appeal admission of. after time 
Appeal after expiration of period fixed by decree 
Appeal against an order under s. 258 Act ( XIV 
of 1882 ) C P C 

— Against decree by instalments, how valued 
— Against order that a plaintiff be made defen- 
dant 

—Against order refusing leave as a pauper 
— Against part of decree any 
— Against whole decree by one defendant only 
— By one plaintiff against another 
Appeal by one of several plaintiff’s claiming 
under a joint right 

— By some only of the judgment debtors 
— From amended decree 
— From appellate decree 

— From decision of a judge exercising admiralty 
or vioe admiralty jurisdiction 

— From exparte decree 
— From exparte decree wrongly admitted 
— ^From insolvency order 

— From order of High Court refusing extension 
— From order of Judge in Privy Oouncd Depart- 
ment refusing to extend time for furnishing 
I security for costs 
— From order of remand 
— From order permitting with drawal of suit 
— From order setting aside sale 
— Fr^m interlocutory orders 
Appeal newly given by law 
— On full Court fee from decree dismissing suit in 
part 

— On the question of costs 
— Pending sale 
— Presented meaning of 
I — lo High Court from order of remand 
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Appeal to privy Council 

— ®f ofiicprs of rhosque 

(1) Cases in which lies or not 

— Of receiver 

(a) Appealable oiders 

—Of heirs 

(b) Substantial questions of law 

Apportionment 

(c; Concurrent judgments on facts 

—Of tax 

(,d) Valuation of appeal 

Appraisement prooeedings 

(5) Practice and procedure 

Appropriation of payments 

(a) Leave to appeal 

(1) Payment of Rent 

(b) Time for appealing 

(2) Payment of debt 

(o) Miscellaneous cases 

(3) Appropriation towards interest 

(3) Stay of execution pending appeal 

(4) App’dcation Of rules regarding appropri- 

(4) Effect of Privy Council decree or order 

ation of payments realisation of land re- 

Appearance 

' venue 

Appnllant-meaniDg of 

(J) Appropriation by creditor of payments 

Appellate Court 

towards interest 

(1) General duty of appellate Courts 

(6) Appropriation of goods unascertained at 

(2) Exercise of powers in vaiious Oases 

the time of contract of sale 

(a) General Cases 

(7 ) Appropriation of payment towards inter- 

(b) Special Cases 

est without specification by debtor not 

(3) Evidence and additional evidence on 

saving limitation. 

appeal 1 

Arbitration 

(4) Rejection or admission of evidence admit- 

(1) Arbitration under special Acts and Re^u- 

ted or rejected by Court below 

lations 


(5) Errors affecting? or not, merits of case 

(6) Interference and power to vary order 
of Lower Court 

(7) Objections taken for first time on appeal 

(a) General Cases 

(b) Special Cases 

(8) Appellate Court (Forum) 

Appellate Court defective judgm#>nt of 
Appellate Court duty of, to direct examination of 

Witnessess 

—Duty of, of form its own opinion On the evide- 
nce oi* record reasons for findings 
— Judgment of 

Appellate Court’s power to amend plaint 
Appellate Court production of additional evide- 
nce in 

Appellate Court remand to 
Application 
Appointed daughter 
Appointment 

*-Of another assessor by Judge without notice to 
claimant 

—Of arbitrator by the Court 
-^Of arbitrators and umpires 
—Of commissioner 

—Of creditors as agents to collect rents and ap- 
propriate part towards debts 
—Of daughter 

—Of executors by implication 
— 0| pardian I 


(2) Reference or submission to arbitration 

(3) Appointment of arbittators and umpires 

(4) Duties and powers of arbitrators- 

(5) Submission of award. 

(6) Remission to arbitrators. ^ 

(7) RevocatioH of, or withdrawal from arbitr 
ation. 

(8) Awards 

(9) Private arbitration 

(10) General Cases 

Arbitration Act 
Arbitration award 

Arbitration award on one point only 
Arbitration by Court 

Arbitration order giving leave to sue under S 18 
of Act XX of 1883 

Arbitration — Private-arbitration 
Arbitration, Reference and award 
Alrbitration Rules, construction of 
Arbitration under Special Acfs and Begulations 
Arbitration under the Civil Procedure Code 
Arbitration without intervention of Court 
Arbitrator 


Arbitrator charge of corruption against by party 

SUItf 


Arbitrator receiving evidence from one side in 

absence of other side 
Arbitrators 
Architect 
Ardass 
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I 
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Arguments on appeal 
At hat' 

Ariyat, Law as to 
Armenian Christian 
Armenians ' 

Arms Act (XI of 1875) 

Army 

Army Act 1881 

Army discipline Act 1879 

Army discipline Act 1851 (44 & 46 Vic c 58) 

Arnay discipline Act 1888 (51 Vic c 4)S, 7. 

Arrangement. 

Arrangement, deeds of. 

Arrangements between widow k reversioners 
Arrays of parties in appeal. 

Arrears. 

Arrears of assessment, suit to recover 
Arrears of maintenance 

Arrears of maintenance due under a bond of 
agreement, suit for 
—of maintenance right to sue for 
Arrears of rent 
Arrears of revenue 

Arrears of subscription of a news paper 
Arrest (Civil) 

Arrest and commitment of judgment— debtor to 
jail 

Arrest of decree 

Arrest of defendant before judgment 

Arrest of pleader while acting in his professional 
capacity 
Arrest-snccessoin 
Arrest when perfected 
Articled clerk 
Articles 

Articles of association 

Articles of association and liability of share -hob 
dera 

Artificers 

Artizan 

Asceties 

Assam 

Assam Forest Regulation (YXI of 1891) 

Assam Land & Revenue Regulation (i nf 
Assam Local Rates Regulation - 
Assam Regulation 
Assault 

Assented Taxes 
Assessment 

(1) Suit for arr^^ars of assessment 

(2) Levy of assessment by Government 

(3) Liability for assessment levied after date 
of mortgage. 

(4) Other OmPSt 


Assessment, exemption from 
Assessment Land Revenue Act 
AsseBsment payment of 

Assessment of price of crops belonging to an evi- 
cted tenant 

Assessment of reformed land after diJuviation 

Assessors 

Assets 

Assignability of tenancy. 

Assignee 

Assignee of decree 
Assignee of interest in suit 
Assignment 

Assignment after decree 
Assignment by official assignee 

Assignment by operation of law of a share in a 
decree 

Assignmentby payee of all his property includ- 
ing the note whether amounts to negotiation 
in the absence of endoroement 
Assignment of actionable claim 
Assignment of administration Bond 
Assignment of all his property by debtor to trust- 
ees for payment of creditors 
; Assignment of bond 
Assignment of chose in action. 

Assignment of contract 
Assignment of debt 
Assignment of debt for value 
Assignment of debts secured on land 
Assignment of decree 

Assignment of equity of redemption to third 
person for value, but with notice of agree- 
ment 

Assignment of interest pending suit 

Assignment of interest pnder decree directing 
annual payments 

Assignment of Land Revenue for benefit of shrine 

Assignment of mortgage 

Assigner and assignee 

Assizes 

Association 

Association & dissassociation 
Assurance 
Assura Marriage 
Atel property 
Attachable property 
Attaching creditor 

Attaching creditor of decree holder respondent 
seeking to be brought on to the record as a 
respondent 
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Attachment 

—of documents by the court or its officer 

(1) Subjects attachment 

Attestation of will by two witnesses 

(a) Annuity or pension 

Attesting witness 

(b) Books of account 

Attorney 

(3) Building and house materials 

Attorney and client 

(d) Debts 

Attorney-General 

(e) Decrees 

Attorneyship Examination 

(f) Equity of redemption 

Attornment 

(g) Expectancy 

Auction & auctioneer 

(h) Immoveable property charged with. 

Auctioneer 

maintenance 

Auction purchaser 

(i,ii Joint family and Keveisionary inter- 

Auction-sale 

est 

Auditor 

(k) Maintenance 

Aulad Dukhtari 

(1) Partnership property 

Author 

(m) Perishable Articles 

Authorised Agent 

(n) Property and interest in property 

Authorities on Law of adoption 

(o) Bight of suit 

Authorities on Law of Inheritance 

(p) Slary 

^nthority 

(q) Trust property 

Authority of Agents 

(r) Wage*! 

—of counsel to compromise'case on behalf of 

(s) Wearing appeal and ornaments 

his client 

(2) Attachment before judgment 

—of father to give girl in marriage 

(3) Attachment ot person 

— of, to bind client 

(4) Mode of attachment and irregularities in 

— of wife to pledge husband’s credit 

attachment 

Autrefais convict 

(5) Priority of attachment 

Ava, kingdom of 

(6) Alienation during attachment 

Average profits 

( 7 ) Attachment pending appeal 

Average rate of rent 

(8) Liability of wrongful attachment 

Avubhavom tenure 

(9) Striking of execution proceedings, effect 

Award 

of, on attachment ] 

Award by arbitrators 

(10) General Cases 

—One arbitrator only effect of 

Attainder, Law of 

Award made but not filed within the time speci- 

Attempt by one co-sharer to mortgage his undivi- 

fied by order of court 

ded share on his account 

Award making and filling of 

Attempted adoption of sister s son by Brahman 

Award not disposing of all the matters of refer- 

—family settlement in purpetuity 

red 

Attempt to attach surplus after fulfilment of 

Award of arbitrators for division of family pro- 

trust 

Attempt to establish trust for claimants as to part 

perty 

of Talukdari estate 

Award of commissioners conclusive 

—sell mortgaged property in execution of money 

Award of compensation 

decree fer rent 

Award set aside on the ground of misconduct o1 

Attestation 

arbitrator 

Attesta^'ion & proof of wills 

Award, suits conaerning 

-•tof depdeffect of 

Ay au taka Btridhau. 
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ALL INDIA CENTURY DIGEST 

(CIVIL) 

1811 - 1912 . 


YOL. I. 


Abadi. 


See also 

cases under:— 

(1) 

Landlord and Tenant. 

(2) 

Common Land. 

(S') 

Co sharers. 

(4-) 

Punjab Tenancy Act. 

(5) 

Partition, 


with 


consent:— Bight of 


1 — Building house 
transfer. 

A person who builds a house in the 
village abadi with the consent of the proprietor 
acquires no right to the site. Such a person has 
no right of transferring his house and the site 
thereof when he leaves the village. Thakup 

Mihal Singh yThakupSapdar Singh j 
Hira Lai. 3 C P L R 7. 


2— Land-holder and tenant— Rights of ten- 
ants in village abadi-Wajibularz-Suit to remove 
building created by tenant without permission of 
the Zamindars. 

In the courtyard of & tenant 
lawfully in possession of a house she in the Vil- 
lage abadi was “some sort of a thatched shed” 
used in fact by the tenant and other Muhamma- 
dans of the village for the purpose of religious oh- 
secvances. The wajibularz of the village provid- 
ed that “no cultivator can build a new house out- 
side the compound of his dwelling house without 
the permission of the Zamindar. He Is at liberty 
♦o do so in his compound” Held tbatthe tenant m 
question vvas not at liberty to convert the that- 


ched shed in his court-yard into a “pacca” mos- 
que without the permission of the Zamindars. 
Basft Ma! andotheps v Ghayasuddlti^ 

1904 AWN 176*2 A L Wfm 

27 All 

3— Abadi— Building sites— Town. There is 
nothing in the Waiibularz to show that the own- 
er of a house in a place like Harda may not tran- 
sfer it and purchaser may not enlarge it or rebuild 
Debt Parsad v Shalig Ram, 
6 C P L R 124. 

4- -Non-agriculturists resident— Ground belong* 

I ing to a house--Ma]guzar’s right 
' ^ A non-agriculturist resident of a village sold a 

strip of the ground belonging to his house to 
a person living in his immediate neighbourhood. 
The Malguzar sued them both for possession of 
the site. Held that in the absence of anything to 
show that the Malguzar was entitled to curtail the 
defendants’ enioyment of the land he could not 
claim possession. ( 8 O P L k 29; 3 C P L B 7; 5 
C P ii K 7G, ref.) Bhondusao v Jagat Rata 

12 C P L R 146. 


6 — Adverse possession 
-House in abadi. 


'Landlord and tenant 


The fact that a tenant built a house in the ab. 
adi of a village and occupied it for over 12 years 
is not sufficient to establish a title against the Za- 
mindar by adverse possession, 1 A L J B 479jdis. 
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Abadi-((7on<<f.) 

tinguiahed, Jaikishun Singh v Motichand 
S A L J 627*(1906j AWN 258 

6— Tenant — Occupying room in the abadi 
ouster — Adverse-possession. 

Where a tenant has been occupying a room 
in the abadi for a period of thirty years he cannot 
be ejected therefrom by the Zamindar. If the room 
i« apprrtenant to his holding, he cannot be ousted 
during the continuance of the tenancy, and if 
not appurtenant thereto, he must be taken to have 
acquired a right of occupying it by adverse pos- 
sesai^u. Nazir* Hasan v Shibba. 

lAL J 479=C1905) AWN 90= 
27 All 556. 

7— Village homestead land. Rights of land- 
holders in-Sale by tewant -Acquiesceiice-Princi- 
pii and Agent Per Knox A 0 J. 

A por^fui, agriouitnrist or agricultural tenant 
who is allowed by a Za'uindar to build a house 
for liis occupatiou in lh<-‘ ahidi, obtains, if there 
is no special contract to th$ contrary, a mere 
right to ii^o that house for himself and his fami- 
ly so long .as he maintains the house and does 
not abandon it by leaving the village ; he has no i 
Interest which he can sell by private sale, except 
his interest in the timber, roofing and wood 
work of the house. I A W N lU F B. and I L R 
20 All 248 referred to. 

The property of or rights in the property of an 
absentee minor cannot be given away by an agent 
looking on and allowing tenant to spend money. 
Unless it can be brought home to a principal that 
he knew that person dealing with his agent so 

dealt in consequence of their believing that a II state- 
ments made by him had been warranted by the 
principal, and, knowing this, the latter allowed 
the persons so dealing to expend money in 
the belief that the agent had an authority which 
in fact, he had not, those persons can enforce no 
equity against the principal. L. H, 1 E and 7 All 
129 followed Per Aikman J. Where the defen- 
dant at great expense reconstructed the house he 
had brought believing that he had a right to do 
•0, and the plaintiff or his agent must have 
known that the defendant was spending money 
in this belief and yet allowed him to do so the 
plaintiff could not years after the house was fini- I 
shed sue for possession of the house or its removal, 
.The dictum in L. All 241 at 2^8 deckriaga 
custom permitting iknant tp transfer hou^ op 


AbMi-iGoncld,} 

village homestead land to be bad, is obiter and 
baa been dissented from more than one Judge of 
the High Court. Rainaraln Mitter ¥ Budli 
Sen. 1 A L J 673=27 All 338 

=AWN (1904) 420. 

Abadi — Land in the city of Lucknow obtain- 
ed bv Xiizal under a settlement decree Renunic- 
atio ' of right of Gruvernment, as to. — See 

9 0C249. 

4bandonment. 

See cases under. 

(1) Bengal Acts {T ‘nancy S. 87 ) 

(2) Landlord and Tenant. 

fS) Limitation Act S. 14 arts 142, 
144. 

^4) Mortgage (Relinquishment). 

(5) Possession. 

(6^ Right of Occupancy, 

( 7 ) Occupancy holdings. 

1— S. 92, Proviso (1)— Registered partition 
deed-— Subsequent disoosal of property mentis 
ed therein—Oral evidence to prove it admissible 
-Land suit-Long delay in suing no abandonment 
in law— The Punjab Courts Act XV'tll of 1884, 
Ss. 3 and 70— The Punjab Tenancy Act XVT of 
1887 S. 4- Indian Contract Act IX of 1672, Ss, 
44, 62, and 63- Admissibility of evidence in ques- 
tion cf law within S. 70. 

169 PR 188J ; 30 P R.ISSL y F E 1889. 9 Ail 
249;llBom47. 14Bom 472, B^ol. By Obatterji 
List. By Jobonstone; 22 Mad 261 ; 26 Mad I9r> 
27 Mad 368, Fol. By Johnstone and Dies. By 
Obatterji ; 5 0 W N 296 B'ol. By Johnstone : 62 
P R 1879 Ref By Obatterji, • F L R (1900^, 459, 
Ref By Johnstone. 20 P R 1894 : C A 1190 of 1906 
(unpublished), Fol 31 P R 1906, List 85 P R 1892; 
51 PR 1898 43 P R 1901 FoL 

Choudhri Bhagwan Singh v Choudhri 
Narain Singh, 129 P W R 1908 

Sec also (1) “Practice * 

(2) Pleadings. 

Abandonment by managing 

Sec Co-sharers. 
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Abandonment Notice of. 

See(i) I ustira ace— Marine Inetirancc. 
(2) Utabandi Tenancy. 

Abandonment of Appeal. 

See Withdrawal of suit. 

Abandonment of claim. 

See (1) Relinquishment or omission to 
sue tor portion of claim. 

(2) Pleadings, 

(3) Landlord and tenant— Abandon- 
ment, relinquishment, or surren- 
der oftenure, 

Abandonment of Easement 

Sec (1) Limitation Act (IX of 1908) B. 
26. 

(2) Easements. 

(3) Easement Act S. 28. 

Abandonment of excess claim. 


Abandonment of partnership 

1— Advance agreement to — A money— Refttsal 
—Abandonment of partnership by laches. 

That a mere refusal by a partner in an under- 
taking to advance further sums for the purpose 
of the taking in terms of the partnership agree- 
ment is not an abandonment by him of the under- 
taking and does not amount to a dissolution of th® 
partnership. Even assuming that the subject- 
matter of the partnership was as precarious as & 
mining speculation, it is a matter of inference to 
be drawn from the facts of each case whether or 
not there has been abandoment or loss of interest 
by laches 19 Yes lU (1812) ref to. Moung Tha 
Hnyin v Mah Thcin Myaho 5 C W N 114* 
28 Cat 53=27 I A 189. 

Notes.— Distil M L J 353 = 25 Mad UP. 

Sec also cases under. 

(1) Partnership. 

(2) Contract Act, Ss. 239—266. 

Abandonmeirt of Point. 


Sec Vendor and purchaser. 

Abandonment of holding 

See (1) Landlord and tenant-abandon- 
ment relinquishment or surren- 
der of tenure, 

(2) Riglit of Occupancy. 

Abandonment of issue. 

Sec Pleadings. 

Abandonment of pari of claim. 

Sec Cases under Relinquishment of, or 
omission to sue for, Portion of claim 

1- 0, P. 0. S. 47 (1882) S. 244 ) -Party- 
Person against whom claim has been abandoned. 

A person against whom the plaintiff abandons 
the claim, not being able to serve him with no- 
tice , is not a party to the suit within the mean- 
ing of S. 244 CP C. Yenkatapathy Naidu v 
Subraya Mudali. 17 M L J 416, 

2— A deed of abandonment executed in re- 
liance upon the generosity of the party benefited 
was held to be without consideration. 

Ismail Khan y Imtiazunuissa. 4 A L J 792. 


1 — Oounsel abaiidoning a point. The suit wai 
brought by the sans of the reversioner S of the 
last male owner Q- on the death of G-’s widow M. 
P for possession of immoveable property. 

The last male owner died 40 years before suit, 
the widow in 1896, and the plaintiffs father through 
whom the plaintiffs claimed in 1889. The whole 
question in the case was one of plaintiff’s father 
relationship to the last male holder. Ihe defen- 
dant was the nephew of the last male holder who 
took possession of the properties on the widow’s 
death. The first Court found that the plaintiffs 
had proved the pedigrees filed by them and gave 
a decree. On appeal the Judicial Oommisaioner 
held as follows — ‘The oral evidence to prove the 
pedigree in the plaint is in my opinion of as 
little value as the documentary evidence on which 
the plaintiff 8 relied and at the hearing of the 
appeal practically no attempt was made to support 
the finding of the Subordinate Judge. 

The only contention was that accepting the 
pedigree filed by the appellant Mathura Prashad, 
the plaintiffs are heirs of G and according to 
it they are Samanodakas and therefore in the 
absence of other nearer heirs they exclude the de- 
fendant” and gave a decree for' possession of the 
property on the ground that there were other 




Igijlgi 


UESxVi’S CES”i’. 


Abandonment of tenancy. 

See— Landlord and tenant- 
ment, relinquishment m 
der of tenure. 


last male owner. Held that in the circura- 
•f-ances the plaintifls were not estopped by what 
happened before the Judicial Commissioner. 

Kelka Pepshad v Mathura Pershad 
8 GLJ 44 . 7=11 CWN3*0= 
(1908) h A LJ 701=18 M L J 424= 
10 BomLR 1088=130 WN 1= 
3S I A 166=30 All BIO 


Abandonment of tenure. 

See Caaes under Landlord Tenant- 
Abandonment, Relinetuiahment, and 

Surrender of Tenure. 

See Cases under Right of Oecuptnej— 
Transfer of Right. 


Saa also caaea under. 


(1) Plerdcr 
CS) Fleadinga 

(3) Counael 

(4) Practice 


Abandonment of User. 


1— Abandonment o! user — Dv dication, implied 
—Dedication to public use as burial ground-Title 
to land, no necessity for passing—Rerersion to 
owner. An implied dedication arises by operati- 
on of law from the acts of the owner and is really 
founded upon the principle of estoppel: it proceeds 
not upon the principle that a grant has actually 
been made but rather on the principle that the 
owner having allowed the public to enjoy the same 
for any particular purpose is estepped from deny- 
ing the right of the public to the enjoyment of 
such use. Exclusive and continuous user by the 
public, 'with the owner’s knowledge and acquiescen- 
ce for the prescriptive period will raise the pre- 
sumption of a grant and dedication to the public. 
It is one of the essential elements of a good decla- 
ration th’^t it be made to the public, that it be ir- 
revocable, and that the land be for over dedicated 
for the designafeed public use. 8 C B N., .S. 848; 


a— Abandonment of plea in lower appellate 
Oourfc-^Bflect in second appeal. It is not open 
to a litigant to practically abandon a portion of 
hia contention in one Court, and then at his con- 
'fcnience to resuscitate it in another. Where the 
Judge of the lower appellate Court expressly sta- 
ted that a plea of res judicata was not pressed on 
him, that plea was disallowed in the second 
appeal, Dalip Rii v Dcoki Rai, 20 All 471 
« A W K 1898, 116; on appeal 21 All 204. 

Abandonment — What amounts to-— See 

13 P W R 1910=5 Ind Cas 840= 
48 P L R 1910. 


abandon- 


42 Cal 641, ref. to. An owner may appropriate 
land to public use and yet retain in himself all 
such rights in the soil as are compatible with the 
full exercise and enjoyment of the public use to 
which the property has been devoted. It !• not 
essential to constitute a valid dedication that tb« 
legal title should pass from the owner; nor is it 
inconsistent with an effectual dedication that the 
owner should continue to make any and all usci 
of the land which do not interfere with the use» 
for which it is dedicated. See 79 Bom 47; 9 Cal 
76. But after a valid dedication has been made, 
if the use for which the property is dedicated be- 
comes impossible of execution, or if the object of 
the use wholly fail«, there is an abandonment in 
consequence of which the rights of the public the- 
I rein f«il and a reversion takes place, as the dedic- 
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Abandonment ofliser-iConcidj 

land i8 dedicated for cremating or burial purposes, 
and there is subsequently an abandonment, the 
property rererts to the dedicator or bis heirs, 24 I 
A177difi4. Chaiman Howrah Municipality 
T Khettra Kriat Mittcr. 10 C W N 1044« 
4CLJ 343=33 Cal 1290. 

See also cases und«»r: 

it) Limitation Act an, 144. 

(2) Adverse Possession. 

Abandonment of Wife. 

See cases under: 

(1) Husband & Wife. 

(2) Restitution of conjugal rights. 

(3) Hidnu Law (Maintenance, j 

(4) Marriage. 

Abandonment of wordly affairs 

1 — Abandonment of wordly affairs — Oustom- 
Sucoession — Abandonment of wordly affairs — Go- 
saatns. 

A broad distinction is to be drawn as regards 
the powers of inheriting pr^vperty between faqin 
or members of a religious order who have, and 
those who have not, entirely renounced the world 
the latter class not being disqualified from succes- 
sion in their natural families. 

In a case where it appeared that the plaintiff, 
though he left his village and joined a religious 
order (mains), had not renounced the world, 
but, on the contrary, was the father of three 
children who appeared to be grown up, hM, that 
plaintiff had nevf^r reached the stage of complete 
asceticism which would disqualify him from in- 
heritance, and that he was entitled to succeed to 
the estate of his nephew in preference to the def- 
endant, who, if a relation at all, was a distant one. 
Sadhu V MisrL 93 P R 1898. 

2— Udasi faqir— Abandonment of civil 
rights. A man who has become an Udasi faqir, 
though he generally renounces worldly affairs and 
loses his civil rights, may yet show that though 
he became a faqir, he did not intend to give up 
worldly affairs and his civil rights. Badhawa 

Singh and Sochet Singh v Anaukha. 

7 P R1892. 

See also cases under. 

(1) Custom (Punjab) Inheritance. 

f^2) Gossain. 

(SJ Hindu Law (Inheritance.) 


Abandonment, Relinquishment or 
surrender of tenure. 

1 — Abandonment, relinqi-ishment or surrender 
of tenure— Abandonment — Joint holders— Surv- 
ey number — Surrender — Tenancy Act s, 35-Land 
Revenue Act s. 67 A— -67 I— Relinquishment — 
Merger* 

The abandonment by one of two joint holders 
of a survey number does not necessarily enure in 
favour of the other joint holder. Naxiha 

Bairagiy Man sing G^nd. 

16 C PLR28. 

Sea also. 

(1) ** Landlord & Tenant 

(2) Rights of Occupancy. 

Abated suit or Appeal. 

See costs. 

Abatement of Appeal. 

See (1) Abatementof Suit— Appeals. 

(2) Costs —Abated Suit or Appeal 
(3j Civil Procedure Code (1908) 0 
XXII. 

Abatement of Rent. 

(1) Grounds of Abatement 1—33 

(a) General cl) 

(b) DiUuvion (2—13) 

(c) Damage to land by Vis-major (14) 

(d) Mis-statements as to the meas- 
urement of the land (15 -19) 

(e) Mis-representation and Fraud 
(20-23) 

(f) Breach of Contract (2 A) 

(g) Reduction of rent allowed to 
Landlord by Government (26) 

(h) Loss of portion of land (26) 

(i) Landiacquired by Govt for public 
purposes (27—33) 

(2) Effect of former suit for abatement 
(34) 

(3) Claim to Abatement (36) 
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Abatement of Rent 
(Grounds of Abatement)-((7o»'(i!.) 

r4) Who can sue ("86—38) 

(a) Patnidar (36) 

(b) HowaIdar(37) 

(c) Tenant not entitled to occupan- 
cy (37A) 

(d) Under-tenant (38) 

(5) Form of suit (39— 41) 

(6) Rate of reduction (42—43). 

(7) Procedure ('44 5. 45—47) 

(8) Civil Court’s decree eiFectof, on 
Revenue court’s decree (48—49) 

(1) GROUNDS OF ABATEMENT. 

(a; GENERAL. 

t Ground Of Abatement-Causes beyond con- 
tT(jl— Act X of 1859, 8. 18. 

The real meaning of s. 18, Act X of 1859, is 
that the grounds for which an abatement of rent 
may be claimed by a raiyat must have resulted 
from causes beyond his control. Munsoor Ali 
V. Harvey. 11 W R 291. 

(b) DILUVION, 

2— Diluvion — Act X of 1859, s 18 (Bengal 
Act VI n of 1869, 8. 19 )— Deduction in suit for 
arrears of lent. 

Rent of a talukh may be abated if a portion 
of the talukh be washed away Independently of 
s. IH, Act X of 1859, a suit for abatement of rent 
u ill he by a talukbdar on the ground that part of 
the talukh has been washed away. A deduction 
may be made on such g»ound in a suit for arrears 
of rent. Afsuroodeen v Shorooshee Bala 
Dibce Mar^h 558 Savi v Obhoy Nath Bose 
2 W R ActX27. 

3 -Mokuran lease— Abatement of rent — Dilu- 
rmn— Bsngal Tenancy Act (VIII of 1S85), Ss. 52 
178, 779. 

A tenant holding under a permanent molitran 
lease is not entitled to get abatement of rent by 
reason of a portion of the land in his occupation 
havipg been diluviated by the action of a river, 

Hunda Lai Mukherjee v Kymuddin Sardar. 

9 C W N 886. 

4-Qpus piobandi. 'The onus lies on thedefend- 
ant in a suit for arrets of rent of proving to 
what deductiop he is entitled, and shotfing 


Abatement of Rent 
( Grounds of AbatemenO-CCon^i.) 

precisely what lands have disappeared. Sa vl v 
Obhoy Nath Bose 2 W R Act X 27 

5 — Landlord and Tenant— Partial eviction if 
operates to suspend entire rent — Diluvion loss 
of tenant’s land by — Reformation and settlement 
with stranger— Blviction. 

Where land forming part of a tenant’s holding 
was lost by diluvion, but subsequently reforme<i 
and was settled by the landlord with third 
parties. 

Held — That, there was no eviction of the ten- 
I ant by the landlord, and the tenant could not 
j claim a suspension of the whole rent. 

The tenant in such a case may claim a propor- 
tionate abatement of the rent. 

Per JiocA'cr/Vc The rule that when a land- 
lord IS responsible for the partial eviction of his 
tenantifrom the demised premises, there is a suspen- 
sion of the entire rent, has been adopted in Eng- 
land, not without considerable divergence of opi- 
nion. It would not be r%ht to extend tl e app- 
lication of such a rule, which m.Ay often operate 
harshly to cases to which the principle on which 
it is founded is clearly inapplicable. (8 Camp 51 \ 
(n); 1 Hudson and Brooke 449; I 0i M A R 3; 1 
P A F 636, 17 Com Bench .50, 24 Cal i96, 28 Cal 
188; )4 Cal 19t Kef. Rai Churn Dss Mazumdar 
v Administrator General of Bengal. 
13 CW N 853 = 9 CL J 578 = 36 Cal 856 
= 2IndCas 169. 

6. 'Diluvion— Right of occupancy— A tenant, 

whether with or without a ntdit of occupancy, is 
entitled to abatement of rent for land washed 
away unless precluded by the term of his kabuliat 
from claiming any abatement, Eaayutoolali 
v Elahebuksh. W R 1864 Act X 42. 

7. Cause of action — When a diluvion takes 
place a right of suit to obtain an, abatement of 
jumma acciues from the time when the plain- 
tiff is compelled to pay the rent named in his 
pottah without the allowance of the abatement 
claimed by him. Barry v Abdool AIL 

W R 1864. Act X 64. 

8 . — T.»lukh cieated before 1 790.— Quaere— 
Whether the proprietor of a talukh created before 
the Permanent Settlement cannot claim abate- 
ment of rent on the ground of diluvion. 

Ram Churn Byaackv Lucas. 

16WR279* 
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Abatement Of Rent 
^Grounds of Abatement-(^?o»w.) 

kept 1, 

.bey^noe ,n tabuly.t-OmisBlon to .peoif/rea- 

reason '“j "'’"“issihilify of, to prove 

of thi’tr ^ “P'’“ tbeexplration 

anc‘ i ‘"e ten- 

tbZ ? "P®” “®« conditions as 

tW contained in the expired lease. 

term^oT^f “®'® oircumstanoe that the I 

to be a certain 

am but a deduction on account of rent in sus- 

l^ylblT'SeT- 7-i " 

payable. The plaintiff sued upon the lease nn^ 

s™. “f i:: 

the effect that the rentTn '‘R''eo“ent to 

a.-Air.rr4”r.’;5cii“- 

s..«“!oilrrT > 

‘«t>,i2 0L Blnaand9OLR30],Eef U 

.1 

10- Waiver of right to deduction. In a suit ^ 

for arrears of rent of land adjacent to a rivt 
Jhere defendant claims deduction on account of .=■ 
dilurmn, and it is found that the agreement un 

der measurement to b" 

made once m three years, no account beingtaken ^ 

perTTf'Z T *kat (C 

• the tenant has waived his right of 
measurement cM ha. held over, it must bf prf 
aumed ti.„i uc elects to continue to hold ot 
-ame jumma as before and his claim to deduct L* ^ 

cannot be allowed. K„-Bto Kinkur Pul T 

2*WR.,326 the 


Abatement Of Rent 
(Grounds of AbatemenKC?c«i;<;.) 

11— Kabuliat— Sale by tenant of his tenure— 
buit against the purohaser-In a suit against the 
purchaser at an auction sale of a tenure under 
a tabuhat by which it was agieed that the tot- 
mer tenant should not be entitled to abate'- 
ment of rent on any ground and should be liabL 

renrthrd* I rate for all arrears of 

j rent, the defendant pleaded that as auction p,„. 

chaser he was not bound by the terms of 

kabuliat; that he was entitled to abatement 

^..d .Ujb.„a Bp., .,™‘‘ 

enable rate upon arrears of rent. 2/dd that de 
fendant was bound by the terms of the taLh' 
at entered into by his predecessor. Ishatl SI 

IS C L R 55. 


d Not^-Fol; 21 Cal 383. Dist: 21 Cal 37. 

tenant’s transferee to abatement 

0 rent, w^L 
e ;->>-^-inisbed by 

SsT B m°d’ r * purchaser. 

^■^‘■"Ifuished. Kali Prasanna Rai 

V. DhananjaiGhose H Cal 62s. 

13-BengalAotVnl ofi869sis a - . 

• “°t sue for abatement of rent aiinni /»'yat can- 

lands which he holds aro a oi ^ becausethe 

- *..«.. dJS.”r;’r.,r '‘T 

vicinity. Bengal Act VIH of 1869 sis r f 
an alteration of area owing to a « < •*’ *° 

I-d having gone l.yly 

wise-not to some difference in thrirngt^^oi 
the measuTingpolein use at different peld/ 

BabunMundle y. Shib Koomaree Btirmonee 
A » 21 W R 404. 

si«.r 

“re - -..f.' L" dt 

clone IS not on that account bound to aii 

Of .gS,™ 
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Abatement of Rent 
(Grounds of Abatement-CC’»»^‘^-) 

Un*- be would allow It in turn. Goluck Chun- ’ 
def Mytee v. Parbutty Churn Dass. ^ 
15 W R167 

(D; MISSTATEHENTS AS TO THE MEA- 
SUREMENT OF THE LAND. 

15-Apportionment of rent-Decree— Muku- 
rari lease— Lessee getting possession of less land 

than stated in lease-Aot XI of 1869 S. 51- 
Abatement of rent-Rigbt of lessee-A decree had 
determined that lands leased in mokuran to a 

lessee with a fixed rent, were less in area than 
specified in pottahs that comprised ^ 

lessors not being entitled to the whole ; the les 
estate was possessed by the lessori-Heid, that 
lessee was entitled to a corresponding abatemen 
of the rent reserved. The revenue paying mehal 
within which were lands subject to a mokuran, | 
such lands being shares of mousahs ‘herein, vm 

afterwards sold for arrears, under ActXoflSSa. 

The purchaser at that sale was sued by moku- 
raridar to make good her incumbrance under 
S. 51 of the Act. The decree lhat followed 
maintained th( lease but only as to part of the 
shares specified in the pottahs, and the lessee for 
possession of that pait only In this suit for 
mesne profits brought by the lessee against the 
heir of the pni chaser who filed a cross suit 
against her for lent, oi held that, as the lessee 
had not proved that st e having had possession 
under the leases, had been dispossessed by the 
purchaser, there hod not been an eviction in the 
proper sense of the terra. But when, in her suit 
for possession, pait only was decreed to bet 
and she was precluded by the result from get- 
ting a substantial part, her position was the 
same as if she bad been evicted. She, therefore 
had the same equity for an apportionment, as on 
eviction. On the facts it was rightly judged by 
the Court of fiist instance the leases weie not 
taken with knowledge on the part of the lessee 
that the title was doubtful Imambandi Be- 
gum V Kamleswapi Pershad 

21 Cal 1005; L R 21 I A 118 PC. 

Notes; — Eef: 10 0 L J 670. 


18 — Landlord and tenant— Abatement of 
renrof portion of whieh tenant^ di^ uoi^ obbiin 
possessioil— BWgal 4^t (t’T.il.of ISSfiJ 


Abatement of Rent 

(Grounds of Abatement-COoniif.) 

1 ant who did not obtain possat'ssion of a portion 
of the lands let out to him, pleaded that lie was 
not bound to pay rent of that portion. 

Held,— that he was entitled to say so and it 
was not necessary for him to bring a separate 
, suit for abatement of rent. 


That a suit under Ss. 38 and 52 of the Ben- 
gal Tenancy Af*t was not necessary, as those sec- 
tions do not apply where the tenant has never 
been put into posse«8ion by the landloid. Siba 

Kuiuari Dehi v. Biprodas Pal ChowdhuFy. 

12 C W N 767. 

17— Error in measurement of land— Land 
found to be less than stated, — A lease providing 
for enhancement if the lands are found on 
measurement to exceed the quantity stated m 
the lease, does not necessarily give the right to 

j abate if the lands are found to be less than 
that stated in the lease. Ram Kant Chow- 

dhrv V. Bindabun Cnunder Gope 

^ 2WRActX,71 

18 ^ Construction of pottah — Default of ten- 
ant. 

Though a poltab piovided for an abatement 
of defendant’s lent if on measurement the land 
was found to be less than U5 bighas, yet it was 
held that if defendant came to be in possession 
of that less quantity by his own default and 
not that of the lessor, the mere fact of defenant 
having been in possession of less than 145 bighas 
would not entitle him to an abatement, 
Sectanath Bose v. Shamehand Hitter 

17 W R 418. 

19 — Raiyat having paid no rent — Bengal Act 
VJII of 1869, s. 19. 

A raiyat who has held his land for a few 
months, and paid no rent at all, cannot sue for 
dll abatement of rent on the ground that the land, 
on measurement, ia less than the quantity men- 

ttioned in his pottah. Br’ojonatli Koondoo 
Chowdry v Unant Ram Dutt 17 W R 44*9. 

(E) MISREPRESENTATION A FRAUD. 

20— Misrepresentation as to quantity of land 
— In a suit by a putnidar to recover rent in 
accqi dance with the terms of a dur putni lease, 

defeh^^ut olaiiued Jtl^atement of his putni 


I 
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Abatement of Rent (.Grounds of 1 

^ Abatement;-6‘oni!rf. 

rent on the ground that his pedecessor had oh- I 
tained such abatement in a previous i ent suit, 
in which it appeared that the lessor’s share was 
slightly less than what was described in the lease. 
— that unless the defendant could show 
that be had been damaged by the plaintiff’s mis- 
representation as to the extent of his share, he 
could not be relieved from his contract, m this 
form of suit at least. Gour Mohun Roy v. 
Radha Romuti Singh 21 W R 372. 

21 Misrepresentation as to quantity 

of land. Delay in suing In 1859 G 

entered into negotiation with respect 
to the purchase of a certain talook at pie 
miiim of Rs 4^,411 and an annual rent ot Rs. 
48,070, and in Januaiy 1800 he signed a sale- bond 
which contained an enumeiation of the mouzah*- 
purchased, the actual sale being completed in 
the 2nd June following. Until his d^ath in De- 
cember IHfil he paid the stipulated rent accoid- 
ing to the terms of the deed. Subsequently his 
widow brought a suit f^r abatement of the rent 
on the ground that lier husband had been misled 
as to the amount ot rent payable by the under- 
tenants, — Held, (allirming the decision of the 
High Court of Calcutta) that, under the circums- 
tances the suit cculd not be maintained 
Daritnbya Debbya v. Nilmoney Singh Deo 

5 C L R 465 

22 — ActX of^ 1869, ss 18 and 2d, cl. J— S, 18, 

Act X of 18 )9, IS not applicable to a case ir> 
which a plaintiff patnidarj sues for an abate- 
ment of rent on the ground of fraud caused b^ 
the concealment from him of the existence 
of an intermediate tenure created by the ze- 
mindar. Cl. 8, s. 23 of that Act, is wide enough 
to admit of such a suit being tried by the Re- 
venue Courts. Shokoor AH v Umola Aha 
lya 8 W R 504 

23 — Denial of right to assess lands in tenure 

A suit in which the plaintiff alleges that rent 

was wrongly assessed on him for lands not co 
vered by his pottah, and contends that m assess 
ing his rent these lands should be included, is 
not in the nature of a suit for abatement of rent. 

Obhoy Gobind Cho’wdhry v Kenny 

8 W R 518 

BREACH OF CONTRACT, 

^4— Breach of Gontraot — Jnrigdiotion of 
Civil Court— .In a suR for damages bja lessee^ 

o.c.s 


Abatement of Kent ^Grounds of 
AbatemenD-Ct'^irf. 

vvhere the plaint shows a distinct prayer for 
abatement of rf'nt and slso sets forth as the 
main ground of the suit in fraudulent breach 
of contract by misrepresentation and refusal 
of deduction and refund stipulated for, so much 
of the claim as refeis to abatement is, by cl. 8, 
s. 2d, Act X ot 1859 beyond the jurisdiction of 
the Civil Court; but the rest of the suit is pro- 
pel ly cognisable by such Court. Niliuony 
Singh V. Issur Chunder Ghosal 9 W R 92 

Notes- Ref; 3 CLJ143 

iCG) REDUCTION OF RENT ALLOWED 
TO LANDLORD BY GOVERNMENT. 

25. — Reduction of rent payable by landlord to 

Government— Act X of Ss. 17 and 18. 

Sections 11 and 18 were passed for the benefit 
of the ryot, and not for the pudection of the 
zemindai. Section 18 was intended to give the 
rjot a right to abatement m ceitain cases, but 
not to protect the zemindar from liability to make 
abatement in any other case. In a suit tor abate- 
ment of rent on tho ground that the jumma pay- 
able to Government had b^en reduced upon con- 
dition that the rents of the ryot should be reduced 
in a like propoition. — Hc/f/, that the right to 
abatement applies only to the case of rents of 
which the amount Lad been fixed before the 
jumma was reduced by Government, and not to 
lents fixed by pot tabs or kabuliats entered into 
subsequently. Sukhfiwatoollah v Puthoo 
Goldar. 1 Ind Jui* 0 S 7 

(.H; LOSS OF PORTION OF LAND. 

26. — i OSS of portion of land — Suit for decla- 

rion of liability to pay less rent — Equitable re- 
lief.— A suit by a tenant against his original 
lessors for a declaration that be is not liable to 
pay them the whole rent payable under his 
pottah in consequence of a third person having, 
-.ubsequently to the grant of such pottah, by 
ssUit establish* d a right to a share of the rent, is 
not a suit for abatement of rent. But where, un- 
der such circumstances, the tenant is holding 
moie land than is covered by bis pottah, it is not 
necessary that bis landlords, if desirous of en- 
hancing the rent, shonld be referred to a sepa- 
rate suit for that purpose. The suit of the ten- 
ant b«ing for e<^uita'ble i«Uef» thi of tht 



DESAl’s OKN'l’. OIVIL DIOEbT. 1811-1912. 


Abatement of Rent (Grounds of I 
Abatementhtonirf. 

landlords must be taken into » consideration in 
determining what relief the plamtifl entitled 
to obtain. Cliandmoni Dsli v. Loke Natli 
Cliatterjee. 6 C L R., 494. 


(I) LAND ACQUIRED BY GOVT, PUBLIC 
PURPOSES. 

27 — Land taken for public purposes. — Suit to 
recover share of money taken as compensation 
for land. — In a suit to recover the piopoit.on of 
money paid into Court as compensation for land 
tak<»n for a railway, to which the plaintiff, a dur- 
putnidar, may be entitled, and m which suit the 
isemindar and putnidar are defendants, 
the plaintiff cannot claim abatement of rent 
under Act X of 1859, section 18, since 
such a claim is cognizable only in a suit instituted 
under that Act. Gordon Stuart cV Co. y. 

Mohatab Chand Marsh, 490 

28 — Claim to deduction fiom rent. — A claim 

for rent being a recurring cause of action, a tonint 
is entitled to set up against it for any particular 
year any rieht w’hich he had to a deduction or 
abatement, notwithstanding that he has paid full 
rent for several previous years. When land is taken 
away for railway purposes, and compensation 
made, which is divided between the zemindar and 
those holding under him, any deduction of rent 
claimed, from the zeminder must be reckoned 
with reference, not to the gross amount of com- 
pensation, but to the portion which passed into 
his hands. Mohatab Chand y. Chittro 

Coomaree Bibec 16 W R 201 

29 — Abatement of rent, Sui«- for —Suit for 

refund of excess rents ; — In a suit brought by a 
putnidar for a declaiation that he was entitled to 
an annual abatement of the putni rent in conse- 
quence of some lands comprised in the putni 
having been required for the purposes of a railway, 
and also for the refund of the excels rents which 
he bad be<^n compelled to pay for some yeaib. 
Held: Moolterjce, J .-—That this was a claim 

for abatement of rent and for recovery of damages 


Abalemerit of Rent (Grounds of 

khdilemmihOontd, 
iindei S. 23 of Act X of 1859 a ci^il court had no 
jurisidiction to entertain a suit for abatement <>t 
rent, still th'^^ suit in so far as it related to a 
claim for refund of the excess rents paid by the 
pntnidar w.ss properly cognizable by the end 
court ind should not be dismissed tor want of 
iurisdiction because one of the steps which 
plaini iff should have to take in establishing his 
right to ha-^o the money repaid t'o him would il it 
had stood alone, have entitled him to a decree in 
the Revenue Court. Per Mookerjrp, J : — The pre- 
sent su.it is substantially one for abatement of 
rent and the prayer for refund is ancillary to the 
prayer for abatement, because as soon as the amo- 
unt ot abatement is determined, the amount of 
refund is deducible by simple arithmetical calcul- 
at’on. The civil court has no juiisdiction to allow 
a claim for abatement, and is not competent to 
embark upon precisely the same inquiry for the 
purpose of allowing a refund. Per Jlookerjee 
J • — The follO’vving rules are deducible from a 
review of the authorities on the (|uestion : — (1) A 
I .suit for abatement of rent properly so called is 
maintainable only in the Revenue Com t. I. W. R. 
299 lef. to. (2) A suit for adiustment of the 
r(-"ceipton the ground that the leiit payable under 
j a lease is less than the sum nominally inserted 
in it, is not a suit for abatement of rent, properly 
so-called and is accordingly maintainable in the 
civil court B. L. R. F. B. 95 referred to. If the 
tenant i« entitled ro sue for abatement in the 
Revenue Court under Rule (1), the suit for ref- 
und lies in the same Court, but if the tenant Is 
entitlf-^d to sue for adjustment in the Civil Court 
under "Rule (2), the suit for refund lies in the 
same Court. The cases which support the view 
that a suit for refund lies in the Civil Court assu- 
me a piior determination of the amount of abate- 
ment by a Court of competent jurisdiction. W, R. 
Gap. No. (Act X) 4B ; 11 W. R. 112 relied upon; 
17 W. R. 7.d dissented from. Aahtitosli Roy V 
Harinarain Singh Deo. 3 C L i 148 


“Construction of 


-Agreement 


for illegal exaction of rent within the meaning of between zemindar and put.odar to divide compen- 
clauses ("2) and (.3), S, S3 of Act X of J859. The respect of land taken for public 

proper course for the plaintiff, therefore, was to P^J*poses. 

sue in the first instance for abatement of rent in A putni lease contained a clause by whi('h it 
the Revenue Court which was the only was sb'pulated that if any portion of the demise<i 
court of competent pirisdiotipn for that purpose, lands should be taken up by Government for 
Per X, treating the cafe m publie purposes, the temlndar ahd the putnidar 

though It were ohe pi tel ihonld iifide the 

//H J I 


sation in respect of land taken for public 
purposes. 

A putni lease contained a clause by whi('h it 
was sb'pulated that if any portion of the demise<i 
lands should be taken up by Government for 
j publie purposes, the temlndar apd the putnidar 
1 ihonld iifide the oath|ensaMo» 
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(Grounds of Abalement-(7onM. 

A portion of tlie land having beOn so take^i 
and the compensatnn divided as agreed upon, it 
was held in a suit for arrears of rent that the 
putnidar was notv/ithstanding thi tact of his 
having received his moiety of the compensation, 
equitably entitled to abatement on the ground 
that he had been deprived of a portion of the Und 
covered by his putni. 

Uma Stinker Sirkai* v TaHrd Churn 
Singh 11 C L R 306 = 9 Cal 571. 

31 — Ijara settlement — Deduction irom rent— 
a kabuliat of an liardar who took on lease ceitain 
land, contained the following clause* — “Iriregaid 
to the aforesaid rent we take upon om selves the 
risk of tiood and drought of death and tiigbt of 
alluvion and diluvion, of piotit and loss. In no 
case shall we be able to claim a i eduction in the 
rent, nor will it be open to you to demand more 
on account of alluvion etc. ‘ During the lease pa it 
of these lands were taKen up by Government for 
a railway, and the lessor was paid compensation 
therfore. The ijardar claimed a deduction 
rent for the lands taken away. Held, that such 
a claim did not come under tlie meaning ot the 
word “ abatement ” as used in the the lent law, 
nor was it intended by the paities te bi‘ within 
the clause of the lease, but the land having been 
taken from the whole aiea demised, not by 
natural causes, but by vis major, the Ijaidar was 
entitled to a deduction of rent, on his showing 
that there were tenants of his on the land who, 
before the land was taken by go'v eminent, paid 
rent to him which they had not ceased to pay. 
Watson Co V Nistarini Gupta iO Calc 544 

3^ — In a suit for arrears oI rent, a claim for 
abatement may be made by way of set-oft iu 
respect of land taken up by Government for the 
purposes of a roao. Been Byal Lall v Thukroo 
Koonv^^aF 6 W R Aet X 24. 

33— Proceedings under Land Acquisition Act. 
1870 — Purchase at sale for arrears of rent — Beng. 
Reg. Vlllof 1819.— 

Fortion of certain land held under a patni 
having been taken up by the Government for 
puMic pnrposes under the Land Acquisition Act, 
the remmdar declared his intention of granting 
no abatement of rent, and acting upon this decla- 
ration the patnidar was allow’^ed to appropriate 
the whole of the ('ompensation. The patni was | 
subsequently sold iimPH Ueg VI U of 1819, with i 


I Abatement of Rent 

(Grounds of Abalemenl-ConcW.i 

notice of the amount of the original rent, and the 
purchaser now sued for abatement of that rent. 
He did not allege that he had no notice of the 
I procee<lings under the Land Acquisition Act. 
j ATc/d, that the plaintiff must be presnmedito have 
, had notice of these proceedings, and that it was 
[ therefore incumbent upon him to have madfe 
inquiry regarding the position of the patni, and 
that under tlie circumstances he was not entitled 
to the abatement sought for. Peari Mohufi 
Miskerjee v Audliiraj Aftab Chand. 10 C 

L R S26. 

(2) EFFECT OF FORMER SUIT FOR 
ABATEMENT. 

34- Previous suit for abatement, effect of— 
Onu^ pvobandi. — 

Thereisno piovisionin the Rent Law pre- 
sciibing that suits for enhancement or abatement 
shall not be brought within a certain period 
aftei the detenm nation of a similar suit on the 
same grounds. Andthere is no piovision throw- 
ing upon ^ plaintiff in a suiffor abatement of rent 
the buider^of proot that theie has been some 
changr‘ m circumstances since a decision in a 
pievious similar suit was passed. Cheda v 

Nunhoo Beg. 2 N W 348. 

(3) CLAIM TO ABATEMENT. 

35 Claim to abatement — ‘‘ Otherwise vary ” 
the lent — 

The words “ otherwise vary ” in s. 153, Act 

Xof 1859, are meant to include abatement claim- 
able by the lyot , and this reservation is made 
m Tospect of questions of right to vary the rent, 
whether raised by the landlord or by the tenant, 
Antind Chunder Beghee v Nubocoomar 
Chatterjec. 8 W R 192. 

(4) WHO CAN SUE 
i (a) PATNIBAR. 

36— Right to use— Patnidar— A patnidar can 
sue lor abatement of rent under the Rent Act, 
1859 . Prosunomoyec Bossee v ^Soondur 
Coomaree Bebia 2 W R Act X 30, 

Man Gurobinee Bassea y KhettuF Chundef 
S W R Act X 47. 

Notes— Ret; 3 C L T 143. 

36 A-^Patnidar— Act X of 1859, s. 23 a 
pa+nidar, or any other leaseholder, may bring a 
suit Against the Zemindar for abatement of rent 
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Abatement of Rent 
tWho canHsuej-t/'owW. 

under this section. Rsmnapayan BaraCpjee v ^ 
Jayakfislina M'^okcrjee. 1 W R F B 299: 

B L R Sup Vol F B 70. 

rb) HOWALDAR. 

S7 — Howaldflr— A howaldar has a right to 
sue for abatement of rent. Kotnlakaut Doss 
V Pogose 2 W R Act X 65. 
(c)TEKANJ,NOT ENTITLED TO 
OCCUPANCY. 

S7 A— Tenant without right of occupancy— 
Act X of 1559, S 18— A tenant not having a right 
of occupancy is not entitled to an abatement of 
rent under Act X of 1859, s. 18. 
NobodeepChundcr Sircar v Lalla Secb Lai 

Marsh 325. 

(d) UNDER-TENANT. 

88— Under-tenants— Act X of 1559, s. 23 cl 
3 — Illegal exaction of rent — 

Cl 2 8 23 Act X of l^i59 relating to the iPegal 
exaction of rent, was not h'mlW to suits at the 
instance of the raiyat, but applied to any 
under-tenant. Gopal Paul Chowdry v Grish 
Chttxider Pandey. 14 W R 269, 

(5) FORM OF SUIT. 

3fi — Jurisdiction of Civil Court— Act X of 
1859. 8 23. A obtained from B a putni lease where- 
by it was agr#»ed that A. should prepare a hasta- 
bud ( rent roll ) ; that, if it should appear that | 
there was any deficiency in the jumma stated 
in the potta, the eorrect jumma should be ascer- 
tained as therein provided ; and that the rent 
should he made up to A. by B; and B should 
return a proportionate amount of the considerat- 
ion-money. A sued B for an abatement of rent, 
for a refund of rent paid in exoesb, and fur a 
proportionate refund of the consideration money. 
MeU, the suit was not a suit for abatement 
of rent within the meaning of this section, and 
the Civil Court has jurisdiction to try the 
different questions together in the same suit. 
Raja Nilmani Singh v Annada Prasad Moo- 
kerjec 1 B L R F B 93=10 W R F B 41. 

40 — Rent, ennancement of-Tiansfer of Pro- 
perty Act. The right of enhancement is not an 
incident of #»very contract of tenancy In a 
proceeding for apportionment under the Land 
Acquisition Act, no abatement of rent can be 
made without the consent of the parties. The 
compensation ia to be apportioned bHWeen the 


Abatement of Rent 
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pai ties acc'^rdmg to the value of interest which 
each of them parts with. The Zemindar has a 
right to the fixed lent and the loss ho sustained 
IS of so much of his rent. Any other possible 
injury such as the chance of the putnidar throw”- 
ing up the land and its being diminished in value 
by what has been taken by Government, and still 
remaining as it did, liable to pay the same revenue 
is not appreciable and cannot be taken into 
account. If there is no abatement of the rent 
and the patnldar continues liable to pay to the 
zsmindarthe same rent as he had to pay before, 
there wmuld be nothing for w^hich the Zemindar 
is to receive compensation. The same rule applies 
to the case of lease in perpetuity with fixity of 
rent. The burden of proof is on the Zammdar 
to make ont his claim and show as to the value of 
a particular contingency to him. Satis Cliiiiider 

Chattopadliya v Rai JoHndra Nath. 

Chowdhtiry 7 0 L i 284. 

41— Apportionment of rent — Suit— Bengal 

act YIII of 1869. s 19— Certain batwara procee- 
dings terminated, in 1877, andth ‘ portion of thees- 
j tate,h eld by the plaintiff and allotted to the defen- 
dant w^as ascertained. The lent was Rs 4 per- 
bigha. In 1881, a suit was brought by the defen- 
dants to recover rent of a larger amount than 
what the plaintiff admitted to ho due and a decree 
obtained on the 31 st« May On the 20tb 

September 1881, the plaintiff instituted a suit 
nominally under the provisions of s 19 of Bengal 
Act VIII of 1869, for abatement of rent, upon th® 
ground that the defendants were ‘seeking to 
charge him lent upon a larger amount of land 
than he actually held. rh( couit found that the 
area of land h^^ld by the plaintiff ivas the same 
as ptaWl by him m the plaint, and not that 
alleged by the defendants. Held, that the suit 
wms rather one for the apportionment of lent 
after the Butwara proceedings, and not one for 
abatement of rent. 

Durga Persbad v Ghoslta Goria 11 
cale 284. 

Notes — ^Dist: 15 Mad 492. 

(6) RATE OF REDUCTION. 

42— Rate of reduction — Jurisdiction of 

Revenue Oourt-A granted a patni to B, to which 
a certain mehal appertained. The Government 
to which the mehal belonged, in reversion upon 
I 1 an ijai^ held by 4, sold it to C. ffdd that B 
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Abatement Of Rent (Rate of 
Reduclion)-Concw. 

was entitled to abatement of rent from ^1, and 
that a suit for abatement, under the circumstan- 
ce*^, was cognizable by the Revenue Court. 
Smhle^ — Where the^’e is no specification in the 
original contract of the amount ofient pay able for 
the poition of land for which abatement is 
claimed, such a sum ought to be deducted from 
the ivhole rent as would bear to that whole rent 
the same proportion as the annual value of the 
portion of the land which has disappeared bears 
to the annual value of the land originally leased. 

BrijanatSi Pal Chowdpy v Hiralal Pal 
1 B L R A C 87=10 WR 120. 

48 — Contract-Acceptance by landlord and 
his heirs of rent at a lower rate — effect of-Agree* 
ment to take lower rent not proved. 

The mere acceptance of reduced rent, though 
it may amount to a full acquittance, cannot oper- 
ate as a binding contract without proof of the 
agreement forming the basis of the reduction 
granted, and such an acceptance does not amount 
to such an agreement or release of a portion of 
the rent as to have a binding effect, 

Radha Raman Chowdhtiry v Bhowani Ppo- 
®ad Bhowmik. 6 C W N 60 

Notes—Diat 2 C L J 338 Ref, 70 0 L .T 570. 
(7) PROCEDURE. 

44-45~Procedure-“Suit for arrears of rent. 

A claim by defendant for abatement of rent 
under remission granted to plaintiff by Govern- 
ment may be tiied in a suit for arrears, 

Boikunto Paraki v Surendponath Roy 

1 W R84 

46— Plea of Abatement m suit for arrears 
of rent. 

In a suit to recover arrears of rent it is com- 
petent to a Court to adjudicate upon a plea of 
abatement. 

Goup Kishore Chundep v Bonomalee Cho>v- 
22 W R 117=15 B L R 35 

Notes-B^ol- 4 Cal 411; 11 Gal 343; 15 Cal 7,S0. 

47.— Lease deed — Possession of lands leased 

Proportionate reduction for lands not given pos- 
session of— Payment of whole rent— Voluntary 
payment— DamagAs. Plaintiff brought the suit 
for rent upon a registered machilika executed by 
defendant fora term of 5 years. Defendants con- 
lended that they executed the suit muchilika in 
tho full belief that the entire extent will be put 
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m their possession but that a certain tract con- 
taining 600 acres was ticspassed upon by the 
neighbouringjTalukdar who prevented defendant’s 
occupation and that the defendant paid under 
protest at the end of fasli 1307 the full amount 
for Faslis 1305, 1306 and 1307. 

JBeld^ that the payments are not voluntary 
payments and the tenant is entitled to recover 
them. Ghanta Ramanna v G Napayanasami 
Naidtt 7 M L T52=R Ind Cas 712. 

(8) CIVIL COURT’S DECREE EFFECT OF, 
ON REVENUE COURT’S DECREE. 

48. — Effect of decision of Civil (^ourt on de- 
cree of Revenue Court — Suit for excess payments 
of rent after decree for abatement. A patnidar 
sued his zemindar and obtained a decree for abat- 
ment of the patni rent, on the ground that the 
assets of the patni fell short of the amount stated 
in the lease. While this suit was pending in the 
Civil Court, the zemindar brought a suit for the 
rent of the two years upon the full iumma; 
and though the patnidar objected that^bis suit for 
abatement was pending, the Collector decreed the 
rent suit in full, in execution the zemindar re- 
covered the full rent, and the patnidar then suod 
for a refund of excess payments and of the inter- 
est realized by the zemindar thereon. Seld, that 
the decree of th^ Revenue Court wes supersedpd 
and modified by the decree of the Civil Court, 
which was subsequently affirmed in appeal. Held, 
that the plaintiff’s cause of action accrued on the 
date on which the zemindar recovered from him 
rent in excess of what he was justly liable for and 
alsu interest on such excess. Held (on reference 
to the decree) that the abatement was to take 
effect from the coramencement of the patni lease, 
Nilmoney Singh Deo v Shapoda Pershsd 
Mookepjee 18 W R 434. 

Notes:— Dist 20 W R 106. 

49-Aot No XII 1881(North-Weatern Frovincei 
Rent Act), Chapter II Section 93 (a).— Land- 
holder and tenant suit for rent-Piea of custom 
allowing deductions on account of land rendered 
unculturable by action of river. — Such deduction 
not an “abatement of Rent” within the meaning 
of the act. 

An abatement of rent in the sense of chapter 
It of the North-Western Provinces Rent Act No. 
Ill of 1881, implies the reduction of the rent 
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Abatement of Rent (Civil Courts 
decree effect oiyOoncU. 

payable for the bolding, if not permanently, at all 
f'vents for an inde<-erminate period, the rent as ab- 
ated being substituted for the original rent and 
continuing to be the rent of the holding until al- 
tered by agreement or by further order. A tenant 
cannot apply under Chapter FI on any ground for 
a reduction or revision of rent for a particular 
year only and having no effect beyond that year 
on the rent payable for the holding. 

In a suit foi arrears of rent under section 93 
( a) of the Korth-Western Provinces Rent Act 1881, 
the defendant proved a local custom, whereby a 
tenant was entitled to propoitionate deduction 
from the rent for any year for >uch lands as were 
iu that year, owing to liusial action, unoulturable 
bv being submeiged by water or covered by sand. 
Xo application for abatement Im rent had been 
made under Chapter II ot the act. 

Hdd that ina<5much as the defendant did 
not by his plea seek for an abatement of rent in 
the sense of Chapter VI namely a reduction per- 
manently oi for an indetermina*-e period of the 
rent payable for his holding, but only a remission 
or deduction from such rent for a particular year 
aud in respect of such portions of the holding as 
were unculturable in that year, and inasmuch 
as remission could have been obtained in proceed- 
ings under Chapter II. the custom did not over- 
ride any of the provisions of the Act, and must 
be given effect by the court trying the suit. 

Bani Prasad Ku»ri y Dakkhi Rai 

23An270 = A W N 1901 69. 

Abatement of execution- 
proceedings. 

Sec Execution of decree. 

Abatement of Nuisance. 

S<>e. I 

(1) Jurisdiction of Civil Pourt— Public 


( 2 ) 


ways-obstruction of. 
Nuisance 


Abatement of part of claim. 

See Rclinrtuishment or omission to sue 
for portion Of claim 

Abatement of Part of Rent. 

§ce Abatement of Rent. 


Abatement order of. 

See appeal (Decrees). 

Abatement 

(1) ABATEMENT OF SUIT. (1-88) 

(1) Lands washed away (1). 

( 2) Death of sole plaintiff (2- 1 6). 

(3) Insolvency of plaintiff 

(4*) Survival of cause of action (19-8S). 

(2) ABATEMENT OF APPEAL (89-165) 

(5) Death of appellant (89-96). 

(6) Death of apppliant— -during pend- 
ency of appeal f 97-11 2). 

(7) Death of one of two joint decree — 
holders (113-114). 

(8) Death of principal, pending appeal 
(115-116). 

(9) Death of Respondent (117—165). 
See cases under Right of. 

Suit-Survival of Right 

See also cases under:— 

( 1) Appeal— Orders 

(2) Insolvency ActS 36. 

(3) Right of suit— Survival of right. 

Abatement of suits. Representatn e& of 
of the respondents not brought on record—AlMte- 
raent of appeal -See 5 Ind Cas 325. 

Abatement of suits. Pre-emption— Sale of 

a pre-emptional decree — No cause of action for a 

fresh sm:— Parties Vendor not a necessary 

party— Abatement of appeaJ---See 

134 P LR 1902=94 PR 1902. 

Abatement of Suits. By husband for dis- 
solution of mairiage— Death of wift pending suit 
—Suit against correspondent, abatement of-See 
60 PR 1906 = 69 P L R 1907. 

Abatement of suit. Partition decree— Ex- 
ecution Death of plaintiff — Abatement of suit 

Application to set aside— Limitation — See 

13 Bom L R 517. 

(1) LANDS WASHED AWAY. 

1. -Lands washed away-Suit for possession 
and mesne profits. 
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Abatement of suit (Lands washed 
away yomcid. 

A suit for possession with mesne prosfits does 
not abate by reason of the lands having since been 
washed away. Unna Poorna Dcbia v Ram 
Lochan Gliose S W R 227. 

2. DEATH OF SOLE PLAINTIFF. 

2 * — Abatement of suit on death of sole plain- 
tiff— Revivor Civil Procednre Code. Sections 3d3, 
365,366,371-Liinitation Act (XV of 1877) schedule 
H, Arts 1/1 and 178. 

Upon the death of sole plaintiff, unles'i an ap- 
plication be made within 6o days from the plain- 
tiflE’s death by the legal representative to have 
his name substituted upon the reeord.the suits 
abate under section 366 of the Code of Civil 
Procedure. But under section 371 of the Code, and 
Art 178 of Limitation Act (XV of 1877), the court 
may revive the suit on the application of the legal 
representative within three yeais from the time 
when the right to apply accrued, if can be proved 
that he was preventd by any sufficient cause from 

continuing the sui<. Bhoyrub Bass Johupry y 
Doman Thokoop I L R S Cal 189 « 

4CLR37^. 

Notes. — Ap: 9 Bom 275 List: 5 C L R 108 

3, — Death of sole plaintid after conclusion of 
cause, but before delivery of judgment— Decree 
drawn up in favour of deceased plaintifi-Material 
irregularity— Civil Procedure Code, 1882, sections 
365. 366, 

Jn a certain case after evidence had been taken 
and arguments heanl on thp 28th and 29th Sep- 
tember 1897, the District Judge on the 2ud No- 
vember 1897 gave the (sole) plaintiff a decree for 
the property claimed, and at the foot of hU judg- 
ment recorded the following note: 

“ It having been brought to my knowledge 
that plaintiff has died in the interim, I deliver 
“ judgment notwithstanding, being guided by 
“ 1 L R XXI Bom 314 and the authorities quo- 
“ ted therein, defendant’s counsel agreeing. ” De- 
fendant applied tn Chief Court on the Revision 
Side to set aside thejsaid deciee. 

Held^ that under the circumstances of the pre- 
sent case,there hadjbeen »a disregard of the pro- 
visions of the Civil Procedure which had materia- 
lly prejudicedj the' defendant inasmuch as she 
could not appeal against a dead person and had 

right of appeal against his heirs who were not 


Abatement of suit (Death of sole 
piaintifT ) -Vontd, 

on the record and was moreover, deprived of the 
possibility of the suit being allowed to abate in 
consequence of no application under Section 365 
civil Procedure code being made within the time 
allowed by law. 

lield^ therefore, that the decree of the District 
Court must be set aside and the case remanded 
for dispoasal in accordance with law with refer- 
ence to Secticn 365 and 366 of the code. 

Roe, C J. — A decree passed in favour of or 
against a dead person is not ijJSo facto a nullity, 
and all that can be said in such a case is 
that there has been a disregard of the provisions 
of the civil Proceduve Code. Rach case must be 
decided on its merits, and the decree should be 
set aside or maintained, as if the death occurred 
after decree, according as the disregard of proced- 
ure has or has not materially prejudiced the 
parties. 

I L R XXI Bom 314 , I L R VX Mad 180; 1 L 
K XV Mad 399; I L RiXVII All 478 No; 81 P R 
1886: No 7 P R 1889: and No 7cS" P R 18.d referred 
to. Bates v Prestage 20 F R 1898. 

^-C P r, 0 22 r 3 (I) (1882 s. 365) - Appeal- Death 
of appellant — Representative not brought upon 
record — Decree, Wheie an appellant dies be- 
fore the hearing of the appeal and his repre- 
sentative is not placed on the record, the decree 
passed by the appellate Court is a nullity: and 
if his legal representative applies within the pres- 
cribed period to have his name entered on the re- 
cord the Coujt is bound. un<"ler S 365 of the Civil 
Procedure Code to enter bis name Janardhan y 
Ramchandra 4 Bom L R 23 =s 26 Bom 3 1 7, 

5 — Power of Court. 

If a sole appellant dies wdnle his 
appeal is pending, the appellate Court cannotpro- 
ceed to judgment in the appeal without the re- 
presentatives of the deceased appellant being 
made a party to the record. 

Lalji Sahai and another y SukhiLal and 
others 16 W N 91 

6— 0. 22 I. 3 ( 1 ); 0. 41 r,25 ( 1882 Ss. 365, 
566.)- Held, that a Court to which a case has been 
remanded under s. 566, Ciyil Procedure Code, has 
jurisdiction to act under s. 3b5 of the Code, and to 
do any act which may be necessary to carry oit 
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Abatement of suit (Death of sole 
plaintiff 

the orrler of remand. Salabat Singh v Ram 
Kishan. 7 0 C 17. 

7 Civil Procedure Code (1869), a. 102 (1877) 

8, 371— Institution of fresh suit,— 

Where a suit was declared abated in 1868 un- 
der 8, 102 of Act VIII of 1859 for non-proseoution 
by the representative of deceased plaintifi,— Hel<7 
that the Civil Procedure Code, s. 371, was no bar 
to a fre<»b suit instituted in 18&0 on the same 
cause of action. Pallikunath Ramen Menon 
V. Mullankaji Sri Kutnaran Nambudri. 

8 Mad 31. 

8 - CPG, 0 22, r.9 (1), (2),(lcS82 S. 371)— Decree 
passed in a prior suit in favour of plaintiff after 
his death— Subsequent suit by plaintiff’s legal 
representatives on the same cause of action — 
Whether maintainable. One R brought a suit aga- 
inst A and a decree was passed in plaintiff’s favour, 
E’s legal representatives brought the present suit 
on the same cause of action against A’s represen- 
tatives on the ground that R having died on the 
morning of the day on which judgment was pro- 
nounced the decree was a nullity. 

Held, that the suit was not maintainable and 
that the decree passed in the former suit was only 
voidable at the plaintiff’s instance and not void. 
(4. H and N 488; 19 Bom 907; 21 Bom 314 Ref to, 
17 All 478; 26 Bom 317 Di^t). Gada Coopoora- 
maier v M, Soondarair mall 6 M L T 271= 

33 Mad 167. 

9- C P 0,0. 22 rr. 3 (1) 3 (2):9 (1) (2) (1882 Ss 365 
366,371) — Limitation Act {XV of 1877) Art 175— 
Applications for abatement and revival heard 
together— Form of ord#^r of revival. An applicati- 
on for abatement and an application for revival 
of a suit were set down for hearing together. The 
latter was made after six months of the Plaintiff’s 
death. 

Hc7^/~That on the court’s being satisfied that 
the legal representative of the deceased /’laintiff 
was prevented by sufficient cause from continn. 
ing the suit, the proper order to pass was to decla- 
re the suit to have abated and then at once pass 
an order under sec. 371 of the C P D setting aside 
the abatement and reviving the suit. Ram 

Pfotab Cbowdhry v. Lai Chand. 

9 C W N 369, 

10— CMl Procedure Code (1882), ss. m, 366, 
a7l-«-HeviYal of sait.-^Thft plaintiff died on tfis 
lltki Aiipit mm fthfl in of 
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administration to his estate were granted to the 
Administrator General. The defendant died in 
June 1884, leaving a widow and one son him 
surviving. By his will he appointed two executors. 
On the 3rd Febiuary 1886, the Administrator Ge- 
neral took out a summons to revive the 8uit.H<**/f7. 
that notwithstanding the provisions of s. 365 of 
the Civil Procedure Code (XIV of 1882) and of 
the Limitation Act (XV of 1877), it was compete- 
nt for a Judge in chambers to revive the suit by 
making an order for abatement under s, 366 of 
the Code, coupled with an order under s. 371 set- 
ting aside the order for abatement. Ftilyabti 
V. Goculdas Vallabhclas. 9 Bom 275. 

11-C p 0, 0.22 rr 3 (1) 5 (1882 Ss.365 367)— Civil 
Procedure Code Act XIV of 1882 Ss. 36t>, 867, 371. 
.588 (18) 32-Plaintiff— Legal representative of de- 
ceased plaintiff — Objection to the legal represen- 
tative — Nearest heir to the deceased — Appeal — 
Practice — Procedure. When a plaintiff dies the 
suit cannot proceed because there is none suing. 
The Legislature provides that his legal represen- 
tative can come in his place; when h^^ is allowed 
to come the defect is made up; there is a suit to 
proceed. The suit is then a suit on the merits. A 
Uouit h«s no jurisdiction aft^r that stage has 
been reached to go back and enquire into the 
right of the legal representative to proceed with 
the suit side by side with an enquiry into the 
merits. 

Where a person has once been admitted to the 
record as legal representative of a deceased plain- 
tiff that person is a party and any dispute raised 
! inter parties as to that substituted plaintiff’s ri- 
ght of representation [not inheritance] so as to 
have such substituted plaintiff struck out comes 
properly under S. 33 and not under 8, 367 of the 
Civ Pro Code 

If S. 367 be read with 8. 588 [18] of the Civ- 
Pro Code, it becomes clear that the dispute con- 
templated in S. 367 is not an issue on the merits 
framed and recorded between a plaintiff and de- 
fendant. Balaba v, Gane«h 4 Bom L R 980 

= 27 Bom 162. 

Notes.— Ref ; 1 C W N .584. 

12-CPC,0 22 r 3 (1) (1882 S.365)-Limitat.ion-An 
application for the assessment of mesne profits is 
not a proceeding in execution of the decree, but 
merely a continuation of the original suit. 10 
Ual 133 (F B) Fol. Nath v. Khirode 

Chati'iM 5 lad Cu 878 
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13~C P C, 0 :i2 r. 3 (l)-0. 33 r. 2 5. 8, 75 (1881 
sa. 365 403, 407 410, 413 ) pauper, right to be de- 
clared whether personal— Death of the anplicant 
—Substitution right of the heir— -Civil Procedure 
Code [Act XIV of 1882]Secs, 365, 4(i3, 407, 410 
and4U The right to obtain permission to sue as 
a pauper is only a personal right. So on the 
death of an applicant praying for such permission 
Ms legal representative cannot come in as such 
and ask to be substituted in his place There is a 
marked distinetion between a right to sue and a 
right to make an application for permission to 
sue as a pauper, and thi« distinction is cleaily 
indicated in section 413, of the Code of Civil 
Procedure. The right to make such an anplication 
is Obviously a personal Heht and cannot sur- 
vive in the legal representative who may or j 
may not be a pauper himself. 

Lalit Mohan Mandal vSati&h Chandra Das 
4CLJ 234^=^33 Cal 1163 

14-C P C, 0 22 1 . 5 (1882 S..36‘7 ) — Abatement of 
suit Appeal — Revision. ITeld^ that where afte* 
the death of a plaintiff the Court on the applica- 
tion of his widow to be brought on the record in 
plane of her deceased husband held that the right 
to sue not having survived to the applic'int, she 
could not be brought on the recmd as the legal 
representative of the deceased and ordered the 
suit to be dismissed as ha\ing abated. The proper 
remedy for the widow was to appeal against that 
order and not to apply for the revision of thn 
same. 18 Mad 496; 27 Bom 162 and 10 Bom 220 
referred to. Miissammat Patraj Kuar v 
Bhaiya Janki Parshad. 9 0 C 354 

15* — c F C, 0. 22 r. 5 (1882 8.^67)— Dispute as to 
who ig the legal representative of a decease I 
plaintiff— Order admitting a person to be legal 
representative for the purpose of prosecuting the 
suit — Effect of such order. 

S. 367 empowers ^he Court in a case where a 
dispute arises as to who is the legal represnnta 
tive of a deceased plaintiff, to appoint a legal re 
presen tative for the purpose of prosecuting the 
suit, but the appointment of sunh legal representa- 
tive is not a determination of any issue which U 
properly raised in the suit, and particularly (as 
fo*' example, in a suit for partition of family pro- 
perty) such a vital issue as whether the deceased 
plaintiff was joint with or separate from the rest 
of his family. Parsofcam Rao v Janki Bal 
AW N (1905) 206 109, ^ 

C C 3 ■ - ' - 
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plaintiff yConcid^ 

16. — Execution of Decree — Death of decree- 
holder — Abatement of execution proceedines— 
Admission of application t<> set aside abatf^ment 
after time - Sufficient cause — Civil Procedure 
Code, 1882, Sections 365, 371, 37^ A— Limitation 
Act, 1877, Section 5. 

In an execution proceeding the decree-holder 
having died in September 1898, the judgment- 
debtor, on the ISth October 189 h, obtained an order 
from the executing Court for the removal of the 
attachment on the ground that no application in 
accordance with the provisions of Section 365, 
Civil Procedure Code, had been made by the 
representatives of the deceased decree-holder 
within the prescribed period of limitation. The 
circumstances were that the decree-holder 
who was a Sikh Jat had died and 
left a wull probate of which having been 
keenly contested by his heirs was not granted to 
the executors until April 1900. In May 1900 two 
out of the three executors filed an application, 
but the judgment.debtor contended that by sec. 
365 of the Civil Procedure Code the application 
was timebarred, 

» 

Held, that the word “suit” includes all procee- 
dings in a suit including |he proceedings in exe- 
cution, and that the executors were bound to 
make and capable of making the application at 
the time of the deoth of the testator, but that, 
under the peculiar circumstances of the case, 

I there was sufficient cause preventing them from 
continuing the execution proceedings originated 
by the testator within the meaning of s. 37 i. Civ. 
Pro. Code and that therefore under the provisions 
of s. 372A Civil Procedure Code, and of s. 5 of 
the Limitation Act they were entitled to an ex- 
tension of the time for making the application 
to set aside the abatement order. 

(7 Bom 241) (9 P U 1961) (6 All 269) (63 P E 
1900) referred to. Price v Golak Nath 

39 P R 1903 

(3) INSOLVENCY OF PLAINTIFF 

17 — Insolvency of plaintiff- Civil Procedure 
Code (1859), s. 106 (1882) s. 370— Order for secu- 
rity for costs by Official Assignee when made a 
party. S. 106 of the Civil Procedure Code means 
that a suit abates by the insolvency of the plain- 
tiff, but that the defendant shall not plead 
Ihe abatment without giTlng Official 
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plaintiff )-Oovcid. 

Assignee an opporfunity of pro- 
aecuting fche suit Where, therefore, the plaintiff 
after the institution of a suit, became insolvent 
and the defendant thereupon obtained an order 
that the Official Assignee should give security for 
the costs of the defendant within fourteen days, 
and should he made a party to the suit within 
one month, and that, in default of such security, 
the suit should be set down for dismissal within 
eight days after the expiration of the time so 
limited. ^\eld that such order was iriegular. 
Ueld^ also, that the Official Assignee, having no- 
tice of the order was not entitled to the fiiither 
notice of the setting down of the suit for dismis- 
sals he not having given the security required, 
and that the giving of such security was a condi- 
tion precedent to his being made a party to the 

suit. Ibrahim Bin Mahasin v Abdtir Rahi- 
man Bin Alii. Gamble v Abdur Rahim Bin 

12 B H C 2B7. 

18 — If an assignee, wh^' has been substituted 
for the plaintiff under s. 100, Act VlII of 1859, 
declines to furnish security for costs within such 
reasolable time as the Court may ordc^r, the de 
fendant may, within eight days after such neglect 
and refusal, plead the bankruptcy or insolvency 
of the plaintive as a reason for abating the suit.' 
Heera Lall Seal v Carapiet. 13 W R 431, 

Notes:— Ref 9 B H 0 E ^ 205 . 

(4) SURVIVAL OF CAUSE OF ACTION 

19— Survival of cause of action During the* 
pendency of a suit by a Hindu widow to recover 
possession of her husband’s estate, the widow died, 

^Md, the cause of action was one which, from 
its very nature, sin vi ve<l on the death of the pi ain 
tiff, and therefore the suit did not abate. 

Parbutty V Higgrin. I7WR47S 

Parbatty v Brikun. 8 B L R Ap 98. 

Notes— Eef Si Oal 29 {; II 0 VV N 501 ; 6 0 i 
•T 517 ; 12 C W N 590 ; Fol 35 Cal JSC, P I; 
=<7 0 Jj J fi 6 C =12 OWN 682 . 


20-0 P0,S. 361- 

as member of caste- 


-Suit for declaration of righ' 
* Death of plaintiff. 


Plaintiff who saeO for a declaration of his right 
as a membar of a oasie to worship an idol Se,l 
and his son was entered by the i^o^er Court on 

the gg bis heir# 


Ibalemeot of suit ( Survival of 
cause of Action yoontd. 

Ueld^ that as the claim was not baaed on any 
hereditary right, but on a right arising from mem- 
ber'ship in the caste, which by its nature vested 
in the son before the death of the father, no 
right survived to the son as he had enjoyed it in- 
dependently of the father, and the suit abated. 
Cliimaiiaji ? Farsbotam. 90 P J 219. 

21- -C P C, 0 22 IT 1, 5 (1882 Ss. 361 3 4) -Party 
to suit -Death— Eight to sue— Abatement. 

By the terms of a consent decree it was pro* 
vided that any right, title and interest which the 
plaintiff’s grandmother, father and uncle had in 
cei tain family pioperties should be releaped and 
conveyed to defendant 1, their mortgagee; and a 
conveyance accordingly was passed in terms of 
the decree. The plaintiff, who was a minor then, 
was not made a party to the consent decree or the 
conveyance. He subsequently brought a suit to 
have his rights declared against defendant 1. 
While this suit was pending the plaintiff died 
leaving a widow and daughter. Defendant i con- 
tented that the suit abated by reason of plaintiff's 
death as plaintiff’s right had passed to him. Held 
that the right to sue survived as it was an inter- 
est in property, Bharamsiv Narotam 

5 Bom L R 104L 

22- C P 0, 0 rr 3 (2), 5. sJ04, 0, IS, r. 1 {1883 Ss. 
366, 367 588 cl. 18.) 

The order of abatement of s”it under the first 
paragraph of s. 366 might bo treated as an order 
under 8.367, which is appelable under s. 588 cl. 
(18).^Karta in a joint Hindu family must be with 
the consent of the adult members. If, other mem- 
bers of the family do not join with the descend- 
ants of i karta in carrying on the suit, the latter 
are entitled to carry on a suit brougut by him for 
recovery of a property against the trespasser for 
the benefit of the whole family, li) Bom 220; 
27 Bom i )-2; 19 Mad 496; 2 N L R 7; 17 All 172;' 
17 Mad 209, 27 Mad 112, Ref 9 O G 354 followed' 
Paadit Ikbal Naraiti v Pandit Rafan Lai. 

10 0 C 121. 

23A-C P 0. 0 XXII, r 3 (i)-Suit by Hindu 
Widow-Death of plain tiff-Begal representative 
— Reversioner. 

Where a Hindu widow died after the institu- 
tionofasuit to recover property belonging to 
her deceased husband, the reveraionary heirs of 
her husband, liieing her legal repmaentatlyos, sho- 
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Abatement of suit ( Survival of 
cause of Action yGontd. 

nld be brought upon the record. « M I A 543; 
2 W R (P Oj 31; 23 Cal 633; SO All 341, Fol. 

Rikhai Rai Sli^^opujan Singh. 

7Ind Cas 97=;7 A L J 960. 

24—0 P 0, 0. 2S r 5; s 104 ;0 4S r 1 (1882 Ss.B67, 
588, (18) 0 P 0 order abating a suit a. 367, Ori. 
Pro. Code.) 

Order deciding that the right to sue does not 
survive, i'? appealable. An order directing that a 
suit shall abate is not a decree nor appealable as 
such. Where a person applies to have his name 
entered on the record ui place of the deceased 
plaintiff, and the Court decides that the right to 
sue does not survive the decision is to be regard- 
ded as come to under s. 367 C P 0 so that an ap- 
peal lies under s. 588 (18). 10 Bom 220, 17 All 172, 
27 Mad 112; 18 Mad 496. All 164; 11 Oal 6* ref. 
to. Tejnath Dube v Loknath Dube 2 N L R 7. 

25 -0 P 0,0 32 r 3 (1); The Second Schedule(1882 
ss. 365, 52 i) — Arbioration, contract to refer to — 
Rule of Court — Death of one party, effect of — 
Revocation of contract only for just and sufiioi®nt 
cause— L save of C >iu't- Vbaternent of Arbitra- 
tion..* — 

L nder the English common law the authority 
of an arbitrator may at any time before the award 
is made, be revoked at the pleasure of any party 
to the submission, whether hucb submission be 
by agreement in writing, bond deed or Judge’s 
order at Such authority is, therefore, 
revoked in England by the death of any one of 
the parties to the submission 15 R R 580; 7 Taunt 
67; referred to. This rule of English conmon 
law has not been followed in India so that con- 
tracts to submit to the decision of an arbitrator 
are not revocable at the mere will or pleasure of 
the parties. 8 M H 0 K 46 followed. A submis- 
sion which has not bian nude a rule of court ig 
not revocable without just and^sufficient cause, 
ani a submission which has been made a rule of 
court can be revok^'d only with^the leave of court 
for goo-^ cause shown, 12 M 1 A 
112, referred to. Where an uncle 
and his nephew who were members of a 
joint family entered into an agraemcntin writing 
to submit their disputes relating to the partition 
of their joint property to the decision of some 
arbitrators, and the uncle applied under s, 523 to 
have the agreement filed and the application was 
« registered and numbered as a suit, but pending! the 

I 

I 


4batement ofsuit (Survival of 
cause of Action )~Gontd. 

proceedings before the arbitrators the uncle died 
and his daughter’s son, alleging to hi the adopt- 
ed son of the deceased, applied to continue the 
suit : — Uehl (1) that the suit did not abate; (2) 
that the contract of submission not being personal 
to the deceased, was not revoked by the death of 
one of the parties; and (a) that the procedure 
prescribed in s.367,CP 0, was the one that should 
have been alopteJ. Venkata Satyanarayana v 
Venkata Rangayya. 13 M L J 311= 

27 Mad 112. 

Notes:— Ref. (1908) W N 228 = 30 All 506 = 
6 A J_i J 6.)8. 

28— Suit by son to set asid^ father’s aliena- 
tion of ancestral property — Death of son — Hindu 
mother. 

Where a Hindu minor, governed by the law of 
the Mitakshara, on whose behalf a suit to set 
aside his father’s aUenatiou of ancesl;ral property 
had been instibutei, died, — HcZ/7 that no right to 
sue survived in favour of his mother, but the suit 
abated. Padarath Singh v Raja Ram 

1«82 WN29=4 All 285 
, Notes-Ref l9Mad 346; 9 All 121 F B 26 

I Bom 597, 24 All 21!, 217, 12 0 W N 815. 

27— C P C, 0 22 r I C1882-S.361)~Abatement-Re- 
demplnm suit by an unmarried daughter -Plain- 
tiff suing as sole heir — Death of plaintiff —Right 
of married «ister to continue the suit. 

One Mussammat Prabhawati, sister of the res- 
pondent Mussammat Durgasuod the appellant for 
redemption of a mortgage, ex<=»cuted by the Muss- 
ammat’s father in favour of the appellant on the 
ground that she as an unmairied daughter, had 
obtained the sole right to the property of her fa- 
ther to the exclusion of her married sister to 
whom along with herself, when a minor, the mort- 
gaged property had, in a previous litigation be- 
tween the parties interested in the mortgage, 
been surrendered by the order of the court, which 
had held the mortgage debt to have been satisfied. 
In the present suit, Mussammat Durga was 
made a Pro /nr defendant. Mussammat Pra- 
bhawati having died during the pendency of the 
suit, Mussammat Diirga applied to have her name 
removed fromjthe array of defendants and substi- 
tuted as plaintiff. 

Held, that the right claimed by Mussammat 
Prabhawati being a personal right and adverse to 
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Abalemenl of suit ( Survival of 
cause of Action )-vontd. 

that of her sister. Mussammat Darga, the suit 
abated after Mussammat Prabhawati’s death and 
Mussauinixt Darga conld not gat her name substi- 
tuted as plaintifi and continue the suit. 

Balak Puri v Mussamiuat Durga. 

4 A L J 783 = 30 All 49=1908 W N 6 = 

3MLT18U 

28 —Mother, share of-— Reversion— Right to 
sue, survival. 

The right of the mother to a share of the fa- 
ther’s propertiP8, on a partition among the sons, 
is in lieu of maintenance, and such share on her 
death, reverts to the sons. Where the mother 
brought a suit against the sons for her sharO tf 
certain Government Promissory Notes, which 
had b'fta partitionel amongst themselves by 
them. 

Held, on her death, the right to sue did not 
survive in her executor. 13 Cal 33(>, ibl 31 Gal 
49/ Ref. Tripura Sundari Dcbi v Dakhina 
Mohan Roy. S C L J 310 = 

lie WN 698 

29 — Suit by sou contesting alienation by fath- 
er of ancestral land— Death of son pending suit— 
Suit does not abate- Right of reversioner to conti- 
nue suit— Civil Procedure Code ss. 351 and .n67 — 
Jats of Amritsar District — Migration from Raj- 
putana- Customary Law of Punjab A not the 
Hindu Law governs the parties. 

Held, aDo that thp restraint on the alienation 
by a father of ancestral land applied equally to 
alienation by him to ancestral houses, gardens 
and shops. 27 iiom i{>2,(H)8-169) Kol 10: 1 A 150 
97 PR 1893, 18 P R 1895; (F B), 55 P R 1903 
(F B)=:U7 P L R 1903, 27 Mad 588: 1.5 I A 15« 
23 All 33 F B and 382 and 24 Mad 405 Hefd, to. 
Ram Rakha v Balwant Singh 59 P L R1905 
=58 PR 1905. 

SO — Personal cause of action, 

MehJ, that under the circumstances tho suit 
which had arisen on account of some illegal act of 
the widow, had abated on her death pending the 
suit Sind the question as to the plaintiff’s rever- 
Sionary rigfif- which was raised by an intervenof, 
must be decided in a separate suit, Ramjun 
V Lachse. 1 4,9 

3l-Abatemantof declaratop- suit brought 


Abatement of suit ( Survival of 
cause of Action )~vordd. 

by revpisioner on his death — Re\ersiOner, death 
ot—Hindu Law —Declaratory suit. 

A suit was bi ought by a reversioner for a de- 
claration tbqt eertain alienation made by a Hindu 
widow had been made without necessity and were 
ineffectual beyond her life-time. The reversion- 
er died during the pendency of the suit and the 
name of the son of the reversioner was entered on 
the record in place of his father. Held, that 
there being no privity of estate between one rever- 
sioner and another, each must claim in his own 
right from the last male-holder of the estate.ITc/ii 
also, that the right of a contingent reversioner to 
maintain a declaratory suit does not survive to 
the person who on the plaintiff’s death becomes 
the next reversioner and that such a suit, abates 
on the death of the original plaintiff. Bhola v 
Mussamraat Moona. 8 0 C 124. 

32.— i>*— Hindu Law — Reversioner’s suit-suit 
tor declaration of invalidity of alienation decree 
m favour of revei’sioner— Death of plaintiff 
Reversioner pending appeal— Abatement. — A 
reversioner brought a suit for possession of pro- 
perties and in the alternative for a declaration 
that certain alienations by the widow will not 
bind the reversion. The lower courts declared 
the alienations invalid and gave a decree, for 
possession. The plaintiff reveisioner died pend- 
ing appeal by defendant. HehL that the ,'<iut 
for the declaration did not abate, the suit being 
on behalf of all the reversioners. 

Muthusw'anii Mudli v Masilamaat. 

20 M L J 49. 

33 — C P C 0 XXII. r. I — ^ Right to sue' -Mean- 
ing of— Application for probate by executor — 
Death of 'executor— Right of lea gal representa- 
tive of executor to continue proceedings and 
obtain letters of admmisti*ation — Abatement of 
suit. S, the sole executor as well as the residu- 
ary legatee under the will of A, decea«ecl, applied 
foi probate of the said will On a rareaf entered 
by N, the cause was set down as contentious 
and pending the hearing, S died, and P, his sole 
widow and heiress, applied that her n<ime, as 
hi« sole widow and heiress, might be substituted 
for his name, and that the petition for probate 
might be amended by substituting a prayer for 
letters of administration with copy of the will 
annexed instead of a prayer for probate. 

Eeld^ that the right to sue did nut survive 
to the widow of the executor and that the 
suit abated. 
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Abatement of suit ( Survival of 
cause of Action) Ooned, 

The right to sue, in 0 XXII, means the 
right to bring a suit, asserting a right to the 
same relief which the deceased plaintiff asserted 
at the time of his death, and that a right to 
obtain probate of a will is a right different in its 
nature from a right to be appointed by the 
Court to administer the deceased’s estate. 

Sarat Chandra Banerjcc y Nani Mohan 
Banarjcc. 36 Cal 799. 

84. — C PCS. 367. K, a Mahant, brought 

a suit against his disciple N to have deed of gift 
executed by him in favour of N declared null and 
void. Before the defendant filed his reply, 
K died and B applied to be substituted for 
the deceased.yrhe lower Court held that the cause 
of action had not survived and struck off the 
case. that the cause of action did surviv'^ 

to B if he proved himself to be the legal repre- 
sentative of jEC and the Court must proceed under 
section 367 of the Code of Civil Procedure. 

Ballabh Das v Narain Das 
1885 A W N 7. 

85. — Act V III of 1859, section 100, ( 1882 ) 

Sec 362. — A and B, as joint owners of certain 
land, brought an action for damages on account 
of trespass. B died after action was brought. 
Held, that the cause of «otion survived to A. 
Semhle . — The words “ cause of action ” in sec. 
100 of Act Vill of 1859 mean right to bring an 
action Chiindepmohun Dutt v Blshwam- 
bhtir Laha: 1 B LR, 0. C. 42. 

36. — Abatement of snit. — Joint vendees — Suit 
by both — Death of one of the vendees pending 
suit— KepTesentative— C P C 363 — Whe-re certain 
property was purchased by two vendees, each 
taking a half share, and a suit was brought by 
them jointly for possession of the property, 
but during the pending of the suit one of the 
vendees died and his personal representatives were 
not made parties to the record. Held (per 
Banerji, J ) that the surviving plaintiff was not 
entitled to obtain a decree for possession of the 
portion of the property to which he had no right. 
(Per Richards, ) That he was entitled to carry 
on the litigation and to obtain a decree for the 
whole, the rights of the heirs of the deccised 
plaintiff being ascertained by an agreement or a 
suit between those heirs and the surviving 
plaintiff. Kanjum*»l v Gauri Shankar. 

3A LJ30. 


Abatement of suit ( Survival of 
cause of kcl\on)-Oontd. 

37- CPC,0 22,rr.S (1), 3 (2), 6 (1382 Sees. 565 
866, 367) — ^An objection that a person is not the 
legal representative must be taken at the earliest 
opportunity and before h*^ is enteied on the 
record as the legal person’s name representative. 
When once the nam^ of a person is entered on 
the record under S. 365, 0. P. C. in the place of 
the deceased plaintiff as the latter’s represen- 
tative, the court is bound to proceed with the 
suit. Xo order for abatement can be passed 
after the legal representative’s name is entered 
on the record. Meenatchi Achi v Ansm- 
thanarayana. Aiyar. 12 M L J 380 = 

26 Mad 224. 

38 — C P C, O. 22, r. 1 (1882 Sec.361) -Abatement 
of suit — Principal and Agent— Suit by Agent on 
behalf of undisclosed principal — Death of Agent 
— Agent’s represent itives not brought on record 
— No right to Principal to continue the snit 
Where an agent, suing on behalf of an undis- 
closed principal, dies pending the suit, the suit 
should, after the death of the agent, be conti- 
nued, if it can be continued at all, by the agent’s 
representatives and not by the principal. Cause 
title does not sutfice to make the suit one on 
behalf of the principal r 22 Bom 672 Dist. ). 

Pcpiatinan Chettiar v Rangachi Reddy. 

17 M L J 116. 

39. — Advances by partners — Rights rf- 

garding the advances made by him to the part- 
nership— Account— Plaintiff’s death— Defendant 
becoming plaintiff— Practice and Procedure. — A 
firm, owned by a joint Hindu family consisting 
of father and son, plaintiff and defendant 2, 
made advances to a partnership of which def- 
endant 2 was one of the partners. Plaintiff 
brought a suit to recover the advances made 
from all the partners and the surety including 
defendant 2 The lower Court passed a decree 
j against the defendants. One of the partners 
I and the surety preferred an appeal to the High 
I Court ; and while the appeal was pending plain- 
tiff died. At this, defendant 2, who thereby be- 
came the sole owner of the firm, was substituted 
m plaintiff’s place : 

Held, ( 1) that the fact that defendant 2 was 
partly interested both as creditor and debtor 
rendered the suit unmaintainable so far as his 
share was concerned, but it couid not stand in 
the way of the Court’s adjusting the rights of 
the parties in accordance with the rule of justice, 
equity and good conscience. 




u 


.1 



44 



43 BKSAl’s CENT. CIVIL SlOEST. 1811 - 191:2 


Abatement of suit ( Survival of 
cause of kOliom-Gontd. 

(2) that as defendant 2 became the sole 
creditor and plaintiff owing to plaintiffs death 
pending the appeal, he was entitled only to snch 
relief as would have been possible and he occu- 
pied that position at the institution of the suit; 
that therefore, defendant 2 was only entitled to 
credit in the partnership account his share as 
well as the share which descended to him at 
plaintiff’s death but not entitled to any decree 
in the present suit either against the nartners 
or the surety. Rustomjce v Pur shot amdas. 

( 3 Bom L R 227. ; 

40.— 0 P 0. 0 XXtl, r. 6— Death of plaintiff- 
Case adiourned for arguments — Arguments heard 
without plaintiff’s heirs as parties — Decree pas- 
sed therein is a nullity. After evidence on both 
sides in a case was adduced, the case was ad- 
journed for hearing arguments. Between those 
two dates, the plaintiff died. The arguments in 
the case, however, were heard without making 
the heirs of the plaintiff parties to the suit, and 
the suit proceeded to judgment and decree. The 
defendant appealed against the decree but the 
appeal was subsequently withdrawn. When the 
decree was sought to be executed against him 
the defendant contended that the decree was a 
nullity and therefore incapable of execution. 
HaW, (l)thut the decree was passed without 
jurisdiction, and therefore, a nullity; (2) that the 
withdrawal of appeal by defendant did not in any 
way validate the decree. Vishvanath Dnyanoba 
Y Lallu Kabla. 11 Bom L R 1070 

4,|. — In a suit to recover possession of timber, 
the first defendant had ceased to ha^e any inter- 
est, and aft*^r the settlement of the issues he 
died. that the cause of action against the 

other ddendants survived, and that the first 
d*»fendant having no interest in th^" subject of 
suit, it was not necessxry that the suit should be 
revived against his representatives. 

Mottng Rhine v Burn. 6 W R, Civ Ref. 2 

42.-- -Lunatic Defendant— Abatement of suit 
until appointment of Manager -Act XXXV of 
l8o8. The defendant was sane when he con- 
tracted the debt sued upon, but became insane 
before the salt was instituted. Held, that his 
wife could no^jjbe summoned as his legal repre- 
^ ^s^tative do pppear and defend >antil she had 
|ie|n appointed manager of her husband’s estate 
uulier $ecdon 9 of Ant XX XV of 1 85^, apd that 


Abatement of suit s Survival of 
cause of Actioni-c^owirf. 

until the appointment of a manager, the suit 

must abat«. Ghasscc Khan v Eldred. 

F R 89 of 1869. 

43.— C. P. C. O. 22 rr. 3(1) 10, ( 1 )— Ss. 
H65, 672) -Legal representatives — “Pending suit” 
— Consent decree for sale : — In a suit a consent 
decree was made which provided that a certain 
sura of money should be paid by a defendant to 
the plain^'iff within a specified time, that the 
same should form a charge on certain property 
mentioned, and that in case of default, the pro- 
perty should be sold for the reali/.ation of the 
money. The defendant, the promisor, having 
died the plaintiff applied to have the names of 
his representative substituted in the place of the 
deceased defendants. Held : (1) that the decree 
was similar to a mortgage decree, vix , directing 
property to be sold on non-payment of the 
amount due within a specified time. (2) that such 
a decree was not a final one, (H) that plaintiff had 
to apply in the same suit for a sale order, (4) 
that therefore, the suit was pending one, and (6) 
the application for substitution can be made and 
lucessfully entertained in the same suit. Where 
an order is not final, liberty to apply to the 
Court is implied without its being expressly 
reserved in the order. Kissopy Lai Chow- 
dhupy V Raja Sewbux Bogla. 

13 C W N 787. 

44-C FC, 0. 22, r. 4; O 1 rr. 8 (2), 10, (2) (3) 
( 5 ), 11 ( 1882 S«. 368, 32 )— Application for 
substitution to deceased defendant — Substitution 
of heirs under S. 36S — Subsequent knowledge of 
probate of will— Substitution of executors in 
place of heirs— Bo’^a-iides— Limitation, Where 
an applicant obtained substitute of names of the 
heirs of a deceased defendant under Sec 368' C P 
C , through want of sufficient information that 
probate of the will of the de'^eased had been 
granted, and subsequently applied, more than 6 
months after death, to have the names of the said 
heire struck out and that of executors substituted 
i^Ileld, that the applicati'^n was one under S. 32, 
0. P. C. and that even under S. 36S, C. P. C., it 
was not barr^^d as the applicant has throughout 
had a hona-p'de desire to effect, substitution of the 
proper legal representatives and had shown suf- 
ficient cause for delay. 

Syed Hossein AH v Abdtir Rahim 
7 C W N 529 
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45«-.Act X of 185l», s. 20 (Benp Act Vlll of 
1869, s. 21).— 

A cause of action accruing against an agent 
for money received and accounts kept, falling with- 
in the class mentioned in s. 20, Act X of 1859, 
survives the death of the agent. Hills V Shokhec 
Monee Dossee, 10 W R 59. 


46—0 P 0,0.21 r. 16; 0. 22 r. 4 (1882 Rs. 232 and 
3t>8) —Application by transferee of decree to 
bring in defendant’s representative on record— 
Limitation Act, Art. 1/9, cl. 4— Step-in— aid of 
execution. 


Abatement of suit (Survival of 
cause of Action)- Oon/rf. 

suit. On 1”8 application the heirs of B were sub- 
stituted as defendants in her place and the plain- 
tiff’s application for substitution of his own name 
was reje-^ted as he had not obtained probate of 
B’s will. A decree was passed eaj)a>'te and the 
property sold in execution thereof: — Rpld^ that 
the estate of B was not properly represented in 
the suit and so far as the estate covered by the 
will was concerned it was not affected by the 
decree or the sale. ( 9 Bom 86; 9 C W N 201 S 
O. 3J2Gal 296; 32 1 A 23; 22 (*al!903 Fol: 4 Cal 
342; 30 Cal 1044 Dist ) Harieh Chandra 

Biswas Y. Praidas Das, 14 C W N 1041. 


There is nothing in S. 232 of the Code to pro- | 
hibit the transferee cf a decree, from applying 
for and obtaining an order, under s. 568 of the 
Code, to bring in the representatives of defendant 
on record. Such an application is a step-in-aid 
of execution. Mahalinga Moopanar y* 

Kuppanchariar, 17 M L J 485=3 M L T 21. 


47 — Suit by original mortgagor against mort- 
gagee and sub-mortgagee — Death of mortgagee 
pending suit — Civil Procedure Code ( 1882 ), 
S. 3b8.— 


Plaintiff sued to redeem a mortgage passed by 
his deceased father to defendant No. 1, and joined 
defendant No. 2 as being the sub-mortgage/^ of 
defendant No. 1 and in possession of the property. 
After suit, defendant No. 1 died, and no steps were 
taken by the plaintiff within time to make his 
l/=‘gal representatives parties. 'J he suit was, how- 
ever, allowed to be continued against defendant 
No. 2, and a redemption decree was passed in 
plaintiff’s favour: — Held, on second appeal, that 
defendant No. 2 being the sub-mortgagee, and 
not the assignee of defendant No. 1, on the death 
of the latter, no cause of action survived to the 
plaintiff against defendant No. 2, and the suit 
abated under s. 368 of the Civil Procedure Code. 


Padgaya v. Baji Babaji Moholkar. 

20 Bom 549* 


Notes:— Con: 20 Mad 35. Ref: 10 G L J 470. 

48 —C. P. G. 0. 22 rr. 3, 5 — Representation 
of deceased defendant — Executor not substituted 
— Decree passed against heirs if binding on the 
estate: — 


B, one of the defendants in a money suit bro- 
ught by P, died during pendency of the suit leav- 
ing a will in fa tour of the plaintiff in the present 


49— OP CO. 22 r. 4 (1882 S.368)— Legal Repre- 
sentative-Person brought on record — Wrong per- 
son — Effect of: — 

Under S. 368 of the Civil Procedure Code, a 
person whom the plaintiff alleges to be the 1/^gal 
representative of the deceased defendant and 
whose name the court enters npon the record in 
the place of such defendant sufficiently repre- 
sents the estate of the deceased for rhe purposes 
of the suit and a decree passed in such suit will 
in the absence of fraud or collusion bind the estate 
though the person entered on the record is not 
the true representative or is only one of several 
representatives. A person prosecuting or defend- 
ing a suit of a deceased party will be accountable 
to others who like himself are also the legal re- 
presentatives or to the true legal representative. 

Kadir Mohtdecu Marakkayur v. Muthu- 
krishua Aiya»», 12 M L J 368=26 Mad 230. 

[ Notes :~Fol: 28 Mad 420. Ref: 19 M L J 671. 

50— C PC, 0. 22 r. 4; S. 104; 0. 43 r. 1 (1822 Ss. 
368, 588 cl. 18.) — Penultimate clause— Order of 
abatement — Appeal — Death of one of several de- 
fendants — Election to proceed against survivors. 

'J hough the penultimate clause in 8. 368 does 
not in words require an order of abatement by 
Court, an order is necessary declaring that the 
suit has abated: and an appeal lies from such 
order under cl. 18 of S, 588. A mortgagee is en- 
titled to waive his right to proceed against a 
surety and restrict himself to his right against 
the mortgagor and consequently when the surety 
dies after being impleaded in the suit along with 
the mort«yagor, the mortgagee need not bring in 
the legal representatives of the deceased surety on 
record, but may proceed against the rest. 

Mebdi Hussain v. Sugbra Begam, 
1903 AWN 15-25 All 206. 
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Abatement of suit (Survival of 

cause of kciionyOontd, 

Notes:— Tlic new code docs not allow an < 
appeal against an ordet» of abatement. 

51—0 P C. 0. 22 r. 4 (186^2 S. 308)— Death of 
defendant—') ime for joining his representatives 
—Dismissal of suit — Whether appeal lies. 

Where in the course of an action the defend- 
ant died and the Miinsiff dismissed the suit with- 
out giving sufficient time to j^^^ defendants 
the representatives of the deceased defendant. 

//eR that the <‘Oinse taken by the Munsih 
was not an order under sec. 308 or any other 
section of tho Civil Procedure Code, and that the 
proceedings of the Munsiff amounted to a decree 
and an appeal lay to the District Judge. 18 Mad 
496 Fol: Muthu Alagappa Chetti v. Sella 

Pillai, 3 M L T 327. 

52— 0 PC Ss.B62, 308— Redemption suit-Parties. 

In a redemntion suit, defendant No. 1 the 
mortgagee, assigned all his rights under the mort- 
gage to defendant No, 2, and died. Held, that 
his repre<5entatives were not necessary parties to 
tne suit, and s 302 and not s 368 applied. 

Nagesh V. Waman 88 P J 191. 

53— C P C 0 22 r. 4 (1882 Sec. 368)— Dispute as 
to who is legal representative — Priced are in exe- 
cution applicating — Validity of sale. 

Where there are two or more claimants to the 
estate of a deceased judgment-debtor, held that 
the decree-holder may apply for execution against 
any one of them whom he honestly and reason 
ably believes to be the same legal representative 
and if his interests in respect of the proceedings 
are identical with that of his rivals and if he acts 
without fraud or collusion he reprf'sents the estate 
even though it is decided subsequently that he has 
not the proper representative. (14 Mad 451; 2n 
Mad 230; 3U Pal 1044 Kef. to; 32 Cal 296 JLxpl 
77 Mad 186 Dist 15 Mad 399 at ^00, Not iVppl) 

Ramaswami Chetiar v. Oppilamani Chetti. 

6MLT269 = S3Mad 6=19ML J 671 = 
4 Ind Casl059. 

54— 0 P C. 0 22 r.4; S 50 71882 Ss 568, 108, 234} 
— Ev paHc decree against a defendant — Applica- 
tion by representatives of the defendant to be 
brought on rbeord, maintainability of.An e-vparie 
decree was passed against a defendant in a suit. 

after the d^ath of snob 
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cause of kc\ion)-Oontd. 

defendant, by his representatives, praying to set 
aside the decree under S. 108 of the Code and to 
add them (the representatives) as the legal re- 
presentatives of the oiiginal defendant, 
where a defendant dies before a decree, S. HC8 o 
the Code provides for an application by the re 
presentatives of the deceased defendant to be 
brought on record. In this case, the defendant 
died after decree. The section applicable 
decree is 23 1 of the Code, which does not nutho- 
rise any application to be made by the represen ta 
tivesot the deceased judgment-debtor to bring 
them on the record but only authorises the plain- 
titfs to make such an application. 8. 108 of t e 
Code only authorises applications by the defen 
ant against whom an ed'— parte decree has been 
made. Therefore, the application could not be 
entertained. Sambasiva Chetti v. Veera 

Perumal Mudali, 28 Mad 361. 

55— Mother’s interest on— Partition — Civil 
Procedure Code (Act XIV of 1882) S. 361 ill (c).- 
— D. a Hindu Mother was allotted a one-third 
share of certain propel ties on partition, A suit 
was brought by her for a relief, restraining the 
defendant from encroachments on her share. The 
defendant compiomised by an agreement to pur- 
chase her share of the property. The question of 
the value of her share was to bo decided by the 
arbitrators. After the award of the arbitrators was 
filed but befoie a decree could be drawn thereon, 
D died leaving two s^ns. The sons obtained an 
e,v parte order to revive the suit in their own 
names. On the defendants application to set 
aside the cd parte order as the suit abated on the 
death of D it was, held, that on account of the 
death of D the suit did not abate, and the right 
of action on the award survived to the sons. 4 
C W N 280 Affirmed in appeal in, 

Chooney Money Dassee v. Bam Kinktii* 
Dutt, 28 Cal 155=5 C W N 242. 

55^—0 P 0. 0. 1, r. lO-Partition-dccree-Execu- 
tion — Death of plaintiff — Abatement of suit — 
Application to set aside <ibatement — Limitation 
Act (IX of 1908). Art. 171 — Court — Inherent 
^ Poweis — All parties to be before Court in parti- 
tion-suit — Addition of parties. 

i In a partition-suit, a decree was passed on the 
» 6th April 1892 on a compromise One Revchand 
who was a defendant in the suit died on 18th 
i October, 189-3, leaving him surviving a mmof 
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son named Lukhmichand who attained maiority 
on the 7th February 1907, He made an applica- 
tion on the 16th April 1910 tor bringing him on 
the record and for issuing a commission to effect 
a partition according to the rights declaied in 
the partition-decree 

Held, (1) that the auit abated, as soon as the 
0 P. G. of 190'? came into force, so far as regard- 
ed the applicant’s father who was a party, and 
the application to set aside the abatement by 
adding the applicant as the legal lepresentative, 
not having been made within sixty days, was 
barred by article 171 of the Limitation Act of 1908. 

(2) that, in a paitition suit, all the parties 
ihould be before the Court, and there was noth- 
ing in the C. P. 0. (Act V of 1908) limiting oi 
affecting the inherent power of the Court to make 
such orders as mitjht be necessary for the ends oi 
justice, and under 0. 1, r. 10, the Court might, 
at any stage of the proceedings, order that the 
name of any person, whose presence might be 
necessary in order to enable the Court effectually 
and completely to adjudicate upon and settle all 
the questions involved in the suit, be added. 

Lakhmicliatid Rewachand v. Kacliubhai 
Gulabcliand, 13 Bom LR 517. 

56— Plaintiff sued R for damages for wrong- 

ful arrest and prosecution. R died pending the 
suit. JE[4d, that the suit was not one to which 
Act XII of 1855 could be applied, the alleged 
wrong having been committed more than a year 
before R’s death, and that as the wrong did not 
benefit the estate ot R, the remedy could not be 
pursued against his representative, but the suit 
must abate. Haridas Ramdas Lakhasa 

V. Ramdas Mathuradas, P J (1889), 53 = 
I L R 13 Bom 67?. 

Notes: — Dist.* 26 Bom 697. Ref: 8 M L J 180. 

31 Cal 4u6. FoP 28 Mad 487. 

57— C\ P C. 0. 22. r 10 (1882 S. 372 )— Civil 
Procedure Cole (Act XIV of 1882) Sec. 372 — 
Parties, Substitution of -assignment of the rights 
of a plaintiff— Substitution of assignee— -Limita 
tion Act (XV of 1877), 8. 22. 

When the name of the plaintiff removed 
from the record and that of his assignee substitu- 
ted in its place, the provisions of section 22 of 
tbe Limitation Act are applicable and the suit 

C, C. 4 
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must be dismissed if it is barred at the date when 
such substitution takes place. ( 25 Gal 409 Appr: 

5 Cal 720 Disapproved and Distd. 

Abdul Rahamati v. Amir AH, 5 C L 486 = 
11 C W N 521 (F B)«84 Cal 612= 
2 M L T 312. 

58— C. P. C. 0. 22 r. 10 (S. 50) (Ss. 372, 234) 
— “Assignment, creation or devolution of any 
interest” — Transferree of interest— Pending suit — 
Execution against assignee of personal decree 
against assignor: — 

A & Co were sued by B and pending the suit 
the business of A & Co were sold to C, but A & 
Co continued to manage the business of C as O’s 
agent. A personal decree was obtained against 
A tk Co. and execution was sought to be had 
against C as A Go’s representative. Held, ihfit 
neither 8. 234 nor S. 372 applied, there having 
been no assignment, creation or devolution of 
any interest, within the meaning of the section, 
the liability not being a proper subject of an 
assignment. (80 Cal 261 Fol). 

Arbuthnot Industrials Ltd. v. Muthu 
Chettiar, 81 Mad 4H4. 

59 — G.P.C. S. 368— Suit for damages for mali- 
cious prosecution-Cause of action accruing in For- 
eign State, but suit instituted in British India — 
Discharge of plaintiff informer proceedings- Death 
of d'^fendant pending appeal — Abatement of 
appeal — Civil Procedure Code, 1882, Sections 
3e»8, 582, and Act XII of 1855, Section 1 — “Rea- 
sonable and pi'obable cause”. — 

Upon a charge of theft, brought by defendant 
in the Courts of the Kalsia Sta^e, plaintiff was 
arrested and kept in custody for about six weeks, 
but was subsequently discharged after full en- 
quiiy had been made into the truth of defend^ 
ant’s allegations. Thereafter plaintiff instituted 
a suit in the District Court, Umballa, within the 
jurisdiction of which defendant was resident, for 
Rs. 3400 as damage for malicious prosecution. 
Defendant travel sed the allegations in the plaint, 
and further pleaded that plaintiff could not sue 
in a British Court on a cause of action which had 
arisen in Kalsia State. The Court overruled this 
objection and awarded plaintiff Rs. 610 as dam- 
ages, whereupon both parties appealed to the 
Chief Court. Pending the appeal, defendant died, 
and his son was brought on the rf‘oord as his 
wpreRentfttiw, awl at liearing it wftsconteo(^. 
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edon hi8bahalC,(») plaMS’s appeal bad 

abated On defendant’s death; ( !') that plaintiff 
bad not proved that the .ilK jf!* I nnlicions prose- 
cution amounted to a toitiou& act lege lot < >hliiti 
connnhn ( t. <?., of the Kalsia Stite ) as weil 

(i of British India); (jti) that the 
former proceedings had not resulted in the ac- 
quittal^ but merely in the di'sehaege^ of the plain- 
tiS; and (a*) that, in any event, defendant bad 
not acted without' ‘reasonable and probable cause ’ 
in charging plaintiff with theft. 

Held, as to (/), that plaintiff’s appeal did not 
abate on the death of defendant as afoiceaid, as 
to (i/), that the plea not having been raised in 
the Lower Court in this form, could not be raised 
In the Chief Court on appeal ; and as to ( th ), 
that a discharge after full inquiry is better proof 
of the innocence of an accused person than an 
acquittal. 

But held^ upon the facts of the case, that 
plaintiff’s suit for damages nmst be diMuissed, 
inasmuch as defendant bad not acted without 
reasonable ,nnd probable cause in chaiging plain- 
tiff with theit.— Bhag-wan Singh v. Pandit 
Joti, 4PR1897 

60-0.P.C.0. 22 r. 10. 3 (\ ) (1S<^2 Ss.372 and 
365) — Meaning of ‘other cases’ in S.372-Mortgage 
-Order absolut*^ for sale— Oepth of di'm'ce- 
holder pending suit — Applicatiu i Coi snbstituinn 
by legal representatives of a decree-holder if un- 
der S. 372, C. P. C. Tne words odicr cises‘ in 
S. 372, C. P. C., mean cases other than those 
specifically mentione^^ in the previonv sections in 
Chapter XXL If, therefore, the preceding sec- 
tions, though they may have dealt with thee\ent 
of death, have dealt so with partienbr cases only, 
other eases will fall under S. 372. R. 3a5, C. P. C., 
refers to death only as occurring before decree. 
A mortgage suit, e’ven after a decree has been 
made and an order absoltute for sale has been 
passed, is a pending suit until the sale actually 
takes place, and an application made before 
sale by the legal representatives of the deceased 
decree-holder for substitution would fall within 
S. 372, G. P. 0, 23 All 331, 334 ref. to. 
BhtigwatiDas Rhettry v. Nilkanta Ganguli, 

9 CWNm 

Notes:— Pol. 2 0 L J 288; 13 0 W N 787. 

01— Where the Court appoints a receiver of 
iPiolyeut judgment-debtor, it 
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cannot disebarge th» insolvent until the receiver 
has made his leport. 

Ghanmslapa v. Hari, ^ ^ 

62— C.P.G. 0. 22 T. 10 ( S. 372 ) — He* 

cree in mortgage suit asRigned beforepassing order 
absolute for sale-Assignee of mortgage decree. 

An assignee of a mortgage decree order abso- 
lute can be made a party under S. 372, C. P. 0.. 
to an appeal against his assignor; but be cann<‘t 
raise any defence of the plea of limitation to the 
appeal which could not be raised by the assignois. 

Clmnni Lai v. Abdul Ali Khan, 

23 All 331. 

03_O. P. C. 0. 22 r. 10 Q‘^^2 R 372) — G. 

P. 0. —Pendency of mortgage suit -Objections 
undei s. 372 not ‘appealable. 

No appeal lies against an order allowing 
objections under Section 372 0. P. C. A mort- 
gage ih to be considered pending within the 
meaning of S. 372. C. P. 0 , until the conditional 
decree is made absolute. v» 0 W N 171 and 23 
All 331 Bef. to. Fana v. Tetka, 2 N L R 178. 

S^.-O.P.C.O 22 r 10(1882 S.372)-“As8ignment 
creation Ac., of inteiest”- ‘‘ Interest’M’he assign- 
ment by a juagment-debtnr company of its lia- 
bilities to another company, the transaction is no 
assignment, creation or devolution of interest 
within the meaning of S 372. The interest refei- 
red in the section is interest in the property 
which is the subject matter of the suit, 

Harsih Chandra Tewary v Chandpore Com- 
pany Limitad 30 Cal 961. 

Notes:— Bol; 31 Mad 464 = 4 M L T 190. 

’ 65.— Keversioners — Contingent reversionary 

heir. Where a cause of action accrues to a eontin- 
' gent reversionary heir and is barred as against 
him, it is barred as against all the sucee 8 aiv’'e re- 
versionary heirs. Jamnabai v Bharsey 

; ‘ 4 Bom L R 893. 

. Notes:— Dist: 13 M b J 360. 

I 

00 — Judicata. — The abatement of suit 

under R 371 of the Civil Procedure Code has no 
other effect than that of pre-^enting the plaintiff 
' or thoae claiming under him fmm suing again on 
the same cause of aotion. The section does not 
< 5 sy that the title of the plaintiff or those claim- 
ing under h|m is extinguished by such abatement 
, and that In any suit, biqpgbt not by but against 
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him, the plaintiff cannot hib po'^sebsion 

ox rights by relying upon lus true title. The abate- 
ment of a suit under S 371 has not the same eff- 
ect as 7'es judicata under S 13 of the (Tvil Proced- 
ure Code. Jayasing v Gopal 

6 Bom L E 638 

67. — 0 POO 22--Substitation application for 
— Privy Council Appeal — IJeatli ot parties after 
final admission and before t.ran^missioa of record 
After the final order for admission of an appeal 
to His Majesty in Council has been made by tin 
High Court, and before the transcript of the re- 
cord has been transmitted to England, the High 
Court has power to entertain an application for 
substitution of the l^gal repieseutatives of parties 
who have died meanwhile. Order 22 of the Civil 
Procedure Code, 1908, has no application to thib 
matter. No question of limit^ition can conseipi- 
ently arise. Any order for subc»ti^ution made b} 
the High Court, however is subject to the lule^ 
of the Judicial Committ-ea and such dire dions a^ 
may be given by their Lordshiub at thu hearing 
of the appeal. 

The history of the practice m this matter re- 
viewed. Jadunandan Koei? v Ramjiban Lai 

10 C L J 331 

68. —G P U 0 22 r 10 (S 372)~-S .372 not ap- 
plicahl-' to execution proceedings. M iumotba 
Natli Mitter v Rakhal Chandra Tewari 

11 C W K 752. 

69 -n P u 0 22 r 10 (1882 S. 372)-' Devolution 
of intere-bC — Interpretation. 'I'lie phrase * devolu- 
tion of interest” m S 372 ot tlio Civil Procedure 
Code is not confined in its mesnmg to devolution 
bv d‘=*ath. The legislature iiiteiided by tUib sec 
tion to provide for all cases not falling within the 
foregoing sections as to devolution by assignment 

marriage or death. Macleod v Ktsson 

6 Bom L R 995. 

70.— (Act SriV of 1882),— S. 365~~Logal re- 
presentatives— Wrong representative brought on 
record— Civil Piocednre Code (Act V of 1908). 
Order 22, rule 3, cl. [1] — Abatement, A honn fide 
application to bring the legal representatives 
(though the wiong persons) of a deceased defen- 
dant on record is an application made to the 
Court within the meaning of section 306 of the 
old Code, Order 22 rule 3, snb-rule f 1] of the 
new Code, as nut to cause the suit lo abate. 22 
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Mad 126 Appl. 26 Mad 230; 27 Bom 162 Ref. 

Mfillaprajaclu v Veeraragava Row 
7MLT43 = 5IndCaa 514. 

71. — C P i) 0 22, r 4 (1882 S 368) Ejectment 
suit against several tre‘=’pabsers — Death of one of 
the defendants-Abatement of suit- Withdrawal of 
suit with consent of surviving defendants. In a 
«ait for ejectment against several trespassers, the 
death of one of the defendants, does not cause 
the suit to abate against the surviving df^fendants. 
The right to sur'^iveb against them so far as 
their interests arc concerned. 

Where, after the death of one of the defend 
ants, the suit was withdrawn with the consent of 
the remaining defendants and the Court granted 
leave to plaintiff to bring a fresh suit: Held, that 
the leave was not uou cst by reason of the second 
defendant’s representatives not having consented 
to the withdrawal, but was operative till set 
aside on review oi revision. 33 Gal 580; Jfc Oal 
1020, U C W N 1100. 6 C L J 716; Fol. 3l Cal 
487; SOWN 442: 31 I A 71 Dist. Perumal V 
Pichan 8 Ind Cas 268. 

72. — Abatement of suit — 0 P 0 0 22 r. 10 
(S 372) Insolvency pending suit on mortgage — 
(ffli^hal Assignee not made a party not bound — 
Devolution of interest of judgment-debtor or 
Official Assignee. 

bee 372. Civil Procedure, applies to the dcvoln- 
tiuii of interest by operation of law or in Divitum 
and an Official Assignee in whom the rights of 
the insolvent are vested t luring the pendency of 
a suit can be properly made a party under Ss 32 
and 372, Civil Procedure Code (18 Cal 13 Dist). 

Where a person is adjudicated an insolvent 
pending a suit brought against him, which is a 
purely an action '•in />e?*s*iO('<’/w’the Official Assignee 
is not a prop party. S. 372, Civil Procedure 
Code, has no relation to such a case as the sec- 
tion only relates to the case of an assignment 
pending suit of an interest in the subject matter 
of the suit. (18 Cal 43; 22 Oal 259) Appr. 

Punithavela Hudaliap v Bhashyam 
Aiyatigap 12 M L J 282=25 Mad 46. 

Notes- -Dist; 26 Mad 2d0; Ref 9 C W N 
14; Dist; 12 M D J ,368. 

78. C P 0 0 22 r 4 (1882-S .i68).Death of de- 
fendant- Power to adjourn. A Court has no power 

* 
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to adjourn a suit for trial when it is shown that 
one of the defendants died leaving legal represent- 
atives and cause of action did not survive solely to 
the surviving defendants. The Coari" oannotp roce- 
ed further with the suit until the course prescrib- 
ed in S 368, 0 P C, which is applicable to such a 
ease, is taken (or until the time fixed by w for 
taking such a course has elapsed). 

Pufftisliottaina Patiiaik v Chaitana Naiko 

12 M L J 188. 

74..~C P C 0 22, r 4 (1882 S 368)— Decree pass 
ed by mistake against a deceased defendant-De- 
cre« declared incapable of execution-Remedy open 
to plaintiff. When a decree is allowed by a plain- 
tiff to be passed expfirte against a sole defendant 
who is not alive at the time of the passing of 
such decree, but of whose death the plaintiff had 
at the time no knowledge, it is competent to the 
plaintiff, on the decree so obtained being declared 
incapable of execution to apply under S 368 0 P 
0., to have the case reopened after bringing upon 
the record the legal representatives of the deceased 
defendant. Qutub AH v Dwarka Das 

1904 A W N 44 ! 

7S.— O.P.a 0 22 r 10 (1882 S 3 ?'2). Devolution 
meaning of. ‘Devolution of interest’ referred to 
by C P C, 8 372 is not confined to devolution by 
death, but to all cases of transfer from one to 
another. Rajah Sowutidra Mohan v Rani 
Shiromoni 5 C W N 307=28 Cal 171 

Notes;— Eef; 30 Bora 250; 6 Bom L R 995 
Dist: 7 0 C 73. 

76-Abatement of suit against joint tort-feasors- 
Oom promise between plaintiff and one defendant 
—Such compromise no bar to a decree against the 
other defendants. 

The plaintiff sued vseveral defendants jointly to 
recover damages in respect of an alleged assault 
committed on him by the defendants, but entered 
into a compromise with one of the defendants. 
Eeld^ that this compromise did not preclude the 
plaintiff from recovering damages against the 
pther defendants, (7 S and L, .547, Dist.) 

Ram Kunwar v. Sheikh AH Husain, (1908) 

A WN190. 

77. Leave of Court. The original plaintiffs 

in this case were H L, J A and M A, the two lat- 
ter claiming as the assignees of a moiety of H L’s 
share. Subsequently L A and U A were subsitut- 
ed for J A and M A on the ground that the latter 
had transferred their intere^st in the peoperty 
sued for the former. Eeld^ that in order to main- 
tain the suit J A and M A should have proved 
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the purchase and the payment of consuicra- 
tion. THat no proceedings having been taken 
under s 372 of tb- Code of Civil Proceduie, in re- 
spect of the substitution of I* A and M A, there 
was no assignment within the meaning of the 
statute which could enable them to go on with the 
action. Ramji Mai v Hazari Lai. 5 W N 242. 

78— C. P, 0. 0. 2‘J K 1 (S. 361)— Act Xll of 
1855 (The Legal Representatives suits) S. 1 el 2- 
Suit for damages for malicious prosecution aga- 
inst prosecutor himself — Death of prosecufcoi 
pending suit — Right of plaintiff to bring m his 
legal repre'^entatives. 

'J his Suit for damages for malicious prosecu- 
tion was instituted against the prosecutor, when 
he was alive, and, on bis death, before the final 
hearing, plaintiff sought to bring his legal repre- 
sentative on the record. Held, that the suit abat- 
ed on the death of the defendant and that plain- 
tiff was not entitled to proceed against the legal 
representatives of the deceased defendant under 
cl 2 of S. 1 of Act XII of 1855 since that clause 
had no application to an action commenced aga- 
inst the wrong-doer in his life-time, hut could 
govern only actions, commenced against the exe- 
cutors, administrators or other representatives ot 

a deceased wrong-doer. 13 Piom 677 Fol . 31 Cal 
404 Appro. Ramchode Doss v Rukmany 

Bai. 28 Mad 487 also 8 C W N 329 also 

26 Mad 499. 

79.-~~O.P.C.O. 22 r 10 (1882 S 372)-Appeal. An 
appeal lies against an order directing substitu- 
tion of parties under section 372 G. P. C: such 
an order amounts to an order di.sa Rowing objec- 
tions to substitution. Sourindra Mohan Tagore 

V Rani SMromoni. 5 G W N 307 = 

28 Cal 171. 

^ Notes.— Ref. 30 Bom 2.50 = 6 Bom L R 99S. 

I Dist: 70 C 78, 

80— C P 0 0 22 rr lo, 4f 1882 Ss. 372, J68)- 
‘ Limitation Act, S. 178 -Decree directing accounts 
5 pending auit — Limitation; 

Where a decree was made declaring that a 
I party was entitled to a share in a certain property 
. and directed the taking of accounts of that pro- 
5 perty, and the said party applied to have the dea- 

• til of certain defendant who had died after thede- 
3 cree to be recorded and the name of hts heirs sub- 

• sHtuted before the final decree:— — That S. 

' 373 CPC applied and that the right of the peti- 

^ tioner to apply for such substitution accrued from 

day to day and was not barred under Bee. 178 of 
1 the Limitation Act. The niiio in such cases is not 
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whether tht decree directs a partition or a taking 
of accounts, but whether there is a pending suit. 

5 Cal 731:8 Oal 420; 3 C W N 757 followed. 

Stif»eiidro Keshub Roy v Khetter Kristo 
Hitter. 7 C V/ N 517 = 30 Cal 609. 

81A-G P 0 0 22 r 4 (1882 S. 33S)-Suit, institut- 
ion of, in a Civil ourt-L>eatb of defendant before 
presentation of plaint-Court’s power to substitute 
his representatives — Jurisdiction. 

IJpJd^ that when a plaint is presented by plain- 
tiff for the purpose of instituting a suit against a 
defendant in accordance with the provision of the 
Civil Procedure Code, 18c2, and it afterwards 
turns out that tho defendant had died before the 
prebentation of the plaint, the Court has no juris- 
diction to substitute the representatives of the 
deceased as defendants and allow the suit to pro- 
ceed as against them. (16 Mad 319. Ref: and 12 
W R 45 approved A followed.) 

Not only is there nothing in the Civil Proce- 
dure Code to authorize the institution of a suit 
asrainsta dead man as distinct from a suit against 
his legal representative but the death of the defe- 
ndant puts an end to the suit within a prescribed 
period unless steps are taken within that period 
tor bringing in the legal representatives. 

Veerappan Chetty v Tindal Ponnan. 
3MLT 12=17 ML J 551= 
31 Mad 86. 

82- C P C 0 22 r 4 (1882 S 368), —Application. 

Beld, that the pivovisions of sec. 368 can only 

be applied, where the applicant is the legal repre- 
senative. and not when he is merely a person all- 
eging himself to be such lepicsentative. (6 Mad 
306, Cons). Vemulapati Polamrazu v Uggu- 
madi Subbarama Reddy. 4 M L T 227= 
19 M L J 33 = 2 Tnd Cas479. 

83 — C P C 022f10 (S 372) —Receiver — 
Suit in ejectment by receiver— -Discharge of rece- 
iver pending suit— Devolution of interest — See: — 

30 Bom 250. 

84 ~Oo le of Civil Procedure (Act XIV of 
1882) Sees 13 and 1-3 — First suit for revocation of 
agency -Second suit for dismissal for mis-conduefc 
-no bar -Meaning of ‘Irrevocable Agency’-Abate- 
ment. 

The plaintiff brought a suit to revoke the aut- 
hority given to the first defendant as agent for a 
tims of 1 8 years under a power of Attorney, 
which was dismissed on the ground that the age- 
ncy wis Irrevocable, The present suit wis insti- 
tute I by the plaintiff for the dismissal of the 
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first defendant on the ground of mis-conduct. The 
defendant pleaded that the suit was barred by 
res Judicata, 

Ifeld, that it was not barred. In every contr- 
act of service there is an implied condition 
that if the service be not faithfully rendered the 
employer is entitled lo put an end to the 
contract. Mayil Kolta v KumduF Eultala. 

7 M L J 87=33 Mad 162 = 5 Ind Cas 7^8. 

85— C P 0 A^t XIV of 1882, S 503— Receiver 

Appointment of new Recei ver in place of Rece- 
iver 

Civil proceedings instituted by original recei- 
ver and pending at date of appoiTitment of new 

Re^'eiver. Necessity for making new Receiver 
party. 

Where a Receiver appointed under section 
503 of the Code of Civil Procedure, institutes Civil 
proceedings and is then replaced by another Kecei- 
ver it is necessary that the new Receiver should 
be made a party to those proceedmes. Observati- 
ons on the mode and circumstances in which a 
new Receiver will be ma^e a party. S. 37^ of C F 

0 is only and enabling section. 

Akula Parades! v DbelH Jugannadha Row. 

28 Mad 157. 

86 C P 0 , 1882, ss. 366, J67 — Application 
by alleged adopted sons of deceased plaintiff to be 
brought on record— Appeal from order rejecting 
application and order declaring suit abated. 

On the death of the plaintiff in a partition suit, 
an application was made on behalf of a boy alle- 
ged to be the adopted son of the deceased to be 
brought on the record in bis place. The Court of 
ftrst instance dismissed the application and decla- 
red the suit abated. Appeals were preferred ag- 
ainst both the orders. Held, that the adopted son 
was the legal representative of the person to 
whom he was adopted and under s. 366 it was not 
competent to the Court to order that the suit 
should abate. Appeals lay against both theoideis. 

Subbayya v Saminadayyar. 
18 Mad 496 = 5ML J 63 

Notes.— [F., /O 0 G 121; 3 M L T327, :iu All 
3i#8 = 5 A L J 363=A W N 1908, 1S9; R , 
27 Badi 162, 6 Bom L R 10±1, 2 N L R. 
7, 9 0 0 351-, 12IP R 1907, J8'7=:51 P W 
R 1907; D., 26 Mad 224 = 22 M L J 380 j. 

ST buit for dissolution — Necessary parties - 

1 Party, death of —Substitution of heirs, nob m i h* 
in time— Abatement of suit: 

A suil for dissflilution and winding up of a pa- 
! rtner&hip involves the determination of the plain- 
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tiflc'B share ani the taking of accounts, and the 
plaintiff’s share could no^ be determined definite- 
ly without making all the parties interested m the 
partnership parties to the ‘^uit, and th<^ accounts 
could not be properly taken in the absence of any 
of them If on thp' death of one of the defendants 
his heirs a^e not madepirties to the suit by sub- 
stitution in time, the whole suit is to be dismissed 
even where no lelief against the deceased defen- I 
dant or his heirs was asked for specifically. U Cal 
791 ref to and foil, Srinath Pal v Hari Charun 

7 CL J 2B6. 

88 —Death of defendant pending suit— Cause 
of action, when survives against his legal represen- 
tative — No assets 

Where the manager of a temple sued the ped- 
da jiyyangar of tho temple to recover compensa- 
tion for loss of income and for expenses caused to 
the temple by his alleged refusal to give up the 
keys of the <emple and have worship duly perfor- 
med therein and, on the defendant dy'ng pending 
the suit, his successor in ofiice was brought in as 
liis legal representative, held that, whether the 
misconduct on the part of the deceased defendant 
was regarded as a tort or as a breach of contract 
of personal service, in neither case the cause of ac- 
tion survived against his legal representative, for 
the reason that the misconduct was one purely 
personal to the deceased and did not in any way 
benefit Ins estate. Satagopa Ramanuja v 

Mahabir Dossji 8 M L J 180. 


Mababir Dossji 8 M L J 180. 

Notes ;-li Bom 07 7 Ucf 

88 i — Abatement — buit to declaie invalidity 
of rcIiiHiuishment deed as against ones rever- 
•-ionary lights — Dcaih of jilaintiff — Cau‘'e of ac- 
tion— ether t>ui\i\es in favoui of legal repre- 
sent at ivcs. 

A. suit to declare a deed relinquishment 
invalid ns against one’s reversionary rights abates 
on the death of the plaintiff, and the cause of 
action does not snniie to bis legal representa- 
tives. 27 Mad 588, Pul.; 83 Mad 843, expl: 29 
Mad 390; 11 M L J 7o ck 38 I A Ref. 

Kommeneni Chinna Vecrayya v. Kom- 
meueni Lakshminarasamma, 11 MLT184. 

88^ — Pre-emption — Wajib-ul-arz — interpre- 
tation of document — Custom or con ti act — Abate- 
ment of suit— • Share of each vendee specified in 
sale-dcc’d — Death of one such vendee. 

In a suit for a pre-emption bas-ed upon the 
ma/jlh-id'ay'z^ the plaintiff relied upon an entry 
in the wa/)ih-uL'(n*2 of 1870, which ga^e a right 
of pre-eiPption to (1) a real biothei, ( » ) a near 


Abatemeot (suit) 

4 SURVIVAL OFCAUSE OF ACTION- Cc/?c/(/. 
brother and (.1) other co-sharers in the village. 
The defendants, on the other hand, produced 
the wtqih-Hl‘a)z of 1860. in which the right was 
given in these terms. ‘‘ If co-sharer wishes 
to transfer his proprietary rights by sale or 
mortgage, first let bim transfer it to a real bro- 
ther or a near biotbei or to other {K)-sharers, and 
in case these refuse or decline to pay the pioper 
price, the owner may transfer whomsoever 
he pleases”. UrUh that this being the whole of 
the evidence in the case, the existence < f the 
custom w’as not disproved and that the later 
explained the ambiguity in the 

earlier one. 

Held, also that, wdiere the sale was mado to 

threesetsof vendees, the share of each of whom 

was specified, .and one of them died «nd his 
heirs were not brought on the lecoid till after 

six months, the suit did not abate in respect of 

tie shares of the other two sets. Eiikam Singb 
V. Thskur Das. 8 A L J 1135. 

2 ABATEMENT OF APPEAL. 

(5) Death of Appellant. 

g 9 _( 5 ) Death of appelant. —Death of appell- 
ant.— The death of an appellant was belt to be 
no reason for the abatement or postponement of a 
case which was being con<l acted b} an agent of 
the deceased dclendant. and was not in any 
wav preiudiced. Jugomohun Singh v Dabec 
Pershad. ^ ^ 1364 Act X 47. 

8MA-b. 99 0 XXI !, IT 3, 1— Sole appellant 
dying pending Mppeal — No application to 

bring repiesentatives on recoid - Vakalatnama filed 
■ on behali of the lepresentatives-Abatement-lric- 

“ gulaiity not affecting merits. 

• ' An appellant died aftor filing his appeal and 

no application was made to tiring his representa* 

^ tives on the lecord, but a f ahaJainama was filed 
^ by a PDader on behalf of the representatives and 
^ the appeal was heard and the suit decreed In the 
name of deceased appellant: 

^ WeJ(L that this was not a mere ir»’egularity 
which could be cured by S. 99 of Code of i908 and 
" that the appeal had abated. Badal Khan v 
'* MuTtaza ® CaR^977. 

90— Dea+h of j)ndo^ ma defendant. 

Thedeathof a /irc./om/r defendant, who had 
appealed along with the other defendants who 
could have maintained their appeal independent- 
^ ly of the said /;rc./crw^/ defendant, does not serve 
Y to abate the appeal of other defendants. 

Ashiq Husain v Asghafi Begatb- 4 A L 809 
. * ;=»30 A119St=.A908WN21. 
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91 - Code of Civil Procedure ( Act XIV of 
1«82), Section 6^?8 cl. 18 — Order reiecting an appli- 
cation fo^ snli«titutioTi — Appenl. 

Reid, that an ordei rejecting an application 
made by persons claiming: to be the legal repre- 
sentatives of a deceased appellant is an order 
within the meaning of section 588, clause 18 of 
the Code of Civil Procedure.and it is not neces^jary 
that the dispute referred to in section 387 of the 
Civil Procedure Code, must be one between rival 
claimants as legal representatives. 

Hanwatit Singh v Ramgopal Singh. 

S A L J 363 = 30 All 348=1908 A W N 139 

92- - Suit, for malicious prosecution- Second 
appeal by defendant in a suit for malicious 
prosecution — Death of defendant-appellant — No 
abatement — 

Where pending an appeal against a decree 
passed against a defendant in a suit for damages 
for malicious prosecution, the appellant dies, the 
appeal does not abate and can be prosecuted by 
his legal representative — 26 Bom 597, opinion of 
the majority followed. — Paramen Chetty v 
Sundararaja Naiek. 26 Mad 499. 

93- C P 0 0 22 r 1 (1882 S 36i)— Abatement 
of appeal — Right of next reversioner to prosecute 
appeal;— An appeal by a plaintiff reversioner 
against a decree passed against him dismissing his 
suit abates on that reversioner-appellant’s death, 
and his son, though the next leversioner, cannot 
prosecute the appeal. Sakhyahari Ingle Rao 
Sahib V Bhavani Boyt Sahib 27 Mad 588. 

Notes— Disip- 29 Had 390 FB = 16 M L J 
807 =:1 M L T 188. 

94 -An appellant having died an I tui npph- 
cftHon having been made before the lapse of two 
months to enter appearance on behalf of the. 
representatives, the appeal was held to have 
abated Khettronath Dcy v Goss sin Dass 
Dey. 11 W R 543. 

Bhagian v Palmer 20 W R 267. 

95~0n the 15th April, 18^^6, at the adjourned 
hearing of this appeal, the counsel for the appe- 
llant stated that he had been informed that his 
client was dea 1, and had been dead since th® 
beginning of 1885. Meld,, that under these circum- 
stances the first paragraph of s 866 Code, of Civil 
Prwedure applies, and a«t no application has been 
made by any one claiming to be the appellant’s 
legal representative, to be brought upon the 
record under a 3G5, the appeal abites. Gregor 
Grant V The Oudh and Rohilkhand Railway 
4^ Company. 6 W N 90. 

9g_-Civil Procedure Code ss. 102 (1882, ss 865 
866) and 818 (1882, n 661) and Act XXITT of 18GI, 


s 37 (Act X of 182, s 682)— Issue based on object- 
ions by respondent — Where the special appellant 
died after the HighComt had referred for trial 
the Couit below an issue based upon objection s 
taken by the respondent under s 348 of Act VIII 
of 1859 — M.eld that the appeal must abate in 
accordance with s 102 of Act VIII of 1859 and 
s 37 of Act XXIil of 1861 ; and that the respon- 
dent does not require that it should proceed, 
in order that he might have an opportunity of 
taking objection to the decree of the Court below. 
If the respondent desires to secure the right of 
asking for decision on his objection, he must file 
a s'^parate appeal. Jaita Bin Kalu v Balti 
Bin Raghn 3 B H C 81. 

Notes— Ref: 10 B H 0 R 81)7; 28 Bom 692. 

(fi) DEATH OF APPELLANT DURING 
PENDENCY OF APPEAL. 

97— S.366 C ? C— AppIi('ation for substitution 
— By one only of several representatives. 

When a sole appellant died daring the pen- 
dency of his appeal leaving thre<» legal represe- 
ntatives, and only one of such legal represen- 
tatives was brought upon the record in the place 
of the deceased appellant within the prescribed 
period of limitation. that the appeal must 
abate. Either all the legal representatives of the 
deceased appellant should have been bro ight up- 
on the record as appellants, or, if any had refused 
to be joined as appellants, they should have b«en 
brought on as respondents. Ghamandt Lai 
V Amif Begam. 16 All 211, 14 W N ?2. 

Notes;— Con: 28 Mad 125, 25 All 27. Ref: 22 
All 222; 26 Mad 230; 28.5, Dist: 12 M L J 368; 25 
All 27. Fol. 30 All il7= cl908}W N 41 = 5 A L J 62. 

98 — Sections 365 — 556 558 — Legal represen- 
tative of a deceased appellant — 

When the legal representative of a deceased 
Plaintiff or Appellant applies under section 3(55 
Civil Procedure Code within the period allowed 
by Law, the Court shall place him in exactly the 
same position (supposing of course that the right 
to sue or appeal survives) as the Plaintiff or 
Appellant held at the time of his Oeath, in respect 
of the suit under litigation. 

Bhopat Singh y Gayaram. 4 C P L R 183. 

99— Death of sole appellant -Nullity of decre*^ 
—Remedy — 

F., the sole appellant bebire thf* Divisional 
Court, died while the appeal was still pending, 
i but after the death of F, the sons of F applied 
I to have their names placed on the record in the 
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mom of their (lecea<ied father This application 
wa-. lei oted by the Divisional Court for default 
When the appeal was heard on the merits no 
obiection was raised by either party and the 
appeal was decieti in the deceased appellant s 
favour 

Seld oa the revision side, no appeal being 
competent that the proper ordei to pass was one 
setting aside the decree of the Divisional Judge 
as a nullity leaving either party to make any 
Tpohcation which he might be advised to make 
to that Comt with a view to re op»nmg the case 
ChaunniLal y Farida 78 PR 1891 
100 -c POO 2 362)-Parties 

-Death of sole appellant-All representatives not 
brouc-ht upon the record -Abatement of app-al 

The'sile appellant a \tuha nma Un, died pending 
the appeal leaving him surviving a widow t« o sons 
and two daughters The two sons applied to have 
themselves biought on the lecord as appellants but 
a.il not ask that then mother an I sisters should 
bSe part’ to the appeal An application to 

that effect made by the respondents was not 

nnoti by Lowpi Appellate Couit. Held 

Sslfit was the duty of the sons to have brought 
upon the record, eithei as appellants oi respon 
other representatives of their father 
vai:! they ha 1 not done so the appeal abated 

^ ' H'^idap Husain v Abdul Ahad 

O M L T 207=5 A L J 62 = 30 All 117 
3 m b I =1908 W N 41 

^ 01 — Civil Procedar Code (Act XIV of 18s2) 
Sections i66, 372-l>eath of appellant during pen 
dency o! appeal -Sait against sovereign as Ruler 
s,tT,te— Public ranotionary-ltvidence let (I of 
1872) Section -jT (8)-Daring the pendency in 
the Chief Court of an appeal fiom a decree given 
acramst the Maharaia of Kashmir dating the 
Ufefcmeof thelateMaharaji the Maharaia died 
andasnoappUcahonvvas made within 60 days 
to pata repiesentative of the deceased appellant 

upon the record it was contend d for the lespo 

ndent that the appeal abated under Section 366 

Oivd Procedure Code It appeared that the sn t 
was not to enforce any liability contracted by the 
dafen lant personally but that the deciee must 
be tak^n to have b-^en passed against the Maharaja 
Ruler of Kashmu, and that he must be legard- 
pI as having appe>=tl^d against it in that capacity 
TteU^ that as the Court was bound, under 
Spcfion 57 oUusei?ofthe Evidence Act, to take 
notice nf the facts that the State of 
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its Sovereign recogni/ed as suth by the Biitish 
Crown, and as the decree was agiinst the \1 thi 
raja m hiscapac'ity as Rilet of the State, and wis 
appealed from bv h m m thrt cipanty the 
appellant must be legai led as i public liuut 
lonaiy who was sied undci, ml ippeak I o) 
bis oftioial debignation md the rpp‘ il did ii it 
therefoie abate undei Section ibi> of the Code 
as the tiue appellant w xs not deal tin decree 
not b^mg agams^ the Mm'^ixjx m his puvate 
capacity, and the State ^ h ch 1it i pi ent 1 for 
the purposes of the suit still evistmg 

Maharaja of Kashmir v Mohanlal 
( 51 PR of 1886 Civil ) 
102— One of th*^ appellants dying peittiing 
the appeal — Repic-ht-iitative of the d ceised n 
br^ugnt on recoi i~\Il p^is) is interested u it 
befoie Court— Abat*»ment oi appeal 

One of the appellants against a i unt decret 
died during the peuden'^y of the appeal m the 
Hisfh 0)urt His lepic entative*. were not biought 
on the reeoid // 'd tha*" ^he appeal m is abati 
as the Court had not b^f^re it all thos"* peisons 
whose mteiest might b aifctel bv th<^ deciee 
(23 All 233 Fol ) Ram Lai v Debt Singli 

4 Ind ras385 

See also cases tinder 
CPC (1908) 0 22 
l03-\ppeal-ri\il Pi>edau Ode 1883 
S6(i —Application by legxl lepieseiitatut t) car 
ry on appeal — ihe mp Hints fithei having 
died during the pen lane} of an appeal lodgi I 
by him a notic*^ wxs snivel up>i the appel 
ants two aiult biotheis biittucy having fad- 
ed to appl) within sixt'^ dxys tSu appdUnt 
wh") was a minor applied sev i il months 
afterwards to be put on the riejil ui his de 
ceased father s pi ICC xs his Icgxl lepres ntatns 
which was done 1 li^ ass d«nt Judge whoheAi 
e^ the appeal vvas of ipiiiion that in conse 
quence of the omssnn on ihe pait of the bro- 
theis of the appellant to apph the appi xl 
abated and he pass( 1 n nidei act oi iingly 
Eeld that the application having b en made by 
the minor son w thin the time limited by law 
the ordei of abatement made by the liidgewas 
wiong Althxugh the complete legal represen 
tation vested in the minor son and his two 
brothers, s 866 or the Civil Procf^dure Code only 
required an application to be made by a person 
claiming to be the legal lepresenUtiye, in ord^r 
to prevent an order of abatement being made 
of % hxQihm Vfw wUlitig lo tave 
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n«me placeil on the record, the respondent 
was entitled to have them made defendants, so 
that they might be bound by the decree. The 
minor son could then proceed alone with the 
appeal. Bhikaji Ramchandra v. Ptirsliotam 

10 Bom., 220. 

Notes:— Diss: 17 Airi72. Con: 23 Mad 125; 
12MLJ 368. Eef 18 Mad 49fi; 16 Bom 23; 27 
Bom 16i. 

104-C. P. C.O. 22 r.l (1882 S 361)-Rightto sue- 
Appeal— I’leath of appellant— Auction fur libel 
—Legal representative* The words 'right to 
in S. 361 of the Civil Procedure Cnde must be 
interpreted in their ordinary meaning, namely, 
the right to obtain relief by means of 
legal procedure. It does not follow that the right 
to appeal against a decree partakes of the na- 
ture of the original decree. Plaintiff sued to re- 
cover damages on account of a libel, and obtained 
a decree for damages against defendant. Defend- 
ant paid the amount of the decree and filed an 
appeal in the High Court after which he died; 
his son was then brought on the record as his 
heir and legal representative. To this ii was 
objected that at defendant’s death the appeal 
abated and his son had no right to continue the 
sarnc.-ofTcZr/, by Pulton and Crowe. J. J.. (Candy, 
J., dissentient) that the appeal did not abate. 
Where the claim has been perfected by jndg. 
mont, the nature of the relief claimed on^ppcal 
stands on a different footing and there can be 
no abatement. Gopai v Ramchanclm 

4 BomL R 325 = 26 Bom 597. 

10^— Abatement of suit— Sections .'6.5, 
H ’.6— Death of sole appellant— Abatement 
of appeal— L«ga] representative- -Right to sue. 

JTeld^ that the words “legal reprasentatiw-*'* 
in Sactioii :"565 of the Civil Procedure Code must 
be read in connection with the “r^ght to sue” 
which is involved in the case before the Court 
and that unless the person applying fo be con- 
sidered the ‘‘legal representative’’ can show that 
he is the person to whom the ‘‘rig’uL to sue” 
involved in the case desc'^'nds or survives by law, 
he is not that right the “legal represe'itn- 
tive’ within the meaning of Section 36>, Oiiil 
Procedure Code. Harnam Singh v Bacliataf 

23 P R 1889. 

106— Abatement of suit— B. 365-Civil Proce- 
dure Code, Sections 365, .*^66, 367 and 582— Suit 
by widow with life-interest to recover from 
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collarerals property of her deceased husband-— 
Legal reprebciitative of .such widow for the pur- 
pose of continuing the suit or appeal on widow’s 
bch-Mf — D it l?rahmins of Iviujrnr, tahs'l Shakar- 
garb, Oio’daspur District. 


The plaintiff, who was the widow of one H. R., 
sued to rc'^ove" from the defendants, collaterals, 
of H. lb, a poition of her husband’s estate, of 
which it was alleged they had tak^^n wrongful 
possession. Dining the pendency of her appeal in 
the Chiei: Coiirbthe pbiintitf died, and applications 
by the widows of other collaterals of H. B. who 
claimed lo be brought upon the record and to 
continue the ap[> ^al us representatives of the 
deceased iipP'^jlanhwece r-'si'-ted by the defendants 
on the ground that, the d.^ceased bad only a 
iifo uiterest in rhe pi'opei ty and practically left no 
heir— the succ 0 S'^ii>n g<*ino to heirs of her 
deceased hutii and— the ligl t lo appeal did not 
survive, and that Die appeal ought therefore to 
abate. 

The deceased H. R , was a itat Brahmin of 
Kanjrur, tah'^d Bbakargnrb, (bu'daspur District. 

Ilehh that the tight to appeal survived to the 
heirs, whoever they miglit be of the late 11. R. 

IZeld, also, th it as all the parties interest- 
ed in the result of the present anplication were 
parties toaneo’ijmt h.ought in order to de- 
termine 1he(rtcstion oftherlglit to succeed to 
the properly cf [. R the proper order to pass 
at the present ■>‘ngj wi-s to direct under Sec- 
tion 3^7, C.\il prueedure Code that the appeal 
should bj ritay“d until the fact as t") who wa« 
the legal lepiPN nhiUve of Mussammat L had 
been tried nun deitrmioed in such suit. Mus- 
Simmal Lachmi v Amin Chanci 

97 P R 1898. 


J07-C. (f. C. Bs. 3a5 and 366: -Death of appellant 
— T’vo out of ionr rep resen tat I ves substituted for 
appdlent — 'I’lie >thf*r iwo m?^de respondents after 
time — Ab.iteiuf nt — rdmitation Act, Ait, 175-A 
All Jhe h .ml rupresentati of a deceased 
appellant should, if p'vdlde. join in the applica- 
tion to Lie (‘omt to be m-ida parties in place 
of thedeceasi-d. But, if, b\ leaaon of the igoo- 
rance of the fc'rhbm.oc of otlier reprosentatKes 
or of the unwiilingnes^ of some of them to join 
in the applic''tion or of the /Me belief on 
the part of some, of exclusive title, or for any 
other like on use they arc not able lo join, those. 
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who afijree may apply, within tho period limited 
by Art 175 A of the Limitatio'^ Aot, to be mode 
parties so as to save the procepdiiis^s from abate- 
ment under S. C P C 10 B 220 and 16 All 
2 ll considered. Mtisa’areddi v Ramayya 
23 Mad 125 = 9 M L J 313 

Notcs-Ref 26 Mad 235; S C W X 843. 

Dist 26 Mad 230; 12 M L J 36«^. 

108 — G. P, 0. s. :i68 — Cross appeals — 
Substitution of names. ] Wheie in a suit 
decreed in part in the first Court and pending 
cross appeals, the plaintiff died, and a paity 
was substituted as his legal lepiesentativc in 
the plaintiff’s appeal, but no application was 
made by the defend rnts for substitution in their 
appeal, and both appeals were subsequently deci- 
ded in the plaintiff’s favoi, Reid that the title of 
the person added as legal representative in the 
plaintiff’s appeal to execute both decrees as sueh 
legal representative was res jttdtrfda and was not 
affected by the defendant’s omission to bring such 
person on the rocord in their appeal undei s 368 
of the Code of Civil procedure. Saonli Bibi 
V. Kaput? Chand. 8 W N 83. 

109-O.P C\ 0 22 rr 1,5,3 0 41 r 4 S lo7 f5),0 52 r 
11 1882 Ss 361 302, 363, 644, 582 — Appeal -Parties- 
Death of one of several appellants — Mirvival of 
right of appeal — Abatement of r; ocal. 

Where several plaintiffs or dtltndanls joiritly 
appeal against a dp'^Tpe to which .544 (f tip 
Code of Civil Procfdure applies, the death of one 
of such appellants, if no legal repicbontative of 
thejdeopased appellant is brought upon fhe recoid 
within limitation, can only havethe effect of caus- 
ing the appeal to abate so far as the deceased ap- 
pellant was concerned: it cannot have the effect 
of causing the appeal as atvhole to abate 22 . Bom 
718 ref. to: 16 All 211 dist: 22 All 222 overruled. 

Ram Sewak v Lambar Pancle 
1902 A WN171=25 All 27. 

Notcs-Ref 5 0 L J 393. 

110-Guardian and Wards Act VIII of 1850 ss 
7 (3). 8 (a) H— Mother and grand-mother contest- 
ing guardianship of a minor, grand-mother leav- 
ing her claim on a will— Death of grand-mother 
pending the proceedings— Brother of grand-mo- 
ther applying to continue the proceedings Pro- 

ceedings abated on her death. 

The guardianship of a was contested by 
tbe md by the ^a^dmofeher of the minor 
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basing her claim upon a will. The Court of first 
instance decided in favour of the mother. The, 
grandmother preferred an appeal, and while this 
iippeal was pending she died. Her brother ap- 
plied to ha''^e his name entered on the record as 
her re} resent ative and to he allowed to continue 
this appeal. 

Held, that the brother had no right to continue 
the appeal, as the objection raised by the grand- 
mother to the appointment of the mother to 
the guardianship was purely a personal f>ne 
it was based upon her own appointment by the 
will cf the minor’s father and it ceased on her 
death. Gangabai V Kashibai 1 BomLR363 

= 23 Bom 719 

111 — Gift of land — Suit for Cancellation- 
Death of one of the appellants— Effect — Want of 
landloid’fe consent to gilt— S. 34 Punjab Tenancy 
Act. 

After the liling of an appeal against the decree 
of the Lower Court setting aside the gift by one 
defendant in favour of anothei. one of the appell- 
ants, the donor— defendant died. Held, that the 
appeal did not abate even though no legal repre- 
sentatives of the deceased were brought on record 
as the donee could alone have instituted the ap- 
peal independently of the donor. Held also, that 
wheie the landlord is no party to the suit and does 
not choose to contest tho tenant’s action s. 34, 
Punjab Tenancy Act will not empower strangeis 
to question the tenant’s alienation on the ground 
of want of landioid’s consent. Karim Din ? 

109 P R 18SI 

112-C PCD. XX], rrdO, 21, 8.48 (=s,230,Oiv. 
Pro. Code, ]88^)— Abatement of appeal — Calcula- 
tion of time. 

An appellant died while his appeal was pen- 
ding in the High Court. The High Court made an 
order to the effect that the appeal had abated 
and that the respondent was entitled to his costs. 
Reid, that the order was in effect an order confi- 
rming the decree of the lower Court, and the 
decree-holder was entitled to the benefit of twelve 
years, limitation calculated from the decree of the 
appellate Court. Muhammad Razi v. Karba- 
Lai Bibi, 7 A L J 58=32 All 136=5 Ind. 

Cas 473 . 

Notes— 23 All 124 Dist; 34 Cai 874 Fob 
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(7) DEATH OF ONE OF TWO JOINT DE- 

CKEE-HOLDERS.-C««rR 

113— -If one of the appellants dies and bis 
representatives are not brought on the recoid 
within the prescribed period, the appeal abate-^. 

1 i W.N.22 referred to. 

Kamalpat t. Baldeo 22 All. 222- 

20 W N 24. 

Notes— Dist: 2H All 22. Ovei. 25 All 27. Re»^: 

.5 0 L J 39 ). 

113 A-U F C S. 544 — Joint decree — Joint appeal- 
One of the appellants d.ying during pendency 1 1 
appeal — Representative oi deceased not brought 
<^n record — Abatement, 

Where several defendants jointly appeal again- 
st a joint decree, to which S. 544 of the Code ol 
Civil Procedure, 1882, applies, the dea^b of one of 
such appellants, if no legal representative oi the 
deceased appellant is brought on the record within 
limitation, can only have the effect of causing the 
appeal to abate so far as the deceased appellant * 
concerned. It cannot have the effect of causing 
the appeal as a whole to abxte 25 All. 27. V\ 9] 
All. 222 overruled. Ram I.al v. Debi Singh 

10 Ind Gas 27 

114-0 0 0.22 r.4 Js./07 (2); 0. 22 r. lI(I882Ss 

B68, 582)- Out Of six decree-holders, four filed a 
suit under s. 283 Code of Ci\il piocediire. and, 
having lost in the first two courts, appealed to 
the High Court. Pending this appeal the other two 
decree- holders, who were "’ade defendants in the 
suit, died, but their represents feivcs were not bi« - 
ught on the record. Held, the appeal did not abate. 
(%andpr jSiUf/h r. KJnm((dh<(f 22 Bom 718 ref. tn. 
Kamlapai v. Bdldciu 20 W. N 24 distinguished. 

Alla Baksh y. Madho Ram 23 All 22== 
20 W N 163. 

Notes. — Hef; Bon tod. 

(8) DEATH OF PRINCIPAL PENDING 

APPEAL. 

115 — Death of principal pending appeal— 
Principal and agent. - The plea of abatement on 
account of the death of the principal, pendingtbe 
suit in appeal before the Lower Appellate Court, was 
disallowed, it being shown from the circumstances 
of the else that appellant, though an agent, inten- 
ded himself to be the plaintiff. Had he acted as an 
agent, the whole authority was determined on the 
death of the principal, and thi* appeal must have 
abated until resumed by substituting the heir of 
the deceased principal as a party to the suit. 
Thornhill y. Taylor I Agra, 215. 
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APPEAL— 

116— -Abatement of appeal. — Where one of^the 

detendants in a mortgage suit died pendingappeal 
and no application was made to bring on record 
his legal representative as a paity to the appeal, 
the appeal did not necessarily abate. It abates 
only in cases in which the litigation can not pro- 
cectl withont the representative of the deceased 
party to a final and complete adjudication. 
Renga Srinivasa Chari v. Gnanaprakasa 
Mudaliar. 2 M L T 36 = 30 Mad 67. 

(9) DEATH OF RESPONDENT. 

117 — xippeals,] One of I respondents died, 

but no Hpphcation was made within 6* months to 
bring his lepiesentatives on the record. In their 
application that was eventually made the name 
of a wrong person was inserted. B.eld^ that the 
light of appeal did not survive 

agaiiibt the surviving respondents alone 
but against them and other representatives 
of the respondent who had died. Therefore the 
proper order was to nave directed this suit to 
abate. Held fuither, that when the order as to 
abatement was embodied in the judgment and 
decree, objection was properly taken thereto by 
way of second appeal against the decree. 15“ All 
79. 20 V7X709, 79 W N 736‘; 74 All 221, 22 

Bom 118. referied to. Hem Kunwar v. Amba 
Prasada. 22 All. 430, 20 W N 136. 

I Notes.— Bist; JJ Cal 580. Ref; 5 C L J 3d3. 

118— C 0 . 0. 22 r. 4 S. 107 (2); 0. 22, r. 11 
(18»2 Ss B68, 582) -Revenue Sale Law (Act XI of 
1859), — Sale of joint residuary estate, suit to set 
aside— Plaintiffs, respondents, death of one of 
several — Substitution not made within time — 
Abatement of appeal. Where a decree which had 
been obtained by several plaintiffs, proprietors of 
a joint residuary estate, set aside the sale of the 
said estate held under Act XI of 1859, and two 
of the plaintiffs, respondents died during the 
pendency of the appeal by the defendants against 
'that decree to the High Court, and their repre- 

I sentatives were not brought on the record within 
the time allowed by law. 

Held, that the decree could not he reversed m 
appeal without the representatives of the deceased 
proprietors being placed on the record, and that 
as the decree set aside the sale of the entire joint 
estate, under no circumstances should that decree 
be affirmed as to the unascertained shares of some 
joint share-holders and reversed as to the unas- 
certained shares of other joint share-holders. 
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ffeldfiufluv, that . s. Vkio^I \\a<! nor 

shown bj the apptIKnt a-» to Iiy annlioation 
was not made withm the time .*!ljv\ed by law to 
bring in the heirs of the doot 'ised reApoiiasnts 
and as the right <d the foip^al dal not survive 
against the surviving nspondcnts pJone, the 
appeal had abated umier the pro\ ision of section 
868 read with section 582 of the Oode of Civil 
Procedare, Cliian(lFe!?w^if Persud Narain 
Singh y. Bharamjit Marain, 5 C L J S9S= 

lie WN50i. 

119-0 P. G.— S. 309 “Death of respondent 
during pendenc)’ of appeal-Legal representative - 

During the pendenoy of an appeal in the Ghiel 
Court in a pre erapfcion suit brought by the pre- 
emptor as appellant against the vendor and the 
vendee as respondents I he vendor-iespondent 
(who was a childless widow) died; w'bercnpon an 
application was duly made by the appellant un- 
der Section 81)8, Civil Procedure Code, to sub- 
statute as ^he legal repiesontati^.ef of the deceased 
respondent, cert-ain persons wVo weic the rever- 
sionary heirs of the husband of the said deceased. 
It was objected at the hearing cn their behalf 
that they weie not the legal representatives of the 
deceased respondent, as there wa^ a sister and a 
sister’s son of the deceased in existence. 

iJe/d', that the term “legal representative”, as 
used in Section 368 of the Code, cleady does not 
necessarily mean “legal heirs”.* that it is not the 
intention of the section that an elaborate inquiry 
s|nd decision should be given, in case of nice 
questions arising as to ^‘xactly who, undei parti- 
cular rules of law, is the legal representative, and 
that locking in the p^'esent caee to ilie obvious 
practical interesjt which the rovei .doners had in 
the property, and the great probability ( to say 
the least) that ihey were as mrich the next heirs 
and representatives as a sl&ter or a sister’s son, 
the objection taken by the respondents must be 
disallowed.— Charafijlt Mai v. Muasammat 
Mitho, 29 P R 1888. 

120-0. P.C.O. 22, I. i (1882 rf. 368).Decea«ed 
defendant’s representatives not brought on record 
— Decree flgflinst defendant who was dead and 
others —Decree indivisible— ibatement of entire 
suit. 

Daring the pendency in the High Court of an 
appeal in a pre empfcion .suit, one of the respon- 
dents died, and his representativch were not bro- 
il the yecotd within limitation. Judgment ; 
was tb^ respondents in ignorance 
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of his death. Execution was applied for by the 
successful appellant and w.as allowed as against 
the surviving lespondents. 

Meld, that the decree beinn one for pro-enip- 
tiop, in which possession of the entire property 
might hB.-e been taken in execution, ami the re- 
piestntatives of one respondent not having been 
brought on the recoid, the cause of action did not 
sui vive as against the remaining respondents. 
3 Cal 48f (P C) relied upon; 17 All 478 dist. 
Iniaiti Uddia y. Sadarat Rai, 7 A L J 228= 

5Ind Gas 797. 

Notes* — See also 31 Cal 4-87 =1 A L J 145 
= 8 C W N 442. But see the new section 

121- C. P.C. 0. 22 r. 4 (1882 S. a6S)-Appeal. 
Joint and several liability of the respondents — 
Non-substitution i.f the representatives of a 
deceased respondent, effect of. 

On the preliminary objection, taken on behalf 
of the respondents in this appeal, that it should 
abate on account of appellant’s failure to get the 
legal representatives of a deceased respondent 
substituted on the record under S. 368 of the Code, 
it was /jeld, that since the liability of the respon- 
dents in the present case was joint and several, 
the doath of one of them without ^is legal repre- 
sentatives being substituted in Ms place could not 
exonerate the others from liabiLty and the appeal 
would abate only so far as the deceased respond- 
ent was concerned. (>2 All 130, Distd.) 

Joy Gofoind Laha y. Monmatha Nath 
Bai.ef*jee. 33 Cal 580. 

Notes:— Dist: 50 LJ 393. Rpl: 11 0 \V N 
504. 

122— 0. P. 0. 0. 22 rr. 2, 3, 4; B. 107 ($); 0. 
22, r. 11 (1882 Ss. 362, H63, 368 and 582)— Suit, 
light of— Substitution, application for, 

A, B and C, members of a joint Hindu Mi- 
takshar family, applied for registration of their 
uames under the Land Registration Act. The 
application was opposed and refused in 1883. In 
1894, they sued for declaration of title and ob- 
tained a decree. During the pendency of the 
appeal against such decree, A died, and more 
than six months after the appellant applied to 
' hove B ami 0 noied as legal representatives, who 
had taken the estate by survivorship. 

Meld, that the application for substitution 
was governed by S. 362, G. P. C., and not S. 368, 
S. 362 is not limited in its application to cases 
I ill which the right of suit survives against the 
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survivin'.: defendants, by reason of some ciroum- 
stance antecedent to the suit. Sbyamanand Das 
V. Raj Namn Das, 4CLJ568r= 

11 OWN 186. 

12S^Gml Procedure Code (Act XIV of 1882), 
Ss. 866', 371 — Abatement of appeal owing to death 
of respondent — Application to set aside order of 
abatement. — 

Section 871 of the Code of Civil Procedure, 
1882, does not allow an application by an appel- 
lant to set aside an order of abatement, where 
the appeal has abated’ by reason of the death of 
the respondent in the case; nor is there any pro- 
vision in the law for setting aside such an order, 
though, under the last clause of Section 368 of 
the Code of 1882, explanation of delay in apply- 
ing to substitute on the record the representative 
of a deceased respondent may be ofiered at the 
hearing of the appeal. Sham Singh v Sant 
Singh. 22 P R 1885, 

Ghasita Mai y. Mul Singh, 
22 P R 1885. 

124* — L'efeiidant— ■ A respondent is not in- 
cluded in the 'word ’^defendant” used in art 171 
of the Limitation Act, 1677. UditNarain 
Singh V. Hargoufi pFOsad, 12 Calc 590. 

Notes: — Fol: 10 Bom 663. Dist: 10 All 223 F 
B. Ref.- 29 Mad 529 FB =16 M L J 475 
= 1 M L T 34S“. 

125— C.P.C.O. 22, r. 4; S. 107 (2): 0 22. r. 11 
(1(S63 S. 368)— Suit for possession — Death of two 
of the respondents — Interest of one vesting in the 
surviving respondents— Another respondent not 
a necessary party — Survival of cause of action. 

One B died bequeathing by his will certain 
portions of his property to plaintiff, and defend- 
ants 4, 5, 6, respectively. Plaintiff sued on the 
will for the recovery of the possession of her share 
from defendants 7, 2 and 3, who were alleged to 
be in possession of the property in suit impro- 
perly. Defendants 4, 6, 6, refused to join plain- 
tiff, so they were made def'=‘ndants, but they did 
not appear either at the hearing in the Court of 
first instance or an appeal. 

BefendantwS 1, 2, 8, joint brothers, and related 
to B as cousins, Opposed. 
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the interval, and no steps had been taken to 
bring their legal representatives on the record. 
It was alleged that defendants-respondents Nos. 
1, 2, 3 were joint and the interest of respondent 
No. 2, merged into those of 1 ar>d 3, and that res- 
pondent No. 5 was not a necessary party. The 
appeal was still ordered to abate. 

Tleld^ that it could abate only as regaids de- 
fendants-respondents Nos. 2 and 5, and should 
proceed against the rest, on the merits. 

Bai Full V. Adesang, ^ 8 Bom L R 736 

=26 Bom 203. 

Notes:— Ref: 5 G L J 393; 6 C L J 715. 

Abatement of suit — This is als^ the view 
taken by the Allahabad High Court, bee 

23 All 22. 

126 - On the 12t.h December 1881 the Court 

passed an order declaring the appeal had abated 
as no application had been made within sixty 
days from the death of the deceased to bring his 
representative. On the 80th January 1882, the 
application was presented under S. 371 Civil Pro. 
Reld^ that the application must be disposed of 
under the law as it stood when the application 
was presented and so it was not competent to 
the petitioner to prefer it; and that S. 371 does 
not apply to a case in which a defendant or res- 
pondent died but to the case only in which tl e 
plaintiff or defendant dies. Suri Bhatta v. 
Sittarama Bhatta, 7 Mad 195. 

127 — Sufficient cause-N/w^* die poetponement. 

An appeal was filed in April 1891. In June 1891 
it was adjourned sine die pending the decision of 
a certain case by the High Court. The case being 
decided, the appeal was set down for hearing in 
1896 when the appellant informed the Court that 
the respondent had died three years ago ai d 
asked the Court to substitute bis heir in his place. 
Held that the Court was wrong in orlering the 
appeal to abate, that the appeal being adjourned 
sine die there was nothing to draw the appellant’s 
attention to it, and his ignorance of the death 
of the lespondent in the interval was sufficient 
cause within the meaning of section 3 68 of the 
Civil Procedure Code. The Collectoi* of 

Broach v. Balyantrai, 96 PJ 674> 


The suit was dismissed An appeal against 
it was admitted and adjourned die] at the 
hearing after nearly two years, it was found that 
defendants-respondents Nos. 2 andt5, had died in 


128— C P C— 0. 22, r. 4: S- 107 (2); 0. 22 r. 
11 (1882 — Ss. 36b, 582,) — Limitation Act. AU 176 
0. — Death of respondent — Legal representative 
necessary for prosecution of appeal— Application 
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for substitution of legal representative made with- 
in six months of obtaining probate of deceased 
respondent’s will, but mor^ than six months aftei 
his death —Abatf^ment of appeal- Sufficient cause. 
In a suit which was in substance one for taking 
the accounts and winding up the affairs of a 
partnership which had subsisted between the 
plaintiff and several defendants to that suit, s 
tinal decree was made binding the plaintiff and 
some of the defendants to contribute in certain 
proportion a sum of money of which a portion was 
directed to be paid to another defendant A. Pen- 
ding an appeal bolore the iiierh court prefeiied 
by some of the former, A (ic&pondent) died leav- 
ing a will. About four months after A’s death, A’s 
son obtained probate of the will. The appellants 
applied for substituting the name of A’sson for A 
within six months of his obtaining the probate, but 
more than six months after A’s death. /ZeW, that the 
appealcould not have piocceded in the absence o^ a 
representative of A, and no sufficient cause havinsf 
been shown for not applying for substitution wi- 
tlim six months ot A’s death the appeal had aba- 
ted under Ss. 36 S and 582 C P 0 and Art 175 0 of 
Sell 11 ot the Limitation Act. 14 M L J H7. 

Raj Chunder Sen v. Gangadar Seal 

t AL J 145=31 Cal 487=8 C W N 442=31 

I A 71 P C. 

Notes —Ref: 11 0 W N oDH; 5 C L J 310. 

129 — civil Procedure Code, ss. 3o5, 582 — Sub- 

btituHon of second applicant as re^jpondent — A re- 
spondent having died, a conditional order was, on 
the application of the appellant, made substitut- 
ing the name of his alleged representative on the 
record. That order was cancelled upon the appli- 
cation of another person who satisfied the Court 
that he and not the person wdiose name had been 
conditionally substituted wa« the real representa- 
tive and who asked to have his name put on the 
record — Held^ that the Court had no power to sub- 
‘^titute the name of the second applicant upon 
the record and no further applieation having been 
made hy the appellant to complete the record the 
appeal was ordered to abate. Sadhu Sarun 
Singli V. Dwarka Singh 12 C L R 45 

130 — Practice — Procedure Parlies-Death of 

respondent pending appeal —Apphcation by ap- 
p^Itot to have certain person brought on record 
as representative— similar appli- 

<i#^tobythW pniy who alleges Mmselftobe 

aourt— 
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Civil Procedure Code 1882, Sections 3f>7, 3ft8 
One of two respondents having died pending an 
appeal the appellant applied to have one Mussa- 
mmat T.D brought on the record as the deceas*^d’s 
legal representative. Thereupon one H N applied 
under Section 568 of the Civil Procedure Code 
1882, to be accepted as the legal representative of 
the deceased instead of Mussamwat T, D.The Divi- 
sional Judge, without inquiring into trie truth of 
the allegations held that he was bound to accept 
as the deceased’s legal representative, the person 
indicated in the application of the appellant H N 
having appealed to the Chief court. 

that although Section 368 of the Code 
does not make any express provision for the case 
of a dispute in such matters, it follows er 
tutp re/, that when a dispute does ari'^p, the court 
should have the power of deciding it V\y an inter- 
locntary order for the purposes of proceeding with 
the case or appeal. 1 L R IX Bom.. 151, and I f j R 
X All, 22.4, cited; 5 P R 1860, distinguished — 
Har Narain v. Tulsi Ram 66 P R 1894. 

PC JSi?— No application for substitut- 
ion of deceased’s representative — Act^XV of Z877 
(Limitation Act), sch TI, art 111 B — 

He^r^by the Full Bench (Mahmood, J. dissen- 
ting) that s J82 of the Civil Procedure Code does 
not make the provisions of chapter XXi, relating 
to the death of a defendant in a suit, applicable to 
the death of a plaintiff -respondent in an appeal 
so as to render it obligatory on the defendant-ap- 
peilantto make an application to the Court pray- 
ing that the legal representatives of the deceased 
be made parties to the appeal; and that, where 
there has been no such application, the appeal does 
not abate. Per Petheram, ( ' J — The woids ‘*so 
far as may be,” in the second clause of the first, 
paragraph of s 582, must be construed as mean- 
ing “so far as may be necessray to carry into 
effect the remedies contemplated by chapter 
XXL” Per Mahmood, J,, that the object 

of s. 582 of the Civil Procedure Code ib to ob- 
viate the necessity of repeating the provisions 
of chapter XXI, so as to make them applicable to 
appeals, and the words “appellant’ and “ lepon- 
dent” as used in the section include both plaintiffs 
and defendants in an appeal; that the whole Code 
maintains the analogy between the position 
of a respondent and that of a defendant 
for the purposes of being ipipleaded and bro- 
ught before the Coart; that chapter XXI applies 
to cases where I plaintiff-respondent has died} and 
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thnt, in such a case, and where no application has 
been made, within the period prescribed therefor, 
praying tha^ the legal representatives of the 
deceased be made parties in h’S place, the appeal 
abates. Mahmood, J — The word “defen- 

dant,” as used in art, 171 B of the Limitation 
(XV of 1877), must be ^aken to include a respon- 
ilent, whether plaintiff or defendant in the suit 
/ L M., 4 Bom 654 I L B S Cole 440 and 
1 L JR ^ Bom 56. referred to. Naraindas v 
LajjaRam. I LR 7 All 693=5 WN 169 

Notes— Fol 10 All 264 F B 12 Cal 690 F B: 
10 All 260 F B Dist; 7 All 731; 10 All 223 F B. 

131A — Art 17r> C - For substitution of names -- 
Heath of plaintiff-respondent. Held that art 171 
B of Act XV of 1177 does not apply to an 
application by a defendant appellant to have the 
representative of a deceased plantiff-respondent 
made a respondent (1 L B 4 Bom 654 ) ( J L B <9 
('<(1440) (1 /; 1? 9 Bom 56) referred to. Narain 
Das and others v Lajja Ram. 

7 All 693 = 5 WN 169. 

132, -0. P.C.S.368-Abatcment of application 
under s 368 as one under s 372. 

that an application made under s 368 
of the Code of Civil Procedure to bring upon the 
record the legal representatives of a deceased 
defendant, which was made after the expiration 
of the sixty days allowel by art. 171 B of th^ 
Limitation Act (jn i^r to its amendment by Act 
YIl of 1888 j could not be treated as an applica- 
tion ur>der s 372. (/ A B 5 G((lc. (Sd7) dissented 
from on this point. Nor could it be legarded 
as an application under s32 Athiappa v Ayanna, 
(T L R 8 Mad 300) dissented from. 

OjagarMaiand Another v Niamat Bibi. 

10 CW N21. 

133, — Civil Procedure Code (Act XIV of 1882) 
S 368 — Death of respondent— Ommissi on to apply 
within 60 days to place representative of deceas- 
ed on record— “Sufficient cause” for not applying 
within such period. 

Where, pending an appeal, one of the respon- 
dents died and it appeared that the right to sue 
did not survive against the other respondents alone 
and no application was presented within the 
period allowed by law to substitute the legal repre- 
sentative of the deceased on record in his s^ead, 
held^ that the excuse that, the heir was not put 
on the record because the plaintiff-appeallants 
did not know the reejuireraents of the Code and 
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the Limitation Law, could not be accepted as 
“sufficient cause” in the terms of SecHon 368 of 
the Civil Procedure Code for the appellants 
omission. Allanditta v Ziadat 

39 F R of 1885 
Compare Mussammat Bhain v UttamChand 
P R 39 of 1885 

134.— Appplication to implead the legal repre- 
sentative of a deceased respondent — “Sufficient 
cause” for not applying within the prescribed 
period — Ignorance of law. 

In a suit in which there were numerous de- 
fendants, it appeared that after the plaintiff had 
filed his appeal in the Court of the Divisional 
J udge, one of the respondents died leaving minor 
snns, and (it was allegeed) a widow, and also a 
brother who was also a respondent. At the hear- 
ing of the appeal it was objected that plaintiff 
had not applied within 6U days of the death of 
the deceased respondent to have his sons made 
legal represeiVativ<=‘S, whereupon the plaintiff’ ex- 
plained that he considered it unnecessary, as the 
deceased’s brother was alive and a party to tho 
suit. The Divisional .Judge held that this was 
merely pleading ignornance of law and the excuse 
was not sufficient. 

Held^ that the explanation was sufficient, the 
plaintiff being an uneducated zamindar, who, it 
might easily be believed, would consider the adult 
surviving brother to be the proper representath e 
of the deceased in preference either to his widow 
or his minor sons in a suit regarding immoveable 
property. 

It is not necessarily a ground for rejecting 
causa shown for omitting to apply for legal re- 
presentatives to be brought on the record in place 
of a deceased party, that the cause shown involves 
a mistake of law (See No 81 P R 1856 F B, 

Amir Bakhsh v Dula 43 P R 1889. 

Ghulam Shah v Malak Muzaffar Khan 
43 PR 1889, 

135 —Civil Procedure Code (Act XIV of 1882, 
Section 362, 3G8 — Death of respondent during 
pendency of appeal— Omission to apply within 
time to substitute leg«l representatives of deceas- 
ed— Right to sue surviving against surviving res- 
pondents alone— Suit for partition of undivided 
estate of joint family— Necessity for placing 
divided brothr or widow of deceased co-parcener 
on the record. 

During the pendency of an appeal by plaintiff 
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in Ohief Court, arising out of a suit for partition 
of what he ('plaintiff) alleged to bp the undivided 
estate of a Hindu joint family, one of the defend- 
ant-respondents died, and no application having 
been made within the GO days prescribed by Arti- 
cle 171 B, Schedule II, Act XV or 1877, to put 
his heirs on the record, it was contended on be- 
half of the remaining r<*spondents that the appeal 
abated. It appeared that after the period of 
limitation for such an application had expired the 
appellant did put in on application, praying that, 
in addition to one B D., brother of the deceased 
already on the record, one R C . another brother, 
and also the widow of thedeceased should be plac- 
ed on the recoid as respondents, but in a subse- 
quent application it was pointed out that neither 
R C who had separated ft om the family, nor the 
widow were entitled fo be regarded as the lengal 
representatives of the deceesed and the appellant 
therefore prayed that the suit be proceeded 
with, under Section 862, Givd Procedure Code 
without adding any parties to those already on 
the record. 

As regards R C., held, that the suit having 
hitherto proceed iff on the footing that he would 
have no claim to a share in the pron<"rty on divi- 
sion, the Court would not be justified in assum- 
ing in a case where no custom modifying the 
Hindu law had been pleaded or proved, that a cus 
tom allowing separated brother«i to share with as- 
sociated brothers in the property of a deceased 
brother wa« applicable to the parties, and that R 
C was not therefore a necessary party to the 
appeal. (No 44 of 1884. Civil) referred to. 

As regards the widow held, that in a suit for 
partition brought by one member of an undivided 
family against another, the widows of deceased 
brothers and cousins are not necessary parties 
though in many cases it might be convenient that 
they should be made parties, in order to ascertain 
what provision should be made for their claims 
against the estate. 

The right to sue was therefere held to survive 
against the surviving respondents, against whom 
the appeal was directed to proceed under Section 
$62, Oi«'il Frocediiie Code. Budha Mai v 

Bbagwan Das P R 86 of 1886 Civil. 

1S6.— 0 22 r 2 (1882 S 362)--Limitation- 
Application to bring the surviving respondents 
entered as legal representatives of the deceased 
reBponde3^t-«?Limitation Aot Art 178;— 8 362, C 
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PC is not limited in its application to cades 
where the right to «ue (or appeal; survives 
against the surviving defendants (or respondenK) 
not as the legal representatives of the deceased , 
but by reason of a light vested in them anteced- 
ent to the suit. Chowdhttry Shamantinc! Das 
vRajnarain Das 11CWN186. 

137. —Civil Procedure Code (Aet XIV of 1882 
Section ‘dpS— Application to make the represent- 
ative of a deceased respondent a respondeni — 

Sufficient cause ' for not npplying within thi^ 
prescribed period— Ignorance of law. 

Ihc question referred for the decision of the 
Full Bench was whether, for the purpose of ascer- 
taining what is ‘'Sufficient cause ‘ within the 
meaning of Section 368, Civil Procedure Code and 
other similar provisions of the Code it is ncessary 
to exclude alt-^gether from consideration mistakes 
arising from ignorance of law 

Inj Byrne]! Tvf mhti and Snu/th. JJ that 
it cannot be laid down a« a geneial proposition 
that ignorance of law can never be considered : 
but that the principle laid down in 
(No 39 of 1885, Civil), (viz that the excuse 
that the t>eir of a deceased respondent was not 
put on the record within the pieacnbed period, 
because the appellant did not know the require- 
ments of the Code and the Limitation Law, could 
notbe accepted as •‘sufficieDt cause*' in the terms of 
Section 3 p 8 of the Code for the appellant’s omis- 
sion) should only be dcjf arted from under special 
circumstances. 

JBeld, per Barkely, J., ( while otherwise con- 
curring in the reply to the reference made) that 
it 18 inexpendien'f’ to lay down any general rule to 
contiol the discretion of the Court in dealing 
with each ca®e with refeience to its particular 
facts. GhtiiamShah V MallikMuzaffarKhan 
I 81 PR of 1886 Civ. 

See also Lakmi Dass v. MahantGofeind 
Bakhsh P R 81 of 1886 Civil, 

138. — Civil Procedure Code (Act X of 1877 j, 
SS 368 372 Death duiing pendency of appeal of 
defendant-respondent— Appellant emitting to ap- 
ply Within the 60 days to place deceased's legal 
representative upon the record—Suit for immove- 
able pi operty— Abatement of appeal— Limitation 
Act (XV of 1877), Schedule II Arts I7I B„ 178. 

During the pendency of an appeal by the 
plaintiffs in a suit for cancellation of a mortgage 
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of imwovenhlft property, one of the defencJant- 
respondents died and no application was made 
till after the lapse of 60 days frura the date of the 
respondent’s death by the appellants to place the 
names of the lep^al representatives of the deceas- 
ed on the record in his stead, nor was the case one 
in which the «*anse of action could be held to 
have survived against the surviving respondent 
alone. 

//.^W, by tlie h'ull Hencli that S 368 ot the 
Civil Procedure Code of 1877 and not S i72 was 
applicable to the above case, as the expression 
“cause of action” in Chapter XXI of the Code 
means any cause of -*cti^n whether the suit be 
fordams^es,or for personal pioperiyor. for immove- 
able property, or for some peculiar relief, and the 
expression “ a cause of action which survives” 
means a cause of action which is not extinguished 
by the death of the plaintiff or of the defend- 
ant as the case may be. (10 Calc L H 4l9) not 
followeii. 

H^ld therefoie, by the I>ivision Bench (Plow- 
den and Smpth JJ) that Art 171 B and not Ait. 
178 of the 2nd Schedule of the Limitation Act ap- 
plied to the above case, and accordingly under S 
368 of the Code the appeal abated. 

Jafar v Jawaya P R 76 of 1884. 

139— C. P. 0. Section 582 — Appeal— -Liocal 
representative of respondent. 

In the case of the death of a respondent, the 
Court has no authority to inquire as to who is 
the legal reptesentative of the deceased or to re- 
fuse to accept the person designated as such by 
the appellant. Section 368 leaves it to the appel- 
lant to apply that a certain person whom he alle- 
ges to be the legal representative be brought on 
the record, if he wilfully omits to bring the 
right person on the record he will bear the con- 
sequence, as the proceedings will not bind!the true 
heir. Kutba v Mussammat Umri. 

5 P R 1890. 

140 — Civil Procedure node. 1882, Sections 
363, 368— Death of one of several defendants pen- 
ding appeal-Xo application by plaintiff within 
prescribed period to put legal representative of 
deceased on the record — Abatement of appeal — 
Amendment of appeal — C^oss-obiections, abate- 
ment of — Contract— Act, 1872, Sections 43, 43. 

W&intif Bued fof recovery of Bs, 48, 400,prin- 
8ip»i trtii iBtsre«ti rial ea p ffluTtgap Hari I 
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executed by a Muhamadan lady , widow of one 
11 A., on the 2n<l June 1881. The said lady 
baviug died in 1883, the perpotis sued w’^ere the 
brother and nephews of K A., they having suc- 
ceeded to U, A’s property on the death of 
the wiflow and the claim svas based on the 
grounds that the defendants were the heirs and 
representatives of the widow, and that in any 
event, as the debt was incurred lor necessary 
purposes, it was recoverable frcm the estate of 
her husband in their j hands. Defendants 
pleaded that the fleed was iietitious and without 
consid'^ration, and that it wa-, not executed for 
necessary purposes, and did not therefore bind 
the estate of K A. 

The District ,lud ire found necessity proved 
to the extent of Rs. 3,oononly, and, gave plaintiff 
a decree for that amount wnth interest at one 
per cent, up to date of suit or Rs 7,260 in all, 
with proportionate costs, against the property 
sought to be charged, an<l dismissed the rest pf 
the suit with costs. 

Plaintiff thereupon appealed to the Chief 
Court for the portion of his claim disallowed by 
the Lower Court and defendants filed cross-ob- 
jections under Section 561, Civil Procedure Code, 
in regal d to the am mat decreed against them. 

hen the appeal came on for hearing,re8- 
spondents’ counsel pointed out that one of the 
respondents had died more than six months pie- 
viously. and that no application had been made 
to put his representatives on the record, and 
contended that the appeal had therefore abated 
under Sections 3d4 and 683, Civil Procedure 
Code. On behalf of appellant, it was admitted 
that the facts were as stated, but it w^aa urged 
that appellant had nevertheless a right to proceed 
against the remaining respondents. 

that the appeal abated as against the 
remaining respondents. Inasmuch as under 
Section 42 of the Contract Act, the obligation 
to perform the promise of the widow devolved 
on her death, on all her representatives joint- 
ly, and as on the death of one of her said repre- 
sentatives, the heirs of the latter were not dis- 
charged, blit took their place with reference to 
the liability, Section 668 was applica''!*^ to the 
suit though foanded on contract, an<l no act op 
the pa*t at plaintiff could take the case 
wiri sriiol, 
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S. 43 thp Contract Aot which gives a credi- 
tor a right to proceed against any one of his 
joint debtois, deals with substantive law. and ; 
the rightsogivenmii^t be exercised before the cre- 
ditor institutes his suit. After the suit is filed the 
creditor is in the hands of the Court, and h s 
option under s. iB of the Contract Act is subject 
to the provisions of the Code of, Civil Procedure. 
He cannot therefore defeat the provisions of s. 
368 of the Code by resorting to his light under 
8. 43 of the Contract A it ifter the Limitation pre- 
scribed for putting the representative of his dece- 
ased debt'U' on the record has expired, and he 
has no explanation to offer for the del«>y. 

KeU^ also, that even if appellant's prayer to 
proceed against the remaining respondents could 
be regarded as tantamount to one to amend his 
appeal, the appeal having at the time abated, it 
was too late to ask for such amendment in the 
form proposed, whatever might have been the de- 
cision on such application, if it had been made 
within six months of "he death of the deceased 
respondent 

Held, further, that as there can be no hearing 
on the merits after abatement, the cross objections 
had also abated. Rao Ghulam Muhammad 
Khan V Na bar AH. 53 PR 1896. 

141 -Insolvency proceedings. 

The decree holder respondent, in an appeal 
from an order refusing an application by the judg- 
ment debtor for declaration of insolvency under 
8. <5 14 Code of Civil Procedure, died. Ho step 
was tsken to implead his representative. Held 
that the apoeal abated. 

Rameshur Singh v 'Bisheshat* Singh 
7 Alt 734,5 W N 217, 

Notes -"Over 10 All 561 PE 

142 —J ud graent before dea ^h. 

A suit was brought for recovery of a share of 
ancestral family property, which had been sold in 
e.'ceen ion of a money-decree for n debt contracted 
by the plaintiff’s grind fat her. The plaintiff ob- 
tained a decree in the lower appellate Court, 
from which the defendant apnealed to the High 
Court. During the pendency of the appeal, the 
plaintiff died, and on her own application, his wi- 
dow was brought on the record. At the hearing 
it was contended that upon the plaintiff’s death, 

Hght to sue did pot survive, and th^t the suit 
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should be dismissed. Held by the Full Bench that, 
judgment having been obtained before the plain- 
tiff's death, the benefit of the judgment or the 
right to sue, would survive to his legal represen- 
tative. Muhammad Husain y Khushalo. 

9 Ail 131. 

Notes-Ref 19 Mad 345, Fol 56 Bora 
597. 

143— c. P. C. O 23 r 4 (1885 S. /i68). 

Held, that in case of the death of one of the 
defendant-respondents an appeal abates altogeth- 
er, if the plaintiff ( appellant) fails to substitute 
legal representatives within time in case of joint 
possession. 55 All 4B0 Ref. Shive Bin y Ma 
Thcin. 3 L B 8 168, 

144-C.P.C. O 52 r 4 (1885-s. ,?68)-Death of one 
of two respondents alleged by appellants to be 
members of a joint Hindu family —Application by 
widow of deceased respondent to declare the a p- 
peal ♦o have abated, and by appellants to bring 
the widow on to the record — Widow added by the 
Court. 

The plaintiffs sued two defendants alleging 
them to be members of a joint Hindu family. 
Their suit having been unsuccessful, the plaintiffs 
appealed and during the pendency of the appeal 
one of the respondents died. After the lapse of 
more than six months the widow of the deceased 
respondent applied to the Court to have it decla- 
red that the appeal had abated. The appellants 
contested this application, but at the same time 
themselves asked that the widow might be bro- 
ught on to the record if the Court thought it 
necessary that she should be a party. The Court 
accordingly ordered that the wid^w should be 
made a respondent.HeZi, that, under the peculiar 
circumstances of the ca<?e, the plaintiff’s appel- 
lants having pleaded that the respondents were 
joint, whilst the Court of first instance had 
held that they were separate, the plaintiffs were 
excusable in not having applied to have the wi- 
dow made a party to the appeal and the appellate 
Court had used a proper discretion in joining her 
Shef Singh v Hari Singh 1902 AWN 152. 

145— The plaintiff-responent in an appeal, 
pending before the High Court, died on the 17th 
of September, 1886, subsequently D applied to 
the High Court, to be brought on the 
the record as legal re|>resentatix^ 
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of the deceased, Od the 15th of April. 
he was referred to a regular suit to establish 
his title as such representative, and ou the 251 h 
of February 1<S87 such suit was dismissed. On the 
8th of February. 1886, the defendant-appellants 
applied to the High Court for judgment, but the 
application was dismissed under the decision of 
a full Bench in 10 All ^GO.On Stth July,! 888, they 
applied to bring certain persons on the record as 
the legal representative of the deceased plaintijS;- 
respondent. Held that the appeal abated. 

Chajjmal Das v Jagdamba Prasad, 

11 All 408 = 8 W Kill 

146- ). i\ 0.0 Ur i ^385 j S 544)— Death of 
defendant — Right to appeal — Appeal— Practice. 

Where a decree is passed against defendants, 
and one of them dies, it is open to the re«^t of the 
defendants to appeal against the whole 
decree, if the ground of appeal is common to all 
the defendants, Chintaman v Gangabai. 

5 Bom L R 90 = 27 Bom 284, 

147 — S. 371 U. P. 0.— Hulhcient cause. 

An order having been made under s. 306 of 
the Code of Civil Procedure for the abatement 
of X suit an application was made to set aside the 
abatement and to substitute, the applicant in the 
place of the deceased plaintitf. The application 
was made several months after the period of sixty | 
days allowed by art 171 of sell (ii) of the Limita- 
tion Act ; and the only cau^e alleged by the ap- 
plicant for not continuing the suit related to a 
period of thirteen days only. The Court set aside 
the abatement, brought the applicant on the re- 
cord and decreed the claim. The defendants ap- 
pealed and in their memorandum of an peal ob- 
jected to the order setting aside the abatement as 
illegal, lleldt that the Court of first instance had 
^committed an error in law in making the order 
setting aside the abatement, inasmuch as that 
order was time-baned and without sufficient 
cause biing shown within the meaning of s j;/ 
of the Code : that the error ^^as one which 
affected the decision of the case within the mean- 
ing of s 691 ; and the defendants were therefore 
entitled to set it forth in their memorandum 
of appeal in the lower appellate Court. Dudh- 
pftj V PAybati, 9 W N 70, 

Chajjatidas v. Jagdamba Prasad. 

11 All 408 = 8 WN 111. 

t4S-_C.P.O, D,22,r 9 (1)(2);S.107 (2);0,22 r.U 
(1882 Ss 371 and 582)— Death of one defendant 
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— Withdrawl of suit against surviving defend- 
ant, pending appeal by him — ResUvration of 
appeal upoi^ application by heirs of deceased 
defendant. Where two defendants, who were 
jointly interested in a suit, pieferred an appeal 
to the district Jndge and the apjical being 
dismissed, one preferred a second appeal, the 
other having died, and on r^-'mand by the High 
Court, the plaintiff withdrew the &uifc as against 
the surviving appellant by arrangement with 
him and the appeal was dismissed. 

Held, that an application by the heirs of the 
deceased defendant for lestoiatioii of the J=>ppeal 
ought to be allowed, inasmuch as it was not 
necessary for them to proseentt‘ the appeal so 
long as the othei defendant was proseenting it. 
Chandra Kumar Msjht v. Sandhyamoni, 
13 C W N 338 = 36 Cal 418---= 

2 Ind Cas 412. 

149 — Abatement of suits —Suit tor redemp- 
tion — Decree for — Appeal — By first mortgagee— 
Death of mortgagor-Legal representatives— Kot 
brought on the record-Aha<ement. 

In a suit for redemption by the mortgagor 
and second mortgage'^ a decree was pa&scd. The 
first mortgagee appealed and claimeda larger sum 
than was allowed. Tne mortgagor died pend- 
ing the appeal and his legal representatives 
were not brought on the record. JLdd. the appeal 
has abated. Seshu Patten's son v yakanath 
Easwaran Until Valia Kaimal 

9 M L T 356 

150 — Art. 1750 — Death of a reapondent, a 
cO'Sharer landlord, on .oppeal by tenant in rent — 
Suit — Abatement of ^uit. AVhen a respondent in 
a second appeal dies during the pendency of the 
appeal, and application by the appellants to 
substirute his heirs on the record is governed by 
Art. »75, cl. (c) of Sch 11 of the Limitation Act 
Sec, 587 of the Code of Cull Procedure must be 
read in conjunction with Sec. 582 of the Code 
i.nd Alt. 175, cl O') of Sch IL of the Limitation 
-let. l.L R29 Mad 529 Mad (190i>).dissentcd from. 

Upendra Kumar Chakravarltt v. Sham 
LalMondol 11 C W N 1100 = 6 C LJ 715. 

Sec also:— 

Limitation Act 
Art 175 C. 

151 — U.P.D. 8.E (U)-App\ication to place legal 
representative of deceased defendant respondent 
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On the record-Safficient cause for not applying 
within prescribed periud-Oivi] Pro^'edure Code 
(Act XIV of Section B6S. 

that the period foi applying in the 
case of a decesM^ed defendant-respondent to place 
his legal representative upon the record is 60 
days under Art. 271 B. of the Second 
Schedule of the Limitation Act. fNo. 253 P. R. 
(No, im) P. R. 2856) followed. 

Hild, farther, that ignorance by an appel- 
lant of the fact of a respondent’s death may 
be a sufhcient excuse for not applying within 
60 days, within the meaning of the last clause 
of Section .>6*S of the Civil Procedure Code. 
Craman v. Baksha 42 P R 1887. 

Iii2-~S. 363 C. P, 0. Onus. — H a?id 6' 

plaintiffs in the suit, preferred this second ap- 
peal. After the appeal had been filed, H died, 
and an application was made no behalf of his 
sons to have their names substituted for their 
cwased father, in which ita,edei stated that he 
pp‘8on or about the 15th June last.” 
Held, that it was for the petitioners to prove 
that the application was made within the period 
of limitation provided In art. 272 ; that they hav- 
ing failed to do so the application must be refused 
and the appeal as regards H must abate. Har- 
nandan v. Durga. 7 W N 60. 

153-O.P.C U. 23 r. 4 S. 207 (2) r. 11 (IS^Z Ss. 
tfb'tSand 66 2)- Decision before expiry of six months. 
The sole respondent died h'aving a sjii and 
two grandsons. Outhe application of the son 
his name was brought on the record without any 
obiection. The appellant did not apply to have 
any one’s name substituted in the place of the 
deceased father. The court decreed the appeal. 
The respondent appealed on the ground that the 
appeal in the Court below ought to have been 
held to have abated. Hdd, that inasmuch as 
the appeal in the Court below was decided before 
the expiry of six months from the death of the 
sole respondent’s death, it could uot be held to 
have abated and the appeal was remanded to 
the lower appellate Court, Inayat Ullah v. 
Gopal Narain Lai 1901 W N 187 , 

154— O.P.O 0. 22 t. I S 207 (P)- (> ^2 

r, 12 (W2 8s M2, 552)-Act XfV <>f jm) m 361 
and 6124# /for inj cmction-Dismiasal— Appeal— 
hi A. 


personal action would nof sinvivc. The jiarties 
sued or suing and a party mulcted in costs in 
such an action dismissed and incompetent to 
prosecute his appeal for the damages is not en- 
titled to maintain an appeal for tie setting a- 
side of a decree for costs, which was copsequept 
on the dismissal of the action. If an action fails 
what is incidental to it must fail also, 26* Bom. 
697; 24 ch, D. 459; 9 All. 25/: 9 Q B B 120; 31 
Cal 406 Ref Josiam Thiruvengada Chaf#r 

Y. Sami lyengip 7M L T195^ 

5 Ind Cas 937«20 M L J 760 

155-C P C 0 22 IT. J, 4 (Ss 565,565)— “The 
legal representative may apply”— / hurt’s duty: — 
The provisions in Ss 565 and 56V. 0 P G (Act 
XIV of 18H2) that “the legal representative may 
apply” do not mean that the Court is to ac- 
cept as legal representative of the deceased 
party any person w^o choses to apply, The 
provisions of S 565 can be applied only when 
the application is made by the real legal re- 
presentative Mamraza v. Subharama Beddt 

19 ML J 33 

156— C.P.C. S, 372 -Transfer of interest pending 
suit or appeal-Registration~N otice -Verbal mortga- 
ge for over Rs. 700— Plaintiff sued for posses- 
sion under a registered sale-deed, J defendant 
pleaded a verbal mortgage for over Rs, /OO 
with possession and of which plaintiff had notice. 
The first Court decided in favour of the de- 
fendant’s mortgage, l)ut the Devisional Judge 
passed an unconditional decree in favour of 
plaintiff . Defendant appealed to the Chief Court 
While the appeal was pending, the defendant sued 
the plaintiff, for pre-emption of the same land 
and got a decree At the hearing of the appeal 
the plaintiff obiected i/i hmute to the apjieal be- 
ing heard, on the ground, that he had no longer 
any interest in it; that all his right*' had passtd 
to the defendant under the pre-emption decree, 
and that consequently nothing was left to decide. 
Held, that this contention was not correct. It 
was material to the defendant to get a decision 
on the question whether or not he held a lien on 
the land as mortgagee, as this would effect the 
amount of money he may have to pay as pre- 
emptor. 

A registered purchaser with notice of an oral 
mortgage takes subject to the latter. Najitiiid^ 

din V Akba^ Din 14,3 p r issr 
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157— C PCS. 368 &- 582 — Section 168 — 
Death of a respondent — Limitation for applica- 
tion under s^tion 168 Civil Procedure Code,*— 

When an appellant predeceases a respondent 
the period of limitation prescribed for making an 
application under sections 168 and 583 Civil Pro- 
cedure Code is computed from the tim<^ when 
the names of the legal representatives of the de- 
ceased appellant are entered on the record. 

Nil Kanth Talatulcy v Govind Rao Desh- 
Mukh. 16 C PL R 78. 

158- 159-C.P.G, 0 22, r 4 (1882-S.368)-Penul- 
ti m ate clan se- Abatem en t- Ahsol ute —Li m i tation - 
Act S. 7 — Per Daries J: 

The abatement provided for in the penulti- 
mate clause of S. 368 is absolute and cannot sub- i 
sequently be set aside. A minor cannot seek to 
set aside the order of abatement after the appeal 
has been ordered once to abate through the negli 
gence of the former guardian, to apply to bring 
the legal representative of the deceased respond- 
ent on record. S. 7 Limitation Act, will not help 
him, there being no appeal pending at the time» 
Paru V Variangatil Raman Menon. 

28 Mad 359. 

160 — Abatement — Appeal, iucompetency of- 
Pnvy Council appeal — After final admission 
and before transmission of record— High Court 
duty of. 

After an appeal to His Majesty in Council had 
been admitted but before the transmission of the 
transcript record to England, it was objected by 
the respondent that he bad attained the status of 
a Sovereign Prince, so that the suit could not be 
continued against him in any Municipal Court, 
and he prayed that the appeal may be declared to 
have abated. 

JEteld^ that although the High Court retained 
jurisdiction over theappeal for interlocutory mat- 
ters; it would not make the order for abatement, 
but would transmit the petition with a report 
upon the truth or otherwise of the allegations made 
therein, to be dealt with by the Judicial Commit- 
tee upon the hearing of the appeal. 

Samarendra Chandra Deo v Birendra 
KishoFe. 10 C L 4 330. 
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161— C, P. 0. 0 22 r 1 (1882 S.361)— Appeal- 
Defect of. 

When during the pendency of an appeal against 
I a decree for rent one of the plaintiffs, re^on- 
I dents, died and big heirs W'ere not brought on the 
I record. Held . — That the appeal ought to be dia- 
I missed. 6 C W N 196 foil. Tarip Dai^aditr T 
Ehotejannessa Bibi. 10 C W N 981. 

162 -0. P. C.O 212, r 9 Sub-r. (2)— Abafenibt- 
Sufficient cause-Negligence or forgetful ness: 

Negligence or forgetfulness on the part of the 
agent specially appointed by the appellant to look 
after the appeal and to receive notices «nd infor- 
mation from his vakil, is not a sufficient caus'e wi- 
thin the meaning of 0 21, r 9, sub-rule^. When 
the time for reviving proceedings in a court is once 
passed, a very valuable right is secured to the suc- 
cessful litigant and the court must therefore be 
fully satisfied of the justice of the grounds on 
which it is sought to obtain an extension of the 
time for attacking the decree. 30 Bom 339; SJ 
Bom 333 Ref. Tai*iiii Kumar Datta v Gnpeswaif 
Pal Chowdhury. 12 C L J 

71]id Caa 391. 

168-C.P.C. 0 32. r i (1883 s.368.) Abatement 
of appeal as against one of the respondents. 

Appeal continuing as against the remaining 
respondent's. Where there are mure respondents 
than one, and one of them died pending the hear- 
ing of the appeal, and an application to substitute 
the name of his heir was rejected. 

H^'^d.that the appeal has abated so far as the 
deceased respondent was concerned, but the ap- 
pellate Court will proceed against the remaining 
respondent. Upendra Kumar y Sham Ltl. 

6 C L J 715=»11 OWN 1100. 

104,— .Defendant. — 

The word ‘-defendanl" in art. 171 3 of the Lim- 
itation Act, 1877, does not include a respondent., 

Udit Narain Singh v Harogouri Prasa’d. 

12 Calc 590. 

165 — Suit for redemption — Appeal — Mortga- 
gor’s death pending suit— His legal representati- 
ves not brought on record— Abatement. 
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9 DEATH OF RESPONDENT-OoW^?. 

Where, m a suit for redemption, a decree i^as 
passed, and pending an appeal preferred by the 
first mortgagee and others, the mortgagor (Jenmi) 
died and the legal representatives of the mortga- 
gor were not brought on record, held that the 
appeal abated. Seshu Pattap v Unni Yalia 
Keimal. 9 M L T 356. 

166-0 P.C. 0. 22. r. I (1682 S. 3nl>Fartition 

s^^t Death of co-partner pending appeal— 

Abatement-Widow’s right to represent:— 

Wheie a co-partner dies aftoi deciee for paiti ^ 
tion in first court, but pending appeal, his widow | 
,was allowed to be bi ought on record as his re- , 
presentativp for purposes of appeal 
W’^hether she can claim her husband & sha^e. 
Napayan v. Dupgaji, 28 Bom 201. 

Notes*— Hef: IH M L .1 70, 9 0 L J 133 = 
1.^ 0 W N 309, 32 Mad 271. 

167- 0. P. C. 0. XLin r. 1 (k)-Order of 
ahatement-No application made to set aside— No 
appeal— No revision — Punjab Courts Act, XVIll 
of 1884, S, 70 (1) (a). 

Where no application to set aside an abate- 
ment was made, held that no appeal would lit 
under 0. XLIII, r. I (k), Oiv. Pio. Code. 

Where an applicant fails to avail himself of 
the remedy by w^ay of application to set aside 
the abatement, the Court will refuse to inter- 
fere under S. 70 (1) (a), Punjab Courts Act, 1884. 
Thakup Das v. Perma Nand, 95 P R 1911. 

168 — (21) 0, XXII r. 4 (.•^)-Death of lespon- 
deiit— No application to bring in legal represent- 
atives on recoid made within (> months — Abate- 
ment— Ignorance of death till after expiry of 6 
months. 

Where one of tne respondents appointed 
under 0. I, r, 8, Oiv. Pio. Code, to represent a 
body of riumcrous respondents, ^led, and where 
no application to bring on record bis Icgwl repre- 
bentatives was made within 6 months fiom the 
date of his death. 

Ufld^ that the appeal abated. 

Ignorance of death until after the expiry of 
the period of limitation is not such a ground that 
would juitify $ departuie from the lule laid down 


Abatement ( Appeal ) 

9 DEATH OF RESPONDENT-r'yKcW. 

in 0. XXII, r. 4 (3). which is imperative in its 
terms. Ssyad Mir Nawab v. Harden, 

60 P R 1911. 

Abatement of suit— General cases. 

See (1) Parties— Adding parties to suits. 
See also cases under C P C 0 XXII. 
Abalemerit of wrong. 

See Damages — Suit for damages torts. 

Abbreviation of time. 

See (1) Mortgage— Redemption. 

(2) Possession— Adverse possession. 

Abdication. 

See Hindu Law- Interitance— Imparti- 

ble estate. 

Abduction. 

Abduction.— See Contract Actl875 s..>. 

82PR190A. 

Abduction & Seduction of daughter 

See Damages-Suit for damages-Torts. 

Abkari Act. 

See Bombay Acts. 

Abkari Laws. 

1— Abkaii license— Licensee taking a partner 
in violation of Abkan Rules -Fort St, George Ga- 
zette Notification No, fiH, dated 4tb February 1890 
and ;29th September 1896. 

The taking of a partner by an Abkari licensee 
IS not illegal, though it is in violation of rule 27 
of the license forbidding a salo or transfer of the 
privilege, as the rule is ultra vires of the notifica- 
tion No. r>8 Fort Saint George (ia/etteand the 
subsequent notification of the 29th September 
1896 did not have a retrospective effect. 

Jayanti Bhimappa v Sesbanna, 
6 M L T 345, 

Abkari Renter. 

See Stamp Act XXXVI of 1860, 

Abkari sale. 

1 — iMras Act (Abkari) S. 28, — Sale for arre- 
ari^ under^Pnor encumbrance by defaulter, effect 
of such sale on. 
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Abkari S&le-iOon -id.) 

Certain lands were sold under S, 2S for arre- 
ars of Abkari revenue due by its owner. They 
were purchased by the seventh defendant in this 
iuit and the liuestion foi decision was whether he 
took it free ol incumbrances oi subject to the mort- 
gage which, prior to the sale, the defaulter had 
created it in favour of the plaintiff in this suit. 

that the seventh defendant took the land 
subject to the plaintiff’s mortgage, that, in cases 
under the old Abkari Act it has been decided that 
the purchaser at such a sale did not take the land 
free of all incumbrances, that between the words 
“m like manner as for the recovery of arrears of 
land revenue” in S, 10 of the" old Act and the cor- 
responding words ‘‘as if they were arrears of land 
1 avenue” ^f the present S. S8, there is no real diff- 
ercuow Hi the meaning and. that to hold otherwise, 
would open a wide door to fraud on hona Jide 
mortgages (7 Mad 454; Mad 57; 56 Mad 550 
Fob) Ibrahim Khan v Rangasami 

28 Mad 420. 

Absconding debtor. 

See Attachment— Attachment of person. 

Absconding offender. 

1— Power to tiy claims of third parties — Cri- 
minal Procedure Coie,18«2’ ss. Si 89-Prooeedings 
of magistrate — “Judicial proceedings.” 

There is no provision of lawreq^uiring a Magis- 
trate, who has attached property under s. 88 of 
th«^ Criminal Procednic Code, to investigate the 
claims of third persons to the ownership of such 
property. 7 W. R , Cr , 36, followed. The pro- 
ceedings of a Magistrate under s. 88 of the 
Criminal Procedure Code are therefore not 
“Judicial proceedings” in the sense of s. 4 (d) 
of that Code. Sheo tihal Rai 6 All. 487 

2- O.P.O. S.88-Afetachment of property as of an 
absconding person — Claim a property attached 
— Procedure. When a claim is ma le to property 
attached und^r section 58 of the Code of Criminal 
Procedure, the Magistrate should stay the sale to 
give the claimant time to establish his right. If 
tt’e Magistrate errs, the remedy of the aggrieved 
party is by civil suit and not by criminal revision 
petition. Kandappa Goundan, 20 Mad. 88. 

8— Attachment by magistrate— Priority of at- 
tachment — Criminal Procedure Code Act X of 
1872 Secs, 171 17 175— Disposal of Govern- 


Absconding ofTender-CCtwcirf.) 

The proprietor having absconded certain im- 
moveable property belonging to him was attach- 
ed on the Seventh August 1878 by the Magistrate 
under s. 172 of the Ciiminal Procedure Code Act 
X of 1872. While this attachment was still sub- 
sisting the plaintiff attached the same propetty in 
execution of a decree and at the sale in execution 
became herself the purchaser on the 15th January 
1879. The original proprietor not having appear- 
ed within the time specified in the proclamation 
issued under s. 171 of the Code, the Magistrate in 
April 1850 at a public sale sold the rights of the 
Government to the defendant. 

Held, that so long as the attachment by the 
Magistrate subsisted no title could be conferred 
by any subsequent attachment, and that the plain- 
tiff’s title could not prevail againat that of the 
defendant. Golrm Abed v Toolsecram Bcra 
9 Cal 861=12 CL R411 

4— Criminal Forced ure Code, ss. 88 and S9 — 
Property of alleged absconding offender attached 
and sold under an illegal warrant— Suit for reco- 
very of such property. 

Held that where the property of an alleged 
absconding offender is attached and sold by a 
Court purporting to act under s. 88 of the Code 
of the Criminal Procedure, and it turns out that 
the proclamation of sale is irregular and illegal 
there is nothing to bar a suit by the owner of the 
property so sold to recover such property in the 
hands of a purchaser. Abdul vKazim Begam 
A W K 1904, 169 

5— Criminal Procedure Code, 1882 ss. 87 88, 

89— Proclamation and attachment-Sale of attach- 
ed property- Title of purchaser. Where property 
was attached and sold as property of a proclaim- 
ed offender under ss. 87 and 88 of the Code of 
Criminal Pr >cedure, it was held that, although the 
proclamation was irregular, yet the property 
having vested in third parties, strangers to the 
proceedings in which the proclamation was made 
the sale could not be set aside. Abdullfili v 
Jitu 22 All 21 6 =(1900) A W R 28 

Notes— Ref 9 P R 1908, 59 P W R 1908«: 

8 Cr L J 560. 

Absence 

See Resjudicata- judgments on technical 
points. 

C. P C. 0.9r.9and0 17^,S^ 
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Absence from British India. 

See Cases under 

cl) Limitation Act (IX of 1908) s 13 
(2) Dismissal of Suit 

i Absence by reason of transportation 

During the plaintiffs s absence by reason of 
transportation, the defendant took possession of 
land which previously belonged to him as a ten- 
ant, and the landlord allowed the defendant to 
hold as hi8 tenant He held possession for more 
than twelve years In a suit by the plaintiff on 
hi8 return to turn the defendant out ef possess 
ion, in which the landlord was made a defendant, 
^TTM that the suit was baired theie being no 
exception in the Limitation Act with regard to 
plaintiffs who are beyond the s^a in consequence 
of transportation. Domun v Sudunkoolah. 

1BLRSN25-10WR253 

Absence of defendant at an ad- 
journed hearing. 

See C. P C. 0. 9 r 13 and 0 17 r. 3 

Absence of defendant from Bri- 
tish India. 

See Limitation Act 1877 Ss 13, 9 

Absence of entry of acceptance in 
drawers books. 

See Bill of exchange. 

Absence of foreclosure clause in a 
mortgage deed. 

See Mortgage Foreclosure. 

Absence of intention to grant Za- 
mindari partible. 

See Grant-Construction of grants 

Absence of natural father at Datt- 
Homom. 

Set Hindu Law Adoption 

Absence of reasonable & probable 
oausf^ 






\bsence or want of notice no 
ground for review by another 
Judge. 

See-Review Geounds for review Review 

Review by Judge other than judge 

in original case. 

Absent Co-owner claiming pro- 
party after seven year s absence. 

See (t) Evidence Act Ss 107 and 108. 

(2) Hindu Law Presumption of death> 

r3) Mahomedan Law presumption of 
death 

Absentee Co-sharers. 

See Co sharers 

Absentees. 

See (1) Limitation Act art ±4t4f (Ad- 
verse Possession) 

(2) Landlord and Tenant fAban 
donment or Relinquishment of 
Tenure) 

(3) Right of Occupancy 
(4.; Adverse Possession 

Absentees 

Long abseuoe— Presumption of lelinqmsh 
ment — Presumption not afft^c ed by the conduct 
of the persons holding adversely 

Long absence by an abb<^ntee, \vho though re 
siding near the land takes no steps to issert his 
claim, raibPs a strong presu option that the ab 
sen tee hasrehnqmshed all claim to the land record- 
ed in his name and this presumption is not affect- 
ed by the conduct of those who permit the absen- 
tee s name to be borne m the settlement papers 
(IS P R IW bol) 

Shera vQutba 38 P R 1878. 

Notcs—Oiled 3d P R ISS’j Fol U1 P R I88i 
Ref liu P R 190% 

Absolute estate. 

1— Will— Construction of— Absolute estate— 
Restnetion upon alienation — Validity of— *A 
Hindu testator directed by his will The bons® 
I give after my decease to my son Ramabhaq and 

tg fops |n(j iubSsosi mj 

. : { 
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Absolute estdile^iGoncid,) 

born to him. As to the property mentioned above 
which 1 have given as recited above to my «iaid 
son Ramabhau, his wives Manjulabai and Taibai 
and their lineal sons and grandsons alone shall 
be entitled to the said property after the death of 
the said Ramabhau. No one else besides these 
shall be entitled. Reid, (1) that Ramabhau 
acquired, under the will, an absolute estate in 
the property bequeathed to him; ( 2 ) that ["the 
restriction put upon the estate by the latter pro- 
vision was void. Chimanrao v Bamabliaii. 

4 Bom L R.509. 

See also cases tindep— 

(IJ Will. 

(2) Hindu Law (Will) 

(8) Hindu Law (Stnidlian) 

(4) Hindu Law (Widow) 

Absolute grant. 

See (1) Will— Construction Grant-Con- 
stpuction of grants. 

(2) Mahomedan Law — Endowment. 

Absolute occupancy holding. 

See Landlord and tenant— Nature of 
Tenancy. 

Absolute occupancy Tenant. 

1 — Mortgage -Pre-emption. 

A mortgaged his absolute occupancy holding 
to B without the consent of the malguzar. The 
'holding was put up to sale in execution of a 
money decree subject to whatever encumbrances 
existed upon it and it was purchased by C. Be- 
fore sale the Collector gave 0 an opportunity of 
pre-emption; but the Commissioner set asi<le the 
transaction on the ground that the right of pre- 
emption had not be'^n exercised within a month. 
B now sued to enforce his lieu against the hold- 
ing. Meld, that the proceedings taken by the 
Collector and by the Commissioner under section 
38 Tenancy Act must be left out of consideration 
altogether as in no way affecting the rights of 
the defendant. The mortgage was void as against 
him, II 0 P L R 16 referred to. Ramlal v. 

Hasati Bibi, 7 C P L R 89. 

See also Cases under:— 

(1) C. P. Tenancy Act, S. 38 

(2) Limitation Act Art. 10 

0 , 0.7 


Absolute occupancy Tenant-(CoMrf(f.^ 

(3) Mortgage (usufructuary and mort- 
gage by Conditional Sale ) 

2 — Absolute Occupancy Tenant — Malguzar — 
0. P. Tenancy Act. 18Sd Sec. 38 — Mortgagee — 
Possession — Sale Deed — Specific Relief Act. An 
absolute occupanoy tenant mortgaged his holding 
by a registered deed which was void as against 
the raalguzar under Section 38 of the C. P. Ten- 
ancy Act 18S3. The mortgagee sued the tenant 
on the deed, obtained a decree and got possession 
in March 1896. In June 1896 the malguvar with 
the knowledge of the above facts got a sale deed 
executed by the tenant and forcibly ei( cted the 
mortgagee who again got possession by a suit 
under the Speeife Relief Act. 

The malguzar then sued the mortgagee on his 
sale deed. Reid that at the date of his purchase 
the malguzar had a right to take over the hoJding 
at a price to he fi.xedhy the Deputy Commissioner 
but that, as he chose to purchase for a price arrang- 
ed between himself and the tenant and to pay 
the whole of that price to the tenant his suit eould 
not succeed. * 1 . 0. P. L. R. 125, 6 C. P. L. 
R. 131, referred to. 7 0 P L R 89; 18 All 364. 

Seth Laxmich'ind &c. v. Thakitf 
Raghut*aj Singh. 12 C. P. L. R. 127. 

Absolute privilege 

See fl)— Evidence Act 1872 S. 126. 

(_2)— Privileged commumcatton 
i (^3)— Privilege 

I 1.-0. P C. 0 11 rr.l2, 13 (1882— S. 130). 

Indian Evidence Act ( 1 of 1872, S 126 — Do- 
cument, production of— Privilege attaching to 
documents— Legal adviser —Court— Discretion. 

Under the Evidence Act, in legard to certain 
documents— when they are absoluti^ly privileged 
the court has no power whatever to order pro- 
duction. But under S. 130 of the 0. PC. 1882. 
the court does possess the discretion, and the dis- 
cretion is to he exercise<l according to the prac- 
rice of the Court. And although a document may 
not be such as passed direetly between the 
legal adviser and the client yet if it is of such 
a nature as to make it quite clear that 
was obtained confidentially for the purpose of 
being used in litigation and with a view to being 
submitted to legal advisers then the Court will 
not compel the production of such a document 
7 Q B u 769 Ref to, Vishnu v. New Yonk 
Life Insurance Co. 7 Bom LR 709 
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Absolute Privilege-CC'flw®^'^*) | ■ 

2-State pToceedmgs-Commumcations between i 

Ministers of State— Pi oduction in a Court of law. i 
AU communications betw eeu Ministers of State ^ 
w ith regard to public matteis or public functions ^ 
all expressions of opinion in the conduct of public 
duties by tli( officers of State, and all records and 
documents m which the opinions, oi order of pu- 
blic officeisaie contained, are absolutely privileged, 
ind cannot be compelled to be produced in a 
Court of lav- 

If p) nntt jai n a document purports to be an 
official communication i\hich would be privileged, 
no allegation of malice would be allowed and no 
proof of mahee would take away the privilege. 

Jehatigip v. Secretary of State 
5 Bom L R 30. 

Abstract of Title 

See Vendor and Purchaser 
(Warranty of title) 

Abuse 

See— (1) Slander. 

(2) Damages-suit tor damages-tort. 

Jurisdiction of Civil Court — Abuse de- 
famation and slander. 

Abuse, defamation and slander. 

Sec— Jurisdiction of Civil Court 

Abuse of process of Court. 

1— T. P, A( t B 90— Abuse of piocess of court 
—Fraud— Purchase benami tor decree-holder— 
Estoppel When upon an application for sale the 
deciee-holdei obtains leave to puichase m the 
pioperty upon the undertaking to pay the full 
decretal amount foi it and the property is 
purchased benami for him, at a le&s sum, and the 
pidgement-debtor does not- object at the time 
Ed(J, upon the decree-holdei applying for a per 
sonal deciee foi the balance, that the judge- 
ment debtor having tho remedy to get the 
sale set aside m du( couise of law cannot ob- 
ject to the decree-holdei executing his decree 
for the balance, although the purchase by the 
dt cree* Holder w’^as an abuse of the process of the 
court. Durga v Bhagwan Das, 

1 A L J 486 

2— 0 P C 0. 16 r. I , (1862 S.159)~Summons 
to witnesses— Jurisdiction inlerent m Court to 
prevent abuse of process, 

Altbongh on appboitioa of a party to a legal 


Abuse of process of Couri-{Ooneid.') 

issue and a court is bound to issue a summons 
under S. 169, except in cases governed by s. 386, 
C. P. 0., a Court has an inherent right to prevent 
an abuse of its own process, and where it is shown 
that the process is applied for not bona fide for 
the purpose of obtaining any material evidence, 
the Couit will be justified in declining to issue 
process. Veerabadran Chetty v. H&tarsja 
Daeikar. 14 M L J 329=28 Mad 28* 

9 C W N 421=82 Cal 682 also 16 
M L J 669 « 28 Mad 660, 

Abuse, suit for Damages— i 

Sec-(1) Jurisdiction of Civil ECourt— 
Abuse, Defamation and Slander, 
Suits For. 

(2J Slander. 

(3) Defamation. 


Abusive language 

See— Cases under defamation- Juriadic- 
„ tion of Civil Court-Abu6c defama- 
tion and blander. 

Abutting or adjoining a public 
Hoad. 

See— Jurisdiction of Cvil Court-Public 
ways, obstruction of. 

Abwab. 

Sec also Cases under.— 

(1) Cess. * 

(2) Batta^ 

(3) Bengal TenacyAct(ViII of 1886} 
S. 74. 

1-Beng. Tenancy Act S. 74— “Abwab” — Sti- 
pulation made before Act. 

“All impositions upon tenants under the de- 
nomination of abwab,” etc., and “all stipulations 
and reservations for the payment of such,” referr 
ed to in sec. 74 of the Bengal Tenancy Act, re- 
late to both past and future stipulations ; such 
stipulations made before the passing of the 
Bengal Tenancy Act are therefore void, 

Jotindr^ JI|oJvan rcKore v Chandn Nath 
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khwah-^Oontd.) 

2 — Abwab — Piija expense s* 

Pi/ja kha7'ac/t oi expenses for a puja agreed to 
be iMiid in excess of the rent is an abwab and can- 
not be enforced. Road cess is not abwab within 
the meaning of S. 74 of the Bengal Tenancy Act 
(4 Cal 67(i; 3 C L J 337 Ref. 22 Cal 2U Expl). 

Namndifa Kumar Ghose v Gora Chand Jod- 
dtr. 3 CL J 891=33 Csl 683. 

Notcs.~R6f: 12 C W N 154, 8 G L J 525. 

3 — Abwab— Promise to supply wood-Not for- 
ming part of rent — Bengal Tenancy Act (Yill of 
1885), S. m-Reg. (VIII of 1819), S. 6. 

A pat?ii lease, executed before the Bengal Te- 
nancy Act name into operation, provide'! that the 
patnidar should supply wood for the cooking of 
the hhog of certain idol, un his default, the /am- 
♦ indar sued him for the prioeof the article. 

Held^ that, as the value of the wood was not 
incorporated with and did not form an integral 
component of the rent of the patm^ it should be 
considered as an abwab and not recoverable. 

1 he original patnidar having died, his repre- 
aentatires the present'defendantSjWere called upon 
in 1903 by the Zamindar to execute a security 
bond, and they complied with the requisition ag- 
reing to remain hound by the terms of the original 
patni lease. 


kh'WB.h-Wondd:) 

5 — Abwab — Delivery of 10 seers ol chilli part 
of consideration for which tenant was allowed to 
take lease — Kabulyat — Construction. 

If a paiticular sum is specified m a lease or 
IS ag^’eed to be paid and is the ^awtul consideia- 
tion for the n&e and occupation of the land, 
that IS to say, if it is leally part of the rent, 
although not desciibed as such, the landlord is 
entitled to recovci the same. 

Wherein 2 . patni Lahiihfat executid befoie 
the Bengal Tenancy Act, it was stipulated that, 
besides the money rent .agreed upon, the tenant 
would deliver 10 seers of chilli b days beiore the 
Paja to the landlord 

Held^ on a c^^nstructi-f^n of the hahuli/af, that 
the delivery of the chilli ^^a,s a pait of the consi- 
deration for which the tenant was allowed to 
take the lease, and tuat it was a pail of the lent 
and not an 4 C L J 520, 10 0 \V K ’>20 
rel. upon. Sarada Kripa Lala v. Mostafizar 
Rahman, 12 Ind Oas 37. 

Acceleration of Estate 

See also cases under — 

(1) Hindu Law (Widow) 

( 2 ) Hiudu Law Reversioners 

Acceptance 


Seld^ that the execution of the security bond 
did not amount to a new lease, and that, therefore, 
s.179, of the Bengal Tenancy Act was of no assist- 
ance to the plaintiff. 3 C L J 301 : 33 Cal 683; 4 C 
C L J 627, 10 C W N 527. 12 0 W N 175, Kel on 
$ G W N 608; 26 Ottl 611, Dist. Ranjit Singh 
V Bahadur Singh. 9 Ind Cas 47 

4 — Abwad Mokurari lease — Zemindari 

gelami. 

In a mokurari lease, executed before the Ben- 
gal Tenancy Act came into force, there was an 
agreement to pay a certain sum as rent and a 
certain additional sum as Zamindan selami, holi 
Ac, expenses, which latter were found to be arhi 
trary and extra charges imposed on the tenants 
on account of work done in the Zemindari she- 
rista and for other purposes. 

that the additional sum was an illegal 
cess or abwah and could not be recovered from 
the lessee by the zamindar. 17 Cal 726. Bepin 
Behary Hitter v Prokash Chandra Sarkar. 

13 C L J 148. 


See (1) Contract-Construction of con- 
tracts. 

(2) Hundi 

(3) Debtor and creditor 

(4) Bill of exchange 

Acceptance ol an instalment over- 
due. 

See Limitalion Act Arts 74, 75 
„ Limitation Act Art 179 Order for 
Payment at specified date. 

See also Bond— Bond payable by instal- 
ment. 

Acceptance of executorship 

Sec (1) Probate 
(2) Executor 

Acceptance of gift 

Sec Hindu Law.— Gift 

Acceptance of goods by buyers 

[ See (1) Contract Act s 108 
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Acceptance of goods by hw'^Qn-Ooncid. Accession to Land iCodcU.) 


(2) Vendoi’ and purchascr-Complc 
tion of transfer 

Acceptance of Palla not in accord 
ance with Law 

See Landlord and tenant 

Acceptance of Vakalat 

See pleader 

Acceptance or renunciation of ex- 
ecutionership 

See (1) Probate 
(2) Executor 

Acceptance what amounts to 

See (1) Contract-Construction of con- 
tracts 

(2) Contract Act ^ 4 

(3) Negotiable Instrument Act 

Accepting lower rent than that 
entitled to for longtime. 

See.-— acquiescence 

Acceptor. 

See (1) Hundi 

(2) Bill of exchange 

Accession. 

See (1) Lease 

(2) Landlord & tenant 

(3) Accretion 

Accession to Land. 

1— Accession — Iiansfer of Property Act s 63 
1 he meaning of the term accession in section 
bL 

J>} virtue of his mortgage the raoitgagee steps 
into the shoes of the landlord and in sneh capa- 
city acqnixoo iighto \\ hich as a stranger ho cannot 
acquire, I he holding acquired by him theieforo 
IS an accession and the mortgagor is entitled to 
such accession on payment to the mortgagee of 
the cost of acquiring it Z 0 P L E 103. Distingn- 
ishcd. 10 B H 0 3b9, 5 Cal 198, refeired to 

Mohan Lall v Chaodhri 1 alandar Smgh 
t4CPLRl69 

2— Accession— Building on mortgaged land 
When a plortgagor builds on mortgaged land 

ate the mortgagee is entitled to treat 

in liAllhi ^ wli to the mortgaged 


pioperty and it is pait of his sccuiity as if the 
building had been on the land at the date of his 

mortgage. Krishna Gopal Ssdliani y A B 
Miller 29 Cal 803 

See also cases under 

(1) Building on another’s Land. 

(2) Landlord and Tenant 

(3) Equitable relief 
(.4) Accretion 


Accident, loss by. 


See Cases under (1) Carriers 

(2) Railway Company 

(3) Shipping law 

(4) Damages suit for 

Accidents. 

See 

(1) Carriers 

(2) Shipping Law 

(3) Gas plant 

Accommodation acceptor. 

See 

(1) Bill of Exchange 

(2) Negotiable Instruments 

(3) Principal & Surety 

(4) Hundi 

Accommodation drawer. 

See Principal and Surety— Discharge of 
Surety. 

Accord & satisfaction. 

See 

(1) Waiver 

(2) Debtor discharge of 

Account, 

(a) Power of court to order account 

instead of referring party to 
separate suit (1^ 

(b) Suit on accounts not signed (2) 

(c) Accounts taken in one suit adopted 
in another (3) 

(d) Mode of taking account (4). 

(e) Current mutual account (5-5a). 

(f) Suit for balance on running account 
(5i>) 

(g) Court R order to furnish ( 6 \ 

(h) Decree for contribution (7) 

(i) Caste inspection of books right of 

( 8 ). 
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Account- (<7on2:i.) 

Cj) Form o£ an execntor (9) 

(k) Judgment-debtors paying ofiP decree 
against estates account (10) 

(l) Account kept in course of business 
( 11 - 12 ) 

(m) Common Law right of the member 
to inspect books of the corporation 
(13). 

(n) Inventory and account (14f-15). 

(2) Miscellaneous Cases 

(a) Payments made by agent (16) 

(b) Partnership account (17-18) 

(c) Custom of trade (19) 

(d) Dishonest conversion by part- 
ner (20). 

(e) Hard and unconscienable bar- 
gain (21) 

(f) Executor’s right to call for in- 
ventory and account (22). 

(g) Guardian s liability to render 
accounts (23). 

(h) Entry in Government Gazettee 
Account Buok (24) 

(i) Leave to bring suit for accounts 

(25) 

(j) Receiver s Accounts (26). 

(k) Commissioner to examine (27). 

(a) During inquiry suit 

(b) Acknowledgment of debt 

Account — Sec Copyright 

Account—See Oases undei Decree — Con- 
struction of Deciee — Account, 

Account — See Decree — roim of Deciee — 
Ao( oimt. 

Account— See Oases undci Mortgage — In 
terest-Aocounts. 

Account — See Onus of Piuof — Account 

Account— See Pledgor and Pledgee 

Account— See Principal and Agent — Duty 
of Agents to Account 

Account— See Variance between Pleading 
and Proof— "Special Oases — Account 

Account— See Special and second appeal, 

Account— ^Right to an — See Cases under 


Account-(Con«cf,) 

Hindu Law — Partition — R^ght to Account on 
Partition 

( a ) POWER OF COURT TO ORDER 
ACCOUNT INSTEAD OF PREFERRING 
PARTY TO SEPARATE 

1 — Power of Com t to older Account instead 
of refeinng party to separate suit — 

In a suit by the heirs of a deceased Mahome* 
dan to recover fiom his widow landed property 
of which she claims to be in possession as ab- 
solute owner under a inolvuran deed alleged to 
have been executed in lieu of her dower where 
she wholly fails to prove execution of the deed, 
it IS competent to the Court, instead of referring 
the plaintiffs tr a separate suit, to direct an 
account to be taken of the mesne profits received 
by the widow and of the amount due to her on 
account of dowei with a view to the settlement 
of the elaims of both parties 

Asloo V Umdutoonissa, Umdutoonissa 
v. Asloo, 20 W R 297 

Notes — Fol 21 Mad 27. Ref 15 All 29 

(b) SUIT ON ACCOUNTS NOT SIGNED. 

2 — Suit on accounts— Account not signed — 
Limitation. — 

An account settled must be signed by the 
debtoi and tV'e ciediW has three yea^s from its 
date foi the institution oi the suit 

Chmnasawmi Naidu v Venkatasami 
Naidu 7 M L T 372=6 Ind Cas 719. 

(c) ACCOUNTS TAKEN IN ONE SUIT 
ADOPTED IN ANOTHER 

3— ‘’Lccounts taken in one suit adopted in 
another, Practice as to — 

Where the accounts actually taken and com-^ 
pleted m one suit aie adopted m another, the 
ordinary practice is to allow the result of those 
accounts and enquiries to be questioned m the 
suit wherein they are adopted Advocate Gene- 
ral of Bombay v Kuramally,4 Bom L R 867 

(d) MODE OF TAKING ACCOUNT 

4— Mode of taking Account. 

In orders relating to the taking of accounts 
it IS 11 regular to direct the amounts to lie taken 
irrespective of the plea limitation Asghar All V. 
Kurshed AH, 3 Bom L R 576=24 All 27 
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AccoutiHCottitd.) 

(e) CDHRENT MOTOAL ACCOUNT 

5— Garxent mutual account — Limitation. 

Where the dealings between the parties are 
such as to create independent obligations in 
favour of one party against the other, the account 
between them is a mutual account. Article X6, 

Limitation Act of 1877, applies to a case of this 

nature giving rise to reciprocal demands, and 
limitation begins to run from the close of the 
year, in which the last item was entered in the 
account. 22 Bom 606 Fol. A W N ( 1896 ) l8fi 
relied on. Chittiar Mai v. Behafi Lai, 

6 A L J 921«32 All Ind Cas 261 

Sec also Limitation Act, Arts. 85, 89 
and 57. 

5A— Account, mutual, open and current-Re- 
ciprocity of dealing— Settled account— Signature. 

The reciprocity of dealing and the right to 
mutual demand form the essential ingredients 
of a mutual, open and current account. 

Haji Abdul v. Haji Bibcc. 7 Bom L R 151. 

(f) SUIT FOR BALANCE ON RUNNING 
ACCOUNT. 

57^— Suit for balance on running account. 

When an account between a principal and 
his agCnt shows what balance is due from either 
party at difTer<»nt times, but is never finally set- | 
tied, it is a runnins: account, and the limitation 
begins to run from the date of its being closed 
under Art. 85, Limitation Act. Pfcm Kaur v. 
Mohan Lai, 128 P L R 1909 = 

115 P W R 1909=4 Ind Caa 960. 

(g) COURT’S ORDER TO FURNISH. 

8 — Accounts, Court’s order to furnish — Com- 
pany transferring its business to a limited Comp- 
any-New Company not bound by the order. 

Where a decree directs a company to furnish 
accounts, and the company in the meanwhile 
transfers its business to a limited company, the 
latter company is not bound by the decree as 
it is a distinct legal person; and the decree does 
»ot operate beyond the date of such transfer. 

Fraser Sc Co. v. Bombay Ice Manufactur- 
ing Co. 7 Bom L R 107=29 Bom 107. 

(h) DECREE FOR CONTRIBUTION. 

7 — Decree for — Satisfaction— Apportionment 
-^Chntribiition. — 


kacoml-iOontdo 

When a decree for mesne profits was satisfit4 
by some out of the entire body of persons liable 
thereunder by payments made from time to time 
and a question arose as to the principle whieh 
would regulate contribution amongst the parties 
themselves: 

IMd^ that the correct principle was to allow’ 
interest on the sums paid from the date of pay- 
ment, and then to apportion rateably the whole 
sum crediting interest on each amount paid in 
favour of the party on whose behalf it was paid, 
from the date of payment until the final satisfac- 
tion of the decree for mesne profits. Judgment 
of the Judicial Committee in 31 Cal 597 explam- 

ed.Gui*u Prasanna Lahiri v. Jotindra Mohuti 
Lahiri, 7 C L J 454=35 Cal 303=35 1 A32. 

(i) CASTE INSPECTION OF BOOKS 
RIGHT OF. 

8 — Caste, not a corporation — Inspection of 
books— Right of members to. — 

The right to inspect account books kept in 
connection with caste funds and properties is not 
in any sense a caste privilege. It is a legal right. 
It is preliminary to a righ*- to assert a claim to 
property and is incidental to the right to recover 
property which may be lost to the caste by 
misuse or misappropriation. A suit brought by 
plaintiffs on behalf of themselves and others as 
members of Cutohi Memon Jamat to have full 
and free inspection of the books of account kept 
by the defendants in their capacity as trustees of 
caste funds and properties is maintainable in 
Civil Courts. It is the assertion of a pure legal 
right and it in no way affects the internal auto- 
nomy of the caste “or” its social relations. There 
is no analogy whatever between a corporation as 
known to English Law and an Indian caste. The 
principles governing the rights of members of 
caste to inspection of accounts of caste properties 
must be governed by considerations very differ- 
ent from those governing the rights of members 
of corporation seeking inspection of documents 
of such corporation.— Haroon Haji Vahedina 
V. Haji Adam Haji Oosman Nurani, 
11 Bom L R 1267=4 Ind Cas 569. 

(j ) FORM OF AN EXECUTOR. 

9 — From an executor — Filing of accounts. 

It is the doty of an executor to file his ac- 
counts without compelling the parties interested 
in the estate to take out an order to compel him 


f * 'r ' , 
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to do 8©. If an executor improperly and without 
iuMoient reaion fails to file the accounts, he will 
hare to bear the engts of the order for compelling 
Mim to do so. 

An executor is not justified in declining to 
file his accounts simply because there may be a 
dispute as t5 the period from which the accounts 
should begin. But a party interested in the 
©state will be ordered to bear his own costa of 
the order if his application is frivolous or vexa- 
tious or if he has been guilty of long delay or 
laches or if he has acquiesced in the executor 
not filing the accounts. 

Jetha Padamii, 7 Bom L R 451. 

rl) JUDGMENT-DEBTORS PAYING OFF 
DECREE AGAINST ESTATES ACCOUNT 

10. — Judgment-debtors paying off decree 
against estate — Accounts. R, the 12 annas share 
holder of an estate, and after his death his suc- 
cessor-in-interest remained in wrongful possession 
of the remaining 4 annas share from 1826 to 
1864 when the true owners recovered possession.ln 
1868, they instituted a suit for mesne profits from 
18<?6 to 1854 against “the co-sharers, zemindars of 
12 annas share’’ and got a decree in the first Court 
m 1875 against persons who were co-partners in ; 
the estate at the date of the decree. On appeal, 
the High Court merely reduced the amount decre- 
ed (in 1882). Between 1854 and 1882 several 
changes had taken place in the distribution of 
interest amongst the difierent branches of R’s 
family. On a question subsequently arising as to 
what amount each co-partner was liable to con- 
tribute in paying off the decretal amount, theiHigh 
Court held that this was, to be determined acc- 
ording to the share which each of them had in 
possession from 1826 to 1864: Seld (reversing 
the judgment of the Court ) — That the cause of ac- 
tion in the suit was the wrongful enjoyment of 
tha 4 annas share by the 12 annas shareholder 
collectively as part of their family estate and the 
decree which followed being in effect one against 
the estate, was against those who were co-parte- 
ners when it was passed and they were bound to 
contribute according to shares they then held in 
the estate. The decree was satisfied by payments 
made from time to time on behalf of the several 
co-partners from 1883 to 1889 and during this 
period interest ran on so much only of the amount 
of tbu decree as for the time being remained un- 
satisfied. In a suit for contribution instituted 


AccounKCcw^d.) 

speot of the amounts so paid ; Meld — That inas- 
much as each payment, so far as it went, stopped 
the running of the interest of the decretal amount, 
the benefit, of that cessation of interest ought to 
go in relief only of those who made the payment 
and not of those who continued in default. 
Accordingly accounts were directed to be taken 
on the following principle, viz., interest was to be 
computed on the total principal of the judgment- 
debt to the date of the final extinguishment with- 
out regard to the sums from time to time paid on 
account, and interest at the same rate on each 
amount so paid from the date of payment until 
the final satisfaction of the decree was to be cre- 
dited in favour of the party on whose be- 
half it was paid, decree depending on the result. 
One of the items paid on account consisted of a 
sum of money held by the Government Treasury 
to the credit of the co-partners in separate accou- 
nts and derived from & portion of the estate which 
lay in the Garo Hill District. This amount was 
drawn in 1883 but one of the co-partners, H, 
proved that before that he had by suit established 
his right to a larger share in the estate than 
was represented by the amount held 
by the Treasury to his credit. The High 
Court in passing accounts held that H was entitl- 
ed to a credit out of the sum drawn from the 
Treasury proportionate to his share in the estate: 
B.eld (reversing the judgment of the Wigh Court)^ 
That the money not having been held on joint ac- 
count, H was not entitled for the purpose of the 
present suit to credit for a larger sum than that 
which stood to his account, 

Jotindra Mohuti Lahiri v Guru Prosunno 
Lauiri 8 C W N 626»81 Cal 697« 

31 1 A 94. 

(L) ACCOUNT KEPT IN COURSE OF 
BUSINESS. 

11-12. — ^Account kept in course of business, 

A person used to enter all his receipts and all 
the advances he made to his amlahs first in a 
kkata book. The anilaht used to submit 
embodying the expenses incurred by them and 
these used to be regularly checked by him. He 
used to prepare his monthly and other accounts 
from the khata book and the furds. Meld — 
That these accounts having been kept regularly 
in the course of business, were admissible under 
sec. 34 of the Evidence Act even though the 
Ijciok ffw not pro^nci8«l, f Q ^ N 
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. U.^, s. c.,J L R 31 Cal 118(1899), referred to. 

E&ja Peary Mohon Mookerjea v. 

Narendra Nath Mookerjea. 

9CWN421. 

See also. 

(1) Evidence Civil cases. 

(2) Accounts Sc account books 

(tn) COMMON LAW RIGHT OF THE 

MEMBERS TO INSPECT BOOKS OF 
THE CORPORATION. 

18.— Register of shareholders—Member of 
th^ Corporation— Common-Law right of the 
member to inspect books of the Corporation — 

Presidency Banks Act (X l of 1876) Bank of 

Bombay— Shareholder — Suit by shareholder 
against the Bank to enfor(*e inspection of the 
register of shareholders. 

On tho apphcition of a member the King’s 
Bench Division will in general grant a rule for 
a hffnted 'tmpecfhm ot the documents of the 
corporation, if it be shown that such inspection 
is requisite with reference either to an action 
then instituted or at least to some specific dis- 
pute or question depending in which the appli- 
cant is interested; but, even in this case, the 
inspection will be granted to such an extent only 
ai nitay be nece^isary tor the particular occasion. 
Tb,e,ruje was foimerly sometimes laid down 
broadly, and the language ascribed to the Court 
in one or two cases might almost lead to the in- 
feren-’e that members of a corporation have an 
absolute right, whenever they think fit, to ins- 
pect all papers belonging to the aggregate .body. 
But any such doctrine is now exploded; and the 
privilege of inspection is now confined to cases 
where the member of the corporation has in vipw 
lome. definite right or ob:ject of his own, and to 
these documents which wou|d tend to illustrate 
such right or object. 

These principles were extended to the cate 
where a shareholder applied to insjpeet li&t of 
shareholders, and registers of their addresses, of 
a bank incorporated under the Presidency Banks 

Act, 1876, The Bank of Bombay v. 

Sulleman Somji. 10 Bom L R 636= 

12 C W N 825=32 Bom 4*66. 
Hevensing 9 BotnLR 165, 

^ 9 Bom 1^1^169. 
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(n) INVENTORY AND ACCOUNT. 

14? *15. — Inventory and Account. 

District Judge, power of, to call for inventory 
or account — High Court, decision of, if binding 
on lower court — Construction of Act — Reference 
to proceedings of Legislative Council: — Under S. 
98 of the Probate and Administration Act, the 
District Judge has no power to institute a judi- 
cial enquiry by an audit of the inventory ami 
account at the expense of the executor or admi- 
nistrator, nor can such an authority be implied 
from the provisions of the Code of Civil Proce- 
dure as to the appointment ot’ a comralssioii to 
examine the accounts. All that the District 
Judge has to do under S. 98 of the Probate and 
Administration Act is to see that the inventory 
and account puma tcuie satisfy the requirements 
of the section, that is, that the inventory appears 
on inspection to be a full and true estimate of 
all the property, credits and debts, and that the 
account on inspection appears really to be a true 
one shewing the assets and their disposal. To 
ascertain this the inventory and account should 
be passed under some examination by the judge’s 
staff so as to detect manifest mistakes 6r eitors; 
if such were detected the papers could not satis- 
fy the section, and for this purpose the ' section 
empowers the judge to extend the time to the 
executor or administrator to amend the account. 
Where the testator enjoined on his executor to 
prepare accounts annually; , heM, that that did 
not enlarge the Judge’s powei and empower him 
to exact an account annually although it would 
authorise a person interested to take action aga- 
inst the executor. S 98 of the Probate and Admi- 
nistration Act does not give a Judge power to call 
for a revised account, if an account fias already 
been exhibited as required by the section and has 

been accepted as true, but if it ap- 

pears that the account is materially untrue the 
Judge may take action under its fourth subsection. 
Where once an account had been filed and accept- 
ed shortly after the expiry of a ypar from the 
grant of probate that the judge had no 

power to call for further accounts of subsequent 
years. Makafani Sarat Sutidari Bai»maui v. 
Dma Prosad Roy Chowdry. 8 C W N 578 = 

31 Cal 628, 


(2) MISCELLANEOUS CASES, 
(a) PAYMENT MADE BY AGBNT» 

16,— Payments made by agent— 



1 
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gratification must accounted toi. When an 
agent ’a account is being taken, items of payment 
alleged to have been made by him cannot be 
passed without a voucher or a clear account of 
the facts. An agent is bound to prove that 
moneys drawn by him for payment as illegal gra- 
tifications reached their destination. 

G R Fox V Beni Pershad Kocr. 

13 C W N 212 

(b) PARTNERSHIP ACCOUNT. 

17. — Art lOB— Suit for partnership account 
and share of paitnership assets. 


Account-(Cow?<i.) 

According to the custom of trade in Bombay 
when a merchant requests or authorizes a firm 
to order and to buy and send goods to him from 
Europe at a fixed price net tree godown includ- 
ing duty, or free Bombay Haibour, and no rate 
of remuneration is specifically mentioned, the 
firm is not bound to account for the price at which 
the goods were sold to the firm by the manufa'*- 
turer, and it does not make any difference that 
the firm receives commission or trade discount 
from the manufacturer either with or without tb© 
knowledge of the merchant. 3a L J Q B 111. ref. 
to. Beifv Chhotalal, 6BomLR9^8« 

SO Boml. 


A suit by the heir of a deceased partner aga- | 
insi surviving partner for an account and share 
of the deceased in the partnership assets, includ- 
ing the good will and tiade maiks of the part 
nership business, comes within the class of suits 
dealt with under Art 106, The fact that there 
were unrealized tis-^ets outstanding at the death ol 
the deceased partner which were still outbtandine 
at the date of the suit would not alter the nature 
of the suit. Mohit tail Dutt v Raj Naraic 
Dutt. 9 C W N 537 

18. — Accounts — Expenses incuired tor part- 
nership not allowable if unsepaiably mixed up 
with private affairs. 

In taking accounts, it is not possible for a 
court of justice to allow expenses to the account 
able party, e\en though honestly incuriei.1 for the 
partner«hip. where, by mixing up his piivat{ 
affairs with those of the partnership and by hi^ 
omission to keep clear accounts of any kind, ht 
has made it impossible even to coniectiire what 
those expanses aie. Moung Tha Huyin v Mali 
Thein Myah. 5 C W N 114 = 98 Cal 53 

Notes -Dist; 11 M L J 353 = 2o Mad 149. 

(c) CUSTOM. 

19 — Indent furm — incouMStency between 
printed and wiitten provisions-Oustom of trade 
in Bombay — fndentor — Foreign manufacturer— 
Liability to account. 

Wheve in an indent form in which the usual 
conditions of contract are printed there exists 
‘lorae inconsistency between the printed and the 
written provisions, the Court cannot discard the 
print, but must aa far as possible discover tbt 
real contract of the parties from the printed at 
^ well as from the written word*. 

ao.8 


Notes. — Ap; 29 Bom 3«0=7 Bom L R 282. 

Ref: .iO Eom205«? Bom L R fill. 

(d) D1SH0NE8T CONVERSION BY PARTNER. 
20-Criminal bieach of trust-Bishonest conver- 
rsion by partnei — Liability of partner to account 
for partnership money. In a partnership 
it IS open to a partner to npend the money 
he receives and to account for it in dealing 
with the partnership, and such a partner 
IS plainly entitled to be called upon tor an account 
of the expenditure of the money which he has 
received. 

In a case where it was not satisfactorily made 
out that this was not done, and it ^‘ould not be 
made out m the absence of a proper demand for 
an account, it was held that no dishonest conver- 
sion could be found, which « ould justify the 
conviction of the paitner under S 4(i6 Penal Code 

Debi Prasad Bhagat v Nagsr Mull. 

35 Cal 1108. 

(E) HARD & UNfCONSCIONABLE BAR- 
GAIN. 

21, — Hard and unconscionable bargain-Relitf 
— Exceptions — The general rule is that neither 
excess of interest nor exmbitance of charge will 
suffico for a court to relieve parties from the inci- 
dents of their contracts unless the element of un- 
fair dealing, such as, that the debtor has been ov- 
erreached, tricked or deceived, or that the money 
lender has taken an unfair and undue advantage 
of his weakness and necessities, is shown. The 
mere fact that a person is in urgent need of money 
i«5 not sufficient in itself to raise a presumption 
that the person to whom he applies for the loan 
w 11 take unfair advantage of his necessity, Un- 
cue irfluence or unfair dealing must be pioved 
before a presumption of pressure can arise. A 
bargain not In itself hard und unconscio&ftble can 
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Aocount-(C«n?«?.) 

Util be held to have become «io by reason of delay 
OB'lherparfc of the creditor in suing though wilful. 

9 -All 2 :j 8 dissented from. The exceptions to the 
genoral rule axe female debtors stand ng in a fid- 
uciary relation and expectaui heirs 21 W R .-102 
4 Oal 137; 20 Oal 306; (1901) 2 K B 110 followed 
1 B L R 0 0 31 (note); 7 Cal 246 26 Oal 8<^1, 918 
« 0 W 17 606, 12 Cal ^26 (12 I A 215) dist 

Umcsh Chandra Khasnavis v Golah Lai 
Hustafi 31 Cal 233. 

Notes. -IloE* 5 0 L J 542. 

(F> E^XECUTOR’S RIGHT TO CALL FOR 
INVENTORY AND ACCOUNT. 

f 

22. — Executor’s interest — Executor’s right to 
©all for inventory and account from co executors. 
Atrejxecutor to whom leave to apply tor probate i 
has been reserved has an interest, or at any rate. 

appearence of interest so as to entitle him to 
call for an inventory and account from his co-ex- 
^Qutors who had already obtained probate. 

Obiteri — Probate is made operative as the an- 
ihenfeicated evidence and not at all as the founda- 
tion of the executor’s title and an executor derives 
]all interest from the will itself and ^he nroperty 
of the deceased vests in him from the moment of 
Ibfi testator’s death. 1 Phill. 239 at 241: 1 Phill 
341-^1 909. Phill 22 foil- Jehangir v Bai 
Kukibai 27 Bom 281. 

(G) GUARDIAN’S LIABILITY TO RENDER 
ACCOUNTS. 

J?3.—Guardian’ft liability to ren ler accounts- 
Suit for accounts. — Where a previous guardian 
failed to deposit the process fee, which he was le- 
quired to put in, for the purpose of notice being 
given to the succeeding guaidian to come in and 
inspect the accounts, and the Court has made no 
order declaring the previous guardian to be dis- 
charged under S 41. cl 4 of the Act, a suit lies for 
the purpose of calling upon the previous guardian 
to render accounts. The mere fact that the suc- 
cfleding guardian has neglected to inspect those 
accounts, although they were paying in 
the Court for about a year, is no legal bar to the 
suit being maintained. 

Although a question, as to whether certain 
properties in respect of which accounts are claim- 
ed, Jjeally belonged to the estate ot the minor or to 
tke previous guardian personally, is a question of 
If pich eahuolti properly be gone into in such 
o'Ctfi«W!u|an 


AocomMOontd,) 

must be seen what are the properties, which the pre- 
vious guardian took possession of, as guardian of 
the minor under the orders of the Court; and he 
is bound to render an account, in respect of all 
the properties, of which he received charge as such 
guardian. Kaniz Fatima v Sajjad Hosain 

84 Cal 211. 

(H) E ITRY IN GOVERNMENT GAZETTES 
ACCOUNT BOOK. 

24. — Hindu Law— Adoption— Proof of onus 
Entry in Government Gazettee Account Books, 
Non — examination of the parties— English and 
Indian Practice 

Their Lordships also based th«ir conclusion 
on the non-production of the accout books. 

Having regard to the wellknown and often 
proved habits of the Indian people with regard to 
the keeping of accounts recnrding their most 
minute transictions the non-production of such 
books (in whose possession they are) covers that 
party’s cause with suspicion. 

Mussamat Lai Kunval v Chiranji Lai 
7 MLT57=:14C WN285= 
11 C L J 172=12 Bom L R 244= 
32 All 140=20 ML J182 = 
6 Ind Cas549PC. 

( I ) LEAVE TO BRING SUIT FOR 
ACCOUNTS. 

25— Leave to bring suit for accounts— Grant 
of leave— Order, if a decree — Civil Procedure 
Code (Act, XIV of 1882), section 2 — Appeal, Act 
XX of 186:5 (Religious Endowments Act) makes 
no provision for appeal and an order granting 
leave to bring a suit for the purpose of having 
the accounts of a certain religious encowment 
not being a “decree” within the meaning of see- 
tion 2 of the Code of Civil Procedure, no appeal 
I lies against such an order. 

Mojaffer Ali v- Mirza Hedayet Hossain, 
5 CL J641=34Cal5S4. 

Notes — Rpf; 10 O L J 603. 

(J) RECEIVER’S ACCOUNTS. 

26.— 0 40 rr 1 to 3 y.104; 0 43 r 1. Ss 22; 23 (3) 
{I88z 8s 503 and 588 cl.) Receiver’s accounts, 
order in passing appeal The directions whieb a 
Court gives in passing a Receiver’s accounts are 
not appealable under cl of S 688 of the Civil Pro 
Oodf. Rani Keshabati Kumari v W 0 Mae 
Gregor ig c WN648«85 Cal 86S, 


‘J ’ Mii 
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(K) COMMISSION TO EXAMINE 

27-Civil Procedure Cede (Act XIV of 1882), 
Sec. 39S Amount, Commissioner to examine — 
Commissioner's duty — commissioner, when to 
take evidence under section -'98, Oivd Procedure 
Code — Commissioner, not a Judge or an Arbitra- 
tor — Decision of commissioner, value of. 

On an application by the parties, the appellate 
court ordered a certain vakil to be appointed com- 
missioner with powers under section 398, Civil 
Procedure Code, to examine the accounts and oh- 
jeetions to the same, and it was further ordered 
that the vakil should submit to the court his re 
port on the said accounts and objections. 

Held that the object of the order was .o refer 
to the commissioner the exaramation of the ac- 
counts for the purpose of enabling the court t > 
see what the accounts were, and duty of the com 
missioner was to make out an account showing t'^ 
the court exaetiy, what the accounts in the books 
stood and nothing else. The business of the 
commissioner was practically to place himself in 
the position of an assistant to the court, so as to 
give the court all the information which ^-he ac- 
counts gave and thus to enable the court to come 
to a decision. 

Held further, that under section 398 of the 
Code of Civil Procedure, the commissioner is en- 
titled to take evidence in the matter referred to, 
go as to be able to report to the court tor the pui- 
pose of enabling it to give a ]udgment on the 
points at issue. 

The commissioner cannot deal with the case 
as if he is the J udge or an arbitrator appointed 
by the parties. 

If the commissioner’s report does not sho\\ 
what the accounts are, but merely contains a 
decision in favour of one p'^rty, the report is 
waste paper and is of no assistance to the court, 
whatever. Tincowri Dehi v Suttya Doyial 
nmeril 6 C L J 105 

28— 'Direction to take, not contained in a de- 
cree. 

A decree contemplated an account being taken 
between the parties but it was silent on the 
ouestion as to how that account was to be taken, 
whether by the Commissioner of the Court or by 
some person selected by both the parties. The 
Court of first instance decided that where the dire- 


Account-(Oo?i/d.) 

ction as to account ought to have been incorpor- 
ated in the decree when passed it was competent 
to the Court at any stage Of prodeediugs, to 
direct necessary inquiries or accounts to be made 
or taken 

Reld^ on appeal, that as some account was 
taken under the decree by a person appointed 
jointly by the parties a new agreement bad 
come into existence superseding the decree and 
the Couit was not competent to make the order 
appealed against. Sir Jehangir Cowafiji Ja- 
hangir Y The Hope Mills, Ltd. 83 Boiti^STS 
= 10 Bom L R 4?88; reversing 83'Bom2t6 
=9 Bom LR 1380. 

29 — Negotiable Instruments —Object of-par- 
ties having dealings with eaeh oth^'r — Presump- 
tion. 

Pnma facie the obiect of a promissory note is 
to show that the particular transaction represen- 
ted by the note is a separate transaction, and it 
is intended that the remedies in respect of that 
transaction, should be separately pursued, even 
though the parties had several dealings with each 
other and there is a lunning account between 
them. Issur Singh v G Bergamaun. 

80 Cal 627. 

Account — During inquiry of suit plaintiff 
found entitled to sum in excess of court’s juris- 
diction not ousted thereby. See 8 C P L R 86 

Account — Duty of party Impeaching settled 
account. See l^i C P L R 61* 

Account— Whether balancing of an account 
IS account stated. See 7 Ind Cas 270, 

Account — 'Acknowledgment of debt. See 
Limitation Act arts 61, 115, 

Account — Hight to inspect account books 
relating to caste property. See 11 Bom LR 1267 
=*4 Ind Oas 569. 

3. OTHER CASES. 

Account — biiit on accounts — Best evidence 
available to be produced. See 63 P R 1897 

Account — Suit for, against deceased guardi- 
an’s representatives — Maintainability. See Guar- 
dians and Wards Act 1890 S. 41, 

Account — See Limitation Act 1908 8. 22 Art 
120 . 

Account — Suit for — against widow of a de- 
ceased Hindu — ^Non-joinder of parties. See 

12 F R 1905=73 P L R 1905. 
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AcflOtltit— Snit for— jurisdiction of Court- 
Valuation of suit— Course of appeal — Limitation 
lor suit for, after dissolution of partnership. 

87 P L R 1909=4 Ind Cas 929. 

Accotitit — Plea as to thf* taking of — raised 
for the first-time in the High Court maintainabi- 
lity of. Bee 2 A L J 485=A W N 1905, 125 

Account — Admissibility of Mashkabari and 
rokhar books in evidence — Absence of kbata 
books. See 9 C W N 421=82 Cal 582. 

Account— Unstamped entry in account book 
— Admissibility in evidence. See 

AWN 1881, 115. 

Account— Order for production of, for inspec- 
tion — Disobedience to order — Dismissal of suit — 
Wrong exercise of discretion. See 

9 A W N 1905, 62. 

Account — Agreement by mortgagor not to 
claim accounts— Jiff ect. See 9 Ind Cas 978 

Account — P^^rtner spending honestly for the 
firm, mixing his— with partnership accounts— 
Kffect. See 28 Cal 53 P C=27 I A 189= 

5 CWN114. 

Account— Ad justeii account — Settlement on 
basis of — Final adjustment not signed — Cross de- 
mands in partnership account — Limitation. See 
15 C W N 882. 

Account— Objections to report of Commis- 
sioner for examination of— See 2 1 A 34. 

Account — Direction for— Validity — Hindu 
Law — See Mortgage— General. 7 Ind Cas 921 

Account— Cross-suits between parties one 
on pro-note and the other on accounts in differ- 
ent Courts— All transactions dealt with in suit 
for account — Question of procedure becoming one 
of convenience rather than of right. See 

30 CaJ 627. 

Account — Liability of executor and admi- 
nistrator to accounts— Suit — Limitation — Effect 
of delay in suing— See 18 C W N 557= 

9 CL J 383=1 Ind Cas 289. 


Account— Admissibility in 
ICvidence Act S, 34 


evidence:— Bee 


Account — Accounts 8ettl<*raent — Re-open- 

Ing Me KeUar v Wallace (o M 1 A 396) Bef 

itt 10 Botn L B at 490 


Account-COn^iW. 

Account — Agreement by mortgagor not to 
claim accounts — Effect. See 9 Ind Cas978 

Account — Adjusted account — Settlement on 
basis of — Final adjustment not signed — Cross de- 
mands in partnership account — Limitation. 

15 C W N 882. 

Account — Suit for, against deceased guar- 
dian’s representatives — Maintainability, 

78 P L R 1911. 

Accountability. 

See Account, suit fof 

See Mortgage— Accounts. 

Account adjustment of. 

See cases under:— 

(1) Limitation Act (IX of 1908) art 
64. 

(2) Partnership suits respecting 
partnership. 

(3) Contract Act S. 25. 

(4) Limitation Act Ss. 19, 20, 64 

120 . 

1 — Contract to purchase land — Necessity to 
sell land for arrears. 

Where an estate was sold under a eontiact at 
10] years’ purchase of the net annual rent collec- 
tions, and various sums of money were left in de- 
posit with the vendee to meet various ebargt's 
which were expected to arise, and the am<^unt of 
these charges was regulated by the vendor’s ex- 
pectations, and formed portions of the stipula- 
tions of which the contrat was composed, but 
the net annual collections eventually fell short of 
those expectations,— that the agreement at 
I the root of the contract r/r., that the property 
I was taken at 10} years’ purchase, should govern 
the whole transaction, and that the accounts 
between the parties should be adjusted accord- 
ingly. J n a suit to have an account taken of 
wbat was payable, and bad been paid by either 
of the two parties in pursuance of the contract 
and to have a decree for any balance found to be 
due to either— the contract distinctly providing 
for an adjustment after the net annual collection 
and containing a stipulation that any injury ac- 
cruing to the interests of one party by any laches 
in the payment of rent by the other should form 
a ground for compensation '.—Meld that it was 
mi necestory that the land should be sold up 
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arrears in defaul t of payment before the account 
f uuld be adjusted , and that even a decree, taken 
out by the /^mindars aj^aiiist defendant for the 
rents of t he land in suit, did not aSect plaintiff’s 
claim to the money owing undei the contract 
OpenderNapatn Mooket*jee vGtidadhuf* Dey 
25WR472 476 

2— Pi lof of adjustment— Parol evidence 

The adjustment of an account may be proved 
bv \erbal evidence, and need not necessaiily be m 
writing signed by the party to be bound 

Purnima Chowdrain v Nittanand Sliah 
B L R Sup Vol 3 W R F B 82. 

Accountant. 

See Bankers 

Account Books, entries in. 

See Bankers’ Books Evidence Act 

See Cases undea Evidence —CiyP Cases 
—Accounts and Account Books 

Sec Onus of proof 

1 — Inspection of ac oimt books — Right of a 
of a caste to inspect documents and books 
of account icUting to caste property — Injunction 
here such inspection refused 

Where a membei of a caste, who was also a 
tiustee of the caste property, was refused inspec- 
tion of books of accounts, documents etc , by 
the Piesiderit oi the managing committee of the 
caste — 

Held that an injunction could be gianted 
res'* raining the President trom refusing such ins- 
pection. 

E my member of a caste, being interested in 
its affairs, has a right, incidental to his member- 
ship, to every information which the books, 
records, and documents of the caste can give him 
to enable him to discharge the duties he owes to 
the caste It is a light similar to that of a part- 
ner m a hrm to the partneiship books and can be 
taken away from him only by an express oaste 
rule, resolution, or usage, But a trustee oi a me- 
mbe T of a caste has such i ight to insjoection only 
for the pui pose and m the interest of 
the caste and not for any purpose hostile or inju- 
rious to those interests. 

Though a Court will not interfere with theju- 
j:i«diction and discretion of a caste as regards its 


Account Books, entries \n-(jOonti.) 

internal purposes and management with reference 
to which It 18 its own master to frame rules and 
r#»giilations, yet it will interterA m favonr of any 
individual member of the caste as against any 
other member or members of it, where the Court 
IS asked to give effect to any rule, resolution, or 
usage, of the caste if the nght claimed m virtue 
of such rule, resolution, or us ige, is a civil right 
congmzable by, the Court In giving relief in such 
cdbes, the Couitso far fiom mterfeiing with the 
autonomy of the faste, or encroaching upon it« 
jurisdiction as to its internal affairs, recogn stb 
them by giving effect to its lule, icsolution, or 
usage Chapsey V Jethabhai 

(9 Bom L R 569 reversed on appeal 
11 Bom L R 1172) 

2 — Account books, Copy of an extract from 
stamps— Civ Pro code, 18^2, ss 141 -A and 14 2- A 
— btamp Act soh I art 24, 

A copy of an extract from an entry in an acc- 
ount book filed under the provisions of ss 141-A 
and 142-Aof the Civ Pro Code, 1882, does not 
require to be stamped under art 24 of schedule 1 
of the Stamp Act 1899 Kastur v Fakira. 

4 Bom LR 293=26 Bom 529. 

Notes — JRef 2/ Bom i5u 

3 — Books of account, Presumption as to 

Accoi ding to the Indian E\idence Act, 1872, 

books of account which have beenregnlaily kept, 
may be appealed to, not only for the purpose of 
lefreshmg thememor} of a witness, but also as 
corioboiative evidence of the story which he tells 
Books of account containing entries referring to a 
paitioular transaction aie not ontitled to the 
same credit that is given to the book« that record 
that transaction m common wnth other transact! 
oDsin the ordinary course of business. 

Bhoy Hong V Ramuathan 
4 Bom L R 378. 

Account hooks, recovery of— f 2) Suit for 
rpcovery of account books— Maintainability- 
Subsequent prayer for lecovery of moneys due 
from def^^ndant— Amendment whether allowable 

10 M L T 557 

Account made in course of usual 
dealing. 

See acquiescence 

Account, mutual, open and current 

See Account, suit for and i^mitation / Qt 
S5 
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Accounts 

See (1) Decree— Conetruction of Decree - 
Account. 

(2) Decree— Form of Decree— Account 

(3) Mortgage— Accounts. 

Keeping two sets of. 

(4) Bombay Tolls Act, s. 7. 

Mutual Accounts. 

(5) Limitation Act, (1908) 
arts 85, 89 and 87. 

(6) Mortgage (Redemption). 

1— Procedure. 

Pyocedure to be observed in a J udicial enquiry 
into 'accounts laid down. Alaiahmad alias 
Boolaki v Nusibun. 24 W R 70. 

Account sales. 

See Evidence— Civil Cases— Account 

Sales. 

Sec principal and Agent — Commission 
Agents. 

Account.settled. 

1— Reopening of. 

When a plaintiff sued on a deed which recited 
that accounts had been settled the defendant 
may by pointing out existence of irregularities 
and mistakes in ^he book of the plaintiff justify 
reopening the account. Girdharlal v Hiraji 

91, P J 337. 

2— Accounts — Expenses incurred for partner- 
ship not allowable if unseparably mixed up with 
private affairs.— In taking accounts it is not pos- 
sible for a Court of justice to allow expenses to 
the accountable party, ‘‘even though honestly incu- 
rred for the partnership, where, by mixing up his 
private affairs with those of the partnership and 
by his omission to keep clear accounts of any 
kind, he has made it impossible even to conjecture 
what tnose expenses are, Moung Tha Huyin 
V Mah Thcin Myah. 5 C W N 114*28 Cal 53 

Notes— Pist: II M L J 353=25Mad 149. 
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Account 

Although acquiescence m accounts furnished 
may not, by itself, aniourit to settlement, when 
acounts have been delivered with opportunity for 

I inspection where they have been duly examined 

and no exception has been taken, and where they 
hav<* been acquiesced in, they cannot be opened 
unless upon distinct and specific averment of err- 
ors proved or of fraud, mistake or collusion pro- 
ved. 

If a settled account is impeached for errors, 
particular errors must b« stated and proved and 
the same rule holds even where the account is 
settled errors excepted.” 

Where the plaintiff commenced an action on 
the assumption that no accounts had been rend- 
ered, and the case proceeded on the question of 
the liability of the defendant to render an accou- 
nt and the appeal was argued on the same foot- 
ing, leave ought not to be granted to convert the 
suit into one for re-opening the accounts on the 
ground of errors contained therein. 

Where a person seeks an account from another 
alleged by him to be his agent the first question 
to be decided is the factum of the agency. If that 
question is decided in fa /our of the plaintiff the 
next question to berried is whether the defenda- 
nt as agent is liable to be called upon to account. 
If he answers that accounts have been settled 
between him and his principal, that question ou- 
ght to be tried next. If the accounts have not been 
settled, they have then to be taken. In suits of 
this description, if the liability to account is 
denied, that is the fundamental question to be 
tried first It is only after an adverse decision 
upon'this question against the defendant, that be 
may be called upon to render an account. 

Mohesh Chunder Bose v. Radha KisKen 
Bhatta Charjee. 6 C L J 580. 

i 4 — Accounts — Limitation Act Sch* 11. Arts 57 

and 85 — Acoount-current-Account, open mutual. 

An open account is one, which is continuous or 
current, uninterrupted or unclosed by settlement 
or otherwise, consisting of a series of transactions. 

“ An account-current is an open or running 
account between two or more parties, or, an acco- 
unt which contains items between the parties, 

[ from which the balance-due to one of them is, or, 

[ can be a8cert|iined. 

I Mutual adlounts are such as consist of reexp 
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Account settIed-((7on<rf.) 

rocity of dealings between the paitiesanddo not 
embrace those having items on one side only 
though made up of debits and credits. 

An account, under which one party has merely 
received and paid moneys cm account of the other, 
is not a mutual account properly so-called. Each 
party must receive and pay on account of the 
other. 

A shifting balance, sometimes in favour of one 
side, sometimes in favour of the other, is a test of 
mutuality but its absence ife not conclusive proof 
against mutuality. 

The mere circumstance that, on one solitary 
occasion there was a sum to the credit of the 
defendants in the books of ohe plaintiffs, does not 
make the account, between the parties, a mutual 
account in which there have been reciprocal 
demands between the narties. 0 (M H C R 143 
and 37 Mad 293=4 M L J 140 Rtf: IS Beav.675 
(579); 62 E R 326; 23 L J Oh b67: 18 Jur 763; 2 
Phillips 7» 8; 3 Drewry 183 (192) Cl E B873 (^76) 
3 Y and 0. 0. C 620; 9 Hare 471; 68 E R 696: 79 
N Y II 35, Am Rep 490 Ref: 2 Ind Jur N S 841 ; 
8All 623;5Cal 769=»6 C L R 112; 6 Bom 134 
Ref: 60al 759=6 C L R IT2, Fol.) Ram 

Pepahad v Harbans Singh 6 C L J 158. 

Notes:— Fol: .32 All 11=6 A L J 921=4 Ind 
Cas Sol. 

5— Baii for —Procedure — Principal and 

^gent. 

In a suit for accounts all that is necessary for 
the plaintiff to show, to entitle him to a decree, 
IS that the defendant is a person bound to acco- 
unt. When this is established, the Court ought 
to fix a date for the furnishing of the accounts 
under S. 215 A ^ P Code, and order accounts to 
be taken. The law does not impose any duty on 
a plaintiff, who calls on his agent to account, 
first to satisfy the Court that there is, or ought to 
have been some surplus in the hands of the agent. 
AWN (lft83), 218, Refd ) Ram Das v 

Bhagwat Das AWN (1905), 1. 

5A— -An account to be a settled account reed 
not be signed, provided i<- is submitted to the 
party sought to be made liable on it and he has 
by words or conduct acquiesced in its correctness. 
Haji Abdnl V Haji Bibee. 7 Bom L R 151. 

6 — Accounts— -Accounts settled — Omission of 
plaintiff to party for re-opening of accounts on the 


Account settIed-(ConW,) 

basis of fraud— Plea of defendants that no accou- 
nts were rendered— Finding that plaintiff accep- 
ted payments after hearing accounts read — Whe- 
ther amounts to a finding that accounts were. 

A finding, in a suit for settlement of aecounts, 
that plaintiff accepted payments after hearing 
accounts read, is not finding that accounts were 
settled bet pveen the parties. 

Where the defendant, in such a suit, admits 
that he had not rendered any accounts to the 
plaintiff aud was not liable to do so, the Court 
should presume that there was no settleinent of 
accounts, and plaintiff’s suit is not liable to dism- 
issal on the ground that he did not pray in his 
plaint for re-opening of accounts on the ground 
of error or fraud. Pattath Manakkal 

Narayanan v Manakkal Narayanan. 

8 M L T 424=7 Ind Caa 868 

7 — Mode of taking, 

in orders relating to the taking of accounts it 
is irregular to direct the » mounts to be taken; irr- 
espective of the plea limitation. Aaghar AH v 
Kurshed Ali. 3 Bom L R 67^ 

24 All 87. 

8 — Account suit for — Suit for accounts again- 

st executor— Accounts on the footing of wilful 
default. ' J, 

I u an action against executor for accounts, it 
is not necessary, when making a reference to the 
Commissioner to take accounts, to give leave to the 
plaintiff to make an application to have accounts 
taken on the footing of wilful default pending the 
reference. 

Modern practice allows of an order charging 
wilful default being made at any time during the 
continuance of the action on a proper case being 
shown. Ayshabai v Ebrahim Haji Jacob. 

10 Bom LR 117=82 Bom 364. 

9— Settled accounts— Error— Re-opening — 
Surcharge and falsification— General words of 
release — What passes. 

B and S, partnerp, had the partnership accou- 
nts strictly adjusted, and Rs. 39,466-7-0 was fo- 
und due to B. By a deed of assignment, B, in 
consideration of Rs. 34,000, assigned and released 
his share in the firm to S. By common mistake, 
Government promissory notes for Rs. 7, COO were 
omitted from the aqoounts. On discovery of the 
mistake, B sued for a share of the notes. 
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Eeld, either the whole account may be re-ope- 
ned, or leave may be given to B to surcharge and 
falsify. The latter is the more proper course oii 
the facts of this case. 

General words of release in a deed can only 
operate to pass v, hat the parties had in contemp- 
lation, and not something with which they had 
no intention of dealing. (5 M 1 A 372, y Beav. 
503,9 Oh D 547, Ref: 4 H L 610, 14 Ch D 829 
Fol. Bancy Mad hub Mullick v Subal Chun- 
derLaw. 11 C W N 776 

10— •A'^^ount settled— Suit on— Account not 
signed— Limital ion. 

An account settled must be signed by the de- 
btor, and tie creditor has three years from the 
date of the debtor’s signature. 

Chinnasawmi Naidu v Venkatasami Naidu. 

7 M L T 372-6 Ind Cas 719. 

Accounts Settled.— Accounts settled— Hy- 
pothecation bond for balance due— Obligor pre- 
venting registration thereof — Suit on accounts 
8tated-See 11 All 13= A W N 1888, 280. 

Account settled but not signed. 

See Limitation Act Ss. 2, 19, 20. 

„ Limitation Act Art 64*. 

Account Stated. 

See (1) Accounts. 

(2) Contract Act ( IX of 1872,) S 25. 

(3) Limitation Act (1908j S 19. 
and Sch II, 62. 

(4,) Pleadings. 

Account stated- -See Limitation Act, (1908) 
S. 19. 

— Account stated — Limitation Act, sch ii 
art. 64. 

When account shewing reciprocal demands 
between two parties is made up, a balance 
struck, and the debtor signs an acknowledgment 
that the balance is due, there is an account stat- 
eii within the meaning of art. 64 schedule ii of 
the Indian Limitation Act which evidences o 
new contract and upon which a suit may bt- 
brought. Musammat Jhapkan v Ram 

Dayal. 7 0 C 166 

2. — Suit on account stated — Hypothecation 
bond for the amount due— Obligor presenting 
registration of bound denying execution. 

%e plaintiff sued (i) for registration of 
jt l^othcaalflon-J-hpjhd executed by 


Account staled-(CflH^^^.) 

the defendant ; (ii) in the alternative, for re. 
eovery of the amount of the bond upon an 
account stated. The defendant denied exccuhon 
of the bond, and that she had any dealings 
or stated any aconunt with the plaintiff. I e 
Comts below disallowed the first claim as barred 
by limitation, and disallowed the second on the 
ground that the bond bad efieettd a novation of 
the contract implied by the statement of accounts 
jBTcZr/, that this decision was wrong, and 
that the plaintiff was entitled to sue upon the 
account stated. 4 All Sd List. Kiam-ud-din. 

11 All, 13=8 WN 280. 

3^ — Cause of action — Evidence of the exist- 
ine debt— Flesh contract interest— Damdupat. 

In June 1883, the plauitifi’b father advanced 
a loan to the defendant at compound Inteiest. 
The account of this debt with interest was ad- 
justed and signed frnm time to tune. Jn June 
1893 , it was adjusted and signed, the amount 
found due being Rs. 28-8-0. In February 1896, 
the plaintiff sued to lecover tins amount. Held, 
that the account ( luzukbala ) was merely an 
acknowledgment of the debt and of the correct- 
ness of the calculation of interest upon it, IMd, 
also, that the plaintiff was not entitled to treat 
the amount so f^und due as principal and to 
claim interest upon it. The debt to be sued on 
was the amount originally advanced, and the 
interest recoverOible was limited by tha<- amount 
according to the rule of da»ndupat. By English 
law an account stated could be sued on as im- 
plying a promise to pny- Formerly this w'as tho 
rule also in Bombay (as shown by the earlim 
cases ), w'bere the account was signed. If, how- 
ever, it was not signed, it (‘ould not be sued on 
as a new contract. Indian Limitation Att 

required an acknowledgment or admission of a 
debt to be signal ; and an admission not made in 
the manner prescribed by law^ t( i e. signed ) »or* 
the puipose of preventing a debt from becomii g 
barred does not imply a promise to pay it if it 
should become barred. According, however, to 
the later authorities, an account stated or ad- 
justed (ruzukbata ) cannot be sued on as a fieah 
contiact. The suit must be brought in respect 
of the original transaction, and the subsfquent 
stated ^or adjusted accounts are only evidence of 
the debt arising from them, and serve to pre- 
vent the operation of the Act of the Limitation. 
^ Skankar y Mukta. 22 JBom &1B. 
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h^tCS.— Eol: 23 All mCon: 26 Mad 186; 
f 12 M L I 441 Dist: 2i Rom 26 Bom 


:-l87. 32 Mad 284; 19 M L T 372. 


4.-0. ?. G. 0. 2 r. 2 (1882 : S. 43 )— Cause of 
action — Account stated— Mortgage transaction. 


Ha^spaj V Laiji. 


6 Bom L R ^54 = 
28 Bom 447. 


Account stated-(ConcW.) 


The defendant traded in Zanyibar as the 
agent of one Khimji, who owned live shops with- 
in the German iurisdictlon. To release from at- 
tachment these shops, the defendant obtained from 
the plainrifi a sum of Rs. 7,000 out of which 
he applied Rs. 5,869 in discharge of the attach- 
ment, and returned the balance to the plaintift. 
As a security for the repayment of Rs. .5,8(19. the 
defendant became personally rf^sponsible for the 
amount, and as part of the same transaction, he 
got a mortgage in his own favour from Khimii of 
the five shops and in turn sub-mortgaged them to 
the plaintiff. Asa result of these t.ran&actionb, the 
plaintiff debited Rs. 2,763 in the genei.'^l account 
w'hich was in the name of the defendant. Tph 
plaintiff then brought Suit No. 19.3 of 1899 against 
the defendant to recover the balance due on this 
general account; and a few days later he brought 
another Suit No. 196 of 1899 for the puipo^e 
of enforcing certain rights under the sub-mort- 
gage. T le first suit was decided in the plain- 
tiff’s favoui,but the second wa^ thrown out on 
the ground th it it was barred unrlcr Sentjon 13 
of the Oivil Procedure Code. 


A bare acknowledgment under s. 19 of the 
Limitation Act, does not imply a promise to pay 
on which a right ot suit could be based. 

An account so acknowledged is not an account 
stated within the meaning of aiticle 6.5 of schedule 
II of the Limitation Act. 1 Rom 590 . *2 Bom 
5 j 30 ; 13 Moo T A 37 ; 0 Bom o83 ; 8 Bom 405 ; 9 
Bom 516 ,7 Rom 114; 15 All I A 10 Cal 284, re- 
f(‘rrcd to. Beohap Raghtibir Singit through 
the Courts of Wards v Udechand Agapwal 
11 C P L R 65. 


6 —Limitation Act s, 1.9 — Acknowledgment of 
debt — Stamp duty. 

I he meie fact of a document beingan acknow- 
ledgment of debt within the meaning of s.U) would 
not make it liable to a stamp duty, under Sch T 
Art I of Act I, of 1879. it should be intended 
to supply eiidence ot s debt. 

Ambica Dat v Nityantmd Singh. 

30 Cal 687. 


that the second suit was not baired by 
Section 43 of tlie Civil Procediue Code, since the 
two claims were not in respect of the same 
cause of action. The cause of action in the 
earlier suit was an adjustc<l account, in lespect 
of the transaction arising out of the mortgage; 
and the mortgage constituted a cause of action 
in itseU in the second. 


7 — Guardirns A Waids Acs, Vll of 1890 — 
Mirioi — (biardian — Oeht — Ackiiowhdgment of 
liability— ikdeiiliou of time J 

A guaidian appointed undei the Guardians 
ami Waids Act can sign an acknowledgment of 
IPbility in respect of, or pay part of the princi- 
pal of a iebt so as to ex:tpnd<-ht. period of limita- 
tion against his ward in accordance with rs. 19 tS: 
20Limdabion Act. provided it be shown in each 
case that the Cuirdian’s act was for the piptcft- 
lon oi benefit ol the ward's pioperty. 
Annapagauda v. Sangadigyapa. 

26 Bom 2^1 ; 
See 20 Bom 61, 17 AH 19$. 


An account stated respecting a debt consti- 
tutes a new and distinct cause ot action, the 
consideration being the ascertaining of the pic- 
viously uncertain state of the tiansaotion between 
the parties, while a promise to pay i« implied by 
the admission of the balance. 


Account staled or adjusted Truzu- 
khata). 

See 1 Aecoint Slated 

2 Limitation Act S 19. 

3 Mortgage— Accounts. 

4 Limitation Act Art 64. 

Account, suit for. 

See 1 Bengal Rent Act (VIII of lS69i, s. 
30. 


2 Costs. 


§— ^Aolsnowledgml^idt-^ til illitat loti Aetj a. 19 k 

iWliil ' 


3 Dekhan Agriculturists Relief Act. 
s. 15 B. 

4 Guardian «nd Wards s 41. 

^ Aecoimtoi , 
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6 Partnfipship-Suits Sespecting (3; 

Partnertliip. 

7 Plaint— Form and Contents of 

Piaint—Frame of soits Generally. 

: 8 Small Cause Court, Mofasil— Jui’is- 

diction — Account. iSolt for. 

9 Valuation of Suit— Suits. 

Account, suit for 

(1) Liability to aecount' fl) 

(2) Lumberdar (2-3) 

(3) Mahomcdan widow in posses- 
sion for dower. (4>) 

(4) Motber appointed adminis- | favour 
tratrix of minor son (5) 

(5) Right to afi a ccotint -Person 
with title barred by lapse of decrees upon these 
time (6) 

(6) Landlord and Tenant (7) 

( 7 ) Principal and Agent (8-19j 

(8) Refusal to account (20-21) 

(9) Right to Re 'Open settled ac- 
count (22-28) 

(10) Running account for portion 
of which hundis arc given(27) 

(11) Necessity to go into accounts 
■ in suits for profits (28~84J 

(12) General Cases. {85~88) 

(1) LIABILITY TO ACCOUNT. 

± — Liability to account— Adiniinistrator Gene- 
ral as Executor of the surviving trustee of religi- 
ous endowments. 

An account was decreed against the Adminis- 
trator General, who had been appointed the exe- 
cutor of the last surviving trustee under the will 
of the founder of a religions iristitntion. 

Thacoor Lass Sett v Hogg. Cor 68 

(2) LUMBERDAR, 

2. — Lumberdar-— Account of rents uncollected, 

Kdd, that a lumerdar is ordinarily bound to 
account for rents not collected if he does not 
exiwcise his power of distraint with clue diligen- 
ce. Sees Ram v Chait Ram. 

2 Agra 266. 

S^Account of rents nncollected. 

He W, that a lumberdar is not liable for the rent 
which he, without any wilful default on his part, 
has never received, if he shows tb.at lie has done 
his duty in endeavouriug to cApi-ei, the .same. 

Ena yet Hossein v Gholsm Ally. 

, S Agra 276. 


In a suit by the only brother and neir-ar-mw 

of a Mahomedan of the Shiah sect, claiming the 
whole of the deceased’s estate, and for mesne pro- 
fles, the issues raised by the pleadings were, first, 
whether a marriage had taken place between the 
deceased and the party in posses^^ion, who claimed 
to he bis widow, and secondly, the validity of a 
deed of dower executed by the deceased in her 
'J he Courts in India found these issues 

in favour of the widow, and dismissed the suit. 
The Judicial Committee, in affirming the Court’s 
points, held further that, alth- 
ough the estate of the husband was hypothecated , 
for the dower, yet as the heir-at-law would be 
entitled to the residue after satisfying the wi- 
dow’s claim, he was by right entitled to an accou- 
nt, but as the plaint was so framed as not to 
admit of an account being taken, the appeal was 
.affirmed, without prejudice to a suit being brou- 
ght for administration of the deceased’s estate 
.upon the footing of the marriage and deed of do- 
wer being admitted in the suit. Amecpoonfiissfi. 
V ffloradonmssa. 6 Moore’s I A 211. 


(4) MOTHER APPOINTED ADllNISTRA- 
TRIX OF MINOR SON. . 


5 — A mother appointed under Sec. 6 of Act 
XX cf 1864 administratrix of her minor son’s est- 
ate is not bound, as is a curator appointed under 
Sec. 9, to present accounts. After the minors 
death the only way in which she can be called to 
account is by a suit instituted by a person inter- 
ested. Narmadabai. P J (1883) 308== 
I L R 8 Bom 14. 


6 — Bight to an account — Person with title 
barred by lapse cf time— Hereditary Offico, adm- 
ini«f ration of trusts of. 


'j he Plamtifl brought a suit to establish his 
right to and for possession of the hereditary office 
of dburmakciTta of a pagoda and to remove the 
defendant, but it was held that his title was exti- 
nguished by lapse of time. that plaintiff, 

having no longer any titlet^^ the property^ 
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was not in a position to treat defendant as a 
trespasser and to call upon him for an account of 
the past administration of the trust upon thal 
footing; and further, that the suit being substan 
tially one tu remove the defendant from fcne <rust 
and establish plaintid’s title to the heieditary 
office, or on failure of this, to secure the appoint- 
ment of a fit and proper person to till dclendant’s 
office, the account was only prayed for on that 
understanding, and, therefore, the plaintiff was 
not entitled to call for an account of the past ad- 
ministration of the trust, as a person interested 
in the religious trust. Manally Chenina 

Kesavaraya y Vaidelitiga. 1 Mad 31^3. 

(6) LANDLORD AND TENANT. 

7 — Tenancy — Advanced set oS aj^ainst the 
account of rent due — bnit for rent — Limitation 
ActCX7of l«77)arts. 85, 8u sch. II—Form of 
decree. 

The plaintiHs cx'^cuted a lease in favour of the 
defendant Xo. for nine years. An annual lent 
was fixed payable by instalments. The defendant 
as instructed by the pluritiffs, paid on their be- 
half froru time to time Uovernmenl levenue, ces- 
ses, expenses of litigation etc. The defendant used 
to set nif those sums against the rent due to pla- 
intiffs under the lease. The plaintiffs instituted 
this suit for an account against the defciulauts 
after the lease had expired:— -Hold that the suit 
for an account was not maintainable, the lease 
created between the parties the relationship of 
landlord and tenant and the only relief which the 
plaintiSs could not ask is a decree for rent if any 
still lemains due. Bhekdbfiri Lai v Badhsingh 
Dudharia. 27 Cal 663. 

(7) PRINCIPAL AND AGENT. 

8 — Account — Agent — Civil Procedure Code, 
Act X of 1877 Sections B94 and 3.>5. 

Procedure to be observed in taking accounts 
discussed. Annoda Persad Roy v Dwarka 
Hath Gangopadhya. 6 Cal 754= 

8 C L R 321. 

9 — Sch 11 Art. 85— Suit for balance on runni- 
ng account. 

When an account between a principal and bis 
agent 8hoiv.s what balance is due from either par- 


Account suit for-(Oon^dJ 

ty Hi different times, but is never finally settled, 
it is a running account, and the limitation begi- 
ns to run from the date of its being closed under 
Art t5. Limitation Act. Prem Kaur v Mohan 
Lai. 1^8 P L R 1909. 

10 — Arts 89, 116, 132 — Contract of service in 
wilting icgisterod-IVincipal f.nl agent-Accounts, 
<uit for. 

Art 89 of Seb U of the Limitation Act expres- 
dy applies to the eve of a principal suing his 
agent for an account, whilst Art. 116 applies to a 
suit “for compensation for the breach of a contract 
in Wtiting registered’. To ascertain which article 
of the sclu'dale applies, it is necessary to see what 
]t> the relief vt'hich the plaintiff claims. The ex- 
piession ““moveable property” in Art 89 of Sch. 
n of the Limitation Act includes money. 27 All 
27; 8 0 W X lid: 1 0 L J 147; 1 C L J 232. A 
suit not merely for an account, but also to enforce 
111 the plaintiii's favour the charge created to 
secure the moneys which might be found due 
from the agent to liis principal On his ac'^ount, 
fal].s wil’iiii Alt. 132 of the 2nd Schedule of the 
Limitatu'^i* Act. and the period of limitation is 
twelve vtis irom the time when the money sued 
for become^' due. Hafezudclin Mandal v. 

Jadu Nath Saha. 7 C L J 279 = 35 Cal 298 
= 12 C WN 820. 

11,— Alls 89. 120.— Suit for accounts by 
Zemindar agiiinsr iiaib — Prinioipal agent. A suit 
by a prncipal aginst his agent for an account 
.ind for moi cy that may be found due upon such 
account being taken is governed by Art. 89 Sch 
Tl of rhe Limitation Act. Jogendra Nath Roy 
V Deb Nath Chatterjee. 8 C W N 113. 

Notes: — Fol : 32 (lal 719 = 1 G L J 232; 36 
Cal 298=32 O W N 820=7 C L J 279 = 
H G W X 121. 

12 — Pfiiicipal’s suit for accounts — Distinc- 
tion between a decree for an account and a de- 
cree made upon the hearing -Costs. — 

A principal brought a suit against an agent, 
who WHis employed ac a dewan for drawing and 
expending the inonry of the principal, alleging 
that the agent has diawn more than he bad 
spent for him and tlie balance was misappropria- 
i ted by the agent. He also claimed any other 
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sum wliU'li iiiJgliG 1)0 foiuiJ p^iyablo to him Tho 
agent denied having received any money and 
Also bis liability to an account thereunder The 
court found that the relation ot agency subsisted 
- between the parties The Appellate Couit dis- 
missed the suit on the ground that though an 
attempt has been made to pio^^e a balance due, 
still from the evidence adduced at the hearing, it 
wag impossible to decide, how much of the prin- 
cipal’s money was unaccounted foi: — Held^ that 
such a suit was essentially a suit tor an account 
and the Lower Com ts should have oidered an 
account to be taken of the defendant’s dealings 
with plaintiff's money. This was without any 
expression of opinion that, m a suit for an ac- 
count, an issue may not be laised, at the outset, 
so cleaily as to be ready for decision. But the 
general rule being the other way, this suit was 
m example of it. Humtiath Rai v. Krishna 
Kumar Bakshi.l4 Calc 14-7 -L R, 13 1 A 123 

Notes-.—iHst 32 Cal 719 = 1 C L J 232; 20 
Alad 418.' Id C W N 212 Fob 1 A L J 722 
Kef: 27 All 37t = (]90.i) W X 3: 6 C L J 
7)80,- 12 C W N 28. 

Form of suit for account — Biocedure on 
tjakiug accounts — Ci^il Procedure Code (Act X of 
1,877), ss. 2.70, 397). and 39rt, ‘^ch, IV, form 167 — 
Form of keeping accounts of joiut property m 
mofussil — 

In a suit foi an account by a principal against 
hi8 agent, the plaintiff should ask in his rdaint 
that a proper account may he'ta ken. If the de- 
fendant is found liable to lendei such account lor 
' a certain period, the Court should make an inter- 
locutory decree declaring that he is so liable, and 
direct hnn to file an account in Couit within a 
fixed period. This decree ma> be enforced under 
s. 2^0 of the Civil Brocedui^ Code. Alter an 
account has been filed, the plaintiff should be 
allowed reasonable time to examine it. jf the 
objections are numerous, the procedure prescri- 
bed by 8 * 1 . 394 and 39o and form 157 of ISch IV 
of the Code should be followed. When the ac- 
counts have been taken, the court must determine 
the amount due, and the final decree should be 
« for the payment of this amount and also, if necc- 
\ ^r'y, fpt the delivery of any papers, vouch^^rs, 
or other documpnts which have come into the s 
tb^i|gen,tin the cowise of his employ- | 
of joint pro^ | 


I 
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perty in the mofussil considered. 

Degamber Moziimdar v. Kallynath Roy, 
7 Cal 654=9 C L R 265>. 

14- C BCO. 22. r 4, fe. 107 (2), 0, 22r.ll(l882 
Ss. 368, 562) — Limitation Act. ArtJ75 0. — Death 
of icspondent — Legal representative necessary for 
prosecution of appeal- Applicfltion for substitution 
of legal representative made within six months 
of obtaining probate of deceased respondent’s 
will, but more than six months after his death — 
Abatement of appeal — Sufficient cause. 

In a suit which was in substance one for 
taking the accounts and winding up the affairs of 
a parinersh.p which had subsisted between the 
plaintiff and several defendant** to that suit, a final 
decree was made binding the plaintiff and some of 
the defendants to contribute in ceitain proportion 
a sum of money ^^f which a portion was directed 
to be paid to another defendant A. Pending an 
appeal before the High Court, preferred by some 
of the foimer, A (lespondent) died leavings will. 
About foui months after a’s death A'sson obtained 
probate of the will. The appellants applied for 
substituting the name of A’s son for A within six 
months of his obtaining the probate, but more 
than six months after A’s death. He///, that the 
appeal could not have proceeded in the absence of 
a representative of A, and no sufficient cause 
having been shown for not applying for substitu- 
tion wiihin six months of A’s death, the appeal 
had abated under Ss. 368 and .^82, G. P. 0,, and 
Alt. 175 C. of Sell. H of the Lfmitation Act. It 

M. L. J. 147. Raj Chunde? Sen v. Gaugadar 
Seal 1 A L J 145 = 31 Cal 487=8 C W N 
442 = 31 1 A 71 P C = 14 M L J 147. 

Notes.— Ref: H GW X 698 ; 5 0 L J 310. 

15— Fraud nr specific error in account, Allega- 
tion of.— M sued for an account of all moneys 
iecei\ed and paid on his behalf by T, deceased 
(represented by his widow), and p as his agent 
Horn 1st August 1859 to 30th April 1865. it wasal- 
leged in the plaint that M ‘deft India in 1858. and 
has since lesided in Scotland; that at the time he 
left h^ was, and still is. possessed of extensive 
property in the Piovince of Bengal, chiefly landed 
property thatT and afterwards T and F were 
his agents and managers. In his written state- 
ment, M stated that ‘in the month of June 1861, 
the deceased rcudexed an account io the plaintia 
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showing that all mone^ys cine to hii i by the plain- 
tiff in respect of his salary and commissions up to 
the 31 st January ISGl, being the whole of dece 
ased's claini against him up to that date under 
their above mentioned arrangements, had been 
duly paid by the plaintiff. In the month of April 
1866, the deceased transmitted to the plaintiff the 
agency accounts of himself and his firm with the 
plaintiff in continuation of the accounts rendered 
by him as mentioned in the preceding paragraph 
brought down to the end of February 1866 ; and 
again in May I860, the deceased transmitted 
the continuation of the said account brought down 
to the 30th April preceding, being the 
date of the termination of the agenc3^ 
The said accounts rendered have been 
examined by the plaintiff, who verily believes that 
the true balance now due to him thereon exceeds 
Ba: 1,00,000. without including interest.” There 
was no allegation in the plaint, written statement 
or opening of counsel, of fraud or specific error. 

that M, in his plaint and written statement 
had not disclosed any cause of action. 
MacfeintosB v. Temple 2 Ind. Jut* N S 833 

16 — Suit against gomasta — Duty ol Court to 
look into accounts. 


Account suit for-('Oon(d.) 

Where planitiff sued for specific items of 
money due by his agent, on account- of ' moneys, 
with which the agent wrongt ally credited himself, 
and an objection was raised that it wiis al ‘ suit 
for an account ’ and as such not cognisable under 
art. 31 of Act IX of 1«S7, Mfld, that it was not 
a suit for an account ” and was cognisable by 
the Court of Small Causes, Sankara Peddi v. 

Errama Reddi 19 M L J 113. 

19--Execution proceedings transferred to ' a 
Collector — Court‘s power under S, A— Cbl le- 

ctor’s duties, 

A Hollector acting under 320 of Civil Proce- 
dure Code has power to include on the debit side 
only such charges as can be incurred under the 
provisions of the chapter ; and the Court is per- 
fectly justified under S. 324 A in regarding as at 
its disposal, the balance w^hich is left after such 
charges have been deducted ; and if there be any 
charges which nave been not so incurred, but 
which have been inserted in the accounts, such 
charges, being improper, cannotiaffect or restrict 
the disposing power of the Court over the balance. 
The power of the Court as to the application of 
the balance is complete although the fund itself 
remains in the hands of Collector as trustee" 


In a suit against a gomasta to obtain accounts 
of moneys which had come into his hands, it was 
held thnt it was not enough for the Lower Courts 
to make a decree ordering the defendant to render 
nik«8h papers to the plaintiff ; it wa«; the business 
of the Court to have these papers brought before 
it and examined, and to determine whether they 
were correct and fair accounts between the parties. 
Shushee Shekhui* Audhikaree v, Sulceni' 
Biswas 22 W R 191. 

17 — Decree for aocount against agent. — 


The amount of maintenance to be determined 
for the judgment debtor is a matter for the Court 
to consider and decide and one which it cautiht 
allow the Talnkdari Settlement officer (acting as 
a Collector) to decide. 

The Collector, like an agent, though ^ bound 
under S. 321: A to render accounts, cannot be 
compelled to give up the account books into Court 
nor does the section require him to pay the baja.n- 
ce into Court. Rupali v. Kalyansingj Rupali 
V, Gambhirsingji (GRorn L R 825). 


Where a decree requires an agent to render 
accounts, he can only discharge himself by acc- 
ounting for all the moneys that have come into 
his hands, and it is always open to the decree-holder 
to show that this has not been done. Wooma- 
nath Roy Chowdhry v. Sreenath Singh 

15WR260. 

18— Principal and agent— Specific suras of 
money credited by agent to bimtelf, suit for, if 
one “for account ” — CognisaVfility by krovincial 
Cause Court", Act IX of 1881, ». 31.— 


(8) REFUSAL TO ACCOUNT 

20 — Refusal to account — Destruction of acco- 
unt books— Where a defendant refused to render 
accounts, and there was evidence of spoliation of 
the banking books, the Court charged him with 
the principal sum for which he was acconntable. 
with interest at 12 per rent per me^isem in lieu of 
the piofits he failed to account for. 

Rampershad Tewarry v. Shco Clnirn 
Dosb ; Thookra v, Rampei*sliad Tewarry 
10 Moore'a LA., ^90 
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Si-Limitation Act Arts 85 IJfi-Account, 

suit lot, limitation-Demand-Breach-Limitatmn 

ActCXV of 1877), Sch. 11. Arts. 89, 115, ll&. 

When there is a contract to render accounts 
year by year, Art, 116 of the Limitation Act ap 

plies if the contract IS registered, and Art. 116 if 

it 18 uniegisteTed. 

Neglect to comply with the demand to render 

accounts is tantamount to a retusal within the 

lueanmg of Art. 89, 

Where the contract was to render accounts 
year by y6ar and tbeie had been successive de- 
mands and breaches at the en<l of every year, and 
plamtiiff brought a suit for accounts within three 
years of the last breach. 

He\(L whether Art, b9 or Ait, 115 applied, he 
was entitled to accounts for one year only. 1 0 L 
J 21 1 , Fol , 3 L K W, Belied on. Easiii 
Sarkar v Baroda Kishore Acliaryya 

Cnowdhupy IICL J d.3=5IiidCas 186. 

C9) RIGHT TO REOPEN SETTLED 
ACCOUNT 

22- Right to re-open settled account- irrineiples of 
Court of Equity in re-opening accounts— Princip- 
les which regulate a Co’irt of Equity in opening 
stated aad settled aceounta— Accounts of long 
standing and great complication of a mercantile 
ll-m at Calcutta one of the partners of which 
afterwards acted as aeent in England, involving 
charges for agency and partnership transactions 
w^re mntually agreed to be investigated and 
closed. After long negotiations and discussion 
respecting some of the charges, an agi cement was 
come to, the parties agreeing to strike the general 
balance at a given sum, reserving ona item of the 
account amounting to a considerable- sum, for 
future investigation 'i his reserved item was 
subsequently settled by the acceptance of a bill of 

exchange for a lesser amount, as such reserved- 

item if re-oponed would have disananged the 
settled general account. The bill of exchange was 
(Usbonoored and an action brought to recover the 
amount. A bill was then filed for an injunction 

for the oancelmeot of the bill of e^ch^^nge, and 

praying that the accounts so settled might be 
opou^d. TbeBuprrao Court at Calcutta held that 
^ beihg open was evidence 

^ that the accounh was not finally and de- 


Accounl suit 

cause to the Master On appeal, held by the 
Judicial Committee (levcrsing such decree, and 
dismissing the bill with costs) that the transaction 
amounted to an adjustment of the general acco- 
unt betwpon the parties, subject to the reserved 
item which was subsequently settled, and that the 
accounts so settled and closed could not, in the 
absence offraud be re-opened Me, Keller V. 
Wallace ^ Moore's I A S72 

23 Examination of accounts, waiver of — 

settlement of account— Ko fraud or undue in- 
tiuenceused in settlement— Pronussoiy note for 
the amount found due— Be-openmg of accounts, 
not allowed. 

Where two persons ha\e mutual dealings and 
accounts and one of them of his own free-will 
andaccoid and without any fraud practised or 
undue influence exerted by the other waives his 
right to an examination of the accounts for the 
purpose of ascertaining the balance due and 
agrees to treat a gross sum as due from him and 
executes a promibsoiy note for the amount, the 
^pTomissoiy note must be tieated ulher as the 
gresult of a settled account or as a settlement by 
compromise, and in either case it cannot be ic- 
opened.(5 M I A 395 Fol ) Magniram 

Kkupchand v Laxminarayan Ramprata^ 
lOBom L R 281=32 Bom S53 

24j— Hindu Law— Fartition-Account-Acconnt 
' for partition nature of-Mitaksbara joint family 
* — Manager’s liability to account — Settled account 

when to be reopened or impeached-Right to correct 
account-Pleadings. When accounts have to be taken 
I with a view to a partition of joint family proper- 
ties, the account which has to be taken of the en- 
^ tire family property in th#» hands of the different 
members is mainly an enquiry into the existing 
: assets; the head of the family cannot, in general 
be called upon to defend the piopriety of the past 
transactions of the family. 

‘ Although the Court is always reluctant to re- 
' openacconnt which has' been settled with delibera- 
^ tion and with tolerable fairness, relief will be 
^ gran'-ed where fraud or mistake is established; 
i and it does not matter whether the error in the 
^ accounting occurir8|l by accident or design :nor is 
5 it necessary that error or mistak'" should be 
- mutual K an iterfiasts been omitted in the account 
I hy ]l may M recovered^ 
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A settled account is only jjnrna facie evidence 
of its correctness; it may be impeached by proof 
of unfairness or mistake in law or in fact ,and if 
it be confined to particular items of account it 
concludes nothing in relation to other items not 
stated m it. But the right to correct an account 
is confined to cases in which no element of estop- 
pel has intervened or where there is no obligatory 
agreement between the parties as upon settlement 
and mutual compromises. 

Ordinarily, where a party seeks to open a settled 
account there must be some direct, distinct and 
specific avermentjof errors to entitle the party to 
open the accounts, but where no objection was 
iak‘-'n by the defendant to the frame of the suit 
and even after the preliminary question of the 
liability of the defendant to render an account 
had been decided in favour of the plaintiff, and 
the accounts had been elaborately examined with- 
out any objection as to the course adopted being 
taken, the Court will not allow an obiection of 
this character to prevail when it is not suggested 
that the defendant has been in any way prejudi- 
ced hy the omission of the plaintiff to specify the 
errors in the plUint, 

Bhowani Prasad Shaha v Jtigaier- 
uath Shaha 13 C W N 309= 

9 CL J133=3 Ind Cas241. 

24 A— 0 PCS. 2 (2) (1582 S, 2)--Deoree— 
Settled accounts, order directing reopening of. 

Plaintiff, a solicitor, advanced money to a client 
on a mortgage bond and three farther charges. 
The consideration for the third further charg<^ 
was not paid in cash, but was made up of (1) 
amounts due to the plaintifi on several pioniisso- 
ry notes in the plaintiff’s favour (2) ceitain promi- 
ssory notes executed by the cli#»nt in favor of a 
thiid party, which the plaintiff is said to have 
“taken up” (3) balance of amount due as interest 
onithe mortgage and 2 further charges and (4 ) a 
certain amount stated to have been found due to 
the plaintiff as costs for actmgfor him in vatious 
suits, upon a settlement made of amounts due 
under various taxed and untaxfd bills, a large 
remission having been allowed in consideration 
of all the bills not being taxed. In a suit by the 
plaintiff against the heiia of his deceased 
client to realize the amount due on the 
mortgage and the three further charges, the plain- 
tjf Qht^iijed a ^ecTfeonthe 


Account suit tOT-^-Gontd.) 

but the 4th bond was ordered to he reopened 
and it was directed that the plaintiff “ do get all 
b:s bills of costs npto the rfrd August 1903 taxed 
by the Taxing oificer of the High Court, and then 
refile the bills in this Oouri, that then a Commis- 
sioner be appointed to take accounts in the light 
of the observations in this case, that after the 
Commissioner’s Report is received and the par- 
ties are heard thereon the final decree will be 
drawn up under s. 89 of the Transfer of Property 
Act. Reid, that this order was a decree. The 
fact, that the Subordinate .Tudge intended here- 
after to adjust the equities arising out of the 
contract, did not in any way do away with his ad- 
judication that the contract, as it stood, was not 
binding on the defendants. 9 Bom 183 dist and 
doubted 15 Bom 155 s cL R 18 1 A 6 at p 5, 

Shamuldhone Dutt v SHmutty Sufiila Bala 
Debi. 12 C W N 1102=36 Cal 493= 

2 Ind Cas 553. 

25— Where the Court is asked to reopen ac- 
counts on the ground of fraud, at least two or 
three instances of particular items must be esta- 
blished which the Court can take as false and 
fraudulent. Boo Jeenut Boo y. Sha Nagar 
Wallab Kanji, P J a886), 175 = 11 fiom 78. 

Notes:—Ap: 16 Mad 311. Fol: 17 Bom 756. 
Ref: 14 Bom 279; 16 Bom 186; 21 Bom 
424PB;7BomLR 836. 

26- ~Settled accounts — Suit for accounts — 
Pleading — Procedure . 

The requisites for making an account a settled 
account depend on the circumstances of each case 
and the mode of dealing between the parties, 

1 Ball and Beatty 420at428;L K 2 H L 1 (X»67); 

5 Moo I A 372; 8 Moo P 0 378 

(1858), referred to. If a settle^ account 
is impeached for errors, particular errors must be 
stated and proved and the same rule holds even 
when the accounts have been settled errors ex- 
cepted, Where the plaintiff made no averment 
m his plaint that accounts had been settled but 
commenced action on the footing that no accou- 
nts had been rendered. JThfd— That the plaintiff 
could not after the suit had been tried out on 
that footing be allowed to convert the case into 
one for reopening of accounts on the ground of 
errors contained therein. Procedure in account 
suits indicate^, and that adopted in the present 
^ case qopdeinned. In a suit^ for account, if P^b^ 
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lity to account is denied by the defendant the 
question of accountability is to be tiied hist It 
IS only after an adverse decision against the de 
lendant ujpon this question that he may be called 
u^on to render an account iLK 14 Cal 147(1880) 

referred t^o Mahesli Chandra Bosu v Radjia 
lishofc Bhattacharjee 12 C W N 28 

(10) RUNNING ACCOUNT FOR PORTION 
OF WHICH HUNDIS ARE GIVEN 

27 — Running account foi portion ot which 
hundis are given —Obligation to sue on hundis ~ 
Where there IS a lunmng account beti^een 
the parties, a portion of ’which relates tn an 
amount due upon dishonoured hundis plaintilf 
18 not bound to sue upon the hundis but may 
base b a claim upon the running account 


Account suit fot-iOonid^) 

A piaintil! who is in possession of the af count 
papers, cannot be allowed to sue the dtfeiuiants 
for accounts unless he produces the pipers m 

Court with a«iiccmctof stitcment what tlu} 

contain and what the balance is whethci m his 
favour 01 against him Until be does that it ii> 
impossible to call upon a defendant to answer a 
charge of misippiopnation of raone’^ oi being ha 
hie to the estate on the accounts A peison who 
seel s equity must do c<piity (1^ W Eli I ol ) 
Upendra Kishore Rai Chaudliiw'y > 
Eamtara Debya Chauclbiirani 
13 C W N 696=4 Ind Cas 542 

30— Oudh Rent \a s 108 cl (D)— All <o 
sharers necesbary parties to suit — llis joinder ot 
parties— Act XU ot 1882 s 28 — 



Ram Chand v. Fitnna Lai 


3 N W 323 


(11) NECESSITY TO GO INTO 
ACCOUNTS FOR PROFITS 

23--.\eeeasity to go into accounts in suit foi 
profits,— 

The mete fact- that m a smt for profits h\ a 
co*Mharer it nedestery +0 go into the accounts 
will not alter the charact<»i ot the suit and make 
it one tor settlement of accounts Dabee Been 
V Dborga Pefsbad 3 N W 49. 

Notes — Ref IG All 28 F B 

— Csufructuan mortgage constituting 
mortgag^^e Agent and Receiver — Mortgagors 
rights to demand accounts— Suit for redemption 

Construction ol deeds — Amount for which 

mortgagee liable to account — 

Where a usufructuaiy moitgage-deed consti- 
tutes the mortgagee the Agent and Receiver of 
the mortgagor the mortgagoi is entitled to call 
upon the mortgagee to fuinjsh accounts of reeej- 
pts and^ payments. The amount for which the 
mortgagee is liable to render an account is not 
the gross rental of t*he lands but only such amount 
as was actually received by him or on his behalf 
ai^d! spe’h sums if any^ as might have been recei 
ved Vy**li!m but for his own neglect or fault 
Baparfif Prasad y Ram Narain T C W N ^14 
^ ^ ==2^ All 287=30 I A 66 fP C) 

% id i 5 




The plamtifth being sharers in a ullage bio 
light a suit against all the othei slnieis for setth 
ment ot acoount^ —JJpUI th it there was no mis 
joindei of paities — HfhH fuithii that m % smt 
for settlement of accounts under s. 108 <1. (IGj 
Oudh Rent Act all the co sharers m the ibtate 
(whethei it be waha! fhoJ pa^h or othu bub* 
division of a // tha^') to which the suit relates 
ai d m respect ot which accounts are to be stt 
tied aie necessary parties to the suit (Ref 7 H 
C SI HOG 251 ). Thakur Baksh v 

Bhagwan Din IOC 215 

31- G FC.'^ S72 Paitition suit Frehminin de 
cree, death after— Right of substitution at truing 
from to day— Limitation 

Where a deciee was made dedinng that a 
patty was entitled to a shaie in a ctitain pn> 
pert) and /a/ 1// / 0/ ttcc^unH of the 
property and the said party applied to ha%e the 
death of certain defendant who had died after 
the decree to be recorded and the names of hig 
heirs substituted before tbe final decree //# W, 
— That Sec 372 of the Civil Piocetlure Code ap- 
plied and that the right of the petitioner to apply 
for such substitution accrued from day to day 
and wa«! not baned nndei Set 178 of the Limite 
tioo Acti The ratio m such cases is not whether 
the decree directs a partition or a taking of ac- 
counts, but whether there m a pending suit 
ILR5 <^al 731 (18^^) LB 3 Gal m 
(18*2). 3 0 W 7e7 {lh99)) followe-J. 

mmm - 7 
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32 — Wh^t is an open and current account — 
^ With reciprocal demands — Indian Limitation 

Act, IX of 19n8, art S’! — 

Ueld^ that it is an open mutual and current 
account with the recipiocal demands where one 
party supplies the other with capital by Huiidies, 
and the latter in turn supplies the former wita 
goods, and there is sometimes a bilanee against 
the one and sometimes against the other and 
the formal b*^ lance struck within three years 
from the close of the account between them is a 
balance contemplated under art 85 of Limita- 
tion Act, Ihe fact that the parties used to as 
P certain every year a balance m order to see how 

the accr>i 2 nt stood between them is immaterial 
and does not alter the nature of the account 


(11 Bom 134, Fol ) Imrat Lai y Lai Chand, 
99 P W R 1910=. 75 P R 1910=: 
7 Ind Gas 715=124 F L R 1910 


33— Debtor and creditor— Onl} relationship 
— Kight to sue for account — 

The mere relationship of creditor and debtor 
IS not enough to enable the creditor to sue the 
debtor for an account. (Ref lfi6 P E 1882) 
Gtsrditta v Azam, 122 P R 1881 

84*— -Court fees-Accounts, suit for — Pr perty 
laid m Munsiif’s court as originally valued— 
Petition to increase valuation after finding by 
commissioner Valuation increased to amount 
exceeding r*ouit 8 jurisdiction- Return of plaint 
for presentRtion to the proper court — Mateiial 
% irregulaiity — 


A suit for account was filed in a Munsif s 
couit The iMunsif appointed a comniissionei to 
take an account, and it was found that the plain 
tiff would be entitled to a larger sum Plaintiff 
amended the plaint with the leave of the court, 
I ®-nd the \aluation of tbe suit was accordingly 

« Increased I be Munsif returned the plaint for 

i presentation to the pioper court IMd thai the 

Munsif had acted with material irregularity in 
permitting valuation of the suit to be m vised 
I and that he ought to have tried the case — 

I Irogya Udayan y Ippaeh Rowthan, 

I 12ML J 35=25 Mad 54S = LD9CLJ 

^ 367=13 CWN493=5MLJ 360 

^ j 

35— ‘Arts 123 127— Suit for partition Mis 
I joinder— Liability of heirs of Karnavan— Receipt i 

^ of assets. 
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Where 6 divided branches of a Malabar Tar- 
wad and a seventh divided branch sued for then 
shares of the property which had belonged to an 
eighth branch wl ich became extinct heM, that 
the suit was one for a distributive shore of the 
prnpcity of an intestate and that Art. 123 and 
not Alt li7 applied to the suit The Karnavan 
of rhe defendant s braneh came into possession 
of the properties of the extinct branch anl was 
apparent]} managing the same till his death on 
behalf of all the branches entitled to them held^ 
that the defendants as his heirs were not liable 
to account for such properties to the plaintiffs' 
branches unless they came mto possession of 
his assets or lu spent any of the properties for 
their benefit held also that the six bran- 
ches of the plaintiffs weie entitled to institute 
a single suit foi their six seventh share of the 
properties and the suit was not bad for misjoin- 
der of cause ot action Ammu v Kunhuni 

Menon. 4 M L J 43 

36— Claim based on account— Arbitration 

that claims based on account were 
propel subjects foi lefeionee to arbitration or 
assessors GoonaMull y Eliema Mull 

5 P R 1866 

Acounts suit for See Decree form of 

3 W N 218 

37 — Suit for balance of accounts— Evidence- 
Account «5tated— Acknowledgment — let XV of 
1877 bch II Art 54 

A mere acknowledgment signed by a debtor 
in the account book of Lis creditor showing a 
balance standing againt the debtor on an ac- 
count which 18 not a mutual account, is neither 
an account stated to wnich Article 6t of the II 
Scoedule of the Limitation Act applies, nor is it 
evidence of a new contraet which can be the 
basis of a suit 15 Fom 1 k 22 Bom 613 follow- 
ed Ganga Prasad v Ram Dayal 23 All 502 

38 — Contract Aot S 25 (•^) Account Balance- 
Promise to pay interest — Bond — Limitation 

Held that a balance of account struck by a 
debtor in his oi editor s books, which contains a 
di^ net promise to pay interest thereoi is more 
than a raeie acknowledgment of pro ( xisling debt 
and amoanth to a bond, and conscquenlly is a 
good contract under S 25 (11 1) e\en if ib consists 
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of time-barred items. Nanak Cliand v Diwan 
Chand. 135 PWR1910. 

39— Evidence Act s. 34— Accounts -Proof and 
corroboration of. 

Where there are cntnes in plaintifii’s Imht 
account book, which, according to the report of 
the Commissioner, is coirect and regular accord- 
ing to village custom in the part of the country 
to which the parties belong and their is also the 
plain tift’s own statement on solemn alhrrnation 
that the account is correct, helil that ceitain dis- 
puted items interested in the account should not 
be disallowed simply because they were not ad- 
mitted by defendants and specitie evidence 
was adduced in regaid to them, as there is no rea- 
son why sueh fictitious items should have been 
interspersed in an otherwise true account. 
Hanwanta V Akfoap Khan 80 PR 1910 = 
147 P L R 1910=117 P W R 1910 

40 —Accounts Suit for — Procedure — Bhxing 
date under Civil Procedure Code, S. ^15 (A) — 
auit for accounts — Procedure. 

When once the plaintiff establishes that the 
defendant is his agent and that he is an account- 
ing party, defendant ought to prove his receipts 
and disbursements. Where the agency is esta- 
blished, the Court ought to fix a date directing 
the defendant to fuinish accounts If he fails to 
furnish the accounts within the time fixed, the 
plaintiff may take advantage of the provisions of 
S. i60, Civil Procedure Code. 13 I A 123 (P C) and 
AWN 1905, Ilefd to Ragunath v Ganpatji. 

1905 AWN 3=27 All 37 4.. 

41— Taking of accounts m paitnersh^p suits— 
Set off. 

In suits for account, as in paitnership or par- 
tition suits each party however airayed foimallj 
becomes in turn cither plaintiff or defendants, 
although be has not claimed a set off. Nan- 
chand v Mussa. 6 Bom L R692. 

42— Maintability of suit for— Receiver appo- 
inting 'Jahsddar Agent and sub-agent 

—Indian Contract Act (IN of 1872 ), Ss 191 
& 192. 

A wit fot ftoboimts ffe m inhifatfciinabk b.t the 

mum kpHo nottaiRhi h» 

to w» ^ 
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The Tahsildar (defendant) as a sub-agent un- 
der the receiver, who may be regarded as the 
agent of the principal (plaintiff j, and, as sub- 
agent, he is liable to render accounts to the rec- 
eiver, and not to the principal. Jotlndfi. 

Narain Acharja Chowclltufy v Eajeadift 
Kishore Bas. 8 C L J 114=12 C W N 1036 

43— Mortgage held by banker against custo- 
mer-payment from customer’s current account- 
Banker’s dut> — Interest; 

In the absence of special direction to that 
effect, a banker is not bound to pay off a mort- 
gage which has against his customer from the 
latter’s current account, and interest is properly 
charged upon it until the customer directs that 
the principal should be paid off. 

Thakur Jawahir Singh v Lacliman Ba®, 

8 C W N 746 P C 

44— Accounts, suit for -Valu at ion -Larger sum 
found due — Additional duty demanded- Dismissal 
for non-payment-Relinquishment : 

In a suit for accounts, the valuation which the 
plaintiff puts upon his claim determines the juris- 
diction of the court and the amount of court-fees. 
In such suit a decree may be passed for a larger 
amount, though the decree cannot be executed 
until the fee is paid for the additional amount^ 
In a suit for accounts, on finding that a larger 
sum might be due than was claimed in the plaint 
the court insisted on the payment of additional 
duty in the course of the suit. The plaintiff offer- 
ed to relinquivsh the claim and dismissed the auit 
for default in paying the fee : — Held, that the 

order was erroneous and that the relinquishment 
made in consequence of such erroneous order was 
not binding on the plaintiff, especially as he had 
not been permitted to relinquish hia claim. 
Sellamutby Servagar y Ramaswami Plllai 

i21ILJ66. 

44A— Jurisdiction- Account suit valued at less 
than ten thousand rupees before Munsif— Final 
decree exceeding pecuniary limit— Appeal 

In a suit for accounts and recovery of papers 
brought before a Munsif who had pecuniary ju- 
risdiction to try sifitsi opto m, l,00u In talucj th« 
aki» m Of Wii uhm m Is m 

, mi ib»i im m fti* i Wi ^ ^^0 
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that additional co irt-fees would be paid for any 
amount to be found due in excess ; after the 
preliminary, decree the amount due was ascertain- 
ed to be Rs, 8, 424 ; 

Held that the Plaintiff cannot obtain a de- 
cree for a sum above Ks. 1,000 i. e. in excess of 
the limit of the. Munsifs pecuniary jurisdic- 
tion. 

That the plaintiff ought to be called upon to 
relinquish the excess and thus place the case for- 
mally within the pecuniary jurisdiction of the 
Court of his deliberate choice or the Court may in 
such a case remit the excess or presume the ex- 
eeas to remitted. GaJap Singh v Indf*a 
Coomar Hazra 13 C W N 493. 

4S-Practice— Oouit—Decree— No specific 
direction as to accounts—Decree contemplating 
accounts. 

Birection can be given at a subsequent stage. 
Where there is no existing direction as to accounts 
in a decree , but the decree does contemplate an 
account (which direction ought to have been in- 
corporated in the decree when passed), it is com- 
petent tothe^C7ourt at any stage of the proceedings 
to direct necessary inquiries or accounts 1 o be 
made or taken, SifJehangir Cowsaji Jehan- 
glr V Hope Mills, Limited. 9 Bom L R 1380 

Notes:— Ref: 10 Bom L R 1057. 

46— Principal and agent— Accounts— Agent’s 
liability— .Extent— Limitation: 

It is the d”ty of an agent to be constantly 
ready with his accounts (1819 J A W 18^) ref to; 
be must further be always ready to explain them 
and produce vouchers 8 Cal /54 and 7 Cal 027 ref 
to ; and not only that but also to be constantly , 
ready to pay the money that may be found due 
by him. 3 T L R 8V9 ref to. Sliib Chandra - 
Roy V Chandra Narain Mtikerjee. ^ 
32 Cal 719 at 725 = 1 C L J 232 i 


Notes:— Pol: 9 C L J 107 , 14 0 W N 121 : 
4 0 L d 198 ; Dist 85 Cal 298 = 12 G W 
N 820 = 7 C L J 279. 

47— Minor— Principal and Agent— Accounts - 
Advances made by agent— Benefit of minor-Ap- 
pHcation of advances. 

Me who seeks equity must do equity. 
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y When a minor on attain ng majority comes to 
e couife to have an account taken as between him- 
self and his agent and it is found on taking that 
account that the agent has made certain advances 
to the guardian, the only person to whom he 
- could make them as representing the minor-an<l 
f this have been applied for the mmor’s benefit the 
agent ought to be allowed tho^e advances in tak- 
ing the account, A guardian cannot bind his 
minor by a personal covenant. Surendra Nath 
' Sarkar V Atul Chandra Boy 7CLJ87 = 

’ 34 Cal 892. 

“ 48— Presamption in taking, when account 

cooked. 

When th(‘ accounts of a party are found cooked 
everything should be presumed ag-^inst him in 

taking accounts. Sakharam v Krishnaji, 

90PJ35O 

49— Hc/i/, that Judicial Circular ot 14th Mar- 
^ ch 1859, regarding a day-book as well as a ledger, 
was not to be too strictly construed or enforced. 
Sheokupti V Khoda Bakfih P R 93 of 1866. 

50. — Jurisdiction of court— Valuation of suit 
—Accounts, suit for— Conroe of appeal-Contrac.t 
Act (IX of 1& 72), s. PH ( 10 ) partnership— Dis- 
solution of. by death ot a partner who is member 
of a joint Hindu family— Limitation Act (XV of 
1877) sch. II Art loO- Accounts, suit for, after 
discolution of partnci ship— Evidence Act (I of 
lb72j, s. 92, Evidence — Cral evidence as to con- 
rents of a document. 

In a suit for accounts, where, the plaintiff has 
valued his claim at a sum not exceeding Rs.o.OOO, 
the appeal against the preliminary decree passed 
in favour of the plaintiff lies to the Divisional 
Court and not to the Chief Court. 

Where in a case, appeal lies to the chief court, 
but is filed in and heard by Divisional Court, and 
a fnither appeal is filed in the Chief Court, the 
further appeal may be converted into a first ap- 
peal, if this course does not prejudice any of the 
parties. 

In the ease of a joint Hindu family carrying 
on a trading business, the ordinaiy rules of part- 
nership do not appl) in tota: the concern must 
be governed also by rul'=‘s of Hindu Law, and one 
of such rules would be that the death of one 
member of the family cannot operate to dissolve 
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the family partn»rsbip. But it is equally clear 
that, where a partuership is composed of oerlam 
individual members ot a joint Hindu family au 
outsiders, the relations ot the parties are govei ic- 
ed by the ordinary l.iw of contract and not by 
Hindu Law. 

Some of the members of a joint Hindu family 
entered into a partnership. The^ deed did not 
show that the members of the family were acting 
onbehalf of the family. It was contended that, 
on the death of one of the members of the family 
'the partnership was dissolved, xleld, that the 
contention was valid. 

Eeld, also, that no extraneous evidence was 
admissible to prove that the members of the 
family were acting on behalf of the family in the 
concern and not in their individual capacity. 

A suit for accounts after the dissolution of a 
partnership is governed by Art. 106 Limitation 
Act (1877). 

Copies of documents required by s. 78 or s 86 
of the Evidence Act to be certified are not admi- 
ssible in evidence wh®n they are not duly certi- 
fied. 

The Chief Court held that the several acknow- 
ledgments relied on by the plaintiffs did not ex- 
tend the period of limitation, as they did not 
fall within the purview of s. 19 of the Limitation 
Act. 58 P R 1902 and 46 P R 1906=94 P L R 
1906; 31 Cal 865 distin; 2.5 All 378; ?1 Mad 344, 
ref. Ram Pershad v. Rattan Chand. 

87 PLR1909. 

5t. — Account stated — General account. 

Held that where a suit on accounts stated 
failed because the plaintiff could not establish it, 
the plaintiff was not on such ground debarred 
from recovering such sums of money as bad been 
advanced by him to the defendant within three 
years next before the institution of the suit. 

Ram Prasad v. Jamna. 2 W N 93. 

§2.— Arts 145, 120— Suit to recover Govern- 
ment securities deposited by way of loan— Limi- 
tation— Debtor taking possession of the estate gi 
his creditor as executor— Death of su^h executor 
r— Appointment of new administrator— New 
cause of action. Art, 145, Sch. TI of the Limita- 
tion Act governs the ot a of Govern- 
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ment securities, even if the transaction is consi- 
dered as a Zc/M of such securities and not mearly 
as a A debtor t-^king possession of the 

estate of his creditor as executor, is accountable 
for the amount of his debts to the estate as as- 
sets. On the appointment of a new administra- 
tor after the death of such debtor executor, a new 
cause of action arises rendering the estate of the 
said debtor executor accountable both as regards 
his own said debt as also regarding the general 
estate of the said deceased creditor remaining in 
his hands at the time of his death, and a suit by 
the new administrator to recover from the exe- 
cutor of the deceased debtor’s estate, the property 
and effects of the deceased creditor— to which 
Art. 120, Sch. II of the Limitation Act applies — 
would not be barred within 6 years of the death 
of such debtor ex<^cutor, 

Kristo Kamini Dassi v. Administrator 
General of Bengal. 7 C W N 476. 

53. — Accounts. 

A suit framed as one for a settlement of ac- 
counts should not be dismissed because the plain- 
tiff fails to prove the settlement. Evidence into 
the items composing the account ought to be gone 
into. Kishun Pershad v Bhagwanee Bin, 

Agpa F B 47. 

Ram Sahay v. Seethoo. 1 N W F 28. 

54. __Ss. 267. 258 — Partnership— Suit for ac- 

count only. One partner may sue another for 
account, during the subsistence of the partner- 
ship without asking for its dissolution, If there 
exist certiin circumstances which excuse a de- 
parture from the general rule under which ac- 
count and dissolutiun should be asked for together; 
what those circumstances may be will depend 
upon the facts of each case. Raghtibar Dayal y. 
Sheoram Das. 1ALJ94. 

55. — Account between debtor and creditor 
— Special directions as to sums borrowed by an 
agent in collusion with creditor— Restriction of 
the principal’s liability to those debts only which 
were shown to have been just — Burden of proof. 

Fraud and undue influence haviner been 
found, with the result that a d< cree cancelled 
transfers executed in favour of a creditor by a 
talnkdar wh^se manager had received in bis name 
money forming the consideration for the trans- 
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lers, an account was directed to be taken of the 
sums actually due and payable by the principal 
Directions were given for the payment not of all 
the money received from the creditor by th6 
manager but only of sums ( a) shown to have 
been lent by the creditor to the principal himself | 
personally and of those (b'l received by the 
manager on behalf of the principal in the course 
oi a prudent management. 1 he burden of proof 
lay on the creditor of showing that any particu- 
lar advance fell within the class (b); and where 
the advance having been received by the manager 
had been partly used in payment of Government 
revenue, due on the estate managed by him; held^ 
that the Court below had rightly presumed that 
the rents should have covered the revenue due; 
and this presumption having to be met, it was 
lor the creditor to bring proof to overcome it, 

Partap Bahadur Singh v, Chitpal Singh. 

19 Cal 174.=19 I A 83. 

S6. — Accounts— Whether bound to account for 
a period antecedent to his executorship — Obliga- 
tion to account is continuous — Stale claim. 

It is the duty of an executor when he comes of 
age to take the accounts of the administrator 
durante minoritats and the beneficiaries are en- 
titled to call upon the executor to render an ac- 
count not only for the period of his executorship 
but also of the period during which the estate was 
in charge of the administrator durante minoritate. 
When the administration determines by reason of 
the cessation of the minority of the executor, the 
administrator durante minoritate may be and 
ought to be called upon to account by the execu- 
tor or other person who succeeds him in the ad- 
ministration, and it is the duty of the latter to 
get the whole of the estate of the testator into his 
possession, to call upon the pf^rsonal representati- 
ves of his predecessor in office to render account 
of the estate and to recover damages, if necessary, 
for waste and mis-appropriation by his predeces- 
sor, and, if required, by the institution of appro- 
priate judicial proceedings. If he fails to do so, 
he must be held liable to the extent to which the 
estate would have been benefitted if he had faith- 
fully performed his duty. 

3 Atlkyns603. 

1 Modern 175. 

1 Cas. Temp. Lee lo. 

1 Strobh Eq (S C) 39$. 
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3 Crancb 0. 0. 355; 22 Fed, Cases 46B. 

6b Texas 704; 1 S. W 80d. 

J60 III 203; 43 N. E. 385. 

117 Ind 139; 19 N. E. 758. 

116 N. C. 416; 20 S. E. 516. 

130 Alabacna 456, 16 Southern 2.5. 

So far as an executor or administrator is con- 
cerned, his obligation to account may be treated 
as continuous and the person who is entitled to 
call for an account has the right to demand an 
account at every moment of the time during 
which the administrator acts as such; his right 
to demand an account runs with the duty of the 
administrator and may be asserted as long as it 
remains unperformed. 

If a person entitled to an a^'counting delay 
for a great length of time, his right may be bar- 
red by the presumption that the estate has been 
fully administered or by the rule of equity which 
discountenances stale claims. This effect of the 
lapse ef time may, however, be obviated either by 
the facts of the case or by the evidence shewing 
a subsisting right in the petitioner and a corres- 
ponding obligation on the part of the executor or 
administrator; for instance lapse of time may not 
bar an accounting delay if it is proved that there 
are assets in the bands of the executor or admini- 
strator, or if no account has ever been filed. 

1 Bradf. N. Y. 24. 

2 Carries 919. 

2 Strobh Eq.(S."C.) 27. 

13 Peter 381. 

Bai»oda Prosad Banarjee v. Gajendra N«th 
Bancrjec. 9 C L J 883- 

13 CW N6S7=llndCas289. 

57.—Guardian8 and Wards Act S. 34— 
Obligations of guardian— Accounts— Majority— - 
Summary powers of court, limits to. 

The summary powers created by 8. 34 of the 
Guardians and Wards Act cease as soon as the 
minority of the ward ceases. The object of that 
section is to give the court as represenring the 
interest of the minor certain summary powers for * 
the protection of his property during minority. 

Natou Behapi v. Sheik Mahomci. 

SOWN 207 . 

Notes:— Diss; 16 M L J 286. 

58 — Plaintiff’s claim was on a bond, unregis- 
tered. The bond was held therefore inadmis- 
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aible. He kept no daybook, and the amount of 
the bond was not bi ought down as a balance in 
any subsequent account. Roberts, J.. dismissed 
the suit. Missuroo Dhcra v. Bhugwan 

Singh, PR 81 of 1866, 

&9— 'Account Books— Evidence. — 

In a suit for balance of account,account books 
kept in the ordinary course of business are ad- 
mi88iblf| only as corroborative and not as inde- 
pendent evidenf'e of the balance claimed as due. 
But to Jet in the books as corroborative evidence, 
it is not essentia] for plaintiff to show that de- 
fendant attested nr acknowledged the balance; it 
Is sufficient for plaintiff himself, or some one else 
acquainted with the fact, to testify that the bal- 
ance claimed was due by the defendant to plain- 
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of the plaintiff’s father, and after his death in 1901 
of the plaintiffs. Ke was dismissed in 1.902. The 
plaintiffs instituted a suit for accounts from 1892 
to 1902, in i905, 

Ueld, that the suit for accounts up to the 
time of the death of the plaintiffs’ father was 
barred by Art 89. Sch, II of the Limitation Act, 
That as regards agency under the plaintiff’s 
father, limitation began to run from the date 
of the plaintiffs’ father’s death. I CL J 252 = 
39 Cal 719 Fol. Mohcfidra Nath Gho®h ¥ 
Jfadu Nath Mullik 9 CL J 107 = 
B Ind Qm 684, 

63— Suit for accounts— Plaintiff — Settled 

account — Plaint— burchrge— 




m 



tiff. 


Mohkum Dass v. Buldeo Dass, 
PR 61 of 1868. 


00— Hill owned by several persons — Lease 
granted by some co-sharers to cut and quarry 
stones in the hill— Suit by remaining co-sharers 
for account, damages and ini'unction for cutting 
And quarrying stones, maintainability of — Action 
of trespass, trover as between co-sharers when 
maintainable.— The defendants, second party, 
were the plaintiff’s co sharers in a hill. They 
granted a lease to the defendant, first party, to 
cut and quariy stones from the hill. Hence the 
suit by the plaintiff for accounts, injunction and 
damages for cutting and quarrying stones from 
the hill. 

ffeld, that the suit was not maintainable, in- 
asmuch as the act of the defendants did not 
amount to ouster of the plaintiff, the cutting and 
quarrying atones was proper mode of #»njoy- 
ing the hill, and the bill was not affected in any 
appreciable degree by the act of the defendants 
in cutting and quarrying stones. 

Mohesh Naraiu v Nawbut Pathak 
1C LJ 437=32 Cal 837. 

61— Liability to keep — Trustee of Durga 

liable to k^ed accounts:— Miyaji v Sheik 

Ahmed. 18 M L J 20R. 

62— Limitation Act Art 89- Account suit for 
— Piineipal andagenf-Ueath of principal- Agency 
termitatloq of^Indian Contract Act, Sec >01— 
Limitation Act, Seb Art B9- Period from which 
limitation ihnt. The defendant was a gmmta 


A plaintiff who seeks to open a settled 
account must specify in his plaint the grounds 
on which he claims permission to surcharge or 
falsify, otherwise he will not be allowed to 
prove errors at the hearing. The pioper proce- 
dure is laid down by Justice Filed in 7 Cal 654, 
7 Cal 654 referred to. Moulvi Nizam uddin 
V Seth Kasturchand. 15 C P L R 61. 

64 — Ke-opening accounts stated.-The defence 
that accounts have been taken and settled is a 
good one: but it is open to a party to show error 
in the accounts, the onus of proving the error 
resting on the party who alleges it. Eokoo 
Mull V. Sheikh Nutha P R 47 of 1866. 

68 — Mortgage accounts — ilode of taking 
accounts — Duty of court in taking them -Practice 
— Accounts, accuracy of — Onus of proof — 

Per Fulfoitj J — A mortgagor seeking to redeem 
must prove how much of the debt and interest 
has been repaid. It is the duty of a mortgagee in 
possession to keep full, true and accurate account 
of the actual receipts and disbursements. When 
an account is presented the judge of fact on 
who’^ rests the responsibility of coming to a 
true decision must examine it and before arriv- 
ing at a conclusion as to whether it is such an 
account as a prudent man Ought to accept, he 
must consider the detail and ascertain whether 
it has been kept on principles which indicate that 
it is probably^ correct. Before accepting or reject- 
ing accounts Iji suits between mortgagor » and 
mortgagee it Js usually necessary to examine 
them Criticall-i^ The omission of the iinoT»tofn.cyoi» 
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to assist by criticising th© items of oourae 

betaken into consideration. In some cases such 
omission may be accepted as showing that the 
accounts cannot be attached, or, in other words, 
are known to be correct. But in other cases it 
may merely indicate ignorance of the proper 
course to take or inability on the part of the 
client to give suitable instructions to his pleader. 
Ko general rule can of course belaid down. While 
it is true that no general rule as to the value of 
accounts can be laid down, still itf^is clear that in 
such a case all the circumstances must be consider- 
ed, such as the relative positions of the parties to 
each other, the trade or cabte ol^the mortgagni 
and any other matters likley to be material. It 
IS for the party who puts forward the accounis to 
esplsin them and support them in such a way as 
to convince the judge that there is such a proba- 
bility of their accuracy as to make it reasonable 
for A prudent man to accept them — 
EuEdammal y Sashibai. 

4 Bom L R 26 Bom 868. 

66~-Account suit for— Fro-Small C C Act 
art 3i. A suit was brought to recover a specified 
flum alleged to be due by the defendant on a 
settlement of account between the parties. Held, 
that merely because it is ii«ces 3 ary to look into 
the accounts it cannot be held that the suit is one 
for account within the meaning of art 31 of the 
Pro small G courts Act. Kondupu v 

SubbiahSeth. 98 Mad 894 . 

67— Partnership — suit to enforce a term in 
the partnership agreement— Maintainability of 
a such a suit without a suit for dissolution. 

Held, that, a partner can maintain a suit to 
enforce a particular term of a partnership agree- 
meat nr to restrain its breach without bringing a 
suit for dissolution of the partnership. 

( 16 M L J U2; 18 Mad 134; 26 Cal 254 Ref; 
89 E R 427 and 428 Ref. and Fol. 67 E R 432 
FoL 2 M H 0 B P 28 Cons and Diet.; 2 N W P 
H OR90;{I862.63)MHCR P 34l; 1C L R 

545 Ref.) Kari V^nkatareddi v KoUu 

Karasayya. 4M LT 456 « 19 M L J 10» 

Mad 76 -:1 Ind Caa 884. 

Bi—Peoree against ®Btftt»«*IiSect an no^pan^ 

iiiijifiilislioiiati la iiitii imm lliai la by 

pfwfUl pIi 
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by pcison holding money derived from estate on 
behalf of co-paitners, but on separate accounts 
effect of. R, the 12 annas share-hnlder of an 
estate, and after his death his successors in-inte- 
rest remained in wrongful possession of the re- 
maning 4 annas share from i826 to 1854 when 
the true-owners recovered possession. In 1862, 
they instituted a suit for mesne profits from, 1826 
to 1864 against the co sharers Zemindars of 
the 12 annas share ” and got a decree in the first 
Court in 1876 against persons who were co-part- 
ners m the estate at the date of tlie decree On 
appeal the High Court merely reduced the amount 
decreed (in 1882 ). Between 1854 and 1882 
several changes had taken plac«=* in the distribut- 
ion of interests amongst the different branches of 
R’a family. On a question subsequently arising 
as to what amount each co-partner was liable 
to contribute in paying off the decretal amount 
the High Court held, that this was to be determin- 
ed according to the share which each of them 
had in possession from 1826 to 18 m. 

The decree was satisfied by payments made 
from time to time on behalf of the several co- 
partners from 1883 to 1889 and during this 
period interest ran on so much only of the amount 
of the decree as for the time being remained un- 
satisfied. In a suit for contribution instituted by 
one of the co-partners against the others in res- 
pect of the amounts so paid. 

One of the items paid on account consisted 
of a sum of money held by the Oaro Hill Govern- 
ment Treasury to the credit of the co-partners 
in seperate accounts and derived from a portion 
of the estate which lay in the Garo Hill District. 

Thisamoiint was diawn in 1883, but one of 
the co-partners H, proved that before that he had 
by suit established his right to a larg#^r share in 
the estate than was represented by the amount 
held by the Treasuryto his credit. The High 
Court in passing accounts held that H was entit- 
led to a credit out of the sum drawn from the 
Treasury proportionate to his share in the estate, 

HeZd, (reversing the judgm#^Dt of the High 
Court)— That the money not having been held 
on joint account, H was not entitled, for the pur- 
pose of the present suit» to credit for a larger sum 
than that which Stood to bis account. 

Mahaa Labiri t Qtiru Frostiti 
Ote R H W M Oil M 81 ditl !»?• 

81 1 HTpi* r 
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Notes — Affirm 7 0 L J 484 P 0 = 35 C»1 
S03 P O, 

69— 0 PCs. 586— suit of the nature cogni 
aable bj a Court of small causes — Appeal. 

The plaintiff sued as widow of a deceased 
Brahman priest to rf^cover from the defendant 
certain books containing lists of the clients of 
hf»x late husband and also a sura of Ks. 60, on 
the allegation that the defendant had been 
enstrusted with the books and had realized the 
money as her agent for the purpose of carrying 
on the business of her deceased husband and con- 
trary to the terms of f he agency, had not handed 
over the money which he had obtained from the 
clients to her- HeZr? that this was a suit of the 
nature cognizable by a Court of small Causes 
within the meaning of s. 686 of Code of Civ, Pro 
and that the suit was not a suit for account with- j 
in the meaning of Art 31 of the Provincial small 

Cause Courts Act. Han a Raj t Ratni alias 

Jwala Dei, 1904 A W N 227 also 15 

M L J 142. I 

70 — Pleadings— Suit for share of property— 
Point not raised in the pleadings-suggestion be- 
fore Court below that account should be taken— 
Separate suit for that purpose necessary. 

In a suit for recovery of a share of a deceas- 
ed Muhammadan’s estate by right of inheritance 
the plaintiff alleged that the dower-debt amount- 
ing to Bs. 40 due to the widow who was in 
possession, had been satisfied out of the usu- 
fruct, and also asked for a conditional decree 
in the event of anything being found as due 
to the widow. The reliefs a^ked for were (1) 
delivery of possession of the share, (2 J mesne 
profits for three years and (3) cost of the suit. 
The widow contended that her dower was a 
lakh of rupees and that she had been in pos- 
‘ session of the property in lieu thereof. The suit 
dismissed. Upon appeal to the High Court 
it was argued that at all events, an account 
ought to have been directed to be taken of the 
profits set oS against the dower-debt. 

Held that the contention could not prevail. 
If the plaintiff was desirous of claiming an ac- 
count of this kind^ she ought to have done so in 
Itie ptapr to her plaint. The question would be 
||^8t H tm a^n a^ccoqnt, M . I A. 
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377 fol. Humera Bibi v Ztibeda Bibi 2 
A L J 485=1905 W N 125. 

71— S. 50 Revocation of Probate-Section how 

far exhaustive* — The explanation of the 
words ‘just cause’ in S. 50 is not merely illus- 
trative but exhaustive. B G Tilak Y. Sakwar 
bai; Ganesh v. Sakwai»b«i. 

4 Bom L R 637; 26 Bom 792. 

72 — Re-opening of account.— In a suit to re- 
cover money due on a Sau-Mortgage, defendants 
asked that plaintiff’s books might be inspected 
to show that nothing was due from them to 
plaintiff when he got them to execute the deed. 
The joint Subordinate Judge decided that the ex- 
istence of several irregularities and mistakes 
in plaintiff’s books justified the account between 
the parties being re-opened. 

ffpld, that though the Joint /udge did not 
act according to the strict rule ot the Court of 
Equity, which requires grand or specific errors 
to be stated in the plaint, as plaintiff had bad 
opportunity of explaining the mistakes and 
irregularities, there was no reason for interfering 
with the decree on second appeal, Gifdharlal 
Hargovaii v. Hir'aji F J 1891. p. 837. 

73 — Jurisdiction of Munsif— May pass dec- 
ree for over Rs. 1000— Bengal Civil Courts Act, 
S. 19. 

The Court of the Munsiff isnot competent to 
make a decree in a suit for accounts valued at 
less than Rs. 1<^00 for an amount in excess of 
Rs. 1000 which is the p#»ciiniary limit of its 
Jurisdiction. (83 Maine 568, *-42 Atlantic 476: 
25 Nebraska 103,* 41 JN W 131,* 26 L T Is S 441 
Ref; 21 Cal 550; 25 Mad 543 Expl and Dist. 

Gopil Singh v. Indm Kumar 

9C L J 367 = 130 WN 493 

74.— Decree— Preliminary— If may be ques- 
tioned in appeal from final decree: 

In an appeal against the final decree in a 
suit for account, the propriety of the prelimi- 
nary decree may also be questioned. 

Golap Singh y. Indra Kumar 

9 C L J 367=13 OWN 493 

75 ---Evidence, —Account books were admis- 
sible as corroborative, but not as independent evi- 
dence, under Act II of 1853, (PR 87 of 1867,) 

, (P JBt 61 of 1868, ) '?he fom \x utility 
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o! Judicial Circular of March 14th 1859 (“no 
account boohs shall be accepted as evidence 
which do not comprise a day-book as well as a 
led^?er”) questioned. — Gunga Ram v. Kishen 
Lai PR 34 of 1866 Civil. 

76— Accounts, Court’s order to furnish-Oom- 
pany transPerring its business to a Limited Com- 
pany — New Company n^t bound by the order. 

Where a decree directs a company 
to furnish ai^oounts, and the company in the 
mean-while transfers its businesh to a limited 
company the latter company is not bound by 
decree as it is a distinct legal person; and the 
decreel does not operate beyond the date of such 
transfer. Fraser & Co v. Bombay Ice Ma- | 
Eufacturing Co. 7 Bom L R 107 ~ 

29 Bom 107. 

77— Sch. 11, Art. 85 — Carrent mutual ac- 
count — Limitation. 

Whether the dealings between the parties are 
such as to create independent obligations in 
favour of one party against the other, the ac- 
count between them is a mutual account. 
Article 85, Limitation Act of 1877, applies to 
a case of the nature giving rise to reciprocal 
demands, and limitation begins to run from the 
close of the year, in which the last item was 
entered in the account. 22 Bom 606 Fol: A W 
N (1806) 186 relied on. Chittiar Mai v. Beha- 

ri Lai, 6 A L J 921=32 All 11 = 

4 Ind Cas 261. 

78 — In an action against executor for ac- 
counts, it is not necessary, when making a re- 
ference to the Commissioner to take account'^, 
to give leave to the plaintiff to make an appli- 
cation to have accounts taken on the footing of 
wilful default pending the reference. Modern 
practice allows of an order charging wilful default 
being made at any time during the continuance 
of the aotion of a proper case being shown. 

In a suit brought by the plaintiff against 
the executors of the will of her grand-father 
praying for a declaration that in the events that 
had happened, she was entitled absolutely 
and solely to the property left by 
her grand-father and for account of the pro- 
perty in the hands of the executors, the plain- 
tiff is only entitled to accounts from the defen- 
dants for Six years preceding tjie suit as she 

ftC. u 
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took no interest under the will and the execu- 
tors were not trustees for her and the property 
did not vest m them for any specified pur- 
pose in hen favour. Such a suit is not a suit 
for the purpose of following such property in 
the hands of the e’^ecutors and trustees. 

Ayahabai v. Ebrahtm H«ji Jacob 
10 Bom L R 1 17 = 32 Bom 364:* 

3 M L T 379. 

79 — This was a suit for money due On an 
account s<-atod which was instituted on the 
16th July 1880 The account was stated on the 
27th July 1877. It was nut signed by the de- 
fendants or by their agent duly authorized 
in their behalf. The Court observed that the 
law applicable to the suit was Act XV of 1877; 
and, as the account on which the claim was based 
was not signed by t^e defendants or any agents 
duly authorised on their account, art64schll 
of that Act w'oiild not apply. 

Baldeo v. Chan clan Singh 

1 W N 29. 

80 Deceased wife's sister marriage with 

— Illegitimate child— Maintenance — Account. 

In a case where a decree for nullity of a mar- 
riage is decreed, on the ground that the wife 
happened to be the si&ter of the deceased wife 
of the husband, the child would be the illegiti- 
mate child of the wife who would I'e entitled 
unless a strong case is made out for the 
custody of the child. 

Maintenance for a child may be rightly and 
properly spent for the purpose of maintaining 
a joint house for the infant and his or her parent 
and an account of the amount allowed for the 
maintenance will not be ordeied so long as the 
infant is properly maintained. Bom Sctsch 
V Bom Setsch 85 Cal 381- 

See— also cases under;— 

(1) Hindu Law 

(2) Mahomedan Law 

(3) Betrothal 

81.— S 19 Balance of account suit on acknow- 
ledgment. 

Where the defendants had money d alingswith 
the plsintiffs and borrowed moiify from time 
to time and on several occasions N as manager of 
the family acknowledged the au|oun^ 
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^ue by striking the balance and signing in plain- 
tiff’s account book, held that the plaintiff was 
entitled to recover the balance due inasmuch as 
the acknowledgment is an acknowledgment of 
the accuracy of details of the account as appear- 
ing in the plaintiff’s account book. ( 23 All 502 
Distinguished ) Bliola Nath v Net Ram 

S A L J 800=1906 AWN 185. 

82. — Seld , that a suit for settlement of accou- 

nts against the collecting co-sharers, based on a 
balance sheet prepared and produced by the de- 
fendants, could not be successfully defended by 
their asserting that some of the items entered in 
the balance sheet were for years previous to that 
for which they were entered, and therefore barred 
by time. Baldco v Ranjit and others 

6 W N 144. 

83. “Kvidence, importance of, in evidence— 
Practice of Indian people to keep accounts. — See 

11 C L J 172=14 C W N 285 at 292= 
20 M L J 182 = 12 Bom L R 244= 
30 AH 104=861 AG; PC. 

84. — Suit for account by one partner — No 
prayer for dissolution or winding up:— 

An action can be brought by a firm against 
one of the partners to account for a certain sum 
of money received by him without bringing a suit 
for dissolution of the partnership, under circum» 
stances which render it equitable to allow such a 
suit to be preferred. Fagadisa Aiyar v Cup- 
(1905) 15 M L J 142. 

85. — Express trust— Trustee de sou tort, 

If express trusts are created, and some outside 
trespasser who has no business to interfere does 
interfere then he becomes a trustee de urn fort, 
ar>d as such the Court will make him account as if 
he were the rightful trustee. Lapse of time will 
not act as a bar to the action against such a 
trustee, in virtue of s. 10 of the Limitation Act. 
Moosabhoy y Yakubbhai 7 Bom LR 45=* 

29 Bom 267. 

86. — Balance— Acknowledgment- Basis of suit 
—Examination of previous dealings -Amendment 

Interest Equitable claim — LaCbheg Be- 

vi8|on (Civil)— Failure to exercise jurisdiction— 
Narrow Interpretation of rulings-- Punjab Oourta 
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A brought a suit on a balance claiming the 
amount acknowledged as due as well as interest. 
The fir«t Court held that the plaint should be con- 
sidered as amended so as to include the previous 
dealings between the parties, and the previous ac- 
counts were filed to enable the Court to deal with 
the claim. The Appellate Court, on the authority 
of certain rulings, dismissed the suit as not main- 
tainable being on the basis of a balance. 

Seld, (1) that the Appellate Court was In 
error in holding that it was bound to dismiss the 
suit. 

(2) that the narrow interpretation of the rul- 
ings by the Appellate Court amounted to a refusal 
to exercise jurisdiction which justified revision 
under cl (a) of S 70 (1) of the Punjab Courts 
Act. 

(3) that, as the balance included a good deal 
of interest and A allowed nearly the full term of 
six years to run before putting’ defendant into 
Court, A was not equitably entitled to charge in- 
terest on the balance. 

There is no hard and fast rule that a suit 
brought on a balance is in all circumstances not 
maintainable. The striking of a biilance may in 
itself merely serve to bring a claim within limita- 
tion. But in each case it will be a matter for con- 
sideration whether the form of suit r<“quires the 
Court to go behind the balance and to determine 
whether the items from which it was made up 
should be examined. Where the first Court 
considers a suit brought on a blance as amended 
so as to include the previous dealings, the suit 
should not be dismissed as not maintainable. 65 P 
R 1904 = 123 P L R 1904 and 119 P R 1908 Expl. 
Amip Chand v Sunday Mai 7 P L R 1912. 

87.— Account, suit for— Preliminary decree 
passed, after taking evidence of defendant on com- 
mission, if an e,r parte decree— Order, setting aside 
such decree, if made without jurisdietion-Kemedy 
where fraud is alleged— Pinal or supplementary 
decree settling the account in the absence of defen- 
dant, it ex j^arte -^Oidei setting such decree aside, 
if without jurisdiction — Account, decree for, na- 
ture of. 

Where the evidence of the defendant was 
taken and considered by the Court or, in other 
words, the case of the defendant was partially 
entered into, and the Court passed its judgment on 
the mmlU of tk% s^oh ^ 
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Account suit for-{Concld.) 

If the decree was obtained by fraud, the 
defendant would have his remedy by way of re- 
view or by a suit properly framed for the 
purpose. 

A decree for accounts is not a mere direction 
to enquire and report the proceeds and must al- 
ways proceed upon the assumption that the party 
calling for it is entitled to the sum found duo. 
It is a decree affirming his rights, only leaviner it 
to be enquired into how much is du^ to him from 
the party accounting, and such a decree directing 
the defendant to account is a final decree and one 
which is appealable to the Privy Council. 

A final decree setting the amount due, if pas- 
sed in the absence of the defendant who was un- 
avoidably absent and was unrepresented at the 
final hearing, is a decree passed and is 

liable to be set aside, and opportunity should be 
given to the defendant to be heard on the ques- 
tion of how much is due from him. H5 Cal 102B: 
3 Moo IA175;18IA6 Fol. Jasod Dassi v. 
Rameshwapi Dassi 14 C L J 603. 

88. — S.ll — Suit for account-procedure when 
amount decreed exceeds amount claimed— Exten- 
sion of time fixed for payment of Court-fees — — 
Power of Court. 

The final provision of S 11 of the Court Fees 
Act does not apply to the conditions set forth in 
toe first paragraph of that section. 30 i Mad 32: 
16 M L J 545. 2 M L T 23 relied upon. 

Ganesh Chandra y Promotho Nath 
11 Ind Cas 73. 


Accrelloo* 

(1) New Formation of Alluvial Land. 

(1-80) 

(1) Beng Reg XI of 1525 ( 1-11 & 41 ) 

(2) Suit for possession of Chur Lands (12). 

(3) Land forming bed of canal (13 & 13 A) 

(4) Accretion to estate on opposite side of 
River (14), 

(5) Gradual accretion (16-15Aj. 

(6) Right of Zamindar to accreted Land 
Ci6-17). 

{Ij Accretion to riparian Village [(18-23). 
(8) Evidence (24-26 ), 

{i) Accre^-ion by washing away Lands of 
another ( 27-30 ). 


kcoreliQn-(Oontd„) 

(2) Rivers or change in course of rivers 
(31-61). 

(10) Gradual accretion from river receding 
(31-54). 

(11) Gradual accretion from river (35-37). 

(12) Bed of Navigable rivers (38 & 38A). 

(13) T^and dry only in dry season below 
high-water maik (39), 

(14) Beng Reg XI of 1825 (10-41 & 1—11). 

(15) Land accreting from bed of Khal 

(16) Change in course of River (43-52). 

(17) Lands bounded by River ('55-61). 

(3) Churs or islands in Navigable Rivers 
(62-86) 

(1) Accretion to chur (b2 -66). 

(2) Formation of chur (67-71). 

(3) Fordable River (72-75). 

(4) Reformation on old site (76-77), 

(5) Navigable River (78). 

(6) Unfordable stream (79). 

(7) Formation of island in river adjacent to 
Zamindari (80). 

(8) Land forming in river and gradually 
accreting to laud on bank (81). 

(5) Formation of Land in navigable river.(82) 
(10) Island in Large river (83-86). 

(4) Reformation after Diluviation (87-115) 

(1) Ownership in reformed land (87-115). 

(5) Procedure (116—119.). 

(1) Procedure where rules under Beng Reg 
XI of 1825 are inapplicable (116). 

(2) Chur lands, re-formation on old site 

(117). 

(3) tSuit for alluvial lands (118-119). 

(6) Right of Purchasers to accretions. 
(120—1251. 

(1) Reformation since purchase (120). ^ 

(2) Increments not mentioned in certificate 
of sale (121) 

(3) T.ands taken on settlement from Govern- 
ment (122). 

^4) Purchase of Land from Government 
Right to increments (1-H-124J 
(.'>) Property not attached because sub- 
merged (125). 
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See also cases under — 


Accretion 

1 New Formation of Alluyial Land - Confd, 



(1) Evidence—Civil Cases Maps. 

(2) Evidence Act See 36. 

("3 ; Thak Maps. 

(4) Maps. 

c5) Landlord and Tenant-Accretion 
to Tenure. 

( 1 ) New Formation of alluvia! land. 

(1) Bengal Reg XI of 1825. 

1 — Custom — Reg XI of 18 u5. — Questione 
of ownership, in tho case of two adjoining 
estates separated by a river, arising from accre- 
tion of dereliction in consequence of the action 
of the stream, will be decided primarily by the 
custom of such, villages where a custom is clear 
and recognized but where it is uncertain, then 
by reference to Reg XI of 1825 . 

Shera v Sahiba. 53 .P R 1867. 

Chungar v Bahadoor Singh. 47 P R 1868. 
Hug Nowaz Khan v Khanum 72 P R 1869. 
Rama v Sherc Shing. 15 P R 1872. 


formed land as an accretion to his holding 
under cl ( I ) Section 4 of ffeg X! of 182.> ( 16 
W R 95 Ref ) Ahmed Bepari v Toki 
Mahomed. 8 C L J 5S8 = 

18 CW:N267, 

4. -Alluvion and Diluvion Reg XI of 1825 
Bengal Sec 4 ^1 ( I) Non — occupancy raiyat— 
Accretion. 

A non-occupancy tenant can acquire a right to 
hold a newly-formed land as an accretion to his 
holding under cl ( 1 J of Sec 4 of i Regulation XI 
of 1825 8 0 L J 588, Fol, 4 W7? 57 : 4 0 1. J 
= 83 Cal 444 Dist. Amjad AH v Kaderjan 
Bibi 8 C L J 537=13 C W N 269 

5. — Alluvion and Diluvion— -Bengal Reg XI of 
1825 Section 4 gradual and sudden accession — 
Rights of owners— Gradual accession. 

Alluvion IS an imperceptible increase and land 
is said to be acquired by allusion when it is 
acquired so gradually that one cannot say how 
mui'h is added at any particular moment of 
time. 


1 A— Bengal Reg XI of 1826.-Bengal Regula- 
tion XI of 1825 regards accreted land as the right 
of that party to whose estate the land is an ac- 
cretion, and does not divide tb'=‘ accreted land ac- 
cording to the extent of each party’s loss by 
diluvion. The mere fact of h‘ssee having receiv- 
ed a malikana allowance from the Collector dur- 
ing the pjriod of his tern poi ary lease will not 
bar the right to a permanent settlement of any 
party who, under the Jaw of alluvion, is entitled 
to settlement. Cally Chutider Chowdhry v 
Manikupnika Chowdhrain. 


Where there is an acquisition of land from 
the sea or a river by gradual, slow and im- 
perceptible means, there the accretion by allu- 
vion is held to belong to the owner of the adjoin- 
ing land. But where by a sudden change in the 
course of the river the land emerged on the side 
of the defendants, held that they did not acquire 
any title to it ( 13 M 1 A 467 , L R 2 I A 28 
Fol.) 

KnslianCliandra v Saidan Bibi 

2 A L J 82I = (1905) A W N 271 


Bisseesuree Dossee v KaJee Koomar Roy. 

18 W R 198. 

2 — Bong. Reg, XI of 1825, Sec 1 application 
of.— Cl. 1 , S^tion 4, Regulation XI of 1825. 
applies only to lands gained by alluvion either 
gradually or suddenly, and not Inlands existing as 
waste lands subject to inundation and in one year 
rendered culturable by a deposit of earth by iho ac- 
tion of the river. Ramjeeawan Rai v Deep 
Nai^ain Rai Agra, F B 78 Ed 1874, 60. 

3,— 411pyiq|i an^ diluvion Act ( Bengal) XI, 
I b^(^P|v»icy raiyat ca.n clafm^®ewly- 

rfj'. d, iAi 


~i3eng. j:teg. oi isao ci. j s. 4- 


“i IJC 


Appellants owned a two -annas share in a village 
called A and the respondent owned a village 
called D. The river Bapfi hows between the two 
villages. The appellants sued the respondents 
to be maintained in proprietory possession of 
certain lands alleging that such land had apper- 
tained to their village A, that it had been Jsubm- 
erged by the JRapfi, and that it had reippeared 
and accreted to their village. The resf onlents on 
the con ti ary alleged that such land had apperta- 
ined to their village D; that it had been cut off 
by the action of the river; and that it had grad- 
ually been recovered by them. The lower appelkte 
Court held that the land in suit had be«n the 
subject of fluvial action for ten years and in the 
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Accretion 

1 New Formation of Alluvial hnnd~- Confd 
course of that time had giadually accreted to D, 
and that therefore under cl. 1 of s. 4 of Regulation 
Xt of 1825 the defendant- respondents were 
entitled to it. SHd, that the judgment of the 
lower appellate Court proceeded on a misunder- 
standing and misapplication of the law of gradual 
accession, in cl. 1, s. 4 of Regulation XI of 1825. 
That the Regulation referred only to cases of 
gain, of acquisition by means of gradual access- 
ion, which an individual proprietor might naake 
from that which was part of the public tenitory, 
the public domain, and not to the confiscation or 
destruction of any private person’s property, Dil- 
uviated lands re-forming on their old sites remain 
the property of their original owner 
and it was immaterial whether the lands have re- 
formed gradually or otherwise. The case was 
remanded for a finding as to whether the site on 
which the alluvion has appeared is part of village 
A or D. ( 13 Moo; 1 A. 467 ); ( 1. L. R: 3 Gale 
796 ); { S. A. No. 6hS, decided on the 3rd Decem- 
ber, 1879 ) followed. Ramcharan Tiwari v 
Jasai Pandey. (1«82) 2. W. N. 8. 

7— Regulation XL of 1826 applies only to 
land gamed by gradual accession from the rece- 
ssion ol a river or sea, and has no application to 
land formed by the drying-up of a bhil or marsh. 
Suroop Chunder Mo/oomdar v Jardine, Skinner 
& Co. Marshall’s Rys. 334. relied on Khondekap 
Abdul Hamid v, Mohini Kant Saha. 

4C WN 508 

Notes— Ref: lO C L J 458. Doub 13 C W 
N 635. 

8— -s. 4. cl. 1 Alluvion — Title to land acqui- 
red by gradualaccretion— Limitation.— Cl. I of 
8. 4 of Regulation XI of 182.5 does not depend 
for its operation on the capability of identificat- 
ion of the accreted lands. Whether the accreted 
lands are capable of identification or not, the cla- 
use applies where the lands: have been gaiued by 
gradual accession by the recession of a river. In 
the case of gradual accretions, the ordinary rule 
of acquisition by pre'^criptiotf does not apply, but 
each accretion as it occurs comes under the 
same title as that upon which the land to which 
it is made is held. Dcbi Bakhsh Singh v. 
Tirbhawan Singh { 1897 ) 17 W N 39= 

19 All., 238. 

9 — Suit for accreted faud — In a suit for 
possession of alluvial land, which plaintiffs 
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1 New Formation of Alluvial Land — Conti. 

claimed by right of accretion under the provisi- 
ons of Regulation XI of 1825 and in which the i- 

question of accretion was put in issue, the lower 
Court’s judgment was held not to be goud in law, 
because it contained no clear finding as to whether 
the lands in dispute had re-formed on the original 
site of diluviated lands of plaintiff’s estate, tr 
whether they vsrere accretions to that estate by 
recession of the river. Wise v. Juggobundoo 
Bose 12 W. R. 229 

Affrmed on review, Juggobtindoo Bose v. 

Wise 12W. R;4C9 

10 — S. 4 Cls. I and 3. In a suit for possession 
where certain lands were decreed to plaintiff on 
the ground that, having formed opposite to bis 
villages, they subsequently becanic contiguous 
thereto by the gradual silting up of f he bed of 
the river which had previously flowed between. 

Hc/ffjthat the decision was not in conformity with 
cl. T or cl, 3, s. L Regulation XI of 1826, and that 
is was necessary to determine how the land 
formed, whether it was thrown up 
as an island in the bed of the river, or was for- 
med bv gradual accretion to an estate; and if 
by gradual accretion, to what lands it so accrete^L 
Unnopoorna Bebia v. Sreemutty Bassee 

14 W R 254. 

11— Proprietor of lesumed mehal.-The Go\ern- 
ment, when it holds a resumed mehal on its rent- 
roll as its kha8 property, holds it as, «nd with all 
the rights and liabilities of, a private /amindar, 
and is therefore entitled, under Regulation Xt 
of 1^25, to claim accretions to the Lhas estate. 

Collector of Pubna v. Sumo Hoyee 
17 W. R 163. 

(2) SUIT FORiPOSSESSION OFICHUR LAND. 

12 — Sail for possession of lands. 

The plaintiff sued for possession of a chur 
which he alleged bad accr«ted to the remnant of 
the plaintiff’s original estate, which had been left 
when all the rest of his estate was washed away, 

-^Beld that the Court must decide what particu^ 
lar parcel(if any) was the remnant of the original 
estate, an must also decide whether the chur 
claimed was formed by accretion to that remnant. 

Rashmonce Bossee v. Bhubonath 
Bhuttacharjee 12 W R 252. 

Notes.: Ref; 2 Bom 19. 
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1 New Forntiation of Alluvial iMud—Co^itd. 

(B) land fosming bed of canal 

13— Land forming bed of canal — Beng. Beg. 
XT of 1825 fl. i cl. L 

Land forming the dry bed of a canal belongs 
to the estate in which the canal itself was inclu- 
ded, in rl, 4, 8. 4, Regulation XI of 18^5, the wor- 
ds, -‘subject to the provisions stated in the Rrst 
clause of the present section” do not apply to the 
formation and position of the newly-accreted land, 
but to the owner’s rights in them in relation to 
the Government, Syoollam t Bhulton alias 
Buttessur, 10 W R 68. 

13 A — Ss. 17,4 cl (1)-Adminis8ibility Dastak- 
Registration Act (111 of 1877) S. 1^ cl, (d)— Non- 
occupancy raiyat — Accretion, 

An unregistered dastalt which merely allows 
the plaintiff to take posseoaion of the land and 
to cultivate it, is not a lease for any term exceed- 
ing one year, or a lease fiom year to year or a 
lease reserving a yearly rent, within the meaning 
of cl (d) of S, 17 of the Registration Act, and is, 
therefore, admissible in evidence. j 

Anon-occupancy raiyat can claim a newly, 
formed land as an accietion to bis holding under 
cl (1) 8. 4 of Reg. Xt of 1825. IG W R 95 Ref. 
Ahmel Bepifi v Toki Mahomed 8 C L J 538 
= 13 C W N 267. 

(4) ACCRETION TO ESTATE OM. 

OPPOSITE SIDE OF RIVER j 

14? -Accretion to estate on opposite side of river- 

Accretion on on<=» side of a river is not claima- 
ble as belonging to an estate on theopposite bank. 

Putichatiun Mullick v Heera Lall Seal. 

1 W R 175 

(5) GRADUAL ACCRETION 

15 —Gradual accretion— Lakhirajdar. 

Gradual accretion may be claimed by a lak- 
hiraidar his property. Puthuram Chowdry 
V Kuthcnarain Chowdhry 1 W R 124*. 

Note*— 4 Kef; 2 Bom 19. 

15A'-l)iluvion— Gradual accretion explained. 

Allnvion is an imperceptible increase; land is 
said to be acquired by alluvion when it is ac- 
quired 80 gradually that one cannot say how 
much is adde^ at any particular moment of time. 
But it by the violence of a river, a poribion of land 
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1 New Formation of Alltivial Land— 

is added to the estate of an adjoining owner, the 
land continues to be the property of the original 
owner. ( 13 M I A 467 3 A L J S2! 27 All 65 
Ref.') Naresidra Bahadur 

•Singh V AchhaibarShtikiil. 3 A L J453= 
28 All 647= A W N 1900, 169. 

(6) RIGHT OF ZAMINDAR TO ACCRETED 
LAND 

16 — Right ofzamindarto accreted land. 

As long as any portion of an estate is in ex- 
istence, the /araindar is entitled to claim the land 
accreting to it as forming by law part of that 
estate. Bhoobunmohun Sircar y Watson* 
Co. W R 1864, 64. 

17 — Mortgage — Foreclosure Redemption. 

When the usufructuary mortgage of a prope- 
ity during the continuance of his mortgage, took 
a conditional mortgage of the holding of a te- 
nant and after the expiry of his own mortgage 
f'^reclosed the tenant, his mortgagor is entitled to 
treat the holding as an accretion and recover po- 
ssession upon payment of what is due on the 
usufructuary mortgage way of conditional sale, 

Muast Ketki v Dinbandhti Fatnalk 
lOCL J8S=3lDdCas 395, 

(7) ACCRETION TO RIPARIAN VILLAGE. 

18 — Held that the ownership of land acquired 
by allnvion rests upon the title upon which the 
original village is hold, so that if the riparian 
village is ancestral the other property must be 
ancestral too. Ram Prasad Rai v Rtdha 
Prasad Singh 7 All 402=5 W K 65. 

19— Hereditary cultivator. 

About ten years before suit the land of the 
plaintiffs (hereditary cultivators) was carried 
away by the river with the exception of a small 
piece of baniar which the plaintiffs gave up. Two 
years afterwards land appeared in the same place 
where the plaintiffs’ land had been 8ubmerg<»d and 
accreted to the piece of hanjar The defendants 
took possession of and cultivated the newly for- 
med land and ‘held possession for eight years, 
when plaintiffs Itted. that plaintiffs were 
estopped fiAm cMittiing the land, as having relin- 
qiilshed it — ^(P R il Of 1876 ) observed upon. 
Bakhta war v Sultan Ahined P R 83 of 1876 
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20 — Hereditary Tenants — Abindonment— 
Estoppel. 

Where land has been submerged and forms by 
accretion part of a particular estate, hereditary 
tenants have the right to take possession of the 
land. Delay in taking posses«»ion or in asserting 
occupancy rights may operate as an equitable 
estoppel, and bar the claim, without regard to the 
law of limitation. Ruttu v Mai Singh 

P n 122 of 1876. 

Notes:— Fob 8 P K 1901 Rey«54 P L R 1901 

2i. — Hereditary cultivator. 

Where land which has been submerged reforms 
and forms by accretion part of a particular estate, 
the owner of that estate is entitled to it. This rule 
refers to accretions to the land cultivated by a te- 
nant with right of occupancy and gives the tenant 
the right to take possession of and cultivate the 
land sore-forming. Such tenant has distinct rights 
of property, qualified though they be, in the land 
of which he is tenant. The fact that the land 
remained submerged or unclaimed for several 
years, not to affect the tenant’s right: for, 
though cultivating rights are lost by abandon- 
ment or voluntarily ceasing to occupy, ordina- 
rily the only legal bar is the twelve years, limita- 

Sahib Rai v Khaip Shah 
P R 19 of 1876. 

22 — Rule of “ mahaz.” 

The meaning ®f the term “ mahaz,” as used in 
a rule laid down in the Settlement Record that in 
cases of alluvion each of two or more adjoining 
villages is entitled to the land in front of (makaz) 
such village discussed. P R 67 of 1887, ref. 

to. — Fazal v. Ghtiiam AH Shah 45 P R 1888 

23— Oustom — Alluvion and diluvion — “Deep 
stream rule”— Mauaa Miauwal,tah8il Phillour and 
Mauza Bholewal, thasil Ludhiana— Riwaj-iam. 

Found that by custom obtaining in the villages 
of Mianwal, faksil Phillour, and of Bholewal 
tahsil Ludhiana, if any area, though capable of 
identification, lying on one side of the river (the 
Butlej) is in consequence of a change in the course 
of the river, washed up and thrown the other 
side, the pmprietors of the village to which it has 
been so PTOMietf^ry 

tlifPfll ‘ 
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The weight to be given to the JRnmJ-% am 
discussed. Haahim v. Nathu 13 PR 1900 = 

^ P L R (1900) 347 

Notes— Ref 107 P R 1901=117 P L R 1901 
=63 P R 1903 = 1.31 P L R 19^3. 

(8) EVIDENCE 

24 — Evidence— Alteration of surface of land 
— Obliteration of landmarks. 

The question whether land is formed by gra- 
dual accretion depends on evidence ; but it would 
be an error in law to consider it as conclusive of 
that fact that the surface of the land had all been 
changed, and the marks all obliterated, so that 
no old houses, or trees, or mounds, or vestit/es 
of boundary could be found, and that all the sur- 
face of the land was fresh land which had been 
brought down by the river. 6 B L R 121, comm- 
ented on, Pahaiwan Singh v. Mahesstir 
Buksh Sing v. Megburn Sing 9 B L R 150 

16 W R P C 5. 

25 — Lands gained by alluvion — Hereditary 
cultivators, right of, to s^are in— Practice— Ab- 
sence of provision in wajib-ul-arz as to rights in 
alluvial land. 

Plaintiffs, hereditary cultivators, held 16J 
plough* and defendants, proprietors, 1 8 ploughs 
of the village of Jodhwal, the revenue of 
the village being assessed on ploughs. On several 
previous occasions plairftiffs obtained a share of 
the land added to the area of the village by allu- 
vion, the revenue payable by them being propor- 
tionately increased, but there was no provision in 
the wajib-ul-arz or settlement papers as to the 
distribution of alluvial lands. 

The proprietors having now refused to divide 
thaKud added by alluvion, according to former 
practice, plaintiffs sued for a share, alleging that 
they were entitled to it by the custom of the 
village and surrounding locality. Held, that the 
practice hitherto followed was insufficient, in the 
absence of express provision in the wajihul-arz 
to raise a presumption of right in plaintiffs, here- 
ditary cultivators, to suare in the land added by 
alluvion and that the proprietors were compe- 
tent to object to division, discontinuing the 
same time the rule to charge plaintiffs with addi 

i tiwl y. Bam PR 5? 
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S6— Alluvion and diluvion— Rights of (fdna 
malilis in submerged land— Custom— Mauza Bull- i 
ewahan, tahsil Muzaffargarh-Effect of ontry^ in 
Wajib-ul arz— Burden of proof.— The plaintiffs, 
who were adna maliks in mau/a Bullewahan,^/^*- 

si? Muzaffargarh, sued to recover from the ala 
certain lands wbch had been submerged 
by river action, and on their reappearance had 
been taken possession of by the ala inahlis. Ihe 
defendants pleaded that under the provisions of 

the W^yil)‘^a<uz of 1879 the plaintiffs’ rights had 
been lost in eon sequence of the submersion. The 
first Court finding the custom set up by the defe- 
ndants not to be ancient, and against justice, 
equity and good conscience, decreed plaintiffs’ 
claim. The Divisional Judge found that the entry 
in the \Vajib*ul-arz being in favor of defendants, 
held that the onus of burden of contradicting and 
setting aside its provisions was on the plaintiffs, 
and finding that they had failed to discharge it 
dismissed their claim. 

Held, that as the rule, that the owner 
of land which is under water retains his right to 
the site, is a principle not peculiar to any system 
of Municipal Law, but is one founded on univeisai 
law and justice, the burden of proving the custom 
under which deluvmtion works foifeiture wa<» on 
defendants, and that the evidence produced in 
its support which consisted chiefly of the provis- | 
ion in the Wajilhvl-arz, which was a one-sided 
entry opposed to all principles of law and justice, 
was quite insufficient to establish it. 

An entry in a Wajih id -arz should not be 
considered as conclusive of a custom, especially 
where the custom set up is one opposed to the 
principles founded on universal law and justice, 
(V Beng,L, R. 631) ? R 1877. F. B.) (96 P B 

1879) (l'>2 P R 18<9^) (XXIX Calc .518) followed. 
(98 P R 1894, P B.) and (125 P R 18^9) dist 
Mohay-ud-dm v. Faiz Bikhsh 97 P R 1902. 

(9) accretion by washing away 

LANDS OF ANOTHER 

27 Accretion by washing away lands of 

another.— The party to whose lands new forma- 
tions accrete is entitled to them, though the acc- 
retion may have been caused by the washing 
away of the lands of another person. Adoo 
Ittean v, SMbo Soondooree 2 W R 295. 


Accrelion 

1 New Formation of Alluvial Land— 
person to whose land the accretion is formed is 
entitled ^o hold the accreted land on the same 
terms as that by which the land to which it is an 
accretion is he'd. (4 C L J 6‘l = S3Cal 444 Exph 

21 Cal 2.83 Fob) Mia jan v. Akram AH Bhuiya 

8CL J54.I. 

Notes — Ref: 8 0 L J 537. 

29. — Receiver, accretions to property, if vest 
in— Accretion, title to, prevails against all persons 
not claiming under prior title— Bona /idd? tenants 
under a de Jacto proprietor, if acquires raiyati 
rights— Non-occupancy raiyat, if entitled to pos- 
session of accretions-Crim. Pro. Cede, (Act V of 
1898), Ss. 145, 146,— Receiver appointed under S. 
146, rights of. 

As a ge’^eral rule, a receiver takes no title in 
property acquired by the person formerly in pos- 
session. 

But a receiver is entitled to any accretion to 
the property vested in him. upon general prin- 
ciples and the policy of the law by which a pro- 
prietor acquires a title to accessions to his pro- 
perty. 

Where a receiver has been appointed under S. 
146 of the Grim Pro Code, in respect of any pro- 
perty in dispute, the receiver is entitled, unless 
some special circumstances is established, not 
only to the subject-matter of the proceedings 
under S 145, but also to the accreted land, and 
gives good title to a tenant under him. 

8uch title will prevail against a trespasser, but 
not against a person who establishes a title to the 
accreted land acquired prior to the vesting of the 
lands in the receiver, 

^^;;,?;Z^>_Whether a tenant, who enters upon 
a land held under a de fa&to proprietor, can ac- 
quire a raiyati interest therein, even though the 
de/'mfe possessor ultimately turns out to be no 
real owner, in case the tenant should have enter- 
ed on the land in good faith. 

! Where a tenant has acquired the status of a 
non-occupancy raiyat in respect of any land, he 
is entitled to possession of land which has accre* 
f ted to his holding. 10 C L J 55 Ref; 20 Cal 708; 

I SOWN 316==5 C L J 9; 21 Gal 2.iB; 4 0 L J 63 
= 33 Cal 444; 13 0 W N 269«8 0 L J 537; 13 G 
W N 267=8 0 L J 8 C L J 641 Ref. 

Mkdhtt v §at)8|> All 14 C W N 681 -«» 
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1 New Fv>pm%tion of Alluvial Land (\m hi 

30. — Alluvion and Hiluvion — Practico-Olaim 
for land subject to river action-Be^Tee in respect 
o^ land under water. 

The plaintiffs claimed possession of 13 KanaU 
1/9 marlaa of land subject lo liver action. It was 
found that nearly half of the land was undei 
water and the Divisional Judge was of opinion 
that decree should be given onl}’’ for the land 
which was above water, 

Hcld^ that, since plaintiSS title to the whole 
Isrid was established they weie entitled tn a de- 
cree for the whole. Khan Mulk v Pit* Bakhsli 
152 P L R 1906. 

Accretion — to mortgaged property — what is 
not — TransP‘r of Property Act. 

11 Ind Cas 308 

(2) RIVERS OR CHANGE IN COURSE OF 
RIVERS -(31-01) 

(10) GRADUAL ACCRETfON FROM RIVER 
RECEDING. 

31 — Gradual accretion from river recedinjr- 
R’psnan proprietors — P>eng Reg XT of 1825, s. 4, 

Cl5~. 

In a «init for lands gradually gained hj reces- 
sion of a river the plaintiffs and defendants are 
equally bound to prove their titles, and where 
they fail to d > so the accretion under tlie .“th cla- 
use of s. 4 of rtegulation XI of 1825 should be so 
divided tint the owners of the land forming each 
bank of the original bed of the river must receive 
the land newly formed opposite their respective 

holdings. Bhageeruttee Dabea v Greesh 
Chtindei* Chowdhry 2 Hay 541 

32 — Alluvion —River — Accretions in a river- 
Neighbouring owners — Rights over accretions. 

The plaintiff and the Government (defendant) 
were neighbouring owners of land each possess- 
ing a village and lands on both of the banks of 
the Godavari river, the defendant’s village Ta+a- 
pudi being higher up the stream thau the plain- 
tiffs village Ivapileswarpnram. At some time not 
precisely ascertained an island was formed com- 
mencing at a point in the river between the banks 
which were owned by the defendants, 
and extending gradually till its lower 
extrf^mitT prntypded betmejBip ike hanks 

Q G 1.2 
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2 Rivers or change in course of Rivers- Confd 

which v\ ere owned by the plaintiff The defend- 
ant took possession of this island. This island 
went by the name of Tatapudi lanPa, and ever 
since it hod been the property of the d<^fendant 
w ithont dispute. The plaintiff now brought a 
suit to lecover the latter formation which was in 
contact with Tatapndi lanka, alleging that it was 
within the vilBge of Kapileswarpuram. The de- 
fendant alleged that it was an accietion to Tata- 
pudi lanka: — 

Held, that tin-* plaintiff had no right to bring 
this suit, because the disputed lanka was not 
formed by giadual accretions to definite visible 
poitions of her land. It was found by bo+h the 
lowei Courts that the lanka was an accretion to 
Tatapudi and not a vertical accretion in the bed 
of a river. 

Kthefnr f hrma of Tatapudi pushed out a 
promontoiy by giadual impeiceptible deposits 
that would, m theabsenceof special circumstances 
to show title in another, enure to Tatapudi. The 
{•auie could be said of an island which was part 
of the Tatapudi estate. Balsii v Collector of 
Godavari 1 Bom L R 696 = 

22 Mad 464-26 I A i07 = 
» C W N 777. 

Notes-— Fob 1 M LT 101. 

33 — Alluvion diiuvian — Gradual accretion 
explained: — 

Alluvion is an imperceptible increase, and land 
IS Slid to be acquired by alluvion when it is ac- 
quiied sogiaduall} that one cannot say how much 
IS added at sny particular moment ot time. But 
if by the violence ol a river, a pmtion of land is 
added to the estate of an adjoining owner, the land 
continues to be the property of the original owner. 
IBM 1 A 4#>7: 2 A L J 821; 27 All «55 Ref. 

Narendra Bahadur Singh v Achhaibar 
Shukul. 3 A L J 453 =1906 A W N 169 = 

28 All 647, 

34. — Alluvion and dUuvion — Title to land 
transferred by gradi^al accretion — Custom with 
respect to land bordering the Sutlej river between 
Jullundur and Ferozepore Districts. 

Riwaj-i- am— Found, that by custom prevailing 
in respect of land bordering the Sutlej river bet- 
ween the -Tnllundur and Ferozepore Districts the 
proprietors of village become eifvthled to any area, 
of land wheU\« itib the ^kole oi a 
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village, which, in consequence of a change in the 
course of that river is thrown np by gradual 
accretion. 

lleld^ that as in the river Sutlej, between tht‘ 
Julluudur and Feroyepore Districts, the changes 
of deep-stream are more considerable and sudden 
than in English and Italian rivers, the rules ap- 
plicable to gradual accretions of the descriptions 
contemplated by the English and Roman Law 
should not be followed. 

All disputes relating to such accretions should 
be decided by giving full effect to the provision oi 
the JRiwaj-wm of the villages concerned. 

(97 P K 1902) {13 P R 1900) (36 P R 1898) 

and (5 Beng L R 521 P C) referred to. 

BanduKhan vMussammat Umri. 

63 P R 1903=131 P L R 1903. 

(11) GRADUAL ACCRETION FROWRiVER 

35-Gradual accretion from river.— Land gain- 
ed from a river by gradual accretion belongs to 
the owner of the adjacent soil by the title of oc- 
cupancy. Nasavanji v Nasarvanji Darasha 
B H C 366 2nd Ed 34<5. 

36, Alluvion — River bank — Alluvion— Gra- 
dual aceretion— New land— Right of the owner ol 
adjoining land. 

Accretions, by alluvion from the sea or a rivei 
hy gradual, «low and imperceptible mean». ol 
land being new land and not merely old Land re- 
appearing, belong, to the owner of the adjoining 
land. (23 Mad 464 Pol. LS MI A 4«7 Pol. 27 Cal 
768 Dist).RasakuPtt and Vaka Kara Reddy v 
Pooloori Speeramulu 1 M L T 101 

37. — Nadi bharati. — 

Nadi bharati, or land raised out of the rivei 
ia not an accretPn, and belongs to the person to 
whom the river was released by the Resumption 
Authorities. Hari KishoreDutt v Collector 
3BLRAP116. 

(12) BED OF NAVIGABLE RIVERS, 

38— Bed of navigable rivers. 

The East India Company as representing the 
Indian Government had a freehold in the bed of 
navigable rivers in India,atid to the land between 
hiRh and low water mark. Land formed by gra- 
dual a-cretion belongs to the owner of the adja- 
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cent soil. Doe d Seebkristo y East India 
Company. 6 Moo«»e’s I A 267. 

38a — 1847 IX, .ss 3, 5, (] — Assessment of re- 
venue — Lands, formerly part of the bed of the 
Brahmaputra, if included in the Permanent Seft- 
lement— Onus of proof — Presnmption — Public 
navigable river, bed of, if can be presume<l to 
have been permanently assessed. 

Thai and survey map'?, value of, as evidence, 
generally, and also when the question is as to tlie 
land being included in the Permanent Settlement. 
Act IX of 1847 has no application to lands inclu- 
ded in the rermanent Settlement of 1793: and no 
new assessment of such lands can be lawfully 
made. In every ca«e, the question what lands 
were included in the Permanent Settlement is a 
question of fact which may or may not be satis- 
factorily proved by subsequent survey maps. The 
onus of proving that any particular lands were so 
included is on those who affirm that such was the 
I case. The question was whethei certain pieces of 
land which were in the year lti8I assessed with 
Government revenue as fresh additions and sur- 
plus accretions to the Appellant’s estate under 
Act IX of 1847 were or were not lands which 

were included in his permanent ly-settled estate; 
the revenue and survey maps (»f 1851-53 shewed 
these lands, which were then under water in the 
bed of the Brahmaputra, as forming a part of the 
AppelJant’s estate: IIM^ThHt the onus still 
lay on the Appellant to shew that the lands were 
included in the Permanent Settlement of 1793 , 
and the iha/c and survey maps of 1851.53 couh! 
not have the effect of shifting that burden on to 
the other side. That supposing that the lands bad 
ormodapartofthehedoftbe Brahmaputra in 
17f)3. the Brahmaputra being a public navigable 

river, the Court could not properly assume that 
Its bed was included in the assessment then ner 
manently fixed. Nor couldthe Court assume Li 
a state of things existed different from what ap- 

peared from any evidence before the Court 
that the lands were dry lands in 1793. It was 
consequently competent for the Court to decide 

bat they were new accretions and as such proper- 
ly assessable under sec, fi of Act IX of 1847 
Maps and surveys made in India for revenue, pur-' 
pose.s are ofScial documents prepared by compet- 
ent persons and With such publicity .nLotiZl 
persona mleiesled as to be admissible and valaa- 
of things at the t “ 
they are made. They are not conclusive aul 
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may be shown to be wrong: but in the absence of 
evidence to the contrary, they may be properly 
judiciall}^ received in evidence as correct when 
made. Where the lands are admitted not to be 
within the Permanent Settlement, the last survey 
made under sec. 3 of Act IX of 1847 is to V tak- 
en as the starting point for deciding, when the 
next survey is made, whether the lands ar^ within 
secs 5 and G of that Act. But when the question 
ih whether lands shown on a particular thah or 
survey man made since 1793 were or were not in- 
cluded in the lands charged with the assessment 
permanently fixed in 1793. the enquiry is enlarged 
and a Court dealing with the evidence ought not 
in all cases to act on those maps as decisive in 
the absence of evidence to the contrary. 
Maharaja Jogadindra Nath Roy Bahadur v 
The Secretary of State for India in Council 
(P C.) 10 C W N 103-30 Cal 291. 

(13) LAND DRY ONLY IN DRY SEASON- 
BELOW HIGH-WATER MARK. 

39— Land dry only in dry season below high- 
water mark — Private property. 

A strip of land which, in the dry season only, 
is left dry between the peimanent bank and the 
rivei’icannot be piivate propeity until it rises be- 
yond high-water mark, so as to become fit ioi 
cultivation; and when it does so n«e, the public 
will be entitled to th^' same access to the river 
as befoie. Odhiranee Narain Koomaree v 
Nawab Nazim of Bengal. 4. W R 41. 

Notes:— Kef ; 8 C W N 676. 

(14) BENGAL REG. XI OF 1825. 

40— Beiig Keg XI of 182 >, s. 1, cl. 1 -Kigld 
of jalkar. 

Before cl. 4, s. 1, Kegulaticn XI of , 1835, can 
have the eifect of depriving a paity of the title 
given by cl. 1, the opposite paity riiust prove 
that the land in question was the bed of a small 
and shallow river which, with the jalkor light of 
fishing over iq was rtccgmzed as the propeity of 
such opposite party. Ram Shurn Shalia v 
Bliote Kinkur. . 14 W R 268. 

41 — ^ 11 in ion — A c qn isitioii— I legulat ion XI 
of J8iir)— Adverse possessioi —Increment, Hindu 
Law.] 
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In the case of gradual accretions by alluvion 
the ordinary rule of acquisition by prescription 
does not apply, but each accretion as it occurs 
comes under the same title as that upon the land 
to which it is made is held. (13 Moo I A 467 ; 18 
W K lid; 23 W K 8; 25 W K 242; 22 Mad 4<>4, 

referred, 19 .all 238 Appr.) Krishna Bhaoo v. 
Ganpat Singh. 14 C P L R 97. 


(15) LAND ACCRETING FROM BED OF 

KHAL. 

42 — Land accreting from bed of khal. 

Land which accretes to an estate from the bed 
of an adjoining khal, not being a canal, but a ri- 
ver, belongs by law to the owner of the estate. 

Dataram Nath v Eshan Chunder Law. 

11 W R 116. 

Notes: — Kef: 2 Bom 19. 

(16) CHANGE IN COURSE OF RIVER. 

43 — Ubaiige in couise of river — Alluvion and 
diluvion. 

Land gained by the gradual accession of a ri- 
veqand added by the operation of nature to A’s 
tenure, must be held to be A’s property although 
it be also established by evidence that this land 
has re-formed on a site which was formerly part 
of B’s properly, if it should be proved that the 
river ftowed over the original site, and, receding, 
left the new formation and a fordable channel 
between it and B’s property, B would be entitled 
to retake possession of the newly-formed land on 
the old site, and he would not be deprived of it 
because the river was either foidable on A’s side, 
or had wholly dried up. Mascyk v Hedger. 

WR 1864.306. 

44 — Alluvion and diluvion — River changing 
its course — Ownership of formation— Regulation 
XI of 182.5. S.4(2), 

If by the irruption of the waters of a river, 
tidal or iron-tidal, a new channel is formed in the 
land of a subject, although the rights of the 
Crown rr of the public may come into existence and 
be exercised in what had thus become a portion 
of the river, the right to the soil remains in the 
owner, so that if at any time thereafter the wa- 
ters shall recidc, and the river again change its 
course leaving the ne^’ channel dry, the soil be- 
comes again the exclusive property of the owner, 
free fiom all rights whatsoever in the Crown or 
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in the public. Thakurain Ritiaj v Thakurain 
Sarfaraz 7 Bo L R 879=15 % L J 349 = 

9C WN 889 = 27 All 655 = 2 C L J 185- i 

321 A165 (P C) = 2 A LJ 693 = 8 0 C 293 | 

Notes.— Ref: 28 All 617=3 A L J 453 = A 
W N(1906) 169. 

45— Public navigable river, fishery in— Arm 
of the river ceasing to be an arm of the flowing 
river, efiect of. 

When, on account of a change in the course of 
a public navigable river, an arm of the river cea- 
ses to be an aim of the flowing river, the person 
who had a right of fishery in the river ceases to 
have any right to ^t; it becomes the property of 
the adjacent owner. 21 W R 27; 32 Cal 1141;W 
R(1864) lu8 Ref. Ishan Chandra DassSarkar 
V Upendra Nath Ghosh. 12 C W N 559. 

46 - -Sutlej river — Labor® and Ferozepur 
districts — Mauzahs Machiwaia and Gholam Ho- 
seinwala— Kishtibunna Custom. 

Certain land belonging to Maii/ah (rholam 
Ho«einwala, on the Perozpur side of the Sutlej 
river, was thrown up in a recognizable form be- 
fore Mauzah Machiwarx on the Lahore side of 
the deep stream, which the proprie^'ors claimed 
to retain. Fo^oid that ♦he Ai'ihfihnma custom, 
or deep stream rule, did not prevail at the part 
of the Sntlei where the land m dispute was affect- 
ed by the action ot the iiver, and hdd therefore 
that the original proprietors of (tholam HO'-ein- 
wala were entitled to recover the land. 
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Bhana v Balanda. 


P R 48 of 1879. 


47 — NaUa running between two neighbouring 
fields— Charge in its course— usiiing bed of old 
streamlet. 

A nallfi ran between the fields of plaintiffs 
and defendants but out<5id« their boundaries. 

By inundation it changed it^ course and ran 
through plaintiffs’ field, jhe plaintiffs applied 
to and got permission from the Collector to cul- 
tivate the old bed of the streamlet which was 
now dry. The bed was entered in Survey Records 
as Government waste. The plaintiffs took posses- 
sion of it but were subsequently resisted by tlie 
def^indants. Held^ that this was not a case of 
allffrioh by gradual accretion and that the plam- 
iffi mm to stieeeed* Go vind v Maha- 
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48 — The custom of dhardhaia applies to lands 
thrown up or formed by fl”vial action eitbei in one 
^eai or in the course ot a number of >ears. Whe- 
♦her It is equally applicable to chuckce formations 

or tiacts of land severed by a sudden change 
m the course Of a river, and yet preserving their 
identity of site and surface after the severance, 
must be determined by proof of the extent of 
the custom. Musammat Ratice Katiaynee v 
Sheikh Mahomed Shurf-ood-deeu. 

3 Agra 180. 

48 A— Bengal Regulation Xl of 182.>, s. 4— Al- 
luvion— -Gradual accession — Change of course of 
a river vvitbiii a short space of time. 

Certain land belonging to village P on the ri- 
ver Gomti, was submerged, and, after remaining 
submerged for a not vtry lengthened period, again 
le-appeared. But, on its re-appearance, it was 
found to be on the opposite side of the river 
and adjoining village T. Held, that the land 
thus cut off: from village P could not be said to 
have become part of village T by “gradual acces- 
sion” within the meaning of s, 4 of Bengal Regu- 
lation XI of 1825, but was rather land merely sepa- 
lated from the village of which it formed a part by 
a sudden change in thecouise of the river, aid this 
being so, no change of ownership had occurred. 
‘•Gradual accession” or “alluvion” means an im- 
perceptible increese an 1 land is said to be acquir- 
ed by alluvion when it is acquired ^ so gradually 
that it cannot be said how much is added at any 
paiticiilar moment of time. (13 M 1 A 467, 2 I 
A 28, Ref : j Rai Krishna Cliandrafv Sai4an 
Bibi. AWN 1905 271 = 2 A L J 821 = 

28 All 256. 

49— Land capable of identification. — Semble. 

That the general law of alluvion in India, as 

well as in Europe, does not entitle a landholder to 
land which is annexed to bis estates by a sudden 
change in the course of a river, and is still capable 
of being identified as part of the estate of another. 

IsRee Singh v Shtirfoodeea 
1 N W 142 Ed 1873, 224 
Pragdutt Raoot v Luchmtin Fei^shad 
3 N W lit 

50— Identification of land-ReguIation XI of 
1825— If there be no custom to the contrary 
land carried away Im the opposite bank of the 
river may be followed by its oivners, provided 
It be identifiable. 
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(P. R. 15 of /872, (P. B. No.l2 of 1870). 

The re-forming of land which has been 
removed by sudden alluvion in a river to which 
Begulatinn XI of IS'25 applies, does not render 
the land re-claimable unless its identity i& proved; 
and it is not to be presumed that land lost to an 
owner by the erosion of the river bank is recover- 
ed when an equal quantity of land is left dry by 
the river taking another course. Independently 
of custom, a title to such reformed land is not 
necessarily established by mere proof of gene- 
ral inclusive boundaries at a time long preceding 
the reforming of the land, but if a custom is pro- 
ved it is to be followed. (P. E. 72 of IBbH, ). 

P. E. 47 of 1^68, ), the Chief Court held that 
land could not be identified by the laying 
down of survey boundaries ; the mode 
of identification was indicated in Clause 2. bec- 
tion 4 of the Eegulation. 

Plaintiffs, zemindars of Mouza B, on the Sial- 
kote side of the CheT^ab, sued the defendants 
(zemindars of Mouza M, on the Gujrat side of the 
river) for alluvial land situated on the Sialkote 
side. The parties admitted that the case was 
governed by Section t, Regulation XI of 1825. 
The land bad been carried across from Mouza M 
but not bodily, and its identity was destroyed. 
The defendants as well as the plaintiffs were en- 
titled to take by accretion any land which was 
thrown up between their land and the main 
stream. Another piece of land besides that in 
dispute bad come bodily across from Mouza M to 
Mouza R., of which the defendants still kept 
^ossessioD. The land in dispute did not lie 
between this piece of land and the river. Ilrhl, 
that plaintiffs were entitled to the land sued 
for. Noordeen y Futteh AH. 

PR 65 of 1869, 

51 — Submersion, 

Village Kaln-w-al was entirely submerged 
about nine years before suit, and the river (Sutlej) 
flowed along the boundary of village Ajayab 
Singh-wala. cutting away a portion of that village. 
Three years before shit, land began to reappear as 
the river receded from village Ajayab Singh-wala. 
To this land plaintiff laid claim alleging 
that it formed a part of village Kalu-wal. The 
Lower Courts found that the land w^s identified 
as having belonged to village Kanl-wal, and that 
by custom plaintiff (proprietor of the village) was 
entitled to it 
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The Chief Court (Lindsay «nd Melvill J.T) 
’•emanded the case, not being satisfied with the 
evidence as to the custom and holding that by 
law the land belonged to village Ajayab Singh- 
wala and that, if it belonged by cost am to village 
Kalu-wala, still village Ajayab Smgh-waia was 
entitled to a portion of the land equivalent to 
that w’^hich it had lost. 

Found after remand (by Boulnois and Lind- 
say JJ), that by custom as well as law plaintiff 
had no right to the land, Shere Singh v Kalu 

P R 7 of 1873. 

52— Beng Reg XI of 1825. s. 4, cl. Land 
separated fiom estate. 

When a part has proved that land which for- 
med part of his estate has by a smlden (‘hange in the 
course of the river, been separated, he is entitled 
to recover such land under cl 2, s. 4, Eegulation 
XI of 1825. Rai Manik Chandv Madhut'am. 

3 B L R, P C, 5 = 11 WR, CP 42=13 Mcopc's 

1 Al. 

(17) LANDS BOUNDED BY RIVER. 

53 — Lands bounded by river— Custom of 
dhardhoora— Riparian proprietors. 

Hc^uJthat the mere fact that the river forms 
the constant boundary between two 
district cannot, in the absence of any dhaidhoora 
custom affect the rights of riparian proprietors. 

Dhoolhin Hurpaul Koonwaree v Ubruck 
Singh. 3 Agra 18 

54— Custom— Kishtibunna — Alternation of 
custom by contract. — 

The parties to the suit were proprietors res- 
pectively of Mauzah Soorarao and Maiizah Tba- 
I lee, between which the Beas flowed. Fiom anne- 
I vatinn up to the commencement of 1867 claims 
<•0 alluvial land between villages on opposite 
banks of the Beas were uniformly decided by the 
Courts of both districts according to the 
bumia or deep stream rule, L a,, the transfer bfuh 
of proprietary right and of cultivating possession 
followed the transfer of the land from one bank 
of the deep btieam to the Other, and this change 
of property and cultivation took place even when 
the land was transferred bodily to the opposite 
bank by a sudden change in the course of the 
liver which did not carry away the surface of the 
ground or destroy its identity. On the 5th Fe- 
j bruary 18o7, a meeting was convened by the 
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Deputy Commissioner at Noushera (iiiat of the 
zaiidars of other villages similarly situated, but 
none of the lambardars or proprietors of either 
Soomrao or Thalee were present at this meeting. 
From the answers of the zaiidars thus assembled 
to questions put in reference to the KUhtihutina 
rule, it appeared that the rule had existed from 
time immemorial. The zaiidars agreed tlmt the 
rule was bad and should be abrogated; and they 
put their seals and signatures to a document 
agreeing to lay down boundaries for themselves 
which they would abide by in tutnre inespeciive 
of changes in the com&e of the river. 

Held^ that the custom of Khshti'nitDin was 
established, and that it governed this case; and 
that the agreement of the oth Februaiy JhG7 was 
HOC m any way binding upon ^ the parties to 
the suit. 

also, that the custom of Aib/itibunna 
could be altcied by contract between the parties 
intere.sted, i. e., the proprietors of two cotermin- 
ous villages on apposite banks.-Sodha v.Futteh 
P R 56 of 1869. 

S5~Plaiutitt’s village was on the west side of 
an old bed of the river Indus, and this old bed 
was made the eastern boundary of the plaintift’s 
village long alter the rivei had changed its 
course, in proceedings taken in IhoU. Defend- 
ant bad for many years cultivated the land situa- 
ted between thus old bed and the main stream, 
Plairitiif in this suit claimed this land on the 
ground that it had accreted to his village by ) 


Accrelion-f£//t^u!. 

2 Rivers or change in course of Rivers Co/iid 

mode of fixing boundaries — Riparian pioprietors 
— Custom— Beng. Reg. XI of lyB."). fS. 2. — 

The plaintife sued to obtain possession of 
land on the ground of the existence of a custom 
in the district that where land which had once 
b^en alluvial lies between two branches of a 
river or two rivers, and from time to time the 
volume of water shifts, so that alternately oni' of 
those channels is deep, and the other is fordable, 
then the whole of such intermediate land belongs 
to the land-owner on the side of the channel 
which at any given time is fordable, fJe/i/, (with- 
out deciding whether such a custom falls within 
s. 2, Regulation XI of 1S25), no clear and definite 
usage had been established. A fluctuating boun- 
daiy between zillas does not necessarily affect 
th« rights of landed riparian proprietors. An 
ikrarnama between two zamindars as to the mode 
of determining the boundaries of their estates, 
in the event of changes in the channel of river, 
cannot bind persons claiming under one with 
whom the perpetual settlement was subsequently 
made as to the lands in his possession, be being 
a stranger to that ikrarnama. 

Bissessupnath v. Moliesjup BukshSing 
Bahadoop, 11 B L R 265 = 18 W R 160 = 

L R, I A, Sup Vol 84 . 

58— Custom— Reg. XJ of 182.“).— 

Where two adjoining estates are divided by a 
river, questions as to proprietorship arising from 
accretion or dereliction by the action of the 


change of the course ot the river. — AfeW, that ( decided primarily by the well 


under the circumstances il'e question was not 
one of alluvion and diiuvion, but one ot boun- 
daries only.— Mullick Sohara v. Gholam 
Mahomed, P R 2B of 1869. 

56 — River boundaries between British and 
Independent Territory. — 

With regard to ri\er boundaiies betwtcu Bri- 
tish and independent territory, in the case ot 
alluvion, the main stream forms the boundary 
irrespective of other circumstances, • but in cases 
of avulsion, the boundary question should in each 
case be detei mined on its own merits. 


I established usage of those two villages; but if the 
usage be doubtful, then according to the rule 
laid down by Regulation XI o4‘1825. (oh of i8fi7, 
47 of 1868,73 of h-fiii, Rama v. Shere 

P R 15 of 1872. 

59— Accretion by gradual accession — Ripa- 
lian proprietors — Effect of sudden change in 
course of boundary river— Deng. Reg Xi of 
S. 2 and s. 4, els. 1 and 2.— 

I he lands in suit in Tirboot were settled 
under Regulation XI of 183fi, s. 4, cl. ]. with the 
plaintift’s predecessor in 1837. as tiie nioDrietors 


, c- , .. , loo,. as me pioprietors 

Yoosul V. Sirdar Dewa Singh, estate to which the lands had become an 

P R 12 of 1870. secretion by gradual ac-tssion, and the pi, intilts 

57~B()unawy Uuotnatiog .Agreement as t<> I'ossession U.ereof till the expiration 

of the settlement in 1847, which was made on 
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the same principle. Prior to the renewal of that 
settlement in 1857, the river, which was to the 
smith of the plaintiff’s zamindari in Tirhoot, and 
to the north of the defendant’s in Sarun, had 
suddenly and so completely changed its course 
that the lands in suit, which were formerly on 
the north side of the river, were capable of being 
identified on the south side of it, and were, not- 
witbstandingr, summarily settled with the defend- 
ant, who obtained possession of them: — 
th«>t, in the absence of proof of usage within the 
meaning of s. 2 of the Regulation, that the river 
should be not merely the boundary between the 
two districts of 'J irhoot and Sarun, bnt also the 
boundary between the two zamindaries, the 
plaintiffs w^ere entitled to the lands — 

Raghoobtir Dyal Sakoo v. Kishen Pertab 
Sahee. 6 I A 211. 

59*4 — Land formed by alluvion — Recession of 
river— Land ‘‘annexed’’— Reg. XI of 1825 (Ben- 
gal), s. 4— Riparian and accreted lands, titles to.~ 

The plaintiff and the defendant were riparian 
owners on the same side of a river and the ques- 
tion in the suit was whether the plaint lands 
which had been formed as an ‘‘accretion” within 
the meaning of s, 4, Reg. XI of 1825, was “an- 
nexed” to the land of the plaintiff or of the de- 
fendant The Court of first instance, on remand 
by the lower appellate Court, found (1) that, the 
land formed gradually during the period that 
intervened betw'een the last preciding quinquen- 
nial settlement and the institution of the suit 
and that it formed as an accretion to the defend- 
ant s land, (2) that the river remained stationary 
at the quite westerly point of plaintiff’s land, 
while it receded from time to time to the south 
of the defendant’s land and formed a great piece 
of land in connection with it. HeW, accepting 
these findings, that the plaint lands formed as 
an ‘‘accretion” to the defendant’s land under s, 
of Bengal Regulation XI of 1825, because the 
plaintiff’s village had no frontage in these lands, 
in the sense of the law of alluvion and diluvion 
at the time when the lands began to be accreted 
Accretions to a riparian village must, when gra- 
dual, in a legal sense, be governed by the same 
title as the village itself. Kishen Dat Pandey 
V. Permeshupi Prasad, AWN 1885, 173 

59.^— Accretions Law" relating thereto— 

Blocks of land Originally formed as islands but 


subsequently joined to mainland ‘Whether 

they belong to Crown or to the owner of the 
mainland. 

Where the plaintiff claimed a certain block 
of land situated on the coast near the mouth 
of a river as an accretion to the mainland 
which belonged to him but where it was found 
that it was first formed as an island, separated 
from the mainland by a strip of water of greater 
or less breadth, which gradually dried up, with 
the result that it was added on to the mainland, 
//eW, it cannot be treated as an accretion to the 
plaintiff’s land and that it belongs to the 
Crown. 

The accretion must be gradual and impercep- 
tible. When it is sudden or preceptible, the land 
gained belongs to the Crown. 33 Mad 1; 22 

Mad 461; 13 Mad 369 Ref. Raja Venkata Ku- 
mapa Mahipati Supya v Secretary of State 
for India 2 M W N (1911) 261. 

60— Formation of alluvial lands-Character and 
change in a tidal navigable river, oause and 
nature of a change in High-water line — The 
principles of ijjnglish Raw as regards toe allu- 
vial lands affecting the rights of the Orowm 
and riparian uwners are applicable to British In- 
dia unless included by some law or usage. 
Hence when th» tenants of riparian owners by 
some unlawful Acts caused a change in the na- 
tural high-w"ater line in a tidal navigable river 
in Madras, held that the accretion caused by 
such variation belonged to the crown aeainst 
the riparian owners. Secretary of State for 
India v. Kadiriktittl 13 Mad 369. 

60A-Distinction bet^ween accretion and allu- 
vion— Rights of riparian owners— Changes in the 
channel of a river— Ben. Reg XI of 1825, S. 4, 
els 1 and 5 — The current of a river alternate- 
ly encroached upon either bank The eflPect 
of this change of current, was that land was 
detached from one bank, at the same time it 
added to the opposite. The river followed a 
course more eastern than the original one. 
The area of the defendant’s village which was 
till then paHly on the western side, inasmuch 
as the river traversed it throughout, now” appear- 
ed entirely in the west bank. The river conti- 
I nued its eastward tendency and so so ne land 
I of the plaintiff’s Tillage on the eastern side was 
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al«o carried away. By another change in the 
ODposite direction, the current resumed its ori- 
ginal channel more westwards with the effect 
that the pfeee of land that had belonged to the 
defendants village, and had been submerged 
when on east bank during the above change in 
the river’s course, emereged in the end on its 
formei site on the east bank. This restored land 
was such as could he identified. But the owner 
of the village on the eastern side now laid a 
claim to it as an accretion by alluvion to his 
property adjoining which it stmd. BeU. that 
the right of property remained in the original 
owner, the defendant. The owner of the adjoin 
ing village on the eastern side could not make 
out a title to it either under cl., 1 under cl. .5 
of S. 4 of Regulation !X.l of 182.5, or in virtue 
of any known principle. The custom of giving 
land account of contiguity was not proved, and 
and there had been no gain to him from tho 
river by alluvion within the meaning of the 
Regulation. Jaggot Singh v. Brij Math Kun- 
war 27 Calc 768; L R 27 

I A 81; 4, C WN555 


[ Aooreiion~CoTttd„ 

\ 2 Rivers or change in course of Rivers-Con/// 

61— Accretions— Alluvial lands Re-forma- 

tioDs in situ— Possession, recovery of, suit for 
settlements made by Government with defend- 
ants— Government, right of, as lords, paramount 
of the soil, to be put in possession, on defend- 
ant s refusal to take settlement — Government, 
right of, to assess and setGe lands, in the absence 
of tiGe— Declaratory decree, changing chaiac- 
terofsuit.it may be made— Act IX of 1847. 


Notes— Dist 1 M L T 101. 

60 /y— Chur lands— Alluvion — Limitation 

Possession— Dispossession— Limitation Act (XV 

of 1877), Sch IT Arts 142, 144. 

In a suit for declaration of title to an<l re- 
covery of possession of chur lands which had been 
diluviated more than twelve years before the 
suit, the plaintiffs proved their title and posses 
Sion up to the tume of diluvfation, and alleged 
that the disputed lands had re-formed within 
twelve years of the suit. The defendants alle 
ged and it was found that the lands in question 
came into existence some 30 years ago and have 
been gradually forming since then. How much 
was farmed yearly and whether the chur 
fully formed in five year could not he deter- 
mined: 

Uefd^ that the case should not be treated 
though it wera one of «dverse possession falling 
within Article 144, Limitation Act, whereas the 
appropriafee Article was article 142 7 Gal 225 
8 a It B 126, Ro|) Bilash Chandra Mukh- 
Xt All Patwani 


W'here Government brought a suit to re- 
cover certain alluvial lands on the allegation 
+hat it was the proprietor of them and was put 
out of possession by the defendants, but it ap- 
peared that the Government had no right to 
them as proprietor, and that on the contrary 
the “maliki” proprietary title in them was 
in the defendants, and that they were alluvial 
lands which ar crated to the estate of the defend- 
ants and the right of the Government to assess 
revenue upon them wms declared long ago, and 
they were converts in separate <=*Btates, and tem- 
porary settlements in respect of them were made 
by the Government wnth the defendants, and, 
on their expiry, held them khas, in its own 
hands adversely to the defendants Held, tlla^ 
having regard to the allegation of title on which 
the Government based the suit and the past con- 
duct of the Government in reference to those 
lands, the Court ought not, at this stage of the 
case in appeal, to change the entire form of the 
suit and to make a deelnratory decree, in the 
event of the Court deciding the question whe- 
ther the lands appertained to the plaintiff’s or 
to the defendant’s estate in favour of the Gov- 
ernment, to enable it to take hereafter the neces- 
sary steps fur assessment and settlement. When 
alluvial lands appertaining to a parent estate 
are converted into separate estate solely for 
purposes of assessment and settlement and never 
, lose their relation to the parent estate but are 
made the subject of temporary settlements, and 
are treated for fiscal purposes only, as separate 
estates, and any of the alluvial lands disappear 
by reason of submergence under the river, they 
can no longer be treated as constituent ' pms 
of those estates, and in the event of their re- 
appearance, ^hey will liave to be dealt with as 
new alluvial formation to which the provisions 

of Act IX of 18*7 would be applicable. Sapada 
Prasad Ganguijy v. Semtary of state fop 
.-India in 14 C 
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, 3-CHURS OR ISLANDS IN NAVI- 

GABLE RIVERS (62-86) 

(1) ACCRETION TO CHUR 

62 — Accr#»tion to chiir — Fordable channel — 
An acretion to a chur belongs to the owner of 
the chnr whether the cliannel between the main 
land and the c^mr is fordable or not. Kallynath 
Roy Chowdhry y Lawrie 3 W R 122 

03 — .Under Reg XI of 182o, chur land belones 
to the proprietor of the estate to which it ac- 
cretes, provided it is not separated from such 
estate by an unfordable stream. Sliibchuti- 
der Ghuttuck v Collectop of Tippcrah 

5 W R 139 

04,— .Formation of churs — Beng Reg XT of 
182i>, s. 6, els 1 and 4 — Right of fishery. 

According to cl 4 s. 4 Regulation XI of 1825, 
churs thrown up in small and shallow rivers, 

^ the beds of which are private property, belong to 

* the proprietor of the bed of the river ; but by cl 

1 of the same section churs thrown up in rivers, 
not small and shallow, the ownership of the beds 
of which remains in the public, are an increment 
to the tenure of the riparian owner to whose 
land or estate they are annexed. The fact of the 
right of fishery being in another person, does not 
take the case oiat of the operation of the former 
clause. Chtindepmonee Chowdhrain v 

Chowdhrain 4W R54 

I 65 — Diluvion — Reforraation-Title-Beng. Reg". 

" XI of s. 4 — 

Where a chur formed in the middle of a river, 
and was settled with A, and by the recession of 
the river new land appeared, which was really a 
denosit on the ancient site of J^’s lands, though 
adhering to the chur, it was held to be 7?’s land. The 
first rule established by s. 4. Regulation XI of 
1825, does not apparently contemplate land other 
than that commonly known as alluvion, rh., land 
gained by gradual and imperceptible accretion, 
the LiicremenUim latem of the civil law. There is 

I no express provision in the Regulation for the 

case of land which has been lost to the original 
proprietor by the encroachment of the sea or a 
river, and which, after diluviation, re-appears 
on the reeession of the sea or river, and there 
is nothing to take away or destroy the original 
proprietoris r%ht; such a case is to i^e determined 
by the general principles of e<|uity and jnsticei 

Q. 0- 13 


I I j * 

’ - ' i.....:.... 
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3 Churs Of islands in navigable Rivers- Pmtd I 

under the i)th rule contained in s. 4. A title I 

founded on the original ownership and identificat- 
ion of land re-appearing is to be confined yjri wot 
facie to the reformation on that site. 4 Moore» \ 

I A, ; d B L li 121; 2B L com- j 

mented on. Nogendcf Chundef ! 

Ghose v Mahomed Esof, 10 B L R 406: ! 

18 W R 113. I 

66 — Beng, Reg XI of 1(‘?25 s. 4 cb B — i 

If alluvial land be surrounded by water for- | 

dable at any point, the owner of the land to which I 

the chur adjoins has a prima facie title to it I 

under cl. .B,s 4, Regulation XI of 1826, Wise 1 

V Ameer unnissa Khatoon 2 W R 34 I 

Wise V Abdool Ali. 2 W R 127 | 

Poresh Napain v Watson 5 W H 283. \ 

Notes— Fol. 2 W R 127 ; 5 W E 283 Diat. ! 

3 W R 122; 7 W E 613. Ref. 9 W R 259; 2 ' 

Bom 19. 

(2) FORMATION OF CHUR. 

67 — Formation of chur — Alluvion-— Beng. 

Reg. XI of 182.5 s. 4— Be- formation on old '.| 

site — 

Under Regulation XI of 1825, a right of pro- 
perty in land gained by alluvion from a river 
(the bed of which is not the property of an indivi- 
dual) is acquired in two modes; first, where the 
land is mined by gradual accession by the recess 
of the river, in which case it becomes the prop<=‘rty 
of the person in possession of the estate to which : I 

the land is an increment; and secondly, when f 

a chur or island is thrown up in a large navi- ; m 

gable river, and the channel between such chur 
and island ip fordable at any season of the year, • ^ 

the accession is an accession to the land or 
tenure most contiguous. Hohini Mohun 

Doss vJuggobundoo Bose. 9 W R 312. 

E j 

Notes— Fol, 12 WR 252; 21 W R 115. Dist. 

14 W R F B 25. Ref. 22 W R 52. 5 

68 — Gradual accretion — Land “most contigu- il 

ous.” — Beng Reg. Xl of 1825, s. 4, cl. B — The land 
“most contiguous” to a chur, as that phrase is 
used in Regulation XI of 1825, s 4, cl.3, is intended 
only to comprise the state or estates with which 
the chur comes into contact along the length of 
tb e fordable part of a channel : ai.d the whole 
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chur beOdiiiOS an accession to the land and part 
of thf^ tennire of the party to whom such estate 
belongs, and no portion of it will cease to belong 
to him merely by reason of the deep water 
between it and the estate of another becoming 
shallow and fordable. Seld^t also, tnat after the 
chur had, by the first occurrence of the -fordable 
channel, become part of 4’s property, all further 
accretions to it, if gained by “ gradual accession,” 
would also belong to A, even though the result 
would, in the aggregate, be a prolongation of the 
chuf in front of estates on the river bank not 
belonging to him,. Golam Ali Chowdhry 

V Gopal Lall Tagoi»e. 9 W R 401. 

Notes—Fol. 12 W R 524. 

69 — Navigable river — Rights of riparian pro- 
prietors— 

Where a chur or island is thrown up in a 
large navigable river, oiiginally surrounded by 
deep, unfordable water, but betwe»^n which and 
the estate of the zemindar a fordable channel has 
since been created, the criterion for deciding 
whether the uovernment has <-he light of dispos. 
ing of that island, or whether the owner of the 
land to which it is most contiguous has that right, 
is to consider the state of circumstances at the 
time of the formation of the island,— that is,» at 
the time when it was thrown up, and not the 
state of things at any subsequent or fluctuating 
period, such as the subsequent «ilHng up of the 
bed of tbe river between the island and the con- 
tiguous estate so as to form a fordable passage. 

Budpunissa Chowdhrain v Prosunno 
Kumsip Bose. 6 B L R 255=14 W R F B 25 
Cannon V Bissonath Adhicaree. 

IS C L R 154. 

Notes.-— 6 Rom L R 256 See 33 Rom 22. 

70— Custom prevailing in villages on theSoan 
river in the Una Tahsil of the Hoshiarpur district 
— Kiahtibunna or deep stream rule — I 

Plaintiffs, who represented the proprietors of c 
Panjawar, a village on tbe right bank of the ^Soan " 
liver in the Uua lahsil of the Hoshiarpur district 
sued to obtain from the proprietors of Bbera, a ^ 
! village on the left bank of the same river, certain ^ 
land which had been transferred by avulsion from 
, the Bhera to the Panjawar siP#^. Defendants plead- p 
I , ed, that though tbe rule that the deep S 

shbnld be tl|e lioundai^ Was prevalent on t: 


Accretion-OonM^ 
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I the Scan, the rule was only applicable as regards 
land which had been transferred from ono bank 
to another by gradual accretion, and that it was 
not applicable when the land had been transferr- 
ed by avulsion. 

Held, that the general custom in the tract in 
question was proved to be in accordance with a 
strict observance of the deep stream rule, whether 
or not the land had come over by avulsion and 
was indentifiable. Mahan Singh v Ichra. 

F R 164 of 1883. 

71.— Limitation Act. 1877, Section 13, and 
2nd tochedule, Articles, 142. 141— Alluvion and 
diluvion Custom of Bias river — Land taken 
over by avulsion — Dispossession or discontinu- 
ance of possession— Exclusion of time of defen- 
dants’ absence from Britt&b India. 

Plaintiffs, the proprietors of a village on the 
Amritsar side of the Bias, claimed certain land 
lying between their village and the present deep 
stream, alleging that the said land originally 
formed part of their village, but was transferred 
in Samoat 1323 to the Kapurthala side of the 
liver, returning to the Amritsar side in Sambat 
1927-28, but remained part of Kapurthala terri- 
tory till Sambat 1937 or 1958. The transfer on 
each occasion was found to be by a sudden change 
m the course of the river or what is generally 
called “avulsion,” and it was found by the lower 
Courts (and the finding was accepted as correct 
by the Chief Court)that by the custom of the Bias, 
when land is transferred from one side of the river 
to another by a sudden change, there is no dis- 
turbance of proprietary right; but the lower Courts 
considered that the plaintiffs had lost their rights 
because they bad not been in possession of the 
land, or any part of it, within twelve years be- 
fore suit. 

On the question of limitation, held that tbe 
case was governed by Article 142 of the 2nd 
Schedule of the Limitation Act, as plaintiffs were 
certainly dispossessed or discontinued of posses- 
sion in Sambat 1923 when the land went over to 
Kapurthala. 


But held further that in reekoning limitation 
plaintiffs were entitled to deduct the period from 
Sambat 1923 to Sambat ly.37-38, during which 
the land remained part of tbe Kapurtbal^ ter- 
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litoiy und^r Section 13 of the Limitation Act, a«! 
e defendants were certainly absent from British 
lidm during that period, a^d the fact that the 
subject-matter of the suit jvas also so absent was 
rather an additional than a less reason for hold- 
ing that the section applied. 

Gtilab Ehan v. Peera. 34 P R 1889. 

(3) FORDABLE RIVER. 

72 -Fordable river-Bengal |Reg. XI, Sec 4. 
Cl. d-Islandin navigable river— Right of ripa- 
rian proprietor to. 

Cnder cl. 2, S. 4, Regulation XT of 182.^, a 
riparian proprietor has no rieht to an island 
thrown up in a large navigable river, when the 
channel which intervenes between his land and 
le island IS, under ordinary ciicumstances. and 
ate most favourable seasons, anfordable for ^ 
sixteen out of twenty-four hours. Nobin ' 

Kishop Roy V Jages Prasad Gangopadya. ' 
6 B L R 343=4 W R 352 


73.— Bengal Reg. XI of 1825, cl. H. 

^ A river that can be crossed from one side 
iiigaag in the dry season only, when the water is 
breast-high, and the main stream of which is in- 
dubitably on the other side, is not a “ fordable ” 
stream within the meaning of cl. 3, Sec 4, Regu- 
iation of XI of 1826. 

Issurehunder Sein v Kalee Doss Hajrah. 

3 W R 95. 

74.— Formation of Chur. 

The fact that, under certain circumstances 
a river is in some places, and at extreme tin,e of 
low water, fordable, does not warrant the pre- 
sumption that the river was a fordable stream at 
the time of the formation lof the chur. 

Wise V Araeeronissa Khatoon. 

3 W R 219. 

Notes Ref : 1 C \V N 683. 

. 7®--When the Government sues for allu- 
vial land as an ordinary riparian Zammdar, it is 
bound to prove, under the latter part of cl 3 s 
3, Regulation Xl of 1825, that the stream bet- 
ween the Chur and the main la^d is fordable at 

some time of the year, and that it was fordable 
When the alluvium formed. 

TabiPa V Govepnment. g W R 128. 

AfSmed on review Government v Tabira. 

Notes : Ref 2 Bom 19. 7WR513. 
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ish W Reformation on old site. 

76.— Reformation on old site— Bengal Reg. 
as * , Section 4. cl. 3 — Island in navigable river — 
d- Right of Government. 

Tnder d. 3, section 4„ Regulation XI of 1826 
9- Government has no right to land thrown up as 
anmland m the bed of a navigable river, when 
such IS formed on the site of land which had 
• been washed away. Mani Lall Sahti v Col- 
I-etorofSarun. SBLRApsL 

^ 14 W R 424. 

^ 77.— The Government is not entitled, under 

« Sion r'l '825, to take posses- 
^ ofi ^>38 re-formed on an old site 

i belonging to another, alihough the re- 

^ nation forms an island, and is surrounded 

, by a channel which is not fordable. Collector 
iRajshahye v Shamasoonder Debea. 

BLR 219=22 WR 324. 

(S) navigable river. 

i river-Bengal Reg, XI of 

I82o, 8.4, cl. 3. 

The words •• a large navigable river ” in ol. 3 

L cITTT ^PP»^-ble to 

and th ‘be Ganges 

and the Megna, upon which navigation can al- 

ways be carried on. fflohinee Mohun Doss 
V Assanoollah. 17 IV R 73 ! 

(6 ) UNFORDaBLE stream. 

lee3nvrro”*rf Stream-Land cannot be 

g y proved to be an accretion to a talukh or a 
re-formation of diluviated land of that talukh 

the land in question and the talukh is found to 
be an unfordablo stream, nor can possession 
nder such circumstances give a plaintiff a right 
to a declaration of his title. Nobeen Kishore 
HoyvJogesh Prokash Gangooly. 

10 WR272. 

(7) FORMATION OF ISLAND IN RIVER 
adjacent TOZAMINDARI. 

80.— Formation of island in river, adjacent to 
/;amindari— Zamindars, Right of- Waste lands— 

Where an island was formed in a river, the 
lands adjacent to the banks of which were part 
of xamindari,- B.U that the island was not the 
We land of any village, or a portion of the 
o c mgs of any laiyats in the -lamindari, but 
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that the zamindar possessed in it all the Incid- 
ents of ownership, including the power of malv- 

ing leases. Snbbaya v Yarlagadda Ankinidu 

1 M H C 255. 

(8) LAND FORMING IN RIVJSR AND 

GRADUALLY ACCRETING TO LAND 
ON BANK. 

61 .- Land forming in river and gradually 
accreting to land on bank — Beng. Keg XI of 1825 
—Bight of Government. 

Wh6re land came up originally from the river 
as a small island, and gradually joined on to the 
plaintiS’s estate after having been taken posses- 
sion of by the defendant. — Jleld^ by Trevor J., 
that the Government alone was entitled to the 
land, and not the plaintiff, to whose estate the 
land had joined. JSeld^ contra by Glover, J , 
that as the land was an accretion to the plain- 
tiff’s estate, he was entitled to take possession of 
it under Regulation Xl of 1825, the defendant’s 
possession notwihstanding. Mohinecmolitin 
Doss V Juggobundoo Bose 7 W R lOS. 

Notes: Bef: 18 Cal 185; 29 Mad 426 FB = 
16 M L J 372=1 M L T 146, 

(9) FORMATION OF LAND IN 
NAVIGABLE RIVER. 

82 .-— Formation of land in navigable river — 
Proof of title. 

The re-formation of land in the bed of a navi- 
gable river is not j;r//na facip to be ascribed to a 
loss from any particular riparian estate, nor is 
the land which has been removed from an estate 
by sudden avulsion reclaimable, unless the cir- 
cumstances supply evidences ofindenrity. A 
title by accretion is not established by mere 
proof of general inclusive boundaries at a time 
preceding the formation of the chur, but there : 
must be proof of the nucleus of accretion. The 
land gained will follo^v the title of the particular 
land forming the nucleus. Ekowri Singh v 

HiraWlSeal 2 BLRP C 5=11 WR PC 2 
12 Moore’s I A 136 

Bysack t Eishen Persad 
Swii#; , ^ 1 8^ W 1 4 *!4 Moore’s I A 595. 


keemimn-Contd, ^ 

3 Chtifs orislandsin navigable RiverS'Contd 
(10) ISLAND IN LARGE RIVER. 

83. — Island in large river — Proprietorship of 
alluvial land— Beng Reg XI of 1825 4. 

Though an island or land thrown up and sur- 
rounded by a river may become vested in Govern- 
ment, under the provisions of Regulation XI of 
1825, S. 4, cl. 4, itdoes notfollow that, if the river 
which separates the island from the main land 
dries up after the island has been resumed by 
Government, the bed of the river becomes the 
property of Government in cases in which the 
bed of the river is not gained as an accretion to 
the island by gradual aecession within ^ the 
meaning of cl. 1. Stipnomovce v Japdine. 
Skinnep&Co; Supnomoyee v Watson & 
Co 20 W R 276 

84 — Formation of lands — Beng Keg XI of 
1825. 

In a suit brought on the 11th March 1872 to 
recover certain plots of land (a) as re-formations 
after diluviation of lands which had belonged 
to the plaintiffs and as accretions thereto; (b) 
under a title by prescription, it appeared that 
the lands had formed in the bed of a river in 1859, 
and that the plaintiffs took possession thereof as 
of reformed Ends, and had been maintained m 
possession under awards under Act IV of 1840, but 
that in 1868 they were ousted by the Collector, 
who assessed the same under Regulation XI of 
1825 and settled them with his co-defendants,— 
Held that, whether or not in consequence of Act 
IX of 1847 the Government were entitled to 
assess the lands, they were entitled to oust the 
plaintiffs and to take possession of lands as lands 
which had originally formed as an island, and 
were at their first formation surrounded by water 
which was not fordable. Wise v. 

Ameerunnissa Khatoon. Wise v. Collectop 
of Backergungc 7 I A, 73 

85 — Formation and attachment to estate of 
island chur formed in river. — 

Defendants were owners, by purchase from 
Government, of a property called Ooian Chur, 
which in its origin was an island thrown up in 
the bed of the river. Plaintiff was owner of the 
j original estate of Iv, of which a great part was 
I cut off by a stream channel of the river; but af- 
terwards re-appeared, and for some time lay in 
contiguity with defendant’s chur, and separated 
from plaintiff’s estate by the said channei. By 


* 
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the orradual filliTig up of the sota reformation be- 
came more and more extensive until the land 
again lay m contract with the plainti:ffi’s estate* 
As it had been clearly ascertained by boundary 
marks and measurements that the re-formation 
took place on the original site of the plaintiff’s 
land, the right of the plaintiff as by re-forma- 
tion was held to be preferable to that of the de- 
fendants, which rested upon accretion. 

Buddun Chtinder Shaha v. Bepin Bcha- 
Roy. 23 W R 110. 

8&A — Lanka (formation in the bed of a river) 
— Gradual accretion, rule of — Accretion to land 
washed on both sides by the river — Sub aqueous 
ownership, presumption as to — Vertical accretion 
in the bed of a river. The principle of law that 
gradual accretion enures to the land which attra- 
cts it, applies also to Madras. The above principle 
applies where the land attracting the giadual 
accretion is washed on both sides by the river 
as well as where the land is washed only on one 
side. There are grave doubts whether the presum- 
ption is applicable to little English rivers, that the 
proprietor of each bank of a stream is considered 
pruna facte as the proprietor also of half the land 
covered by the stream ii,s(/ue ad mediiom iilum 
acqua^ applies to great rivers such as tbe Goda- 
veri* Sri Balsu Ramalakshmatnma v. The 
Collector Of Godaveri. 3 C, W. N. 77 7 ==22 
Mad 464 = 26 I A. 107 ( P. C. ) 

85B — Accretions — Alluvial lands — Reformat- 
ions in situ— -Possession, recovery of, suit for — Se- 
ttlements made by Government with defendants 
—Government, right of, as lords, para- 
mount of the soil, to be put in possession, on def- 
endants’ refusal to take settlement — Government 
right of, to assess and settle lands, in the absence 
of title— Declaratory decree, changing character 
of suit, if may be made. 

Where Government brought a suit to recover 
certain alluvial lands on the allegation that it 
was the proprietor of them and was put out of 
possession by the defendants, but it appeared 
that the Government had no right to them as 
proprietor, and that on the contrary the “maliki” 
or proprietary title in them was in the defenda- 
nts, and that they were alluvial lands which 
accreted to the estate of the defendants and the 
right of the Governments to assess revenue upon 
them was declared long ago, and they were con- 
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verted into separate estates, and temporary jsett- 
lements in respect of them were made by the 
Government with the defendants, and, on their 
expiry, held them in its own hands adver- 
sely to the defendants: 

Held, that having regard to the allegation of 
title of which the Government based the suit and 
the past conduct of the Government iu reference 
to those lands, the Court ought not, at this stage 
of the case in appeal, to change the entire form 
of the suit and to make a declamtojy dec'»’ee, in 
the event of the Court deciding the question whe- 
ther the lands appertained to the plamtff's or to 
the defendants’ estate in favour of the 
, Government, to enable it to take hereafter iho 
necessaiy steps for assessment and settlement. 

When alluvial lands appertaining to a parent 
estate are converted into separate estate solely 
for purposes of assessment and settlement and 
never lose their relation to the parent estate but 
are made the subject of temporary settlements 
and are treated, for fiscal purposes only, as separ^ 
ate estates, and any of the alluvial lands disapp- 
ear by reason of submergence under the liver 
they can no longer he treated as constituent parts 
of those estates, and in the event of their re-app 
earance, they will have to be dealt with as new 
afinvial formation to which the provisions of Act 
IX of 1847 would be applicable. Sarada Prasad 
Ganguly v. Secretary of State for India in 

14C.L.J.88 

8e-Qnestions for consideration in cases of 
alluvion and avulsion-River boundaries betwe n 
British and independent terntoryi-m respect 

of river boundaries between British ^ indeoend 

ent territory, the mam stream, in cases of alln 
vion. forms the boundaries, regardlessof other 
circumstances; but iu cases of avulsion, the .nil 
tion of boundai-y should, in each case be decided 

12P.L,R.1870. 
4-RE-FORMATION AFTER DILUVIATiON 
( 87-115 ) " 

( 1 ) OWNERSHIP IN REFORMED LAND. 

87-Owneiship in re-formed land -Owner 
BhipmsoH isnot lost because the subiect of 't 
becomes submerged; the owner or the site o/suK 

soil remains owner of tbe surface, and on re-C 

matron of the surface soil tabes whaieverfan: 
within his known boundaries, Ordinaiiiy there 
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can be no right of accretion when the new form- 
ation is on the site of what was formerly held by 
an individual as his private property. Dwark- 
anath Roy vDinobundhoo Singh Chowdhry 

15 W. R. 461. 

88 S. i. Cl. 3— Accession, meaningof — Gove- 
rnment rights •Submission— continuity, presump- 
tion of —Where land which has been submerged 
reforms and is identified as having formed pnrt 
even by accretion of a particular estate the owner 
of that estate is entitled to it. 

( 2 I. A. 28; If: Bora. L. R. 268. appl ). 

Where Government acquires property under 
CL ( 3 ) of sec 4 of Regulation 111 ot f82.i.eitber 
as an island surrounded by anunfordable channel 
or as an accession to lands held by government, 
it does not become a trustee for the public,* it is 
entitled to land with the property in the same 
way as any other part of the territory of the state 
at its disposal if it permanently or temporarily 
settles the estate to which it has thus acquired 
title, the holder of the settlement is entitled to 
the benefit of the principle of reformation, and 
when the question arises between Government 
itself and a neighbouring riparian owner, Govern- 
ment should not be placed in a worse position than 
a person who has derived titled from it and it is 
not precluded from claiming the land upon sub- 
mergence and after re- appearance. 

(13 M 1 A 467; 5 B L R 621; 10 Bom L R 406; 
Ref.) 

No indexible rule can be laid down as to the 
manner in which an intention not to abandon 
submerged lands may be proved, but it would 
depend upon the circumstances of each particu- 
lar case. 

Whore submergence of lands in the possession ' 
of Government does not operate in I** was an ^ 
abandonment on its part and a reversion thereof ^ 
to the public territory. 

Anaiida Hari Basak v. Secretary of State 
fop India in Council. 3 Cal L J 316. 

Sec also Cases under;— 1 

(1) Riparian rights. ^ 

(2) Water rights, 

89.--Accretion.. Alluvial lands- Abandonment T 

— Bstcppel 
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'T'he plaintiff, and hereditary tenant, between 
^ the years 1K6J and ]8b6, lost part of bis land by 
■ the action of tlie river Jhelum. The land was 
submeiged for a considerable period, and the riv- 
er having receded, re-appear^d htsltu in I8d8 and 
1869. Wh#»n the land re-appeared, the defendants, 
the proprietors, took possession and made arrange- 
ments for its cultivation. The land which was not 
carried away became hanjur of the village, and 
the revenue on it was paid by plaintiff. T be re- 
venue on the land submerged was paid by defen- 
dants. 

The land in dispute was, at the time of its 
• submersion, not land bounded by a shifting river 
bank, but land bounded by fixed lines and sus- 
ceptible of being at any moment ascertained. It 
was not claimed immediaiely on its re appear 
ance because tenants did not know, until recent- 
ly, that they retained any rights in land after it 
was once submerged; such non-claim was 
not shown to have induced the proprietor to al- 
ter his position for the w^orse, the fact being that 
both parties were under a mistaken impression 
as to their respective rights. 

In a suit instituted by the plaintiff, a tenant, 
to recover the occupancy of his land recovered 
from the iiver, held (by Boulnois, Lindsay and 
Fitzpatrick, JJ.) no custom to the contrary be- 
ing pro\ed, that the tenant did not lose hu 
occupancy rights by reason of the land being 
submerged. 

Held further that the tenant bad not vol- 
untarily abandoned bis land on its re-appear- 
ance. 

EcliL furGier, that under the above circum- 
stances, the tenant was not estopped from as- 
certaining bis rights merely by reason of his hav- 
ing stood by and allowed the proprietor to act as 
if those lights bad been abandoned. 

Sultan Khan v Syad Mahomed Shah. 

P R 59 of 1877. 

89A. Rights of maUhis in submerged 
laud— Custom— Mauza Muradpur, tabsilAlipur 
Muzuffargarh District— Wajib-ul-arz—Ilaq jmi. * 

The plaintiffs, who were adna maHkn in ma 
uza Muradpur, tahsil Alipur, in the Muzuffargarh 
Bistnct, sued fbr a declaration of adna malfnmt 
rights in certain land which had been submerged 
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by river action, wbicb, on its re-appearanee, in 
accordance with a provision in the wajih-iU'drz, 
had been recorded as the sole property of the de- 
fendants. The provision of tbe i^ajih-nl arz was 
to the effect: ‘‘ that in this village there are two 
kinds of property ala and adna. If the land be- 
longing to any adm malih is washed away at the 
time of its being thro\vn up, it becomes the pro- 
perty of the ala maWia. The adna matilis 

retain no right in the land. The 

adna niallH after paying h%q juri to the 
“ ala maliks will be enthled to get possession. 
Without paying haq Juri they will have no 
right. If the dla maWts intentionally refuse to 
“ juii the adna mallJis are not entitled to take 
“ possession. The arrangement as to juri, is to 
“ depend upon the value of the land and the sta- 
“ tus of the ad}ia malik. But it shall not be less 
“ than Ke 1 per Bigha or more than Rs 2 per 
“ hifjha. The adna maliks shall have the same 
“ power, whether the whole or a portion of any 
“ wells are carried of: ” Held, that as the pay- 
ment of haq juri or an institution fee for the re- 
covory of land cannot be considered opposed to 
the principles founded on universal law and jus- 
tice, it was for the adna mnlihs to rebut the pre- 
sumption in favour of the correctness of the ent- 
ries in the record of custom and to prove that 
they were not bound to pay it, and that the plain- | 
tiffs failed to rebut the entry in question or to 
prove that they were entitled to the land with- 
out payment of haq juri, ( 97 P R 1902, 125 P 
R 18l 99 Ref. ) Ahmad Shah v Khisda Btiksh 

33 P R 1903. 

90,— Beng Reg XI of 1825 s 4 cl 1.— 

Where new land is formed, whether it be a re- 
forma^'ion on an old site or whether it is formed 
where no land ever previously existed, ownership 
is determined by the ownership of the adjacent 
land to which it has accreted. To defeat or pre- 
vent the right by accretion, theper.son whoclaims 
the land as re-formation of his eld land isre<iuir- 
ed to prove some continuing right of property in 
himself; it is not enough for him to rely merely 
on identity of site. Kattemonee Bossee y 
Monmohinee Dabee BLR Sup Vol. 353= 

3 W R 51. 

Lyon Y Gray 11 W E 189. 

— Land inundated and re-formed. 


Accrelion-i?onM, 
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The owner of land before it is inundated rem- 
ains the owner of it when it is covered with vimter 
and after it becomes dry. Imam Bandi v Hur 
Gofoind Ghose 7 W R, P C 67: 

4 Moore’s I A 403. 
91A. — Ohur and jungle lands— Re-formatiOn 
of land on old site — Limitation — Possession — Pre- 
sumption-Evidence Act (I of 1872), s 114. 

During the period when a piece of land is sub- 
merged under water, the true owners must be 
held to be in constructive possession, and when 
it re-appears and does not become fft for actual 
enjoyment in usual modes, it may be presumed 
that the previous possession continue until the 
contrary is proved. ( 5 0 W IST t>1 7 = 29 Cal 6 IS. 
Fol. 9 Cal 744, 16 Gal 475 Ref ) Madhabi 

Sundari Bassya v Gaganendra Nath Tagore 

9 C W N 111. 

91B. — Custom — Deep stream rule Ownership 
in bed of river— Jago Kalan village in the Gujrat 
District and Kakshal village in the Gujranwala 
District. — 

The principle of general application in cases 
of submersion of land, which is founded on unive- 
rsal law and justice, is that the owner of land 
under water does not lose his right to the site. 
The deep-stream rule, where it is in existence, 

I must be enforced within the limits prescribed by 
custom. And subject to its special conditions, the 
general rule of ownership in the site must be 
maintained. In the absence of any special custom, 
the deep-stream rule does not operate to transfer 
the bed of a river from the original owners of it 
to the proprietors of the land on the 
other side of the river. (5 B L R Jai P 0; 59 p K, 
1877, F B 36 P R 1898; 29 Cal 518 Ref. 

Ja’al V Samail 18 P L R 1904. 

910,— Submersion of lands of occupancy ten- 
ants— Lands thrown up again, right of tenants to 
recover— Custom of village Pakhiwan in Gurdas- 
pur District Punjab Tenancy Act s 38. 

The main question for decision was whether, by 
custom of the village Pahhiwan in the Gurdaspur 
District, the land of occupancy tenants, recovered 
from the river Ravi after submersion, will be res- 
tored to the occupancy tenants or will re- 
vert to the proprietors. The tenants were the 
plaintiffs and the lower appellate Court gave 
them a decree for the entire area claimed. Over- 
ruling a contention raised on behalf of the prp- 
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prietors that, by the mere fact of submersion and 
the consequent cessor of cultivation by the ten- 
ants their rights are forfeited under the wording 
of the Tenancy Act, on the gr<^und that ns major 
is a sufficient cause within the meaning of s 38 of 
the Act and taking an equitable viewnf the hard 
ship that would otherwise result to the occupancy 
tenants, the Chief Court held that, under the 
custom in question, the rights of tenants are not 
forfeited by reason of submersion of their hold- 
ings by dll avion and it is competent for them to 
claim such lands when thrown up again by allu- 
vion. Dewa Singh v Bishambar Das 

80 P R 1905=184 P L R 1905. 

92,— Beng Reg XI of 1825 s 4 els 1, 2, 3— 

Claims to alluvial lands under cl 2 s 4 Regula- 
tion XI of 1825 (i e to lands as re-formed Ia7idi)^ 
are not superior to claims under els 1 and 3 of s. 
4 or under s 5 of that Regulation, i e , to lands as 
newly alluviated. Wise y Ameepunnissa 
Khatoon 2 W R 182. 

Notes —Ref: 9 W R 259. 
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95. — Queere. 

To whom lands diluviated and afterwards re- 
formed belong. Ksrtec Napain Chowdhry y 
Protah Chiinder Bupooah W R F B 129. 

96. -~Occupancy rights in alluvial lands-Jhe- 
lum river, — 

Found that by the custom of Manvah Kach- 
wala, Tabsil and Zillah Shahpur. tenants with 
lights of occupancy lo^^e their rights in lands 
carried away by the action of the 
river and that such rights cannot be claimed on 
the lands being again thrown up by the action of 
the river. Mian Mahomed Shapaf y Khoda 
Baksh P R 89 of 1877 CiviL 

97. — Re-formation of lands washed away-Beng 
Reg XI of 1825. s 4. 

Lands washed away and afterwards re-formed 
*-he old site, which can be clearly recognized are 
not lands “ gained ” within the meaning of s 4, 
Regulation XI of 1825, they do not become the 
property of the adjoining owner, but remain the 
property of the original owner. 



Proof of re-formation on an old site will not 
suffice to establish a claim under Regulation XI 
of 1825. Re-fnrmations are governed by els 1 and 
3, s 4, Regulation XI of 1825. A claim to hold 
the land has not been diluviated but cut oS by a 

change of the stream. Kenny v Sumecroonissa 

a WR68. 

Kalee Monee Debia v Collector of Mymen- 
Singh 5WR55. 

Notes:— Fol 9 W R 312. R^f: 5 W R .55; 7 W 
R103. 

94.— Land diluviated by river— R’parian pro- 
prietors. — 

Where property is wholly submerged by a 
river, lands forming afterwards on the site will, 
when the ownership of that site is proved to exist 
in the former owner, remain in him, and the acc- 
retion will not belong to tho adjacent proprietor. 
The decision in B L R Sup Vol 533, is erroneous 
in not regarding the site of the increment 

Lojiese v Maddan Mohan Thakoop 
h BLR 521= 


Romanath Thakoop v Chundepnapain Chow 
dhpy Marsh, 136 W R F B 45= 

I 1 Ind Jup 0 S 44. 

Collector of Tipperah v Doopga Pepsad 
Pai’ay W R 1864, 302. 

CoHectop of Dacca v Kishen Kishore Chat- 
tepjee W R 1864, 278. 

98. — Regulation XT of 1825— Section 4— Gra- 
dual accretion. 

Laud which is washed away and which reap- 
pears afterwards on the old ascertained site is 
not land gained by increment within the mean- 
ing of Regulation XI of 1825, and it continues 
to be the property of the original owner unless 
his title to it, after such reappearance isextin- 
gnished by adverse possession for over twelve 
years on the part of a trespasser. 13 M I A 
467; 3 Cal 796; 1882 AWNS referred to. 

EahadupRai y. Ram Jatiam Rai. 

1 ALJ 371. 

99. — Diluviated lands-Beng. Reg XI of 
7825, s. 4, cl. 2. 

01, 2, s. 4, Regulation XI of 1825. does not 
apply to the case of an estate entirely lost by 
diluvion. Reshtthlal L Chowdhry y. Watson 

W 81864,64, 


93. — Beng Reg XC of 1825, s4 els 1 and 3 — 
Re-formation on old site. 


I 








I 


209 


DESAl’S CENT. CIVIL DIGEST 1811 - 1912 . 210 


Accrelion-<7on<<i. 

4 Reformation After Diluviation-Co?^W. 

100 . — An old site reformed by Dilnvion — 
Title by long and adverse possession. 

The doctrine, that an old site of land reform- 
ed by dilnvion remains the property of the origi- 
nal owner, inundated m 5 B L R 521, does not ap- 
ply to lands in which an indefeasible title is acquir- 
ed by possession, both long and adverse after their 
reformation. 'J he only question to be decided, 
is where the plaintiff has had such adverse pos- 
session for twelve years where he relies on an 
alleged ad verse possession for more than twelve 
years after then reformation. 


Hadha Pjposad Singli v. Ram Koomai? 
Singh. I L R 3 Cal 796. 1 C L R 259 


Yapying on appeal Court of Wards v. 
Radha Prosad Singh. 22 W R 238. 


Notes.— -Fol* 6 Cal 725, Ref; 7 Cal 226; 25 

Bom .362; 1 A L J 371. 


101, — Land re-forraed 
identified. 


on site that can be 


Where land re-forms by alluvion on a site 
capable of identification, the righ<- of the owner 
Of the oiiginal site to the chur is indisputable. 

Sarat Sundari Dehy v Soorjya Kant 
Acharjya. 25 W R 242. 


Notes.— Ref; 2 Bom 19. 


lOiA. — Custom — Identification of land — Re- 
gulation XI of 1825. 

In the absence of a custom to the contrary, 
land washed away to the opposite bank of the 
riv^^r may, if identifi-iblejbe claimed by its owners. 
Rama v Shere Singh. 15 P R 1872 and 
Yoosuf V. Sirdar Dewa. 12 P R 1870. 


101B. — Reclaiming land — Identity to be 

proved— Custom— Presumption— Reg. XI of 1825. 

The identity of land, removed by sudden al- 
luvion in a river to which Reg. XI of 1826 ap 
plies and re-formed, must be proved before such 
land becomes reclaimable; and land lost to an 
owner by the erosion of the river bank could not 
be presumed to be recovered when an equal quan- 
tity of land is left dry by the river tailing another 
course. Custom apart, a title to such reformed 
land will not arise by mere proof of general in- 
clusive boundaries at a time long preceding the 
reforming of the land, but if a custom is proved 

C, C, H 
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it is to be followed. Hu<| Newai Khan 
Khanum. 72 P R 1869. 


10 1C, — Identification — Laying down of sur- 
vey boundari'^s— Reg. XI of 1825. 

Held that land could not be identified by th« 
laying down of survey boundaries and that mode 
of identification was indicated in cl. 2, a. 4 of the 
Regulation. Chnngar v, Bahadoor Siogh. 

47 PR 1868. 


102 - 

aettled. 


-Lands temporarily or permanently 


Where lands submerged by a river re-form, 
and can be identified as having formed a part 
of a particular estate, they belong to the owner 
of that estate, whether his estate consists wholly 
of permanently settled lands or whether it has 
been partly acquired as an alluvial accretion 
under temporary settlements made by Govern- 
mant with him as owner of permanently-settled 

lands. Hursahai Singh v. Lootf Ati Khan 
14 B L R 268; 23 W R 8; 2; I A 28. 


103 — Land re-formed on old sites. 


When land is gradually re-formed on two old 
sites, identity of site can give no title to the form- 
er owners of the two old sites to the land reformed 
on such old sites respectively; nor can identity of 
site give any title to land gradually re-foraiod, 
wh'^n it is formed by gradual accession partly to 
one estate and partly to another. A person in 
possession of land ])rimafnc}f entitled to it, and 
to all increments to it. Huthooranath 

M«zoomdaiP v. Tarinee Chtirn Singh 
8 W R 164. 


Notes— Rof; 2 Bom 19. 


104— Submersion of land— Riparian right*— l 
Indentification of site of land. — 


In » suit for possession, where it was found 
that a rivulet had come in from a river and for- 
med a disjunction between the disputed land and 
plaintiff’s property, but that the rivulet was clos- 
ed up and the river had returned to its proper 
channel, a^d on the suiface of the disputed land 
there still remained marks of its haviner belonged 
to the plaintiff. — Meld that the finding sufficient- 
ly identified the land in suit as the property of 
the plaintiff, within the meaning of the 
FnR Bench ruling m B,L Sujp, ThZ, 353. 3. 






J 




DESAl’S CENT OlVIIi DIGEST. 1811 - 1912 . 


Accretion-Oow^J. 

4 Reformation After Diluviation-Ct>ri!{f^. 
ir. R, 51, Keld^ also that,as the last person found 
to have had the land in occupation was the 
plaintiff, and as his possession had never been 
disturbed ( the lands having ever since been 
submerged ), there was a sufficient finding of 
possession to entitle plaintiff to a decree in con- 
firmation of title, Indurjeet Kooer v, Jumna 
Doss. 14 W. R., 164 

105 — Accretion— Reformation - Taraf-'^^vid- 
ence — Maps— Description in plaint-Administra- 
tive divisions — Points not raised in the first 
Court -Partition — Title. — The word “ Taraf ’’ 
appears to mean a sub- division of a pergunnah, 
including several villages. 

In 186d, two suits were brought by the pre- 
decessors in interest of the present plaintiffs to 
rer*over the respective shares now claimed by 
them in the chur which is also the subject-matter 
of present litigation. A map to the disputed land 
was prepared by an Amin and was made part of 
the decrees passed in the said suits, 

JReld, that the proceedings in the suits of 1863 
and the Amin’s map were not evidence against 
the Government, which was not a .party to the 
said suits except for the purpose of showing the 
nature of the ^'laim made and what lands were 
recovered by them and explaining the decrees 
made. For that purpose, the map might legitim- 
ately and must necessarily be used. 

Meld further, that the decision como to in tht 
suits of 1863 was in accordance with the constr- 
uction then put by the Indian Courts On Ihgu- 

lation 2T of 1825. That view of the law was, how 
ever, overruled by a Full Bonch of the Calcutta 
High Court in ( 1870 ) 6 B L R 255 and the 
law on the subject has been settled by that case 
and thd case of ( 1870) 6 B L R 52l decided bj 
the Judicial Committee in the same year. 

The allegation in the plaint that the disputed 
lands appertian to a particular district is merely 
descriptive and is not restrictive. When the plain- 
tiff claimed the lands in dispute as reformation^ 
iti situ of her diluviated and permanently settled 
estate pergunnah Luskurpur and succeeded in 
proving that the said lamlg were on the original 
site of the said estate, as it existed at the time 
of th* Fermaoest Settlement, 4ua4 the H%h Court 


MCTBiim-Oontd^ 

4 Reformation After Bilmi&tion-Contd. 
considered that this was not sufficient to entitle 
her to obtain a decree, because the pergunnah 
was partitioned in 1839 and different mouzas 
or parts of mouzas fell to the 

shares of different co-sharers and acc» 

ordingly the parties went to trial not upon the 
broad issue, whether the disputed lands were re- 
formations on the original site of the pergunnah 
but upon the narrower issue whether they were 
re-formations on the original site of certain spec- 
ified tarafs; and it lay upon the plaintiff to make 
out the affirmative of that issue. 

that the failure of the plaintiff to in- 
I dentify the sites of these tarfai should not be re- 
garded as fatal to her case. The defendant in his 
written statement did not traverse the allegation 
of the plaintiff’s title to be a co-sharer of the 
estate and did not mention the alDged partition, 
and no issue was directed either to the plaintiff’s 

title or to the partition. The plaintiff should be 
treated having a prinia fact title as co* sharer in 
every part of the permanently settled estate of 
Luskurpur which wms not shown to have been 
alienated and no weight should be attached to a 
suggestion not made in the Court of the first 
instance, where it might have been explained 
and met by evidence. 

Rani Hemanta Kumari Debi vThc Secretary 
of State for India in Council and Sri Sundari 
Debi V. The Secretary of State for India in 
Council. I M L T 175 = 3 C L J 560 

106 -“Mofidar. Agreement at Settlement to 
pay batai to— Submersion of mafi land— Effect 
of, in respect to right of Mafidaz, 

Plaintiff claimed from defendants valueof half 
produce of certain lands-cultivated hy the latter. 
Plaintiff at Settlement was recorded Mafidar of ,iV 
ghumaos 6 kanals 10 marlas of land (of which de- 
fendants were recorded proprietors, and which 
was cultivated m part by tenants with occupancy 
Tights, and in part by tenants-at-will) with the 
right to take bafai, and levied revenue according- 
ly, until 1869 when the land was submerged. 

In 1873 a considerable portion of it re-appea- 
red and was taken possession of by the proprie- 
tors, and had since been cultivated in part and in 
part used by them as gradng lands, the revenue 
being fixed at Rs. iO-12-G which the defendants 
did not dif^ute theii liability to pay in msh. 
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/ Jleld^ by Piowden and Smyth, JJ. (Elsmie, J , 

dissenting) that the mutual rights and obligations 
of the parties survived in their integrrity notwith- 
standing the occurrences above described, and, 
therefore, that plaintiff was entitled to recover the 
value of the half produce as claimed, until the 
^ completion of a new settlement. Karim Baksh 

Y Alia Jowaya Khan. P R 61 of 1879. 

107 — Custom — Mouza Khairpur, tah«iil Khu- 
shah, Zillah Shahpur — Rights of hereditary culti- 
vators in submerged lands, 

^ Found that there is no established uniform 

and general custo^n in the Shahpur district among 
the villages affected by river action, by which the 
right of occupancy of a hereditary cultivator 
in the holding is destroyed upon its submersion. 

Where plaintiffs, who were hereditary cultiva- 
tors of Mauza Khairpur, tahsilKhushab, in the 
vShahpur district, sued to recover from the propr- 
ietor«5 certain lands which had been submerged 
by river action and had subsequently re-appeared, 
//eZd (reversing the orders of the lower Courts), 
that notwithstanding an entry in the wujih-ul-arx 
in favour of the proprietors, no established custom 
was shown to exist in the village in question by 
which the plaintiffs had lost their hereditary 
right of cultivation in the lands in suit, and that, 
therefore, there was no obstacle to the operation 
of the general rule laid down by the Full Bench 
judgment in Civil Ruling Ko. 59, Pnnjub Record 
I for 1877, and that the plaintiffs were entitled to 

recover their lands. Lai Shah v Karim Btiksh 

PR 96 of 1879. 

Notes:— Fol: ? R 1901. Rev =54 P L R 1901 ; 

97 P R 1902 = 121 P L R 1902. 

I 108 — Rights of occupancy tenant in submer- 

ged land on re-appearance Custom -Mauzah Ohak 
Ramdas, Tahsil Bhera, Zillah Shahpur— Condition 
, in wajib-ul-arz. 

Plaintiff, a tenant with rights of occupancy, 
sued to recover certain land situated in Mauzah 
J Chflk Ramdas, tahsil Bhera, in the Shahpur distr- 

ict, which had been submerged by river aci'ion 
5 and had subsequently re-appoared. It was found 

that no custom prevailed in the village in questi- 
on which was opposed to plaintiff’s claim, but 
there was a provision in the irajib-ul-arz that in 
cases of aubmershm of tenant’s holdings the tenant 
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should receive an equivalent out of the hatijar 
skamilat, and should pay revenue to the Malik^ 
according to the Khewat of the submerged hold- 
ing. Previous to this suit the present 
plaintiffs sued the present defendant 
for an equivalent of his share in the submerged 
holding to be made good out of the shmiilat lan4 
but his suit was dismissed on the grqand that 
there was no banjar shaniilaf to give him, and 
that he had not paid the revenue on the submer- 
ged holding. Subsequently the present suit was 
brought to recover the holding itself which had 
re-appeared in whole or in part from the 
river. 

Keld (following the decision in Punjab Record^ 

Civil Ruling No. 59 of 1877), that there being no 
custom lo the contrary, the plaintiff’s title to the 
right of occupancy claimed was not extinguished, | 

but still attached to the land n^w that it had re- 
appeared.- that the provision in the wajih-uUar?^ 
was not inconsistent with the right claimed, tho- 
ugh if the defendant had given the plaintiff an 
equivalent for the land submerged, the plaintiff’s 
right in that land would nave been transferred to 
the defendant; that the non-payment of revenue 
on the land daring the period of its submersion 
was not fatal, as the plaintiff was not bound to 
pay that except in case of being supplied with land 
in its place, and that the plaintiff was therefore 
entitled to recover the land in sait conditionally 
upon payment of the revenue paid upon it by the 
proprietor, the defendant, since the date of its re- ‘ 
appearance. Morid v Mussammat Ram Davi 
P R 127 of 1879. 

109— Cu<?tom— M. Sadda Kambo, Shahpur— 

Occupancy tenant’s right to land carried away 
by diluvion on its re-appearance — General rule — 

Special custom — Tenant preserving his right by 
payment of revenue during period of submersion. 

The plaintiffs, residents of the village of Sadda 
Kambo in the Shahpur tahsil of the Shahpur dis- 
trict, sued to enforce their occupancy rights in 
e,ertain lands which had been carried away by di- 
luvion, and which, on their re-appearnce, had 
been taken possession of by the defendants, the 
proprietors. The defendants pleaded that accord- 
ing to the custom as stated in the Wajih-iil-arTi 
of the village, the tenants lost all their rights on 
the submersion of lands held by them onari^htot 
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occupancy, and the lower Courts finding the cus- 
tom proved dismissed the plaintiffs’ claim. 


SeU^ that the general rule to be applied in de- 
aling with cases of the above description is that, 
no custom to the contrary being proved, an occu- 
pancy tenant does not lose his occupancy rights by 
reason of the land being submerged: that though 
there did exist in the plaintiffs’ village a custom 
by which occupancy tenants, became liable, under 
certain circumstances, to lose their rights on the 
iubmersion of their lands, still under that custom 
the tenants could preserve their rights intact, 
notwithstanding the submersion of their land, by 
paying the revenue assessed thereon during the 
period of submersion, though if they failed to do 
80 during such period, their right of occupancy 
ceased to exist; and that on the facts of the 
present case the plaintiffs were entitled to succeed. 
Raja y Saffaraz P R 152 of 1883. 

Notes:— Fo: 8 P R 1001; Rev: 54 P LR 1001; 

97? R 1905=121 PL R 7902. 


110— and adnti malihs — Land submerged 
—Re-appearance— Right of possession — Wajib-ul- 


The parties to the case were ala and adna 
malilts of mauza Thoa in the Dera Ismail Khan 
District. As regards the preservation or loss of 
rights of ad>?ia malihs in cases of alluvion and 
diiuvion , the Wajihnharx provided that the land 
attached to wells will on restoration belongto the 
former owner (adna mnlil); that in case of lands 
not attached to wells, if a 2 }orlwn of a field or 
plot be carried away and be again thrown up op- 
posite the remaining land, the former adna mal- 
Ih will take so much of it as is required to make 
up his old holding; but if the iclwle field or land 
be carried away, it will belong on restoration to 
the ala maliks as iihamilat, and the ala maHhs 
will have full power to give it to adna ntaWm or 
not, and for its cultivation those powers and rules 
will f'ome into force which are laid down for the 
thamilaf. It also contained the foilwing clause. 
IjehnjismaUh adnaJn zamln arnum hogi 

bawshat digar malikan adna n-^lm pahU hak hat 
ki hanjar ishomilat se ya samin barawad xhudu 
u bahdar rakba burd tlmda ke usko mile aur aisi 
mitiin M Uye malik adna kojadidjhun jo ek ru~ 
payafi acre .^e ziyada m howe deni hogi khi- 
lafdastm' ala imUkdn h mmzammkeliyajhvri 
lene se inhar karm ha hkbMMP kd 

• ( , ' : t 

^ u:' ,y , 
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HeZi that the proper interpretation of this 
clause was that if the ala maliks did not require 
the lands themselves, and it became a question of 
letting them out then the first persons entitled to 
admission were the adna maltkit who had lost a 
good deal of land {aninm)» Both those who had 
lost a considerable part (and who might not wish 
to wait for the chance of a restoration— 
would come under this head, and might claim to 
be accepted in preference to other adna 
or outsiders on payment of the fair customary 
rent which the ala maliks might not refuse to ac- 
cept on the plea that they could get a higher rent 
by competition. Mubaruk Shah v Abdulla. 

125 P R 1889. 


Notes:— Ref 33 P R 1903; Dist 97 PR 1902 
*:121 PL H 1902. 


Ill— Alluvion and diiuvion — Title to land 
acquired by accretion— Land subsequently re- 
transferred by avulsion — Identification of site. 

Owing to changes in the course of the river 
Chenab, certain land, which was identified as 
having originally belonged to plaintiffs, after be- 
ing submerged, gradually re-appeared on the Mu- 
zaffargarh side as the river receded, but was sub- 
sequently bodily transferred to the Mooltan aide 
by the sudden change in the course of the river. 
While the land was on the Muzaffargarh side, the 
defendants brought a few detached plots un- 
der cultivation, and were still cultivating them 
at the time of suit. The burden of suing for poss- 
ession of the said land was in consequence upon 
plaintiffs. The latter instituted a suit and ob- 
tained a decree in the first Court, which was, 
however, reversed on appeal by the Divisional 
Judge. 


Held^ in accoidance with the principle laid 
down in Lopez' case ("S B L R 521), that inasmuch 
as the site of the land in question had been duly 
identified as plaintiffs' the latter were entitled to 
succeed, and that the mere facts that they did not 
follow the land w^hen it went to the Muzaffargarh ; 
side, and that the defendants had brought a few 
scattered plots thereof under cultivation did not 
affect plaintiffs rights as owners of the site. 

14 All 238 not followed. Ctitnidiar 

Bhan v Ahmad Yar Khan. 36 P R 1898* 


Notes.*— Fol 66 P R 1901 = 171 P L R 
Ref 63 F E 1903=131 P L R 1003. 


itoi 


'.•‘'i'h 




0. 


- ■ - ' '' 


If h 


If I 


DESAl's CENT. OIVtL DIGEST. 181 1 - 1912 , 


218 


Accretion- OonW. 

4 Reformation After Diluviation — Co>tUl, 

112 — Alluvion and dikivion — Rights of (idm 
mahlis in submerged land — Oustom — 2iaux(i Mu- 
ladpur, Alipure, MuzaSargarh District — 

Wajib'uharz — Haq Juri. 

The plaintiffs who were adm nialihsin mauza 
Muradpur, taJml Alipur, in the Muzaffargarh 
District, sued for a declaration of adna malhiyat 
lights in certain land which bad been submerged 
by river action, which, on its re-appearance in ac- 
cordance with a provision of the Wajil)-id-arz had 
been recorded as the sole property of the defend- 
ants, The provision of the Wajib-id-arz was to 
the effect: “that in this village there are two 
kinds of property, a/a and adna. If the land be- 
longing to any adna nialili is washed away, at 
the time of its being thrown up it becomes the 
property of ala mahlt. The adna inaliltQ retain 
no right in the land. The ndm malihs after 
paying haq^ Jnvi to the ala uialiliS will be entitled 
to get possession. Without having haq Jan they 
will ha'o’e no right. If the ala nialiks intentionally 
refuse to Jarith^adna mahli'i are not en- 
titled to take possession. The arrangement as to 
Jun is to depend upon the value of the land and 
the status of the adna nialili. Rut it shall not he 
less than Re 1 per high a or more than Rs. 2 per 
hxgha. The adna mahks shall have the same power 
whether the whole or a portion of any wells 
are carried off.” 

Ueld^ that as the payment of haq Junx or an 
institution fee for the recovery of land cannot be 
considered opposed to the principles founded on 
universal law and justice, it was for the adm 
malxk^ to rebut the presumption in favour of 
the correctness of the entries after record of cus- 
tom and to prove that the^y were not hound to 
pay it. 

Afeld, on the evidence that the plaintiffs have 
failed to r»but the entry in question or to 
prove that they were entitled to the land with- 
out payment of haq jan. 

(97 P R 1902), (125 P B 1889), referred to. 

Ahm%d Shah v Khuda Bakhsh. 

33 F R 1903. 
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that in cases of alluvion and diluvion, 
according’to the custom prevailing in nxauza Khan 
pur, a proprietor loses all his rights on the sub- 
mersion of his land, as such land on restoration 
becomes samilat deh and not the property of the 
proprietor to whom it belonged at the time of its 

submersion. Sahib Din v Ham Din. 

15 F R1904. 

114 — Condition of land when reformed-Beng. 
Reg. XI of 1825, s. 4 — Right to possession. 

The rule, where a question arises as to the right 
to the possession of land, either gained by gradual 
accession or reformation, nr thrown up in a river 
or the sea, is that the condition of the land where 
it was originally gained by alluvion or thrown up 
and became the subject of property and capable 
of cultivation or oecupadonas such, must be look- 
ed to. If after, the land comes into existence 
and is capable of cultivation, it is taken into pos- 
session and occupied, the subsequent drying up 
of the channel between such land and the shore 
does not affect the oceupior’s right to possessiou 
as against every one except the Government or 
one who can show a better title. S. 4 Regula 
tion XI of 1825 is not against this view. 
Kalippasad Mazumdap y Collector of Iffymcn 
Singh. 6 B L R 261 note; 13 W R 366 

115— Beng. Reg. XI of 1825, s. 4, Construc- 
tion of — “At the disposal of Government.” 

The words “at the disposal of the Government’ 
in cl. 3 s. 4. Reg. XI of 1825, mean that the pio- 
perty in, and absolute right of disposal of, (be 
land is vested in the Government has m rely a 
right to the revenue. Khellut Chunder Ghofc 
Y Collector of Bhaugulpore. 

Vy R 1864, 73. 

115A— Alluvion — Diluvion— Customar y due 
— Ala Malik— Custom — Wajib ul-arz, entiy in. 

When the entry in the imjih-xd-arz was tu the 
effect that if lands are washed away but subse- 
quently re-appear, the original proprietors are en- 
titled to recover the same on payment of ceitain 
fixed dues to the Ala 2I((lihs\ 


113 - Allavion and dilnvion-Land submerg- owners could only recover tiie 

ed-Reappearanoe -Eight o£ the owner ia sub- from the Ala ilMWr* on payment of c.s- 

merged land on re appearance— Oustom — Wajib- tomary dues to them. Isar Das v Ghulam 
ul-arz— Mauza Khanpur, Giijrat, Haidep. 31 F JL R 1912 
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IIS B— Chur land— Alluvial formation— -Re- 
forma ti^n Accretion — Po'ises‘=iion, recovery of, suit 
for — Mosne profits— Adverse possession — Limita- 
tion— Onus of proof— Renneil’s map, evidentiary- 
value of-Obouhuddibandi paper, admissibility of, 
Settlement, acceptance of, from Government, ef- 
fect of —Presumption of possession following 
title. 


In a suit for recovery of possession of certain 
alluvial or chur lands, on the ground that they 
were reformations on the site on the plaintiffs 
permanently settled estates, or were accretions to 
their e«tates, the plaintiffs ought to establish what 
lands were included within their estates at the 
time of the Deecnnial Settlement made in T789 
upon which the Permanent Settlement of 179d 
was based. 



The survey, upon which Major RennelPs map 
published in 178U was based, was made by Rennell 
and his eo-adjutors during the years 1764 to 1773: 
the survey was made for the puipose of showing 
the courses rivers and the differentland routes 
passing through the country; there is no indica- 
tion whatever that the survey was made for reve- 
nue purposes, and Major Rennell’s maps cannot 
therefore, be accepted as any safe guide, in deter- 
mining the boundaries of estates. 

Major Renneirs maps being based on surveys 
made from twenty to twenty-five years before 
the Decennial Settlement, assumption can safely 
be made that the condition of the locality, at th*** 
time of the Decennial Settlement has remained 
pidctically unchanged during that peiiod of time, 
specially when f here is, in any part of the coun- 
try, one of the most erratic rivers, as the Padma, 
the variable character of the course whereof is 
well known. 

Rennell s map, based as it is on tlie sur"veys 
of 1764 73, even if it accurately located the differ- 
ent mail/: IS, cannot be safely treated as indicat- 
ing their existence or actual position at the time 
of the Decennial Settlement of 178 h. 

It is impos'iible to determine with any appro- 
ach to accuiacy,from RennelPs map, the'po<5ition, 
boundaries, and si/e of the mau/as at the time of 
the Permanent Settlement, and when the plain- 
stiffs seek to make that map the foundation of 
their claim, they attempt to use it foi a purpose 
for which it was never intended. 
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The mere fact that a particular tiact in Renn- 
elPs map bears the name of one or more of the mou- 
zas subsequently settled with some persons at the 
time of the Decennial Settlement, wouhl not, by 
itself, indicate that the mauzas were in the same 
place as in RennelPs time much less would it in- 
dicate that the mauzas had the same sizes and 
boundaries. RennelPs map however useful it may 
be to show the course of the river in 1761-73 and 
to indicate generally the relative po«iition of pa* 
rgana«, mauzas and towns on both sides of the 
rivei at that period cannot, be accepted as a safe 
guide to determine accurately the position of the 
river and of the places on both sides thereof in 
1789; much less can it be used to determine the 
exact position or size or boundaries of different 
mauzas included in any particular estate at the 
time of either the Decennial or the Permanent 
Settlement. 

TTaliikat choukuddihundi papers are stateme- 
nts of boundaries of land included in certain 
estates, and were filed apparently under the si- 
gnatuie of the then proprietors; they were decl- 
arations by the then proprietors of the bound- 
aries and quantity ot the land of which they had 
obtained possession under the Permanent Settle- 
ment. The returns aRo give details of the land 
claimed as rent-free, of the waste land of the 
gross assets of the colleetion charges and of the 
balance out of which the Government revenue 
was payable. Those papers are admissible in 
eviaence,but then evidentiary value must depeml 
upon the facts of the particular case. 

ft cannot be presumed as a matter of law, 
that the state of things described in the Thak 
and Survey Maps existed at the time of the 
Permanent Settlement. 

Wherp as in this case, the changes in the 
course of the river have b.en so .udden and so vi- 
olent almost from year to year, that even if the 
plaintiffs conld establish that any portion of the 
lands claimed was reformation on the sites of 
their permanently settled estates, they could not 
possibly succeed as to the remainder on the gro- 
und of accretion thereto, as no question of accre- 
tion could possibly arise. 

Where, as in this case, the pJaintifis alleged 
that they were dispossessed on the 4th June, ISsO 
and the suits weie not eommenord till the SutU 
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May, ll^02 the burrien liessupon them to establi- t 
sh that they were in possession between the 29th ( 
May 1890 and 4th June, 1890. ^ 

i 

Where it is impossible to hold that either j 
party had complete possession over the whole of 
the disputed land, if the plaintiffs succeeded in 
establishing their titlo, the legih'mate mfer<='nce 
would be, that, in the eye of the law, the possessi- 
on was with the rightful owners and this would 
certainly be so in regard to all the i lands except 
such small portions as might have been occupied 
by the tenants of the defendants. 

Where the parties repeatedly accepted settle- 
ments from the Government after they had obtai- 
ned the release of other lands, though their cond- 
uct may not amount to estoppel, it furnishes stro- 
ng evidence on tbe side of the Secretary of State 
that their present claim is wholly unfounded 

If the Secretary of State asserted title to the 
chur and held occupation through settlement hold- 
ers, for the statutory period, Go'^ernment would 
acquire a good title by adverse possession. 

In order to prove title to lands by adverse 
possession, the possession must be adequate in co- 
ntinuity, in publicity and in extent, so as to in- 
dicate that it is possession adverse to the compe- 
titors. 

Ko presumption of possession can be made m 
favour of the adverse possessor, and his possessi- 
on must be restricted to the land of which he has 
actual occupation. (A 0 D 106 of 1896 (unrepor- 
ted); A 0 D 62 of 1899 (unreported) A 0 D 385 ot 
1901 (unreported); 12 C L J 21 G Ref 3 0 L J 
5G0;10CW 630 expl. 30Oal29i; 3 C L J 316 
followed. 16 Cal 473 Fol. 20 W R 25 (PC) 
Ref 29 0al613 Ref 27 Cal 943 Fol 21 
Cal 256; 3 G L J 316; 35 Cal 961 Ref ) 

Secretary of State for India y Kalika Prosad 

15 C I. J 281. 

rS) PROCEDURE. ( 116-119 ) I 

(1) PROCEDURE WHERE RULES UNDER | 
BENGAL REG XI OF 1825 ARE 
INAPPLICABLE. 

116— Procedure where rules under Beng. Reg. 
XI of 182.-) are inapplicable. 

Where the special rales laid down in Regulati- 
on il of 1825 for the adjudication of questions ot 


Accrelion-Ooni:(i, 

5 Procedure— Co/iold, 

title to alluvial land are inapplicable, and no spe- 
cial custom exists, the decision of the ease ought 
to proceed on general principles of equity and 
justice. Sheogolam Tewaree v Faquera 

Misscr. 3 Agra, 400 

(2) CHUR LANDS REFORMATION ON 
OLD SITE. 

117 — Chur lands re-formati^n on eld sice — 
Beng reg. XI of 7825 s. 4 els 3 & 5. 

Held that cl 3 s 4 Regulation XI of 1825 is appli- 
cable when the chur land is thrown up for the 
first time, find is not capable of being identified; 
but whore the land thrown up forms a portion of 
the old mou7ah,and can be identified, cl 5, s. 4 of 
the said enactment w’-ould be applicable; and in 
the absence of any particular local custom the 
claim in respect of such land must be decided 
according to the principles of equity. 

Todee Singh v Gardner 2 Agra 342. 

( 3 ) SUIT OF ALLUVIAL LANDS. 

118 — Suit for alluvial lands — Beng. Reg, XI 
of 1825, s. 6, cl. 5. — 

In a suit for alluvial lands, if the defendant 
pleads, and can establish his plea, that the lands 
in question were gradual accessions to his estate, 
neither the ground of re-formation on the old 
site,northat of prior possession for a short period, 
can avail the plaintiff. If, however, the plea be 
found against the defendant, the matter must be 
disposed of according to cl. 5, s. 5, Regulation XI 

of 1825. Govind Nath Sandy al v. Nubo- 


coomar Banerjce, 


8 W R 206. 


119— Beng. Ree:. XI of 3825, s. 4, cl. 5. — 
Where plaintiff alleges that his and the de- 
fendant’s villages were washed away, and have 
re-formed on tbe same site, and no third party 
claims the new formation as an increment to his 
estate, the question of title will have to be deter- 
mined by cl. 5, s 4 of Regulation XI of 1825. 

Jannohcc Chowdhrain v. Collecter of 
I Mytnensingh, 8 W R 287. 

Notes:— Ref: 2 Bora 19. 

(6) RIGHT OF PURCHASERS TO 
ACCRETION (120-12Si). 

(1) Reformation since purchase. 
120-^Re-foiination since purchAse« — 
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Accretion -Oonti. 

6 Sight of Pupohasers to Accretion Cmfd, 

The purchaser of an estate found by actual 
measurement the year before to consist of a 
(‘■“rtain number Of bighas with a specified rental 
c in have no claim to re-formations of land be- 
longing to the mebal as it originally stood. 

Jtigobundhoo Bose v, Koomoodince Kant 
Bancrjee Cliowdliry, 19 W R 89. 

(2) INCREMENTS NOT MENTIONED 

IN CERTIFICATE OF SALE. 

121— Increments not mentioned in certificate 
of sale — 

Where a mehal which has been diminished by 
diluvion is sold at auction by the Collector, who 
appri7es the public of the existing area, his spe- 
cification of such area in no way limits the terms 
of the certificate of sa^e, or restricts the right of 
the purchaser to claim thereafter any accretion 
to the estate, the increment being always a con- 
tingent right which the zamindar has. 21 W R 
115. Affirmed on review 22 W R 23. 

Idan V. Nund Kishone, 25 W R 390. 

Notes:— Dist. 24 W R 91; 2 C L R 39. Ex; 
22 W R 52. Ref; 2 Bom 19; 35 Cal 621; 
iO U L J 420. 

(3) LANDS TAKEN ON SETTLEMENT 

FROM GOVERNMENT. 

122— Lands taken on settlement from Go- 
vernment. — 

Parties settling with Government are entitled 
to all the proprietary rights of the Government, 
including the re-formed lands, unless they take 
the estate at a reduced jumma from that fixed at 
the original settlement, m which case they are in 
the position of a proprietor who has accepted a 
remission of revenue in consideration of the loss 
of area of the land, a situation which disentitles 
them to the lands re-formed. Krishto Mohun 
By sack v. Collector of Dacca, 24^ W R 91. 

Notes: -Ref: 2 U L R 39. 

(4) PURCHASE OF LAND FROM GOVERN- 
MENT-RIGHT TO INCREMENT. 

i23-Pnrohase of land from Government- / 


kccreiion-Oontd. 

6 Right of Purchasers to Accretioti-Co/itd. 

Plftintifi bought a certain chur, situated bet- 
ween two branches of a rivCr, from the Govern- 
ment, the sale notification stating that the chiir 
contained a certain area and was subject to a 
certain jumma. It appeared that at a former 
time the chur had been much larger and extended 
over a site afterwards coveted with deep water, 
but on which, and before the plaintill’s purchase, 
new land bad formed by accretion to the oppo- 
site side of the channel. In a suit for possession 
of the newly-formed land on the ground that, it 
was re-formation on an old site. — Held, that 
what the Government sold and what plaintiff 
bought was the chur as it existed at the date of 
the puichase. 28 W B lU, cited and distin- 
guished, Gholam Ali Chow^lhry v. Collector 
of Backergunge, 2 C L R 39. 

124— Reg. XI of 1825, Ss. 4, 5— Alluvion and 
diluvion — Accretion — Auction purchaser at a 
sale for arrears of revenue, right of, to accretion. — 

An auction purchaser of an entire estate at a 
sale for arrears of revenue is entitled to recover 
all lands included in the taluq at the time of its 
settlement as well as all lands which had subse- 
quently accereted thereto by alluvion. Where 
lands had in fact become dry, not naturally by 
aceretion through gradual alluvion but by reason 
of the diversion of its wa<-er through an artificial 
channel;— that the mere fact that an ac- 
cretion of some lands had commenced before the 
excavation of the channel would not give the 
riparian owner a title to the rest of the lands, if 
it were found that they were not formed by allu- 
vion. The law relating to lauds formed by ac- 
cretion and dereliction of river discussed. 

Kanta Proshad Hajari v. Abdul Jamir 
I Sadayap, 8CWN676. 

(5) PROPERTY NOT ATTACHED 
BECAUSE SUBMERGED. 

125— Submerged land— Accretion. 

F owned a share in a village M, which in 1875 
was divided into two separate ma!iaU, K and u’ 
and Government revenue was separately assessed 
on each ,nahal. In 1876 K was entirely sub- 
merged by the Ganges. On the 20th September 
1877, F’a share was sold in execution of a decree' 
and the auction purchaser was put in possession’ 

Tn the sale certificate, the village M was named 
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kcof^ilm-Gondd, 

6 Right of Purchasers to Accretion* Co)ioU, 

without specific mention of either of the mahals^ 
and the Government revenue referred to was the 
amount assessed on U only. {Subsequently the 
river receded, and part of K was again left dry 
and itiWfls treated by the revenue authority as 
having accreted by alluvion to U in the propriet- 
ary po8s<=8sion of the auction purchaser. Held, 
that, this view was erroneous inasmuch as before ! 
the auction -sale of 2utb ^eptembe^, lc977, the two | 
properties were separate, being separately as«!e«sed 
with revenue', and the incidents of the owner'?hip 
of one could not affect the ownership of the 
other; and since there was no such rule of law 
as justifies the proposition that simply because 
two are contiguous and one of them is 

liable to" be submerged, thtrefore it is nothing 
more '^r ies« than an accretion to the other, 
also that inasmuch as the mahnl K. being at the 
time under water, was not attached in execution 
of the decree against K, and was not advertized 
for sale, an 1 the levenue assessed thereon was 
not referred to in the sale proceedings, and the 
sale certificate contained no reference to it as the 
property sold, the sale of the 20th September, 1877. 
did not convey any rights to the auction p ircha- 
ser in lespectof K, Second Appeal No. Ifi of 
from a decree of F A Rollack, Esq, officiating 
District Ju<ige of Allahabad, dated the 22tb Sep- 
tember, affirming a decree of Pandit Indai 
Narain Munsif of Allahabad, dated the 16th Jnl^ 
1»83) referred to. Fida Husain v. Kutu 

Husain, 7 AH 38 = 4 WN 257 

Note%:-— Biss; 9 All 136 Dist: 10 Mad 761). 

Accrual of cause of aclion. 

See (1) Limitation Act. 

(2) Cause of Action. 

Accrual of Right 

Sec Right of Suit. 

Accrual of Right to sue 

Sec (I) Eiglit of suit 
(2) Limitation Act. 

Accrual of right to sue on death of 
widow 

Sec (t) Hindu Law- (Widow). 

— Rcvemoucri 

IS) Limhadon ftpt Art HI 

0 Q 


I Accumulations 

(1) Income (1-2). 

;2) Right of Hindu Widow (3-6). 

See (1) Hindu Law- Alienation- Alienation 
by widow— Income and Accumu- 
lation. 

(2) Hindu Law— Joint Family-Nature 
and interest in, Joiat Property 
Anceatrial Property. 

(3) Hindu Law-Widow-Intcrestin Es- 
tate of Husbahd— By Inheritance. 

(4) Hindu Law— Widow— Power of 
.Widow — Power of Disposition or 
Alienation. 

(5) Hindu Law-Will- Construction of 
Wilis. 

(1) INCOME. 

1 — Tnc''‘me — Hindu window — Accumulations 
are nut income, and cannot be dealt with by a 
Hindu widow as such; they should be treated 
iu same way as the corpus of the estate. 

Grose v Ami . tamayi Dasi. 4BLROCS = 

12 W R 0 C 13. 

2 — But income and accumulations are not the 
same thing: therefore, whether she can deal 

with accumulations as she can with income. 

Hsrendcanapayan. Kailasnath Ghosc y 
Biswanatli Biswas. 4 B L R 0 C 41. 

(2; RIGHT OF HINDU WIDOW. 

I 3 —Right of Hindu-widow — Accumulations 
of income from her husband’s estate. — A Hindu 
wiu h)w isentitlod to the accumulations of in- 
romo from her husband’s estate. Pannalal Seal 
y Bamasundari Dasi 6 B L R 732. 

Notca— Rdf 6 Cal 512. 

4— Widow purchasing immoveable property 
wi til accumulations — Where a widow purchas- 
♦sil immoveable property with the profits of 
ner husband’s estate, it was held, to form part 
)f h«r husband’s estate, in ivbsence of any proof 
of any distinct intention on her part to sever 
such purchases from the estate and appiopriate 
it to herself. Gonda Kooer v. Kqocr Oodey 
Singh. 14 B L R 

S c Chowdhry Bholanath Thakur v, 
Bliagahati Dcyi 7 B L R 93. 

In th^t cage it was hepl that, though a Hin- 
du widow ia*not competent to alienate property 

hj lipreiit 
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Accumulalions-Cbwii. 

busband, yet where the property was conveyed 
to her under a" deed, to enjoy for- her life-time 

■ and to ' i hear all necessary expense’s, she "was en- 
titled to invest sums of money" out of the in-, 
come for the benefit of her daughters in pur- 

' chasing immoveable property for their mainten- 

■ ance. But this decision Hvas reversed by the 
privy councir’oh' the construction of the deed. 

BKaga Batti Dcyi v. Bholanath ubakooi’j 
- 1. Cal 104. 

Notes;— -Fbl 9 Cal - -758. Con: 35' WR 335.- 
Ref; 5 Cal 512, 10 OaU24 PC. 

'4 :4— Immoveable property- purchased with 
accumulations— Immoveable property purchased ' 
by a Hindu widow with the profits of her hus- 
band’s estate, there being no proof of any distinct’ ; 
intention on her part to server such purchases ‘ 
from the estate and appropriate it to herself, 
held to form part of - her husband’s estate. 
Gonda Koo^r v. Eooep Oodey Singh r 14 
B 1( 41159.“; See also, Ghowdhry Bholanath 
f hakiooi* v Bhagabati Deyi, 7 B L R 93. 

5— Constfuction-— Direction to accumulate, , 
validity of:— It is not ' iricompOtent for a Hindu- 
testator to direct*'’ acdumulations. Principles , 
go ve cuing the validity of directions for accumu- . 
lations examined and explained. 24i Cal 589 on ; 
app.;’ 25 Cal 662 and 4 Cal 443 ref. to. 

.Rajendra Lall Agarwalla v. Rajkoomari. ^ 
", ; ^ 11^'C W N 65=34 Cal 5..;, 

! 6.^Will— Construction— General charitable 
fintehtion-^Charity not established — Accumula- 
Vifced interest, if part of , the residue-Blood relations 
right of to have the administration of charity 
— Cypres doctrine. 

. ■ Where'a testator made a' bequest in - fob 
lowing words “ (r) r give in charity -twelve to 
,,,, sixteen th^ rupees,’ for 'building "a lower 
, ..^loomed house 'and premises, fOr‘ the ‘ establish- 
ment of a charitable dispensary, and fifty 'thou- 
sand rupees for harrying on the'said di.Qpeirsa,ry. j 
,(2) The executors shkirdemarcate • one portion 
^rof the joint garden— hoiise we have at R; as 
my separate share, n,nd erect the buildings, 
thereon, and after purchasing company’s papers 
for fifty thousand rupees, shall, out of the inter- 
est thereof continue to carry on the work of the 
chaTitable'dispensary. On to the said.-diepen- 
aary' they flhali put. lup a'-'gign hoard of • stone 
go }t, they shall 


- -AccumuIations-OtfMcW. , 

likewise have the power of paying over the 
said amount, and making over the charge of 
' carrying on the work of the said charitable dis- 
pensary into the hands of Government,” but the 
dispensary was not .. established, and interest 
. had accumulated on the fund, that cl. 

i (1) indicated a general charitable intention of 
. the testator; 

That, applying the Cypres doctrine, the gene- 
ral charitable intention should not fail 

to be carried out, merely because 

the executors are all dead and the particular 
land on which the testator desired the dispen- 
sary to be erected is not available for the purpose; 
th'at cl. (3) did not show any intention on the 
part of the testator, that this particular charity 
is to remain under the administration of any 
of the testator’s relative; that the mere fact that 
the charity has not been established earlier 
does not render the interest accrued on the 
fund, applicable as a portion of the residue of 
the estate. But it forms part of the capital for 
the purpose of carrying' out the charity. 
Advocate-General of Bengal v.Belcliamoers. 

36 Cal 261 = 1 Ind Cas 844. 

AcGumulalions, period up to which 
they may be dealt with 

See -(1) Hindu Law— Alienation- Aliena- 

•tibn by widow. 

: (2) Hindu Law — Will-r-ConstPuction of 
wilis-Special cases of construction. 


Acknowledgment 

See Cases tinder. (1) Maliomedan Law- 
Acknowledgment. 

(2) Stamp Act, 1879 s. 3, cl. 4. 

(3) Cases under Stamp Act 1879. seh. 
1, A'n 1 A'et S seh II 

Acknowledgment of Debt, 

t ;See <i;) Limitation Aet -flOOS) ,S. 19: 

(2) Limitation Aet(!9.08) -r 
Apt 64 

Ackndwiedgment of liliei 

See (1) Ltmltapoa Act d908) 1. 
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kokmwledqmeui-Goncid. 

(2) Contract Act 25 (1) and s. 62. 

I — Acknowledgment of "debt contained' in 
an registered dbcumeiit—Admissi bility ‘ of d or^u- 
mont as evidence of acknowledgment. ~-Whf‘n 
an unregistered document, which i-s compulsori- 
iy registrable, contains an acknowledgm'enfc 
of a debt, it isadmipsble as evidence to prove 

such acknowledgment Kliushalo. v. Behari 
M. ■' ■ ■ • '^3' Air523.- 

Sec— also cases' under; — 

(1) Registration Act S. 17 and S. 50.. 

, , ( 2 ) Evidence Act -8.92. 

(S)' Limitation Act S. .19. 

Acknowledgment differs from 
agreement. 

See Dekkan Agriculturists Relief Act 

Sec, 72 (a). 

Acknowledgment Effect of on ille- 
gitimate children. 

See Mall 0 me dan Law acknowledgment. 

Acknowledgment of adoption. 

See Evidence— Civil cases— Miscellane- 
ous documents acknowledgment. 

Acknowledgment of debt after 
period of iimitation, has expired. ; 

See : Contract Act Sec :25,, cl., IIT. 

Acknowiedgment of iiabilily. , 

Scie ‘Limitati'on AofSec 19^ ^ . , 

Acknowledgmeht of mortgage.-^ = 

Sc% Limitatsoft Act (490^:) Art ,148£ gind 
S. 19. ■' '■ 


Acknowledgment of mortgagor’s 
title by one of several mortgagees 
as agent for the others ; 

See i(l) Limitation Act-rrS. 19, . . 

(2) Limitation Act Art s. 134; 135 
andl47. ■ '-7 

Acknowledgment of oiher Rights. ■ 

Se« Limitation Act S 19. 

Acknowledgment of son. - 

See Mahomedan Law Acknowlcclgiheiit. 

Acknowledgment of Tenancy by 
receipt of Rent 

See Landlord and Tenant. 

Acquiescence , 

See also Cases under:— . • 

(1) Estoppel -—Esfoppel by Conduct. 

(2) JuHsdiction — Question of Juris- 

' diction — ^Consent of :.Parties and 

Waiver of Jurisdiction, j 

("3) Laches. h ' ' 

(4) Landlord and Tenant- Buildings 
on land, right to remove, and 
compensation for, Improve- 
ments. 

(5) Common Land. 

(6) Arbitration ( Awards )^ ; : > r 

. (7) Principal and Agent. ■ 

-- . ■iX 

'U (?) Buildings on anothen’K land). ' 

'■ 1 

A(M|ufescence" 

(1) Laches ( 1—2 ). ' 

(2) Delay. (3) 

j'C-B) Delay in . bringing suit (4). 

■■'Xi') DMay in ( enforcing rights wtte ,: 
■■'■■'"''''knowledge -(5— ■.'■■ ‘ e f.b'A.-r'' 
.(5)^ Delay in making objection ( 9-12 ' 
■'_^;;!piid:i2A:): ^ 

(6) Delay in opposing erection of Build* 
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(7) Erection of Building without objec- 
tion. (t4-H0). 

(8) Cultiyatin^ had without objection 
(31-BlA). 

(9 ) Cultivation and changing character 
of Land r32-33A) 

(10) Acquiescence in title by conduct 
(S3B). 

(11) Conduct defeating title (34-35), 

(12) Presumption from allowing grant 
of certificate unopposed ( 36 & 36 A- 
36D ). 

(18) Not objecting to sale ( 37 and 37 A). 

(14.) Pre-emption (38A— 38B) 

(15) Account made in course of usual 
dealing (39-40). 

(16 ) Sending agent to settle rent (41 and 
41A) 

(17) Receipt of Rent in lieu of grant of 
Land (42). 

(18) Accepting lower rent than that en- 
titled to for long time. (43). 

(19) Long possession by tenant without 
lease (44-44Aj. 

(20) Allowing part owner to work for- 
fiture of tenure as if full owner 
(45-62). 

3 General Cases (63-70). 

(1) LEACHES. 

1. — Laches— Doctrine of laches and applica- 
bility of— Limitation. 

The equitable doctrine of laches and acqui- 
escence does not apply to suits for which a period 
is provided in the Limitation Acts. 

Ram Rau v Raja Rau. 2 M H C R 114. 
Taruckchandcr Bhattacharjee v Huro Sun- 
kurSandyal. 22 WR267. 

Conftd Dda Begam v Imamudin. 1 All, 82. 

Notes:— Ap: 1 All 82. Ref : 2 M H C R 428; 
3 Mad 14.5; 20 Bom 298. 

1 A — Redemption— Maxim— Redeem up and 
foreclose down— Decree nisi— Res judicata— Civ. 
Fro. Code ( Act V of 1905), S 11— Regisifation 
Act ( XVI of 1908 ), Ss. 17, 49— Document sever* 
able in pafts - Some parts not requiring registrat- 
ion — Document can so far be used in evidence — 
C^^paiiy — Directors de facto-Notice to strangers 
^|^6#^gee in Possession-Agreement empower- 
for bis personal services- Agree- 




Acquiescence-ewt^^i. 

1 Laches— 

ment valid— Clog on the equity of redemption— 
Once a mortgage always a mortgage— Manager 
of a Mill — Acqiescence — Elements ol— Er«ad, 
what constitutes. 

When there is more than one mortgage upon a 
property, then the rule is, redeem up, and foieclose 
down, which, in fact, means that the first mort- 
I gagee suing for foreclosure must make all 
sub'iequent mortgagees parties to the suit and so 
afford each in turn the chance of redeeming 
bef<^re being foreclosed. The first mortgagee can 
neither foreclose nor be redeemed by the original 
mortgagor without taking into aceunt interme- 
diate encumbrances. If the intermediate encum- 
brancers, who are parties to the suit, do not 
choose to exercise their rights to redeem, each 
in turn would be foreclosed before the first nioi't- 
gagee could come into touch with the mortgagor. 

A decree nW\ in itself from its nature is pro- 
'visional and requires the party seeking to have 
‘ it enforced to move it absolute. Whether the 
decree be procured by the mortgagor or the 
mortgagee, it is in the option of either party to 
enforce it and have it conierted into a decree 
absolute but until one or the other par^ does 
so, it never can be a final decision or constitute 
m judicata . 

Where a decree is couched in g<^neral terms 
and a question of m judicata arises upon it, the 
Court may look at ail the intrinsic evidence before 
it and the materials of ♦^he case as a whole, even 
going 'JO far as statements in the depositions of 
witnesses. 

Where a document, which as a whole requires 
registration bub is not registered, contains sepa- 
rable parts which do not lequire registration, 
those parts may be admitted in evidence to prove 
transaotions which €>c Jnjpothehl do not affect 
immoveable property of the value of Rs. 100 or 
upwards. 

An agreement whereby the mortgagee in 
possession agrees with his mortgagor to carry on 
the management of a mill (the property mortgag- 
ed) and to finance it in consideration Of his 
getting a fixed remuneration, is not compulsorily 
registiable. 

As between a Company and persons having no 
notice to the contrary, directors de facto are as 
good as directors dp jure. 
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Acquiescence- 

1 Laclies— 

Outsiders dealing with a Company are bonnd 
to acquaint themselveis with its external position, 
which can usually be gathered from the papers of 
their constitution, the Memorandum of Associat- 
ion and the Articles of Association, but are not 
bound to inquire into and satisfy themselves upon 
all th<^ details of the Company’s in-door manage- 
ment. This principle requires modification where 
the persons sought to be affected with notice are 
themselves within the Company. 

An agreement, whereby a mortgagee in posse- 
ssion agrees with his mortgagor to charge for his 
personal sendees, is valid, if it does not constitute 
clog on the equity of redemption. The maxim 
once a mortgage always a mortgage” mean® 
that ^here can be no additional contract so as to 
preclude the mortgagor from redeeming. 

It does not include previous or part agreements 
independent of the mortgage, unless they are 
unconscionable or clearly obtained by undue 
influence or the abuse ot fiduciary relations. 

The payment of fair remuneration to the man- 
ager of'^a large concern like a spinning and 
weaving mill, to keep it in a high state of efficie- 
ncy, is not a clog on the equity of redemption; 
and in principle it makes no difierencp whether 
the manager is the moitgagee m possession or 
a third party. 

I he acquiescence which will deprive a man 
Of his legal rights must amount to fraud. 

A man is not to be deprived of his legal rights, 
unless he has acted in such a way as to make 
It fraudulent for him to set ^p those rights. The 
elements or requisites necessary to constitute 
the fraud are (1) the plaintifl: must have made 
a mistake as to his legal rights; (2) he must have 
expended some money or must have done some 
act on the faith of such mistaken belief; (3) the 
defendant, the possessor of the legal right, must 
know of the existence of is own right which is 
inconsistent with the right claimed by the plain- 
tiff; (4) the defendant must know of the plain- 
tiff s mistaken belief on his rights; and (6) the 
defendant must have encouraged the plaintiff in 
his expenditure of money or in the o^her acts 
which he has done, either directly or by abstain- 
ing from asserting his legal right. All these 
elements must exist together. 

7 Bom.’467, Oomraented on 24 Cal. 504, F 
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1 Acquiescence- 

1 Laches — 

(1375) L R 7 H L 869, (1896) 2 Ch. 93 F (im:) 
16 Ch. 96, F. 

The Hope Mills Limited v Sir Cowasji J 
^eadymoney Bart. 13 Bom L R 162. 

IB — Art. 149 — Estoppel — Acnuiescence — 
Proof of— Evidence Act, S. 115— Building upon 
the land of another-— Practice — Allegations, vague 
and loose — Judge to ascertain real controversy. 

Where parties make vague and loose allega- 
tions, it is always essential to the coi lect deter- 
mination of the suit that the real controversy 
between them should be ascertained by the Judge 
by questioning their legal advisers as to what 
exactly their position is in the matter. 

Where both parties to a suit are equally con- 
versant with the true state of facts, the doctrine 
of estoppel cannot be referred to. 

In a suit by the Secretary of State for India 
in Council brought in 1909 against the defend- 
ants to recover possession of a small strip of land 
which adjoined the latter’s property, it appeared 
that the land was in the defendants’ possession 
and enjoyment for 48 years; that ii was not en- 
tered in the Government records in any of the 
land registers; that the defendants built on the 
land after receiving permission of the Municina- 
hty in 1896; that all the Government officers of 
I the place were aware of the fact; that the build- 
ing, while under construction, was inspected from 
time to time by Municipal officers; that, in maps 
prepared by the Municipality and by the Reve- 
nue authorities, the land had been shown as de- 
fendants’; and that the Commissioner and the 
Government had decided that they could not 
eject the defendants. In the title-deed of the 
defendants, which was dated 1871, the land was 
stated to be the property of Government;, and the 
statement was repeated in a latter document of 
189o. At the trial, the defendants desired to 
lead evidence on the foregoing points with a view 
to make out estoppel and acquiescence against 
Government: — 

Jlpld, (1) that, even accepting the case as put 
by the defendants, made no case for the ad- 
)mission of evidence. The {Secretary of State was 
in no way concerned With anything which might 
have been done by the Municipality ; and it 
could not assist the defendants, if, in certain 
I maps of the Revenue authorities, made by those 
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1 h^ches -Could. 

authorities for their own guidance, the strip of 
land was inaccurately described. 

( 2 ) 1 That the present was a case where the 
defendants, having been perfeetly aware that 
the land in suit was the propeity of the Govern- 
ment and that they, the defendants, had no right 
over it beyond certain easements, encroached 
upon the land in the hope that their encroach- 
ment might escape the notice of the agents of the 
plaintiff at the place. 

(3) That the defendants’ title-d<^eds having 
brought to their knowledge the title of the Go- 
vernment, the doctrines of estoppel and acquies- 
cence were not applicable, and the suit wasgovern- 
ed by sixty years limitation (Limitation Act,li08, 
Art. 149). Hancbod Lai v. Secretary of 
State, 13 Bom L R 92 = 9 Ind Cas 765. 

1C— As a bar to smt — Waiver — Laches. 

Laches means a neglect to do some thing 
which by law a man is obliged to do. To bar a 
remedy, it paiist amount either to waiver, aband- 
onment, or acquiescence. To raise the presump- 
tion of any of these, the evidence of conduct 
must be plain and unambiguous. 

Peer Mahomed v. Mal|omed 7 Bom L R 200 

=29 Bom 234<. 

Notes* — 9 Bom L U 1117, FoU. 

V-qaiescence, meaning of Whether 

question of law. — 

Acquiescence is quiescence under such circum- 
stances as that assent may be reasonably inferred 
Lorn it and is no more than an instance of the 
law of estoppel by words or by coi duct; in other 
wolds acquiescence does not mean simply an 
active, intelligent consent, but it may be implied, 
it a person is conUnt not to oppose irregular acts 
which he knows are being done— 2 Phill 117 L 
R 3 H L 249, 203, and 2 Hi and Tw, 221 reierred 
to, L R. 19 1 A 208 Ref. to and followed; 15 Ch 
D 98 ref. to and doubted. Ananda Chandra Sen 
V* Pjrbati Nath Sen, 4 C L J 199. 

2— Limitation, — The right whmh a pliintift’ 
has got vested in him is not barred by mere lach- 
es or acquiescence short of the Limitation period, 
—The doctrine^ qf L;iches or acquiescence 
is applicable only in those, c^ses in which they 
cam be, y^gar4ed a^jpositiye extinguishment of 
rlghfes-*' When thpy go-rp^Ffly. to the ^ remedy it 
is -the court to substi- ' 


Acq u iescence-CoM cid. 

1 Laches— 

tute an extinguishing presciiption different from 
that established by the Legislature. 

Peddamuthiilati v. Timma Reddy, 
2 Mad HCR270. 

Notes:— Ap: 1 All b2; 5 Cal 148 P C; Ref: 2 
M H 0 R 383; 12 Cal 3«9; 4 Mad 1 F B; 
18 Mad 73, 21 Mad 42; 27 Bom 515. 

(2) DELAY. 

3 — Delay — Circumstances constituting delay 
and acquiescence discussed. Jamnadas Shan- 
karlal v. Atmaram Harjivan. 2 Bom 133. 

Notes:— Fol: 16 Bom 5J3 Bei* Id Cal 252; 
21 Mad 42; 33 Cal iiSS; 27 Bom 515. 

( 3 ) DELAY IN BRINGING SUIT 

4^Delay in bringing suit. — 

Long acquiescence held on the facts to bar a 
suit tor possession after assignment. 

Jan Koonwar v Ram Ruttun Neoghy. 

18 WR500. 

C^) DELAY IN ENFORCING RIGHTS 
WITH KNOWLEDGE OF THEM. 

5— Delay in enforcing rights with knowledge 
of them. — 

^Vhere the plaintiff in 1859 instituted a suit 
for a share of certain property which he admitted 
had been for nine years in the defendants’ posses- 
sion, and which the defendants alleged had been 
sold to them in IS’oO — Held^ that the plaintiff’s 
taking no steps during that time to enforce his 
alleged rights amounted to acquiescence on his 
part in the sale. Nilatatclii v. Venkatachala 
Mudali, 1 M H C 131, 

Notes*— Fol: 5 M H C R 464. Ref: 2 M H C 
R 428. 

6— Presumption from long delay— Estoppel. - 

In a suit by plaintiffs (who had been in pos- 
session of the land in dispute under and ever since 
the date of a pottah granted to them by the Co- 
llector in 181.8 ) to have their title under the 
pottah declared, the defen<lants were held, by 
their long acquiescence in taking no steps with- 
in 12 years to have the pottah declared invalhl, 
to have concluded themselves from now saying 
that it was iPegal, and that the Collector bad no 
power to grant it. Sunt Lall Missel* v. 

BKui*osee Issur, 18 W'R 57. 

7— Con t ra ct— U nd uc in fiuence— Acq uiescence 
by conduct— Exchange of land. — 

Where the owntr of certain land exchanges it 
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Acquiescence- Gontd. 

4 Belay in enforcing Rights— 
for certain other lai d, but takes a lease foi one 
year of the former land and pays the rent there- 
of, and receives and retains the rents if the land 
he has acquired by the exchange, he shows so 
complete an acquiescence in the transaction that 
he cannot afterwards have it set aside on the 
ground of undue intluence. Seetharama Raju 
Y. Bayanna Pantulu, 17 Mad 275. 

8 — Acquiescence in lease by Executors which 
they had no power to make — Estoppel — Repre- 
sentation not acted on. — 

Where the devisee of an estate for six years 
after coming of age and succeedinsr to the estate 
signed rent bills in respect of land which the ex- 
ecntois of his testator L^d pui ported to lease for 
999 years, and 'such rent bills contained a repre- 
sentation that the land had been given to the 
lessees on fazendaii tenure. — Seld^ that, in the 
absence of any evidence that the lessees had been 
deceived by or had acted upon such representa- 
tion. the devisee was not estopped from contest- | 
ing the validity of the lease. A man cannot be 
precluded from asserting bis own rights by ac- 
quiescence m acts of other parties inconsistent 
with them unless (1) be has actual knowledge as 
distinguished from the means of knowledge of 
his rights; (2) he has knowledge that theperson« 
acting inconsistently with them are doing so un- 
der the mistaken belief that they are exercising 
rights of their own; (3) he has encouraged the 
parties so acting to spend money or do other acts 
either directly or by abstaining from asserting 
his legal rights. L R 16 Oh D 96, followed. 

Jugmohandas Vundrawandas v. Pallon- 
jee Edtiljee Mobedina, 22 Bom 1. 

Notes:— Ref* 27 Cal 570; 5 C W N 6t6; 14 
M LJ 25; 27 Mad 211; 9 Bom L B 404, 
27 Bom 515; 13 0 WIN 931 Fol: 6 0 W N 
134 Ex: 27 Bom 537. 

(5) BELAY IN MAKING OBJECTION 

9 — Belay in making objection — Presumption 
of consent. 

In a suit to avpid alienations effected by the 
plaintiff’s father at a time when the plaintiff was 
living in commensality with his father as a me- 
mber of a joint family, which suit ^vas brought 
after 1 2 or 13 years had been allowed to go by 
without .any objection, save the filing of a petit!- 
pp of pfhtest ih a Oouirt of Justice, whwof 


Acquiescence-t'on/!d, 

5 Belay in making Objection— 

vendees were not made aware, — Held that the 
plaintiff was rightly considered to have consented 
to the alienations. Ram Kislione Narain 
Singh V. Anund Misser 21 W R 12 

Notes:— Ref 12 Cal 389. 

10 — Knowledge o^f transaction-— Presumption of 
consent. 

Before a man can be held to have gi /en by bis 
conduct an implied assent to a transaction espe- 
cially one which operates as a conveyance Of a 
valuable estate, it must be shown that he was 
fully aware of what the transaction was, and 
what effect it would have upon his interests at 
the tune he «o conducted himself as to indicate 
assent. Jago Bundhoo Tewaree v Kurum 
Singh 22 W R 341 

10 A — Arbitration award, if binding on a per- 
I son not party to the reference — Civil Procedure 
Code (Act XIV of 1«82) s. 506 — Acquiescence — 
Conduct of the party. 

Mere silence on the part of a person not party 
to an order of reference to arbitration and his 
omission to inform the arbritrators that he was 
not a party to the reference cannot make the 
award of the arbitr*ito'>’s binding him even though 
during the arbitration, he produced through a 
servant a document before the arbitrators in obedi- 
ence to a summons and declined to produce others. 

Beni Madhub Mitten v Preo Nath Mandal. 

5 C W N 268 = 28 Cal 303. 

Notes- Ref* 14 C W N 75; 10 G L J 4 1. 

11- Suit to close a road— Presumption of 
consent. 

I The plaintiff not having opposed the making 
of a road until its completion was ^held not 
entitled to sue to have it closed. Radha Nath 
Banerjee v Joy Kishen Mookerjee 
1 WR288. 

12 — suit to close road — Presumption of 

consent. 

If A construct a road across B’s land, B can sue 
within the ordinary period of limitation, and no 
consent can be inferred from the fact that B did 
not sue immediately alter the commencement or 
completion of the road. Huro SoonduFee 
Bebia Y Ram Bhun Bhuttaeharjee 
' 7 W B 376, 

Bo1e8~Oon;12WR6l9. 
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Acquiescence-Co«^(^. 1 

5 Delay in making Objection— | 

12 A“ Widow— Consent. The consent by a 
widow to an adoption made by her co-widow, 
may be intimated by conduct «s , well as by acts: 
and acquiescence may under certain cricumsta- 
ncps be taken to be consent. 

Mere presence is not necessarily equivalent to 
consent, for consent in this connection implies an 
intelligent concurrence on due consideration, and 
it is for the Court to determine whether the whole 
circumstances of the case invite the inference 
that such a consent has been given, bearing in 
mind that the consent required i's a matter, not of 
form, but of substance. Bhimappa v. Basawa 
7 Bom L R 405=89 Bom 400. 

(6) DELAY IN OPPOSINa ERECTION OF 

BUILDING. 

13— Delay in opposing erection of building- - 
Presumption of consent. 

Jn a suit for the demolition of a privy erected 
on plaintiff’s land, it having appeared that plain- 
tiff was aware of the erection of the privy and 
bad allowed it to be completed and tc remain 
standing for at least seven years, his application 
was refused, Bromo Moyee Dcbia Chowdrain 
V Koomodince Kant Banerjee. Bar oda Kant 
Banerjee v- Koomo-dinee Kint* Banerjee 

17 W R 467. 

(7) ERECT10N OF BUILDING WITHOUT 

OBGECTION 

14— Erection of building without objection. 

Acquiescence must be inferred when a person 

stands by and allows another to erect a pucca 
building on his land, and a suit Would not lie for 
the demolition of the building, but bnly for dama- 
ges or rent of land. Hurro Chufider Mookerjee 
y. Hullodhur Mookerjee W R 1864, 166 
Nil Kant Sahoo v. Jugoo Sahoo 20 WR 328. 

14A- By Silence-Building on another’s land on 
mistaken knowledge of ownership— Owner’s 
rights, 

if a stranger builds upon the land of another,, 
although believing it to be his own, the owner is • 
entitled to recover the land with the buildings 
on it unless there are special circumstances 
amounting to a standing by on the part of the < 
peal owner such as to induce the belief that he ' 
intended to forego his right. Vinayakrao j 
Vidyaaankai* Bharati ^ 


Acquiescence-C'b/ifi. 

7 Erection of Building without ofijcctimi-Cow/^ 

15 — Building by trespasser on land. 

When a trespasser tortiously enters upon the 
land of another and builds a house thereon, the 
party injured is entitled to recover possession of 
the land by destroying the house if there is no 
proof of acquiesce nee on his part in the act of 
injury done. Gobind Purmanidlc v. Gooroo 
Churn Dutt. 3 W R 71 

Gujadhur Singh v. Nund Ram I Agra 244, 

Notes— Bef; 7 W R 150; 6 All m. 

16— Suit for restoration of land to former 
condition. 

The rights of a co-sharer in a joint estate were 
sold by auction, but it did not appeal that a site 
held by him in the village passed by the sale, and 
the site remained in the possession of his heirs, 
who sold it to the defendant, who erected a shop 
thereon. Twenty years after the auction sale, the 
plaintiffs, some of the co-sharers in the joint 
estate, sued for demolition of the house, and the 
restoration of the site to the village. — Ifeld that, 
under the cricumstances, the claim coT^d not be 
maintained. Bahadoor v Shadee Ram 

2 Agra, 3. 

17— Right to remove building. 

Where H, knowing that B claimed certain 
land as his own, nevertheless purchased the land 
from a third person and erected a bungalow upon 
it which B did not interfere to prevent, — It was 
■Aeld that the Euglish rule of equity, which, utider 
such circumstances, would allow B to recover the 
land with the bungalow upon it, ought not to be 
applied in India, but that H should beallowed to 
remove the bungalow he had erected. 

Narayan Bin Raghajt v. Bholagii* Guru 
Manjir. Horinasji Sorabji v fihotagir Guru 
Mar jir, Bholsgip Guru Man jir y. Hormasji 
Sorabji 6 B H C SO. 

Notes— Dist; y Bom L R 1181 ; 32 Bom b2. 
Ref: 20 Bom I ; 298. 

17 A— — Acquiescence — Tenant building on 
landlord’s! land— Silence— Estoppel. 

An abstinence from interference on the part 
of the owner of land, upon which another man ig 
building, does not raise an equitable estoppel 
against him. In order to estop the owner it must 
he proT<(} bbsWes i.is ftUMpeiice tjjere was 
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7 Erection of Building without 
Objection.— 

hifl own property. (21 All 496 (P C) Fol:). 

Muhammad Umardasaz Khan v Maru. 

6 A L J 57. 

17B— Defendant building- on plaintiff’s land 
—Both under mistaken belief that land belongs 
to defendant— Suit for recovery of land b}’’ plain 
tiff, 

W^here the defendant built a wall upon plain* 
tiff’s land under thej belief that it belonged to 
himself and the plaintiff being also under the 
same mistaken belief offered no obstruction and 
the plaintiff on discovery of the mistake sued for 
recovery of the land, held that, as the plaintiff, 
the possessor of the legal right was ignorant of his 
own right it wss not fraudulent or inequitable for 
him to set up his legsl right and that he was the- 
refore entitled to possession and all that defendant 
could be allowed was time to remove the wall. 
Pufshotam v Vipch md. 91 P J 279. 

1$ —Building erected on land by purchaser, 
owner standing by. 

Wtiere a purchaser claims to hold land which 
he has purchased from a third person o;i the 
ground that the owner of such land has acquiesced 
in the sale, the purchaser must show clearly that 
the real owner was aware of the sale at the time 
it took place. Where the owner of land was not 
aware of its being sold by his father to a third 
person, but having heard of such sale, subseiiuent- 
ly stood by and allowed the purchaser to build 
upon the land, — It was held that the owner could 
not recover the land wirbont compensating the 
purchaser for the building erected by him uj>oTi 
the land, and three months were allowed to the 
owner within which to pay such compensation. 

Savaklal K‘ii»san Dis v Ofs Nizmuddin. 

8 BHC 0 C77. 
19— Right of way, interruption of. 

A bad a right of vvay over B’s land. He allowed 
B to erect a house on the path-way and enjoy it 
for seven years. He then brought a suit io have 
the pathway re-opened by pulling down B’s house. 
Held, A must V>e taken to have acquiesced in the y 
iuterruption of his nght of way, and his claim t« 
was one that a Court of equity and srood consci- q 
ence would not enforce. Bent Madhab Das v A 
Ramj»y RnUlv IB L R A C 213; st 

lOWRStB. 

gO-»*When a man huiltlg ^ liougomi land Kup» R 

p, C, H 


Acquiescence-Coreitrf. 

7 Erection of Building without 

objection — Cojiti, 

posing it to be his own, or believing that he has a 
. good title, and the real ovvner, perceiving his rais- 
. take, refrains from setting him right, and leaves 
^ him to persevere in his error, a Court of Equity 
^ will not allow the owner to assert his legal right 
against the other without at least giving him. 
full comperisation. Rama v Jan Mahomed. 

3 B L R A C 18: 11 W R 574. 
Aruna Chellum Chetty v Olagappah Chetty 
' 4MHC312. 

20 A— Building upon land of another— Stand- 
■ ing l^y. 

If a stranger builds upon the land of another, 

^ although believing it to be his own, the owner is 
entitled to recover the land with the buildings on 
it, unless there are special circumstances amuunt- 
ing to a standing by on the part of the real owner 
such as to induce the belief that he intended to 
forego his right. Vinayakrao v Vidyashan- 
kar 9 Bom L R 404. 

Not<"s:-«-^ Bom L R ilbl Dist. 32 Bom 32. 

21— ^uit. for ejectment — Transferable tenure 
— Landlord and tenant — Permissive occupation, 

B and C and t heir father held lands for up* 
wards of thirty five years, and built houses on the 
same. B.and C sold their tenures to D and E. A, 
the zemindar, who had not objected to the build- 
ing.riow sued to eject D and E as trespassers. Evi- 
dence was given that the tenures were, by the 
custom of the country, transferable. Held^ A 
could !iot eject I) and E. Beni Madhab 

Banerjee v Jai Krishna Mookerjee. 

7 BLR152:12 W R 495. 
Upholding on appeal, Kemp J in S 0. 

11WR364. 

See Eshan Chunder Ghese v Htirrish 
Chunder Banerjee. 

10 B L RAp5:18 WR 19. 
and Nabu Mondul v ChoUm Mtillik, 

25 Calc 896. 

22 — Erection of puoca building more than 20 
yi ars ago-Presuraption as to permanent charac- 
ter of tenancy — Second appeal, power of Court to 
question inference, from fact in ^ — Omission of the 
A ppellate Court to take into consideration circum- 
stances affecting landlord’s a^'quiescence. 

A landlord by merely not objecting to his te* 
nftiil’H fSiiginp puef'R nQt onofei 
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4cquiescenc8-6’fln^d, 

7 Erection of Building without 
oh j ectio n— Contd, 

the tenant a permanent right te remain on the 
land. But long possession coupled with the acqui- 
escence of the landlord in the raising of pucca bu- 
ildings and his continuing to receive rent from 
the raiyat after sneh buildings have been raised 
may justify the inference that a tenant has a per- 
manent right. 18 Bom d6\ referred to. But 
there are circumstances which may go far to wea- 
ken the force of that inference, and one of these 
is the circumstance of the lane lord’s interest be- 
ing let out in ijara at the time the building was 
raised. The absence of objection, on the part of 
the landlord to the erecting of a permanent build- 
ing by a tenant during the continuance of an ija- 
ra of the landlord’s interest should not be constr- 
ued as amounting to acquiescence such as might 
be inferred where the landlord is in direct leceipt 
of rent from the tenant.!.? IF j? 4^)8 distinguished. 

KfisTina Kistiare Neogi v Walromed Ali. 

SOWN 255. 

Notes:— Ref: 6C W N 134; 27 Cal 670; n C 
W N 846. 

23— Assignable interest — Sale in execution of 
decree. 

The plaintiff permitted B to erect a thatched 
dwelling-house with mud walls on a piece of land 
belonging to the plaintiff, andB dwelt in it for 
more than forty years. Held that B had an assig- 
nable interest on the house and land, which could, 
therefore, be seized and sold in exe^^ution of a dec- 
re<^ against B, and that the purchaser who had ob- 
tained possession cOuld not be dispossessed at the 
suit of the plaintiff. Durgaprasad Misscr v 
Brindabun Sookul. 7 B L R 159; 

15 W R 274. 

24‘— Land let for building purposes. 

A landlord who allows his lessee to invest ca- 
pital in erecting buildings on lands let for ciiRi- 
vation, and raises no objection for a considerable 
number of years, will not be allowed to disturb 
the holding. The fact of buildings having been 
permitted without objection to stand on lands for 
a considerable number of years is pelma facie 
proof that the land had been originally leased for 
building purposes, Bpaja Nath Kundu 

Chowdry v Stewart. 8 B L R Ap 51 . 

16 W R216. 

25 ^Fermissive occupancy -J^igbt of possess- 
ion as against purchaser. 


idant had been 


in possession 






’ A cqu iesce nce-6Wi^dr. 

7 Erection of Building without 
obj ection— Cc/Fr/, 

of land for more than thirty years bad with- 
out objection built upon the land,-— that he 
had not by such permis««ive occupancy acqiiireti 
a right to retain po«?session when served with 
notice to quit by a purchaser of the land. 

Addaita Charan Dey v Peter Das, 
13 B L R417 note: 17 W R 383. 

26— Permanent tenancy-Lease fora specified 
purpose — Lessee’s erecting pucca buildings not 
for the specified purpose— Lessor’s khowledge of 
the erection of the buildings — Ejectment, suit for 
— A cquiescencc — Presumption . 

The appellant's predecessors let to the defend- 
ants’ predecessors a piece of land for the construc- 
tion thereon of salt-petre factory at tne annual 
rent of Es 28, m the year l8o8, under the condi- 
tion that until the lease was continued to be paid, 
the lessors would not be competent to dispossess 
the lessees. It appeared from evidence that salt- 
petre was manufactured on the land only for four 
or five years; and that after that time pucca shops 
had been built bv the lessees. The evidence also 
showed that not only did the original lessor not object 
to the enclosing of the buildings wh<»u they were 
being erected, and stood by. but that by continu- 
ing to receive rents from the lessees, even after 
the erection of the buildings, and even though 
the salt-petre factory, for which th<^ land was let, 
had ceased to exist, he sanctioned the lessees do- 
ing so. The lessees therefore, contended that the 
appellants, the successors of the onginal lessors, 
were equitably stopped from now suing for their 
ejectment; 

Held, (1) that in order to raise the equitable 
estoppel against the lessors, it was incumbent up- 
on the lessees to show that the conduct, of the 
owners, whether consisting m abstinence from in- 
terfering, or in activeintervention, was sufficient 
to justify the legal inference that they had, by 
plain implication contracted that the right of 
tenancy under which the lessees originally ob- 
tained possession of th(3 land, should be 
changed inti a perpetual r%bt of occupation: and 
that the lessees had failed to discharg*^ themselves 
of thatoau\. 

(2) That the mere erection by the tenant of 
permanent structures upon the land let, to him in 
the knowledge of and without interference by his 
lessor, would not suffice to raise the equitable est- 
oppel against the latter. 
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7 Erection of Building without 

objection-~C<>///<Z. 

rS) That the maxim ‘‘quic quid inoedificatum 
solo solo cedit” has, in Indian Law, no applica- 
tion to the present case, the rule established 
in India is that of section 108 of the Transfer of 
Property Act. 

(4) 1 hat acquiescence was not a question of 
fact, hut of legal Inference from the facts so found; 
and upon it the judgment of the appellate Couit 
are not final. 

'1 he Owner of land cannot sue for ejectment 
where he sees another person erecting buildings 
upon it, and knowing that sn^h other person is 
under the mistaken belief that the land is his own 
property, purposely abstains from interference, 
with a view of claiming the building when it is 
erected. Beni Ram v Kundan Lai. 

1 Bom L R 400 = 21 All 406 = 261 A 58 = 
3 C W N 502 = 1006 AWN 245. 

Notes-— Jtief: (lvi04} W JN 70. 28 Cal 738; 27 
Cal 570; r> C T M 840, 858; 23 Bom 789; 
i8 Bom 140; 0 CW \ 134 cl S52; MU L 
J 2.“: (IPOI) W N 70; 8 G W N 2H5; 27 
Mad 211; f> Bom L E, 440; (1908) W N 
'2b2; 6 A L J 57 FoL 4 0 L J 198; 33 Gal 
1119 = 10 C IrV N 7()5 = 3 C L d 616 Dist 
32 Cal 648 = 9 C W N 463 Appr* W N 
(1907) 231: 29 All 652 Ex: 1 A L J 556. 

27 — Acquiescing of landlord m the erection 
of building by a tenant. 

If a tenant Wants to resist ejectment on the 
ground that the tenancy was a permanent one 
and that the landlord stood by and permitted the 
tenant to erect piicca buildings on the land in 
the belief of the said tenancy being a permanent 
one, it is incumbent on him f tenant) to show that 
he had erected the buildings under an honest belief 
that he had a permanent right on the land and 
the landlord aware of the said tenant’s honest be- 
lief stood by and allowed him to go on with the 
erection of the budding. 21 All 496 LK2<> 

I P 58. L R 1 F and I Ap 129. 22 Bom 
1 tkc L B 8 Chi Din 286. 12 Mad 320 referred 

Ismail Khan Mahomed v Jaigan 
Bibi. 27 Cal 570=4 OWN 210. 

Notes— Rei 32 Cal 648 = 9 C W N 463. Fol 5 
G W N 846; 6 C W N 352, Ref 13 0 W N 
949: 13 0 W K 981; 28 Cal 738; SOWN 
S >8; 14 M L J 25; 27 Mad 211: 8 C W N 
297; 9 0 W N 60. 

27 A.— 'Landlord and tenant— Building by 
tepant-r-Landiord^e acquiescence. i. 


Acquiescence-Cbnirf, 

7 Erection of Building without 
objection— Contd. 

In order to raise an estoppel against the land- 
lord, It must be shown that the landlord had pur- 
posely allowed or encouraged the tenant to build, 
knowing that the tenant was building on the mis- 
taken notion that he bad rights beyond those of a 
merp tenant from year to year. Ismail Khan 
Mahomed v L P D Broughton. SOWN 846, 

JNotes-Ref 6 C W N 3.52; 9 C W N 60. 

27 B — Village homestead land — Rights of 
land- holder in — Sale by tenant— Acquiescence- 
Principal and agent. 

Per Knox AC .1, — A person, agriculturist or 
agricultural tenant who is allowed by a Zemin- 
dar to build a house for his occupation in the 
abadi obtains, if there is no special contract to 
the contrary, a mere right to use that house for 
himself and his family so long as he maintains 
the house and does not abandon it by 
leaving the village, he has no interest 
which he can sell by private sale except bis 
interest in the timber, roofing and wood-work of 

the house (1881) 1 A W N 114 F B and 20 All 248 
referred to. 

The property of or lights in the property of an 
absentee cannot be given away by an agent look- 
ing on and allowing a tenant to spend money. Un- 
less it can be brought home to a principal that he 
knew that persons dealing with his agent so dealt 
in ronsequence of their believing that all state- 
ments made by him had been warranted by the 
principal and knowing this, the latter allowed 
the persons so dealing to expend money in the be- 
lief that the agent had an authority which, in 
fact he had not, those persona can enforce no equ- 
ity against the principal. L R 1 E and I A 129 
followed. 

Per Aikman J, Where the defendant at great 
expense reconstructed the house he had bought, be- 
lieving.that he had a right to do so, and the plain- 
tijT or his agent must have known that the defend- 
ant was spending money in this belief and yet al- 
lowed him to do «o. the plaintifi could not, years 
afW the house was finished, sue for 

possession of the house or its remo- 
val. The dictuna in 20 All 241, declaring 
a custom permitting ten.anfcs to transfer houses 
on village homestead land to be bad, is obiter 
and has been dissented from by more than one 
Judge of the Uigh Court. Raj na rain Mittpf v 
Budh Sen. 1 AL J673=27 AH 338= 

(1904) AWN 241, 
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7 Erection of Building without 
objection— Co/if 

28— Laches —Erection of buildings. 

The defendant took possession of, and erected 
buildings on, land of the plaintiff to which they 
knew they had no claim without obtaining the 
the plaintiff’s consent. The plaintiff did not use 
to eject them for one or two years, knowing that 
the defendants were building on the land. The 
delay was under the circumstances, held not to be 
fatal to the suit. Uda Begum v Itnamuddin. 

1 All 82 

Notes -Fol 9 All 661. Bist 9 All 43i, 16 AH 
328. Ref; Cal 1119 = 100 W N765 = 
3 CL J 616; U An3b2; 27 Bom 616; 562: 
(1908) W N 282; 6 A LJ 57; 4 C L J 198. 

29— Standing by and seeing building er- 
ected — Right to removal. 

In a case in which plaintiffs sought to recover 
possession of some land on which defendants had 
constructed a pucca house and in which defend- 
ants pleaded that they had purchased a building 
right from a third party with whom plaintiffs had 
settled the land, and that plaintiffs had seen them 
building the house in question without offering 
any objections, — that, having stood by and 
allowed defendants to build the house, plaintiffs 
could not. sue to have the house removed. 

Lala Gopee Chand vLialkut Hossein. 

25 WR211. 


Acquiescsnce-Oon<(7. 

7 Erection of Building without 
objection— 

The consent by a widow to an adoption made 
by her co.widow,raay be intimated by conduct as 
well as by acts: and acquiescence may, under cer 
tain circumstances, be taken to be consent. 

Bhimappa v Basawa 7 Bom L R 405 = 

28 Bom 400. 

30. — by a mortgagor-Buiiding upon mortgag- 
ed land by mortgagee. 

If the mortgagee has erected a building on the 
property, be cannot claim a right to remove the 
building, before he is made to hand over the pos- 
session of the propel ty to the reversioner. 

Vijbhukandas v Dayaram 9 Bom L R 1181 

= 32 Bom 82. 

(8) CULTIVATING LAND WITHOUT OB- 
JECTION. 

31. — Cultivating land without objection— 

Acquiescence Owner standing by and seeing 

person without title cultivate land — Fraud and 
deceit. 

In order to prevent the owner of land who is 
charged with standing by and allowing an >tiier 
person, who belives he has a good title thereto, to 
enter on the land and spend mon^y in improving 
it, from recovering possession thereof, fraud and 
deceit on the part of the owner must be clearly 
proved 7 Yesey, 251, and 3BLR AOl8:ll 
W R 674, explained. Langlois v Rattray 


f 

j 







Notes— Ap: 25 Cal 896 F B, Dist;3CLR 
194. Diss. 17 ML J 4o9.Ref: 18 Bom 66; 
27 Bom 516; 10 Bom LR R 1146; 3.8 
Bom 610. 

29 A. — Absence of protest. 

The plaintiffs sued to remove a building erect- 
ed by the defendant, as being an obstruction to 
their right to use a courtyard adjoining their re- 
sidences. It appeared that the site of th^ build- 
ing did not belong to either party but that «11 
the residents of the mohalla had from time imm- 
emorial exercised a right of way over it to and 
from their houses. Held that their was no prin- 
ciple of acquiescence involved in the ease, inas- 
much as there was no evidence that the plaintiffs 
had given their actual consent to the building, and 
that the only evidence of their acquiescence could 
be that they did not immediately protest. 

Fatehyab Khany Muhammad Yusuf 
9 All 434=7 WN 82. 

29B7— ^By a co- widow, to an adoption. 


3 C L R 1. 

31A. — Cultivating on another’s land — Owner 
not objecting — Compensation. 

A man planting and cultivating on the land of 
another, without any objection on the part of the 
owner, is entitled to compensation. 

Rumjan v Gool Mahomed Buksh 
61 PR 1866. 

(9) CULTIVATION & CHANGING 
CHARACTER OF LAND. 

32. — Land Lord and Tenant-Forfeiture- Evic- 
tion — Altering character of land— Ira porper use of 
land by tenant-injunction— Specific Belief Act, 
I of 1»77, section 56. 

A tenant has no right to alter the characterof 
the land which he holds in such a w’ay as to per- 
manently injiiie the interest of the landlord, but 
there is no authority for saying that where he 
has been guilty of a breach of duty in the use nf 
the land as by making a tank on it, building on it 
or otherwise changing its character the tenancy 
is necessarily liable for forfeiture. 


• 24 !) 
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Acquiescenc8-ron/(f. 

9 Cultivation & Changing Chanacter of 
Land - Qonchl. 

(hi.cre —Whether having regard to section 66 of 
the Specific Relief Act an injunction will lie to 
restrain a tenant from permanently altering the 
character of lands, held, by him. But where land- 
lord stood by and allowed the tenant to do the 
prohibited act the court refused to grant a mand- 
atory injunction. Noyna Missel? v Rupikun 
9Cal609=12CLR 51100. 

33. — Land was demis<=‘d on kanam wet for 
cultivation. A vari'^ty of inprovements was 
made on the land by the desmise, so as to change 
the character of the holding. These improvements 
it was held, were in keeping with the purpose for 
which the land was demised. 

A finding was entered that the landlord had been 
present seeing with his eyes open that the 
nature of the holding was being changed, which 
conduct of his caused a belief ti^at he approved of 
the various changes.that were being made. Held, 
on this finding on second appeal that the 
demisee was entitled to compensation for his 
improvements on redemption of the kanam. L R 
1 K and I Ap 129 followed See ( 12 Mad 
323 note) where however it was held that the land- 
lord bad not approved of some of the improvements 
A consequently compensation was not allowed 
for them though the tenant was permitted to re- 
move those improvements for which compensa 
tion was refused. Kunhammed v Narayan 
Mussad 12 Mad 320. 

Notes:— Dist; 22 Mad 39. Ref: 27 Cal 
20 Bom 1; 8 C W N 235. 

(10) ACQUIESCENCE INf TITLE BY CON- 
DUCT. 

33A. — Ac<iuiescence in title, by conduct. In a 
suit to recover possession of property it was held, 
on the evidence that the plaintiffs had acquiesced 
defendant’s title by their conduct. Jeebun 

Mundal V Nadyap Chand Roy 25 W R 461. 

33 B. — In matters of alienations under custo- 
mary law subsequent silence sometimes amounts 
to conduct precluding a suit to set aside the alie- 
nation but where the collaterals not only delayed 
to attack the alienation but were also concerned 
either in purchasing from the alienor to the exciu 
sion of the collaterals, or cultivating under or ex- 
changing with the defendants alienees the disput- 
ed lands, held, that they had acquiesced in the 
alienation and were estopped from bringing the 
Amir* v Mussammat Zebo 
42 P R 1902 


Acquiescence-Ci?n/!/. 

(11) CONDUCT DEFEATING TITLE. 


34.— Acquisence in defendant's title by con- 
duct — A suit to recover possession of property 
was filed in which it was held on evidence that 
the plaintiffs have by there conduct acquiesced in 
the title of the defendant. 25 W R 451. 


Acquiescence by conduct-Evidence of Ratifica- 
tion. A suit was filed by a plaintiff, a member oE 
undivided Hindu family to recover possession of 
property which his uncle the first defendant had 
transferred to the second defendant without any 
right. The second defendant denying a title to the 
plaintiff alleged a sale to him by the first defendant, 
& subsequent sale hy him to the third defendant. 
The munsif decreed for the plaintiff. An appeal was 


ouuucr 


prererrea to me principal 
held that the plaintiff had by his knowledge 
acquiesced in defendant’s title A so reversed the 
decree of the mansif.-//rf/<'/ that such a kuowledtre 
cannot be considered sufficient to make the plain- 
tiff party to the sale by the first defendant. The 
decree of the Principil Sudder Amin was reversed A 
the right of the plaintiff to sue in eiectment i, 
not barred He who seeks to displace one, who is 
prima facie a legal owner, by showing that he has 
acquiesced by conduct A by such similar facts 
strong enough to show him to bs not a formal par- 
ty to the suit must prove his case, for he is one 
who seeks to bar the legal owner. Rajan v 

Basil va Chetti ' 2 M H C 428. 


35.— Ratification — Transfer of Praperfy— The 
sons, daughters and widow of a deceased Mihome 
dsnproprieior were parties to a solehnamaexec ut 
ed in 1847* It transferred the shares of two niii or 
daughters in the estate having been executed i^y 
their mother on their behaf, In deeding i he 
question whether the solehnama shuuhl be ^et 
aside at the instance of the two daughters on ihe 
ground of its having been beyond their mother & 
power to bind them and of the instruments hav- 
ing been prejudicial to their interests, the ev d 
ence showed that it had been acted on and follow - 
ed by possession, and the daughters had, after 
attaining full age, allowed a lengthened period of 
twenty years to elapse without taking proceed- 
ings to dispute it.— /Mf, that if the mother had 
exceeded her powers in executing the solehrnama 
on their behalf and if they might at one time have 
had it set aside, their long acquiescence was suffici 
ent to show the ratification of the tiansaction 
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II Conduct Defeating Title— 
and so tbe solehnaraa was uhpeJtl. 

Mahomad Abdul Kadir r Amtal Karim 
16 C«1161: L R 15 I A 220 

(12) PRESUMPTION FROM ALLOWING 
GRANT OF CERTIFICATE UNOPPOSED. 

36— Presumption from allowing grant of cer- 
tificate unopposed. 

III a rival claim between two Hindu widows 
of a deceased husband tbe plaintiff sued as mother 
and guardian of her infant son to establish his 
light as son and heir of bis father. One defence 
among others was that the son was not legitimate, 
and could not inherit. His legitimacy was es- 
tablished, but the incapacit:^ to inherit was 
sought to be proved by tbe plaintiff’s virtual ack- 
nowledgment of the defendant’s title as heiress 
on the grant of the defendant unopposed by the 
plaintiff of a certiticate of heirship. Hc/^/ that 
It was not the practice of the Courts in India 
or of the Privy Council to press against either an 
infant or a Hindu female a presumption by ac- 
quiescence in a rival claim from the meie non- 
contestation tor a limited time of an adverse title. 

Ramamani Ammal v Kulanthi. 
17 W R 1=14 Moore’s 1 All 346 

30 A— .The village of Malpuia of two 

one of Jats the other of Brahmins. In 1857, 
the proprietors ot both jMni were unable to p«y 
theievenue demand, and the whole village, the 
plaintiffs alleged, was farmed, the Jats patfi to 
R for thirty years, and the Brahmins’ paffi 
to another per&oiJS. The defendant alleged that 
the village was not fat med but that the proprie- 
tors. whom plaintiff now represented in 18-57 re- 
hrquisbed their piopnetary as well as i/ialr/nz- 
(o I rights, and in support of this allegation produ- 
ced s document which they contended was an 
},tifafiaiiiali m deed of relinquishment. In 1852, 
C B. purchased at a sale in execution of a decree 
the rights of B. R in the Jats' and was re- 

corded as proprietor : in 185« 0 B sold his in- 
terest in tbe paffi to Si<-a Ram. who effe(*ted 
daliJnncJuirlj. Plaintiff now claimed on the 
ground that the 80 years* lea«e to S R had expir- 
ed; defendant claiming through Sita Ram resited 
the claim of the plaintiffs on the grounds (1) that 
there was no farm , but a relinquishment by the 
proprietors of all their rights : (2) that plaintiffs 



Acquiescence-Cwi«/. 

12 Presumption from Allowing Grant of 
Certificate unopposed— 

asserting an adverse title, and were thus baned by 
acquiescence : and (8) that more than 12 years’ 
possession as proprietors by those through whom 
defendant claimcd,also barred the plaintiff’s suit. 
The Lower Courts found a fact that there waa 
farm-lease to S R only and no relinquishment of 
propiietary rights . and decreed plaintiff’s claim. 
On defendant’s special appeal to the Chief Court, 
it was held that as plaintiffs had no right of suit 
to recover possession until 18(17 ftbe year the 
farm-lease expired), their suit was not barred , 
that as to their lying by in 1852 and 1858 when 
the transfers were effected , this was only some 
evidence that they had no claim and had actual- 
ly relinquished their rights : and moreo'^er their 
position in the village as cultivators did not en- 
title them to take part m its affairs, and they 
were not shown to lia\e had express notice of 
the transfers. — ( P R 10 of 1874 ). 

If the owner of property stands by anti sees 
his property sold, without any objection on his 
part, to a ////// (ic purchaser, he caunofe after- 
wards dispute the sale and tbe property passes to 
tbe purchaser. Jowala Singh v Jewand 
Singh F R 87 of 1875. 

36 B — By a Pardanashin lady. 

It is not the practice of the Courts in India to 
press a presumption by acquiescence against a 
female, Hindu or Mahomedan, in a rival claim, 
from the mere non -contestation for a limited 
time of an adverse title. Ebrahtm v Foolbai 
4 Bom L R 180 = 26 Bom 577. 

NoteR.— 19 M L J 747 Kef. C Bom h R 983 
3.5 Cal 1 P C; 29 Bom 46^. 

360 — Decree — Execution — Interest Pay- 
ment of interest — Admissions— Contract Act (IX 
of 1872) bees. 85, 75. 

Where in an application to execute a decree 
which provides for no interest, the decree-holder 
puts in a prayer as to the award of interest and 
the judgment-dehtor accepting his liability to 
pay the d^^retal debt as well as interest obtains 
from time to time adjournments from the Court 
to enable him to pay the amount, he (the judg- 
ment debtor) cannot at a later stage of tbe pro- 
ceedings dispute the item of interest and is hound 
to pay interest from the date on which he admit- 
ted his liability to pay interest. Narayan v 
Raoji 6 Bom LR 417=28 Bom 393. 
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12 Presmuption from Allowing Grant of 
certificate unopposed—Ot^/?r?/i. 

86D — The presumption not raised against in- 
fant or female. 

It is not the practice of the Courts in India or 
of the Privy Council to Press either against an 
infant or a Hindu or Mahomedan female a pre- 
sumption by acquiescence in a rival claim from 
the mere non-contestation for a limited time of 
an adverse title. This principle holds good as to 
waiver oi abadonment. Mere laches unless it 
amounts to one of these three is not sufficient to 
disentitle a person to equitable relief. Where there 
is a vested right or interest in any party he can- 
not waive or abandon that right except by acts 
which are equivalent to an agreement or license. 

Kazi Mahamad v Narotam 
9 Bom L R 1117. 

(IS) NOT OBJECTING TO SALE. 

37— Not objecting to sale— Suit to recover 
property sold — Presumption of consent. 

Where R K, acting ostensibly as recognized 
agent and manager of the family, sold part of 
the family property to the ancestors of the defen- 
dant’s and the plaintiff, who was then of age, did 
not object to the sale, but afterwards sued to sot 
aside the sale as to his share on the ground that ' 
the property had been purchased by R K with 
the joint funds while the plaintiff was a minor, 
and that it was sold by him without authority the 
first Court gave him a decree for a one-fourth share 
of the property. R K appealed, but the other 
defendants did not appeal. The Judge, as- 
suming the lower Court’s finding to be correct. 
held that, as the plaintiff, who was of age at 
the time, did not object the sal#*, he could not re- 
cover possession of property sold by R K as the 
recognized agent and manager, field that R K 
could not found any right upon the presumption 
of plaintiff’s consent, however such presumption 
might have availed the other defendants, 
purchasers from R K, who had not appealed. 

Gopal Chunder Lalioory v Roy Kishore 
Lalioory. 15 W R 467. 

37 A — Suit for possession on ground that a 
certain sale was invalid as against plaintiff — 
Plea by defendants that plaintiff acquiesced in 
sale — ‘‘Acquiescence” — Estoppel, 

Plaintiff sued for possession of certain land 
and houses which had been sold in 1876 by their 
neat collateral one K., a childless proprietor, in 
favor of deft ndant. The defendant pleaded, and 


Acquiescence-Con«(f. 

IS Not objecting to sale— 

the lower Court found, acquiescence in the sale 
on the part of plaintiffs disentitling them to set 
aside the alienation, and dismissed the suit, ft was 
proved that plaintiffs, whether or not they knew 
of the alienation at time it was effected, had kno- 
wledge of it in 1878. when they gave evidence on 
behalf of defendants in a case in which h#* sued a 
certain tenant of his for damages for cutting a 
tree ; that they made no mention of their rights 
though present on ea^h occasion when the defen- 
dant twice applied in 1880 and 1886 for partition 
on the strength of his deed of purchase; that they 
also raised no objection to his acq lining the rights 
of certain hereditary tenants, and that, finally 
many years after the sale they took up some land 
from the defendant for the purpose of cultivation 
and t’lled it almost up to the date of suit. In the 
last case it appeared that plaintiff, subsequently 
to partition proceedings, exchanged ceitain land 
allotted to them for others which had fallen to 
the share of defendant, and executed certain do- 
, cuments, in one of which they expresssly stated 
that they accepted the purchase by defendant in 
187®, and waived all rights to object thereto. On 
behalf of plaintiff it was contended that inas- 
much as all the above specified acts took place 
ajtee the sale, plaintiffs were not thereby estop- 
ped from attacking th^ said transfer as they had 
not by any such act misled the defendant or in- 
duced him to enter into the sale transaction, 

that plaintiffs were precluded by their 
acquiescence and express words from making the 

present claim, and that their suit had been right- 
ly dismissed. Nihala v Bikh«m. 

81 PR 1698. 
(14) PRE-EMPTION. 

38— The mortgagee under a deed of condi- 
tional sale executed in bS7S, took foreclosuie pio- 
eeedings under Regulation XVII of 1806, and 
the year of grace having expired, a foreclosure 
proceeding was recorded on the i 8th September, 
1882, declaring the mortgage to have been forecl- 
osed. In August, 18^5, the mortgagee instituted 
a suit for possesRion of the mortgaged property. 
On the I9th September, 1886, the suit was com- 
promised, the mortgagee accepting a part of the 
mortgaged properly, and relinquishing the rem- 
ainder. A decree was passed in the terms of the 
compromise. Subsequently, a suit for pre-emption 
was brought against the mortgagor and mortgagee 
CO enforce pie-emption in lespect of the alienatr 
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14» Pre-emption^ Co/ltd. 
ion. The plainHff claimed to pre-f'mpt th^ whole 
of the property to which the deed of 1878 relat- 
ed, including the portion relinquished by the 
conditional vendee under the comprornise and 
<lecree of the U)th September, 1SS5, Held that 
although upon the expiration of the year of grace 
the ownership of the mortgaged property vested 
in the conditional vendee even thoue:h he might 
not have obtained a decree establishing or decl- 
aring his right and the right of pre emption 
accrued on the date when the conditional sale 
thus became absolute, yet foreclosure proceed- 
ings under the Regulation, being of a purely 
ministerial character, weie not conclusive or even 
ptunui fach'’ evidence in a subsequent litigation 
against the conditional vendor that valid forec- 
losure had been duly effected; that str'ct observ- 
ance of the requirements cT the Regulation were 
conditions precedent to the right of foreclosure; 
and that, in the present case, as the plaintiff had 
not asserted or attempted to prove that all those 
requirements had been fulfilled so as to losulfc in 
an actual foreclosure and consequent accrual of 
pre-emption at the end of the year of grace, no 
foreclosure was sfiown to have taken place prior 
to the compromise of the IDth September, 1885, 
and the plaintiff's right of pi e-emption accrued 
on and must be referred to that date, and conseq- 
uently extended only to the propeity to which 
the compromise related, and the price payable 
by tha plaintiff was the amount specified in the 
compromise. ( 4 B L. K* A. C. 21D):(S. i) A. 
N. W. P. ]<So4, Vol. I. P. 62-1 ) and (5 All; 3^4 ) 
distinguished. 5 I. A. 18; 11 1. A. ISii; 8 All; 
388 ) and ( Weekly Notes 1887 p. 233 ; referred 
to. Acquiescence in a mortgage by conditional 
sale does not involve relinquishment of the right 
of pre-emption upon the conditional sale eventu- 
ally becoming absolute. Ajaib Nath v. Mathu- 
ra Prasad. 11 All 164. 9 W. N. 48. 

Notes— Ap: 14 All 40.5 F B. 

S8A~Suit for pt e-emption— Foreclosure of 
mortgage— Omission of mortgagee totakepielimi- 
nary proceedings under Section 8 of Regulation 
NVil of 18o6— Acquiescence by morigagor in 
such omission— Right of mortgagee who had ob- 
tained decree for foreclosure to plead that such 
decree was illegal and gave rise to no 
right of preemption — In a suit for pre-emption 
arising out of the foiecloaure of a mortgage by 
waf of Qonditional sal® it was urged ( IhUp ri/ia) 
n{ morlgagae tlef«R4wt'i that the 


Acq u iescence -Co/t 
14 Pre-emption— 

plaintiff could not claim pre-emption because the 
proceedings taken to foreclose the mortgage by 
the said defendant w'ere not in accordance with 
the requirements of Regulation Xvli of 1806, 
the result of which would be that, as between 
the mortgagor and mortgagee, the 

land in dispute must still be deenv. 

ed to be held in mortgage and liable to redem- 
ption at the hands of the mortgagor, with respect 
to which therefore no suit for pre-emption could 
be maintained at the present time. It appeared 
that the mortgagee, instead of taking the proli- 
miliary proceedings contemplated by Section 8 of 
Regulation XVI i, of 18u6, brought a regular suit 
for proprietary oossessian ot the mortgaged land, 
and obtained a decree conditional on the mortga- 
goi's failure to pay by a specified date the amount 
due on the mortgage- bond. The mortgagor not 
having paid the sum decreed against him with 
the stipulated period, the mortgagee applied for 
execution and was formally placed in proprietary 
posse'-jsion of the mortgaged property. Ko appeal 
was preferred by the mortgagor either against 
the above decree, or against the order in 
execution placing the decree— hohier 
in possession of the land, and tbe morta- 
gee was showm to have continued in possession 
ever since. 

Ile/d, that the mortgagee was estopped from 
raising the contention noted above in the present 
case: that the moitgagor’s conduct, both in not 
appealing from the decree for foreclosure, and 
in allowing execution to take plnce under it and 
also in not appealing from thedecieeof tbe lower 
Court in the pr^'sent suit giving plaintiff a decree 
for pre-emption, was suffi(‘ient to indicate that he 
had acquiesced in the sale being made absolute; 
and this being so it did not lie in the mouth of 
the appealing defendant, the mortgagee, to re- 
pudiate a title which had been adjudicated in his 
favour at his own instance, in order to deprive 
the plaintiff of his right of pre-emption, which 
arose in consequence of that title being made 
absolute, f P R76 of 1677 ), referred to, 

Jowahip Mai v. Kalandar Khan 

PR 5 of 1882. 

S8B — Usufrnctuaiy Mortgage — Mortgagee 
notin possession of a portion of tlie m">rtgaged 
prGperty-«*AoquiesQenQo mortgagea in part per- 

{or(llRno«-atipBl»t|on Cor iR^eiest-Redemptign 
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14 Ppe-emption— -Ci>w6‘/7/. 

without payment of interest. Where the mort- 
gagors covenanted that “ we shall pay the whole 
mortgage-debt in a lump on Baisakh sudi 18th 
of any year and we shall pay the money out of 
our own pocket and if there is any defeat in the 
mortgaged prope^’ty or in the mortgagee’s posse- 
ssion thereof, then we the executants, will pay 
the principal with interest at 2 per-cent, per 
mensem, and besides this damages and penalties,” 
and possession was not obtained by the mortgagee 
of a protion of the mortgaged property for a cer- 
tain period and in the sabse(][uent' su’t for rede- 
mption the mortgagee claimed interest for the 
period during which he ^'ad been out of possess- 
ion, held that by reason of his acquiesence the 
mortgagee was not entitled to claim interest in 
respeet of that period during which he had not 
obtained p'^sses^ion of a poition of the mortgaged 
property. Jhunku Singh y. Chatkan Singh. 

C 1909 ) 6 A L J 247-31 All 325. 

38 C — Effect of n ortgagor’s acquiescence or 
silence. A mortgagee by erroneously represent- 
ing himself as owner of the mortgaged promises 
cannot make his possession advarse to the true 
owners 2l Cal 37; .30 Cal 403; 17 All 522,F(»1. 2i 
Mad 372. Fol 22 Bom (>24 Anpl: 32 Cal 2'^fi 
Fol. Jhabba Lai y. Chhajju Mai 
4AL J 787-A WN (1908) 1-: 

3 M LT 132 

(15) ACCOUNT MADE IN COURSE 
OF USUAL DEALING. 

39— Account made in course of usual dealing 
— The defendant in a suit for balance of pay- 
ments mad« by plaintiff on bis behalf held not 
entitled to refuse to be bound by an account 
made up in accordance with the course of deal- 
ing which had practically been assented to by 
him and had been followed between the parties 
for many years. Thakoor Pershad Singh v. 
Mohesh Lall 24 W R 390. 

Notes:— Ref: 7 Bom 4U. 

40 — Acquiescenoe-^Civil Pro. Code (Act XIV 
of 1882), S. 413. Suit by guardian ad litem aga- 
inst a major defend mt? Subsequent objection 
at the time of ex<=»cution for having impleaded 
wrongiy. The manager of a Hindu family con- 
sisting of himself and two minor brothers mort- 
gaged the ancestral property to discharge a debt 
properly incurred by him in the capacity of a 
manager. — A suit was brought by the mortga- 

C, C. 17 


Acquiescence -Vontd. 

(15) Account made in course of Usual 
Dealing— 

gee upon the mortgage bringing three brothers 
on record as defendants the two younger of 
whom were sued by the mortgagor as their guar- 
dians ad litem the plaintiff got the decree and 
sold the land in execution. The two younger 
brothers filed a suit to set aside the decree and 
sale alleging that they were of age at the time 
of the suit k hence th^y had been wrongly im- 
pleaded. it was found that the elder brother 
was in fact a major at the dale of the previous 
suit, but before the sale he knew of the suit and 
execution proceedings and purposely allowed the 
elder brother to conduct the defence and exe- 
f cation proceedings on his behalf, Held, that 
the decree* in the former suit, was binding on 
both the plaintiffs. Rama Chsrai v, Dtirat 
Sami Pillai 21 M«d i67. 

(16) SENDING AGENT TO 
SETTLE RENT, 

41 — Sending agent to settle rent — Acquies- 
cence in rate. — The sending of an agent by a 
tenant to settle with the landlord as to the rent 
is not a \iitua] acquiescence in the rate of rent 
demanded. Stalkart V. Lalla Bliurrut Lall 
W R 1864. Act X, 115 
4>iA — S. 42 — Registration-Amicable arrange- 
ment after— 'J enants if bound. The land Regis- 
tration Act requires the registration by the va- 
riou'^ proprietois of their shares in the estate 
only and does not contempla^’e a registration of 
shares in separate raouzabs in the estate. Sec. ' 
42 of the Act therefore has no application to 
the case of a co-«hare who by an amicable ar- 
rangement with the other co-sbarers has been 
placed in possession of a Ergerthan hiS regis- 
tered share in some mou/ahs and of a less 
share or no share in others when the total inter- 
est which he holds in all the raouzabs represents 
his registered interest in the whole estate. 

Whether the tenants would be bound 
without their consent by such an arrangement: 
Held^ wheve the tenants had acquiesced in the 
arrangement and paid rents in accordance there- 
with for several years prior to the '' period for 
which the rents in suit were claimed That they 
could not rely on sec. 78 of the Act to dispute 
the landlord’s right to recover rent in accord- 
ance with that arrangement. Poreslt 

Moni Dassya v. Nobo Kishore LsrRiri 

§C WN1Q3, 
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(17) RECEIPT OF RENT IN LIEU OF 
GRANT OF LAND. 

42 — Receipt of rent" in lieu of grant of land. 

In a suit to recover possession of land it ap- 
peared that the defendant’s father had in 1801 
obtained possession on a le^se of 280 bigbas 
from the Grovernment of Kulabo, and that the 
plaintiffs’ father had in 1506 obtained a grant of 
10 unspecified bighas of the same land, but that 
he never asked to have them marked out and 
given to him tn .specie^ and that he, and subse- 
quently his sons, the plaintiff«», were content np 
to the year 1856 to receive from the defendant’s 
family in respect of their grant the rent former- 
ly paid by them to the Government for the same. 
The District Court reversed the decree of the 
munsiff, and threw out the claim to recover poss- 
ession of the land on th<^ ground that the plain- 
tiffs must be taken after such a l«pse of time to have 
aeqniesced in the arrangement that a yearly rent 
was to be received j^ithout any particular land 
being marked out as theirs. Ileld^ that it was 
competent for the Assistant Judge to come to 
that conclusion under the circumstances and 
that there was no ground for saying that there 
was any error of law in his decision, which was 
accordingly affirmed. Sale v. Dhundiraj Ve- 
nayak, 3 B H C A C 55. 

(18) ACCEPTING LOWER RENT THAN 
THAT ENTITLED TO FOR LONG TIME. 

43- — Accepting lower rent than that entitled 
to for long time, — Where a landlord who may 
originally have had a right to collect a higher 

along period of years content to Ac- 
cept a lower, it would be manifestly unjust to 
allow him to turn round upon the tenant at any 
time he pleases and demand the higher rent. 
Roocha Ram Mist* v. Naga Doss. 

2 N W 92. 

(19) LONG POSSESSION BY TENANT 
WITHOUT LEASE. 

44~Long possession by tenant without lea^e 
—An under tenant who has dug a tank and been 
in possession undisturbed by the former pro- 
prietor for a long period, such acquiescence being 
equivalent to a lease, cannot be ejected by the 
patnidar. Sreemtint Ram Dey v. Kookoor 

15WR481. 

827; 1 OLJ 579. 

Qri|ip |nd 


Acq iiescence-ConifZ. 

(19) Long Possession by tenant without 

leQ.se— Concld. 

ture of Tenancy not known-Evidence of mode 
of dealing with long demised of facts and conduct 

of parties — Permanent tenancy Presumption 

of — Alternative plea of acquiescence by conduct 
nn failure of substantive defence as to evidence 
of permanent tenancy, if permissible- Acqniscence 
whether a question of fact — Facts justifying in- 
ference ot permanent tenancy. — The facts of long 
possession of a tenancy by the tenants and their 
ancestors and of the landlord having permitted 
them to build a pucca house which has existed 
for a considerable time and which was added to 
by successive tenants and of the tenure having 
been from time to time transferred by succes- 
sion and purchase in which the landlord acquie- 
sced or of which he could not have been igno- 
rant are sufficient to warrant the court presum- 
ing that the tenancy is of permanent nature, 
ll Moo; 1 All 433; 8 Gal 960; 10 0 L K 25; 27 Cal 
570 ref to. Caspersz v. Kcdar Nath Sarbadi 
kari 5 C W N 858 = 28 Cal 738. 

Notes -Dist; 5 C W N 840. 

(20) ALLOWING PART OWNER TO 
WORK FORFEITURE OF TENURE 
AS IF FULL OWNER. 

45— Allowing part owner to work forfeiture 

of tenure as if full owner— Waiver of forf^^iture 
— Claim of portion of tenure. — If A allows B to 
deal with an occupancy tenure as full owner, and 
by an attempted transfer, to work a forfeiture 
thereof without any objection on his part, A will 
nob be allowed to come in afterwards and claim 
a part of the forfeited holding on the ground that 
B was only part owner, and could therefore only 
work a forfeiture of bis own share. Manirullah 
V. Ramzan AH, 1 C L R 293. 

Notes:- Fol; 10 0 L R 15. Dist: 14 Gal 751, 

46— Omission — Equitable acquiescence. 

When a person took a permanent lease of a 

culHvatory bolding direct from the zamindar 
without mfiking any inquiries as to who were 
the cultivators and on what tenure they held; 
and where, the permanent lessee having commen- 
ced to build, one of the tenants subsequently 
brought a suit in ejectment against him. Held^ 
that the lessee should, by the knowledge that the 
land was a cultivatory holding, have been put on 
his guard and have made inquiries as to the exact 
condition of th^ title, and npt having done so 


Notei^r^lol 6 m 

JItl I f 
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of Tenure as if Full oy^nQT—Contd. 
doctrine of equitable acquiescence could not be 
applied. Bishesliar v. Muirhead, 

14 All 362 = 12 W W 86. 

46 1 — Acquiescence — Zamindar not suinj? for 
three years for removal of tree. 

The fact tbat zaninidar, who was entitled to 
claim the removal of certain tre^s planted by 
tenant without his consent, omitted for the space 
of three years flora the planting thereof to sue 
the tenant for their removal amounts to no such 
estoppel by acquiescence as would prevent the 
xamnicla)' from successfully suing for the removal 
of such trees at any time before the expiiy of the 
period of limitation applicable to such a suit. 
Ahtnad Husain Khan v Phopi, 11 W N 186. 

465 — Mother’s share on partition between 
her sons— Mitalvsba,ra. — 

Accoiding to the Mitakshara in force in Ben- 
gal. the mother, though not entitled to require a 
partition so long as her sons remain united, is 
entitled, if a partition takes place between her 
sons, to ♦receive the share of a son in property 
which is ancestral, or acquired by the employ- 
ment of ancestral wealth; but she may acquiesce 
in the division of property between her sons with- 
out claiming any share for herself. 

Chowdhry Ganesh Datt v. Musst Jcwach 
Thakoorain, 6 Bom L R 1 = 14ML J 8= 
31 Cal262 = 8 C W N 146 = 31 1 A 10 P C. 

Notes:— Ref: 32 Mad 191 ; 19 M L J 94, 

Pee also 9 0 W N 270 = 32 Cal 234. 

47. — Beng, Ree:. XI of 1825— Chur in navi- 
gable river, Right of Government to. 

Act IX of 1847 does not alter the state of the 
law under Regulation XI of 1825, but merely 
lays down a procedure. There is nothing in Act 
IX of 1847 to prevent the Government from tak- 
ing possession of chur, after it has silted up, 
if the chur be one that the Government would 
be entitled to under Regulation XI of 1825. 

Budrunuissa Chowdlirain v Prosunno 
Kumar Bose. 6 B L R, F B 25S = 

14 W R, F B 25. 

48. — Acquiescence — Acquiescence is quies- 
cence under such circumstances as that assent 
may be reasonably inferred from it and is no 
more than an instance of the law of estoppel by 
words or by conduct ; in other words, aquie- 
sCence does not mean simply an active, intelli- 


of Tenure as if Full owner— 

gent, consent, but may be implied, if a person is 
content not to oppose irregular acts which he 
knows are being done. ( 1846)2 Phill. 117, (1868) 

L E 3 H L 249. (1550) 2 Ha. and Tw. 224, Eef: 

19 1 A 203=20 Cal f?96, Ref and Fob 

Ananda Chandra Sen v Parbati Nath Sen 

4 C L J 198. 

Notes:— Fol: IICL J189. 

49— Possessor with knowledge of defective 
title — Righi* to compensation for improvements, 

A person in possession of the land of another 
with knowled.ge of his defective title, is not en- 
titted to compensation for improvement where 
such improvements, not beingi necessarily of any 
direct advantage to the real owner, were objected 
to by him at tho time when made. 

Baba Khcm Singh v Dhunna Singh. P R, 

7 of 1872 

50. — The owner of a plot of land who stands 
by and dobs not interfere to prevent others build- 
ing a house thereon, is estopped from demand- 
ing that the house be pulled down. All that 
he can claim is rent or compensation. 

Bheeka Singh v Hurjus P R. 

7 of 1866, 

51. — Occupation — Tenant. 

The defendant bad been associated in the 
occupa ion and cultivation of certain land with 
J, a tenant with a right of occupancy, and 
after death continued the occupation, and 
paid rent to the plaintiffs for nine years, ^eld^ 
that this acquiescence in bis occupation must be 
regarded as a recognition by the plaintiffs of his 
having been associated with I. 

Chatoor Singh v Must Heeka Kooer. 

5 N W 191. 

52. — Acquiescence. 

Where in answer to a suit for demolition of a 
building as having been unlawfully erected on 
land belonging to the plaintiff, acquiescence of 
the plaintiff is pleaded it is not enough to show 
that the plaintiff did not interfere with the pro- 
gress cf the building, hut it must be shown that 
the plaintiff knowing the defendant to be under a 
mistaken belief that the land upon which he was 
building was his own purposely remained quiet 
until the building was completed. (21 All 496: 
3 C W N 603 ) ( 1 E and T A 129 ) X 15 Oh 
I) 96). 22 Bom 1 Referred to. 5 W N 100 Cm; 
Chliothu V Inyat ullah. 19 W N 191. 
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20 Allowing Part owner to work forfeiture 
of Tenure as if full oytner—Gontd. 

53. — Execution of award without judg- 
ment and decree,' 

Although execution proceedings may be irre- 
gular in their inception and in improper sub- 
stitution for a suit, still when the Oourt had 
jurisdiction to grant the same relief, and when 
the regularity had been acquiesced in, it does 
not vitiate the execution proceedings. 

The Collector of Poona v Dipaji 
1890 PJ 69. 

See also cases under. 

Arbitration— A wa rds. 

54. — This was a ouit for the demolition of 

indigo V'xts and other buildings and constructed 
upon land jointly owned by the plaintiff and the 
defendant, Held^ that as the plaintiffs did not 
immediatly apply for an injunction and allowed 
the construction of the buildings <^ostiDg thou- 
sands of rupees and as the plaintiffs had not 
shown that they had sustained any injury (for 
they were competent to have their share parti- 
tioned and the deficiency made up ), they were 
not entitled to any relief. Girdhari Lsl V 
Velayat Ali. 5 W N 277. 

55. — B., the resident of a certain village, 
about 12 years before the date of his suit built a 
temple on A’s land in the village, with the per- 
mission of his agent, as A himself was in service 
in a foreign territory and seldom visited the 
village. Again about 5 years before the suit 
B built another temple and a tank on a piece of 
waste land situate in the village of the larger 
part of which A was f he proprietor. The preset 
suit was brought by a for the dpmolition of the 
second temple and the tank. Held, that as the 
terms of the power of attorney under which the 
agent of A had given his consent to the building 
of the temple and the tank were very general in 
their nature, as a temple bad previously been 
built and not objected to, as pait only of the 
tank belonged to A and as the appellant A had 
not acted in good faith bis claim should be dis- 
missed. Imdad All Khan v Sobha Ram. 

1 W N 97, 

See Co-shares. 7" W N 82= 

S W N 277. 

Sec also cases under 
Principal & agent. 


Acquie£oerce-C't'?'i/t?. 

20 Allowing Part owner to work forfeiture 
of Tenure as if Full owner— 

56 — Acquiescence ui der mistake. From 
1830 to 1890 azemindari had been managed by 
the Court of Wards. During the whole or a part 
of his period the Court of Wards worked the 
iorest of the Madiala ( certain bill tracts to the 
north of the zemindari ) for the benefit of 
the zemindari in the mistaken belief that it 
belonged to the zemindar, and other Government 
officials acquiesced therein. The Government 
officials, under the same mistake also, encouraged 
the expenditure of the zemindari funds upon the 
making of roads in the Maliahs. But on the first 
occasion when a claim of ownership was distinctly 
put forward by the zemindar, it was repudiated 
by Government. Beld^ that these facts did 
not estop the Government from claiming owner- 
ship of the Maliahs. Gsjapsti Rajah of 

Parlakimedi v The Secretary of State. 

1 C L J 460 = 9 OWN 553= 
28 Mad 130 = 32 I A 53 PC. 

57 — Suit for removal of building— on 
plaintiff’s land — Acquiescence. 

This was a suit to demolish certain buildings 
erpcted by the defendants on open land situate 
within the limits of a village belonging to the 
plaintiffs. It appears that the principal plaintiff 
J/ A, in the performance of his office as Munici- 
pal Commissioner, had to repoit on the petition 
of the defendants for pel mission to build, and 
ho reported to the Municipality that he had 
visited the spot and could find no objection to 
the defendant’s application to erect the buildings 
in question. Ileld^ that it was clear fiom this 
that the plaintiffs were well aware of what the 
defendant was doing and they never intori'erfd. 
Under these circumstances the plaintiffs weie not 
entitlod to the relief they claimed. (1 All., p 82) 
followed. Munna v Madat AH 6 W N 123, 

58.— Kjectment—Kent. 

A piece of land wa« given by the plaintiff to 
defendants more than twelve years before suit 
for the purpose of building a house upon it, not 
as an absolute grant, but wi^^h a reservation of 
plainUff’s proprietary right in the la»^d. The de- 
fendants built upon the land, and occupied 
without paying any rent. Plaintiff sued either 
to eject the defendants, allowing them to remove 
the building materials or pay them compensa- 
tion, or to receive rent for their occupation cf 
the land. 
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Acquiescence -Contd. 

20 Allowing Part owner to work forfeiture 

of Tenure as if Full owmv—ConcU. 

IJeld^ that it would not be equitable to allow 
the plaintiff to eject the defendants, but that the 
plaintiff was entitled to a fair rent so long as 
the defendants continued to use and occupy the 
land. Moulvi Sadid-ud-dtn Khan v. Agha 
Mir. PR 19 of 1875, 

5 9.- Where the plaintiff, the owner of a fourth 
share in a piece of building ground, sued to eject 
the defendants, who had built on the land with 
the consent of proprietors owing a half share, 
ha7^f,that the plaintiff was entitled to possession of 
her fourth share on her paying compensation to the 
defendants. Mussummat Zuhooran v. Bunscc. 

P R 21 of 1867, 

60. — Acquiescence— Question of fact. 

The question of acquiescence such as would 
bar a claim to relief which would otherwise be 
good is one of fact. Lakshmi Dass v. Hoop 
Laul. 17 M L J 19 = 30 Mad 169. 

61. — Erection of Buildings — Compensation. 

Where buildings are erected upon or improve- 
ments made to property by the party in posses- 
sion, lonajidp^ and without notice of any adverse 
title, compensation is allowed for such buildings 
and improvements to the party raahing them as 
against the rightful owner. If the owner of the 
land induces the person to build, there may be 
an equitable transfer of property from the form- 
er to the latter. Ktinhyalal v. Kishen Chuod. 

PR 42 of 1866, 

See also cases under.— 

Common Land. 

62. — When the plaintiff claimed oeitain land 

from the defendants who pleaded a gift from 
the adoptive mother of the plaintiff with the 
plaintiffs acquiescence, and it was found that in 
a previous suit against the adoptive mother about 
the validity of tho adoption t’le plaintiff bad 
omitted to claim possession of the disputed l^^nds, 
held that the mere fact of the lands not being 
included in the former suit was not sufficient to 
shew acquiescence. Rudro arhar. 

1893 P J 141. 

2. GENERAL CASES. 

63. — OPC S. l7-Jurisdiction-Oourt-Applica- 
tion-Acquiescence. 

A suit was brought in the Sirsi Court against 


Acquiescence-Cwwi^rf. 

(21) General Cases- 

three defendants, of whom one resided within the 
local limits of the jurisdiction of the Sirsi Court 
and the other two within that of the Barsi Court. 
The plaintiff did not obtain the leave of the 
Sirsi Court under S. 17 of the Civil Procedure 
Code. TheBarsi defendants in theii written state- 
ment took an objection ttat there was no juris- 
diction; but they made no application under S. SQ 
of the Code. The case then proceeded to trial and 
was decided on its merits by the first Court. The 
lower appellate Court on appeal held that the 
Sirsi Court had no jurisdiction and it there- 
fore ordered the plaint to be returned to plaintiff 
for presentation in the proper Court. On second 
appeal. — 

Held, reversing the order of the lower appel- 
late Court, that as no applicati^'^n was made 
I under S. 20 of the Civil Procedure Cede, the 
Barsi defendant’s must be deemed to have ac- 
quiesced in the institution of the suit ; and 
that, therefore, the suit could not be said to 
have been improperly in«itituted against those 
defendants in the blrsi Court. 

Ramappa v. Ganpat. 7 Bom L R 289 = 

30 Bom 81. 

64. — Mother’s share on partition between her 
sons — Mitakshara, 

According to the mitakshara in force in Ben- 
gal, the mother, though not entitled to require 
a partition so long as her sons remain united, is 
entitled, if a partition takes place between her 
sons, to receive the share of a son in property 
which is ancestral, or acquired by the employ- 
ment of ancestral wealth; but she may acquiesce 
in the division of property between her sons 
without claiming any share for herself. 

Ghowdhry Ganesh Dsttv 

Jewach Thakoorain. 6 Bom L R 1 = 
31 Cal 262=311 A 10 = 8CW N 146 = 
14 M L J 8. 

65. — Limitation Act (X of 1177), Arts 118, 
144 — Suit by reversioner for possession— Deb nd- 
ant in possession in virtue of adoption — Limita- 
tion — Custom — Adoption of daughter’s son— 
Special custom — Burden of proof — Evidence — 
Entry of special custom in the Bewaj-i-am, effect 
of— Acquiescence by sonless brother in his bro- 
ther’s acts, effect of. 

A suit for possession by a reversioner against 
a person, who claims to hold a deceased peri- on’s 
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Acquiescence -Con/if. 

( 21 ) General 

immoveable property in virtue of an adoption 
by the latter, is governed by Art. 714 and not 
by Art ll8 of the Limitation Act of 1877 or 
lUOS. 

86 P E.(F.B.) 1905 = 30 P.L.K, iOQG, is no 
longer a guide, and Art 718 does not applj^ 
whether the adoption was done with authority 
but by way of improper exercise of that author- 
ity, or the adopter had no inherent power to 
adopt. 


A cquiescence-^?o«i;<^. 

(2i; General Cases - Contd 
ining from exercising his undoubted light of 
raising the height of his building; there was thus 
a substantial interf^^rence with his rights. 

Ananthnatii Deb v J C Galstatin, 
12 C WN 519 = 3^ Cal 661. 

67 — Custom Gu/arat District (Saroki village) 
— Sale of house by non-proprietary resident Non- 
assertion of discretionary right, necessarily 
renunciation. — 



Among Punjabi agriculturists, any one assert- 
ing that the adoption of a daughter’s son is valid 
must prove a special custom to that effect. 

The entry of a special custom in a ItaiveJ-i am 
is insufficient to establish such a special custom, 
un’ess it is supported by instances quoted in 
itself or by oth( r verified instances cited in 
Court. 

The acquiescence of a sonless brother in his 
brother’s act does not bind the next reversioners 
by custom. 

Among Mussalman Jats of th« Delhi District 
there is no custom which favonis the validity of 
an adoption of a danphtei’s son. 96 P II 1908 = 
71) P W R 1908 and 28 All 727=10 C W N 1065 
= 8 Rom L R 722=16 M L .T 440 = 4 C L J 406 = 
1 M L T 265 = 9 0 C 377=3 All L J 695. relied 
upon. 50 P R 1893, Fol. 

Nathu V Rahman. 198 P L R 1911. 

66— Easemen^-Light-Substantial interference 
— Nuisance — Reflected lighfc-Mandatory injunct- 
ion, refn«5al of — Delay- Damages The right, of the 
owner of the dominant tenement is a right to the 
leception of light and air in a literal direction, 
but, to constitute an actionable obstruction, the 
same must amount to a nuisance. The question 
that has to be decided is not how much light is 
lett in spite of the obstruction but whether theie 
Ins been such a domination of light as to consti- 
tute an actionable nuisance. ( 1900) A. C 179* 

2 Q. B. 722 (1900). When it was urged that, 
although the natural light coming into the domi- 
nant tenement has been diminished the reflected 
light had increased with the result that the rooms 
v/ere better lighted than before, but it wasadmit- 
ted that if the building was raised, the lieht com- 
ing in the building would be seriously affected. 

tbe right of dominant owner ( to 

R|hb) should not be made dependent on bis refra- 
^ * 


By the custom of the village of Saroki in the 
Guzarat District, non-proprietary occupants of 
hoiiftes cannot sell them unless they hold the 
sites by purchase or gift from the proprietors, 
A mere non-assertion of a discretionary right in 
certain instances does not necessarily imply a 
renunciation of it for all time and in all cases. 
( 25 P R 1375, approved.) ( 124 P R 1888, 119 P 
R 1584, 87 P R 188 Lj Alla Ditta v Dina, 

125 PR 1879. 

68 - in burden of proof— Where mispUce- 
ment of the onus has been acquiesced in by the 
parties in the court of first instance or in the 
lower appellate Court, the High Court would l>e 
very reluctant to interfere with the resu’t unless 
there were reasons to suppose that the error may 
have produced error in the decision cf the case on 
the merits. Gangadas vDama 5 Bom L R 177 

69— Acquiescence, what is an. There is a 
distinction between acquiescence in an act which 
it is still in progress and mere submission to it 
when it has been completed, in the first case it 
may operate a.s an estoppel if it has induced 
action infringing a right- In the second case, 
submission cannot change the past, and the right 

of action once vested cannot, at all events as a 

general rule, be divested without an accord and 
&ati<3faction, or release under seil. Estoppel by 
acquiescence has no application to an postfadu 
submission no*- amounting to ratification and 
inducing to artion or omission and consequently 
inaiifficienlly to constitute what in such case 
would be necessary, accord and satisfaction with 
full knowledge. Acquiescence after a fiat 
if not prolonged beyond tbe verge of 
limitation is no bar to a right of suit already 
accrued. Fateheiugji y Bamanji S Bom LR 
274 = 27 Bom 515, 

. Notes— 1 C L J 73 Ref: 10 Bom L R IHB. 
OWN 919, 33 Bom 610; 17 M L J 469 Diss, 
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Accjuiescence-CfoW'jif/. 

(21) General Qm^n-^Concld, 

70— Question of fact— Second appeal— The 
question of acquiescence is not a question of fact 
and, in a second appeal, the judgment of the lo- 
wer appellate Court is not final.(21 All 4i fi, P CB) 
(jaspersz y Kedar Nath Sarbadhikari 
28 C3l738 = 5C WN 838. 

Acquiescer ce in lease granted by 
executor. 

See (1) Estoppel 

f 2) Landlord tc nant. 

Acquiescence of Landlord, effect of. 

See Landlord <fe tenant— buildings on 
land, right to remove. 

Acquiescence of owner. 

See(l) Acquiescence. 

, , (2) Damages— Measure and assess- 
ment of damages — Torts. 

Acquired property. 

See cases under: — 

(1) Hindu Law Joint Family. 

(2) Custom (Punjab). 

(3) Hindu Law Alienation. 

Acquisition. 

Acquisition of the right of occupancy. 
See cases under right of occupancy. 

Acquisition by Government of land 
subject to a mortgage. 

Sec Land Acquisition Act. 

Acquisition of Easement. 

Easement Act 188S S 47, 15 RxpL 


Acquisition of Land 

(1) Order deciding compel ency of Land Acquisi- 
tion, Judge to review portions of award-Whether 
appeal to Privy Council lies. 9 Ind Cas 183. 

Sec cases under Land acquisition Act. 

Acquisition of land— Contract for sale 
of land— Acquisition of land under the Land Ac- 
quisition Act— Rights of vendee. See Transfer 
of Property Act. 15 C W N 420. 

Acquisition of Gain. 

— Association formed for — 

See Company— Formation and Registra- 
tion. 

Act of 1835. 

Application of, to Crown. 

See (1) English I aw. 

(2) Madias City Municipal Act S. Bil. 

Act VII OF 1835. 

See Sale for Arrears of Rent— Act VIII of 
1836. 

Act V of 1836. 

See Execution of ile'-ree-Striking off Execution 
Proceedings. 

Act X, of 1836 s. 8. 

Sec (0 Damages— Measure of D.amages— 
Breach of Contract. 

(2) Limitation Act, 

Act IXofl83L 

Sec Land Tenure in Bombay. 

Act XXVII of 1837 

See Salt— Acts and Regulations relating to— • 
Bombay, 

Act XI of 1838. 

Act XI of tS38 (Remuneration of Amins 
effecting Partition.) 

Notes:— Rep;inpfe AotXIVof 1870; Pvep. 

(in Agra; Act XIX of 186B; (in Bengal and Las* 
tern Bengal) Ben. Act VIll of 1876; (in Assam, 
except the Lushai Hills), Reg. 1 of 1886 ] 

See Contribution, Suit for— Voluntary Pay. 
iqents. ^ » v 


t 


i 


271 DESAl’S CENT. CIVIL DIGEST 1811-1912 


272 


Xci- Contd. 

Act XVI of 1838. 

Sec (l)Jurisdiction of Revenue Court- Bom bay 
Regulations and Acts. 

(2) limitation Act, (1908) 

(3) Mamlatdar, Jurisdiction of. 

Act XXIII of 1838 

See Attachment— Subjects of Attachment — 
Annuity or Pension. 

(Repal of part Of Madras Regulation IV 
of 1821 ) 

Nctes:-[Rep; Act XXIIl of 1S71.] 

Act XXV of 1838. 

See (1) Wills’ Act, 183.V. 

(2) Will — Attestation. 

Act XXV of 1838 (Wills). 

Njtes:— [Rep.,(exc<>pt,as to wills mad^ before 
Ist January, 186(1), Act VIII of X868; s. 5rcp. in 
pt., formal words in ss. 2 to 6, 7 to 29 and rep 
p. HO, rep , Act Xfl of 1891; Declared in force 
throughout b. i., except as regaidsthc scheduled 
districts. ActXVof 1871, s. 3.1 

Act 11 of 1839. 

Act n ofl839*(Fines by Magistrates.) 
Wotes:-[Pvep., Act XYII of 18.2.] 

Act II of 1839. 

See Judicial officers, Liability of. 

Act XIV of 1839 (Emigration.) 

Notes: -Rep., Act XTII of Wi, 

Act XX of 1839 
See Duties. 

Act xxrv of 1839. 

See Gan jam and Vizagapatam Agency 
Courts’ Act. 

Act XXXII of 1839 

See (1) Contribution, Suit for —Interest. 

(2) Interest-— Oases under Act XXXil 
of 

(8) Interest. Act 1839. 

Act XXXII Of 1839. 

\ Interest Act (XXXIl of 1839) -Interest 
prioi; to sipt 


Act- Oontd, 

Interest prior to the institution nf the suit 
cannot be given, under Act X XXII of 1839, um 
less a demand of payment has been made in 
writing. Fezali v Mahomed. 

(7 Bom L R 798.) 

2.— Interest Acts, 1839 and 18.15 — Written 
demand — Implied agreement— Damages. 

In the absence of agreement or linage giving a 
right to interest, and of a written demand given 
notice that intere«?t would be claimed, the credi- 
tor is not entitled to interest. In the case of ac- 
tions for debt in which the requirements of the 
Act XXXII of l8d,9 arc not satistied, interest 
cannot be awarded as damages. 20 Mad 4fil, 
73 PR 1892, 36 PR 1894 Ref. 

Bura V Mailia Shah. 19 P L R 1902 = 

104PR1901. 

imperial ACTS~ACT XXXII of 1839 
( INTEREST ACT ) 

I. — Notice in writing — Printed heading to a 
bill— Interest. 

In a suit for the price of goods sold and deli- 
vered, a question arose as to whether interest 
was payable on the bills presented by the plain- 
tiff and which the defendant had failed to pay on 
presentation. It appeared that at the heid of 
every bill, it was printed “interest will be cha- 
rged at 1 2 per cent, per annum on bids not paid 
on presentation.” Meld that such a printed he- 
ading constituted a notice in writing as laid down 
in Act XXXIl of 1839, and that therfore interest 
was properly demandable from the defendant. 

Fitch and Co v R«ynop AWN 1887, 287. 

2.— Construction— English cases. 

The Interest Act was passed for the purpose 
of exlending to India the provisions of the Eng- 
lish Act ( 3 and 4 Will lY (J 42 ) English deci- 
sions may therefore be referred to as a guide to 
construe the Act. Ganesh Baksh v Harihar 
Baksh. 26An 299 = 31 1 A 116 = 

8C W N521 = 14 MLJ190 = 

6 Bom LR 505, PC. 

Notes =11 OWN T109 Cited = 17 M L J 
465 =4 A L J 750=.?1 ?>3m 566 = fl ML 
T J94=,?l Bom 351=:Ref , 9 Bom L R 
139, 7 0 0 193. 
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Act -^Contd, 

Act IV Of 1840. 

See (1) Limitation Act ( I9o8 ) Art 47. 

(2) Survey Awnrd. 

Act XIV of 1840 (Extending 9 Geo 4 e 14) 
Notes.— Rep., Act IX of 187?. 

Act XIV OF 1840 

See Hindu Law, Contract — Breach of Con- 
tract. 

Act XV OF 1840 

See Agent of Foreign Sovereign. 

Act XVII OF 1840 

See Sonment in default of fine. 

Act XXIII OF 1840 

See Attachment — Attachment Judgment. 

Aet XXIIi of 1840 

Execution in Presidency towns of Mnfas- 
sal Process.) 

Notes,— Rep Act X of 1882. 

Act I of 1841 

See x4.dverse Possession, 

Act 1. of 1841— s. 2 

See (1) Pre-emption— Right of Pre-emption. 
(2) Pre-emption— Subjects of and Trans 
fers giving rise to pre-emption. 

ActX of 1841 

See (1) Merchant Shipping Act, 1 854, ss.2 1.50. 
(2) Ship, Registration, 

Act X of 1841 (Registration of ships.) 

Notes. — Rep in Pt Act XVI of 1874 ; Rep in 
pt Am — Act XI of 3850 ; Act Vll of 189) 
Am Act V of 18’83, s. •, Declared in 
force throughout B I Except as regard « 
the Scheduled Districts Act XV of 1874 
S. 3. 

Act XI of 1841 ( Military Courts of Requ- 
est. ) 

Notes.— Rep., Act VIII of 1887. 

Act XIX of 1841 (Succession Propeify Pro- 
tection). 

Notes,— Rep in Pt Act VIII of 1885 S. 13 ; 
Act XVI of 1874 ; Act Xll of 1876 ; Ex- 
tended to Sindh, Bombay Act Xll 1866 , 
s. 12 Declared in force— Throughout B T 

0 C. 18 


Acl‘^0o7itd, 

except as regards the scheduled District, 
Act XV of 1874, s. 3 in the Aratron Hill 
Disctrict (with modifications, and with the 
exception of ss.l6 and ^o) Reg IX of 1874, 
S. 3. 

Act Xi of 1841-Military Courts of Request. 

See (1) Appeal — Acts — Military Courts of Re- 
quest Act. 

(2j Jurisdiction — Question of Jurisdiction- 
General ly. I Agra, S22 

(3) Military Courts of Request. 

Act XTX OF 1841 

Sec (1) Certificate of Administration — Certi- 
ficate under Bombay Regulation VII I 
of 1857 and Acts XIX and XX of 1841. 
(s) Certificate of Administration — Right 
lo sue, or Execute decree, without 
certificate. 

Act XJX of 1841. 

Summary Order under- 
See Limitation Act, (1908) Art 13. 

Act XIX OF 1841, s. 3 

See Superintendence of High Court — Civil 
Procedure Code, s. 115. 

Aet XiX OF 1841 —Jurisdiction — Hindu 
Law — Joint family — Practice— parte order. 

The provisions of Act XIX of 1841 do not. 
apply to the case of a family governed by the 
Mitahshara Law inasmuch as in the case of the 
death of a member the property passes not by 
way of succession but the survivorship. Before 
it can be held that a Court has jurisdiction under 
Act XIX of 18 U, it must be found that the pro- 
visions of law have been strictly complied with. 
Case in whieh it was held that Act XiX of 1841 
oould not he applied under any circumstances. 

Musstt Sato Koer v Gopal Sahu 
12C WN 65. 

Act XiX of 1841 Ss. 5, 8 

See Superintendence of High Court Civil Pro- 
cedure Code S. 115 — 

Act XIX of 1841 

2 — Ss 3, 4, 15 — Court giving effect without 
enquiry to a will the validity cf which was dis- 
puted— “Legal directions."’ 

Where, on an application being preferred 
under Act XlXof 1841, the Court, considering 


# 
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itself bound by the existence of directions in the 
will of t^e deceased proprietor for the possession 
of the property after his death to give effect to 
these directions, ordered with reference to Sec- 
tion 15 of the Act that the applicant should be 
put in possession, but did not consider whether 
the directions contained in the will, the validity 
of which was disputed, were legal directions, noi 
take any evidence except the examination of the 
applicant and of the parties in possession, who 
denied the truth of the applicant’s allegations, 
/^eW, that the enquiry made was not such as to 
satisfy Section 3 of the Act , hut that the case 
must be remanded for the Court to determine 
summarily the right to possession after determi- 
ning whether the directions contained in the 
above mentioned will were legal directions, and, 
if not, whether the applicant was entitled to be 
put in posseasion on the grounds speciffed in Sec- 
tion 3, or the opposite party to be restored to pos- 
session. Gorakh Nath v Bishembcr Nath 
P R 66 of 1882, 

Act XX of 184)1 (Collection of debts on sue 
cession.) 

Notes.— Rep Act XVll of 1860. 

Act XX of 184)1 

Sse Certificate of Administration— Certiffcate 
under Bombay Regulation VI 1 1 of 1827 
and Acts XIX and XX of 1841. 

Act XXI of (184)1 Local Nuisances) 

Notes.— Rep Act XVi I of 1862. 

Act XXI of 184)1 


Act III of 184)3 (Special Appeals) 
Notes.-Rep Act XVt of 1853. 

Act JII of 184)3 

See Appeal to Privy Council— Oases in which 
Appeal lies or not — Appealable Orders 

Act Y of 184.3 

Sec (1) Slavery. 

Act V of 184.3 (Slavery). 

Notes Rep in pt., Act XVI of 1874; Declared 
in force — Throughout B 1., Except as regards 
the Scheduled Districts. Act XV of 1874, S. 3; In 
theSonthal Parganas, Reg III of 1872,s. 3; as 
Amended by Reg III of 189P, S. 3, in the Chit- 
tagong Hill -Tracts, Reg 1 of 1900, s. 4; in the 
Arakan Hill District, Reg IX of 1874, s. 3 ; in 
Upper Burma (Except The Shan States), act XllI 
of 1898, S. 4 ; in Kaohin Hill-tracts, as regards 
Hill tribes, Reg 1 of 1895, 3; in certain tracts 

in the Chin Hills, Reg V of 1896, s. 3 ; in British 
Baluchistan, Reg I of K990, s. 3. 

ACT XI OF 1843 

See (1) Contract Act <?. 22 — Illegal Contracts 
—Against Public Policy. 

(2) Declaratory Decree, Suit for — Miscel- 
laneous Suits. 

(3) Hereditary Offices’ Act, s. 9. 

(4) Hindu Law, Adoption — Requisites for 
Adoption —Sanction. 

(5; Jurisdiction of Civil Court— Offices’ 
Right to. 

(o) Service Tenure. 


See Right of Suit — Orders, Suits to set aside 
Act XXIX of 1841 

See Privy Council, Practice of— Dismissal of 
Appeal for want of Prosecution 

Act XX JX of 1841 (Dismissal of suits and 
Appeals Bengal & Madras.) 
Notes;-Bcp Act XII of 1873. 

Act IV of 1842. 

See Madras Boat Rules. 

Act Xir of 1842 

See Military Courts of Request. 

Act XVI of 1842 

I , See (0 Statutes, Con stntction of, 

Ij 4^ I Power of. 


ilOl V 01 


see Salt. 

Act xrx OF 1843 

See Registration Act XiX of 1843, 
Act XIX OF 1843. 

(Registration of certain deed.) 
Notes;— Rep. Ac<- XVI of 1864. 

Act V, of 1844 (Private Lotteries). 

Notes— f Rep , Act XXVI 1 of 1870.] 

Act V ofl844. 

Sec (1) Contract — Wagering Contracts, 
(2) Promissory note— Consideration. 

Act XIX OF 1844 

See (1) Oesae. 


i; 
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(2) Town Duties, Bombay. 

Act XX OF 1844. 

See Factors .Act, 

Act 1 of 1845 (Sales of Land for 
Revenue Ari»eai?s). 

Notes. — [Rep , (In Bengal and Fa'^tem Ben- 
gal"), Act XI of 1859; (m Punfab). Act 
XI t of 1873; fin Agra, except certain 
areas), Act XIX of 1873.] 

/Vet I of 1845-ss 6 and 14 

See Sale for Arrears of Revenue-Setting aside 
Sale— Irregularity. 

Act I OF 1845— S. 9 

See Sale for arrears of it<'*venue— Deposit to 
Stay Sale. 

Act I OF 1845-S.21 

See Benami Transaction — Certified Pur- 
chasers— Act I of 184:5. 

Act I OF 1845— S 26. 

See (i) Enhancement of Rent-Exemption from 
Enhancement, ect. — Proof of Uniform 
payment, 

(2) Enhancement of Rent — Liability to 
Enhancement — Land Occupied by build- 
ings. 

(3) Cases under Sale for Ai rears of Re- 
venue— Incumbrances— Act I of 1845. 

Act I OF 1845~S. 29. 

Sec Limitation Act, (1908) S. 18. 

Act XVI of 1845 ( Re-admission of 
Appeals Bengal and Madras.) 

Notes-(Rep., Act XII of 1873) 

Act XVI OF 1845 

See Privy Council, Practice of — Rcstoiation 
of appeal. 

Act XXIX OF 1845 -S, 5 

Sec J udge— Appointment of Judge. 

Act XXIX of 1845 (Joint Zilla and 
Sessions JudgesX 
Notes— Rep , Act X of 1872 
Act I of 1846 (Legal Practitioners) 

Notes-Rep, in pt. Act XVI of 1874; Act XII of 
1876; Rep in Pt and Am, Act XII of 1891 
Am Act XX of 1853, S. 4 Bep (locality) 


Aol-Oontd. 

AptXXof 1866; Act XVIll of 1879, S. 

42 ^inserted by Act IX of 1884, ) 

S. 9, Rep (in Burma), Act XIII of 1898, 

S. 18, Declared in force throughout the 
Presidencies of Madras and Bombay ex- 
cept as regards the Scheduled Districts, 
Act XV of 1874, 88. 4, 5) 

Act I of 1846. 

See (1) Barrister 

(2) Contract Act, S. 25. 

(3) Pleader— Remuneration, 

Act IX OF 1846 

See Madras Boat Rules. 

1 — Taxation in probate proceedings. 

Pleader’s fees in appeals in probate proceed- 
ings should according to a long standing prac- 
tice of the High Court, be assessed at Rs. 30. 
Sundrabai v. Collector of Belgaum 

10, Bom L R 1197=33 Bom 256. 

Act 1 of 1847 (Boundaries). 

Notes— (Rep. in Punjab), Act IV of 1872; (in 
Aj mere), Reg. HI. of 1877; (in Central 
Provinces), Act XVIII of 1881; (in Agra 
except certain Areas), Act XIX of 

I 1873. 

1 

Act I Of 1847 

Sec Jurisdiction of Civil Courts—- Revenue 
Courts — Orders of Revenue Courts 
Act VII OF 1847 
See Distraint. 

Act IX OF 1847 Ss 3 to 6 

See Evidence — Civil cases-maps. 

ACT IX OF 1847 

See Jurisdiction of Civil Courts— Revenue. 

1 — Beng. Reg. Xl of 1825.— Chur in naviga- 
ble river. Right of G-overnmont to.— Act IX of 
1847 does not alter the state of Urn law under Re- 
gulation XI of 1825, but merely lays down a pro- 
cedure. There is nothing in Act IX of 1 847 to pre- 
vent the Government from taking possession of a 
chnr, after P has silted up, if the chur be one that 
the Government would be entitled to under Regu- 
lation XI of 1825. Budrunnissa Cliowdhrain 
V. Prosunno Kumat* Bos« 6 B L. R , 

F.B,255, 14 W. R,F. B, S5 

I 2 — Pdght of suit — ESect ot an older for 
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additional assessment,— Certain land, which 
formed part of the plaintifi’s zemindari, became, 
on its re-fromation after submergence by a chan- 
ge in the course of the River Ganges, attached to 
zemindari of J,, and it being found so attached, an 
additional jumma was, after proceedings taken 
by the revenue authorities under Act I-V of 1847, 
assessed against J. in respect of it. In a suit in 
the Civil Court brought by the plaintiff against 
the Government, J., and L., an ijaradar under J., 
to recover possession of the land, — Spld, that the 
suit was not barred by the proceedings under Act 
IX of 1847. Section 6 of that Act makes the 
orders passed under its provisions final only aga- 
inst the zemindar, not against third persons. Nor 
would section 9 bar the suitjthe words of that sec- 
tion do not neces«arily extend to forbidding a suit 
brought to recover property which the Govern- 
ment or its officers may be instrumental in keep- 
ing away from the rightful owner. on the 

facts, that the Government had not, by the procee 
dings under Act IX of 1547, or otherwise, inter- 
fered with the plaintiff’s rights so as to entitle 
him to relief against it in the present suit. 
Collector Of Moorshedabad v. Roy 
Bhunput Singh Bahadoor 15 B. L. R., 49; 

23 W.R., 38 

3— Settlement by Revenue authorities. 

Although a set<-lement made by the Revenue 
authorities under Act iX of 1847 is final, the 
fact of such settlement will not preclude a pro- 
prietor from seckinsr in a Civil Court to estab- 
lish his right to the lands so settled. 

Narain Chunder v. Tayler 

4 Cal 103. 3 CL R 151. 

Notes :—Appr 22 Cal 244, 

4 — Rights of third parties. — Act IX of 1847 
does not affect any question between the per- 
son in possession and any person other than 
the Government. Kaliprasad Mazumdar v. 

Collector of Mymensingh 

6 B L R. 261 note: 13 W R 366. 

5— Right of assessment by Government of 
aeoreted lands— Beng Reg XI of 1825. Act IX 
of 1847 refers to resurverys of zamindari lands 
which the Gov^^rnment as such may cause to 
be m|de at certain intervals and to assess- 
ment consequent on the changes ascertained by 

but does not interfere with 


Act IX of 1847 -Gontd, 

the rights of the Government in its capacity of 
zamindar to take possession of, and assess all acc- 
retions to, its own states under regulation XI of 
1825. ObhoyChurn Chowdhry v. Collector 
of Dacca 4 W R 59 

6— Land added to revenue-paying estate. — 
The words “land has been added to any estate 
paying revenue directly to Gnvernment'’ in Act 
IX of 1847 S. 6, mean added to the estate as it 
is depicted on the survey map. Ram Jcwaii 
Singh V. Collector of Shahabad 

19 W R 127. 

Dewan Ram Jewan Singh v. Collector 
of Shahbad. 14 B L R 221 Note 18 W R 64 

Notes—Over; 14 Cal 67 F B Fol: II Cal 784 
Ref 2 Bom 19; 30 Cal 291 P 0. 

7— Ss. 6, 9 — Assessment-Accreted land-When 
the order of Board of Revenue final under &. 6 of 
Act XX of 1847. 

The effect of the words “whose order thereup- 
on shall be final” in s. 6 of Act 1 V' of 1847 is, that 
where an assessment approved of by the Board of 
Revenue has been made under s. 6, such assess- 
ment IS final and cannot be challenged in a civil 
suit, but the fact of an assessment having been 
made is no bar to a suit raising the question whe- 
ther the Board of Revenue had jurisdiction un- 
der s. 6 of the Act to assess. Act IX of 1847 is ap- 
plicable to land reformed on the site of a perma- 
nently settled estate. Sarat Sundari Debi v 
The Secretary of State for India in Council 

11 Cal 784. 

Notes—Over 1 1 Cal 67 F B, Ref 30 Cal 
291 P. C. 

8— Assessing reformed land after dil avion— 
Act IX of 1847, Ss. 1, 6 7 and 9, effect of— Ex- 
tent of the jurisdiction of Board of Revenue- 
Powers of Civil Court— the evidentiary value of 
burvey maps. 

Where on the comparision of a survey and a 
former thak map, the Board of Revenue assessed 
certain land as alluvial increment, which the 
Oivil Court, in siift against the Board, found to be a 
reformation on the original site of a permanently- 
settled estate, in lespect whereof theplaintiff had 
all along paid revenue without abatement 
Held, that the land was not liable to fresh assess- 
ment under the provisions of S,6 of Act IX of 1884 
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Act IX of m47-Oantd. 

nor was the comparision of the two maps by the 
Kevenue Officer conclnsive on the question 
of addition to the estate, 11 Calc.. 784, 
partially overruled.— also ( Mitter J., dis- 
senting ) that the order of the Board of Revenue; 
fixing the land with liability to assessment was 
not final, and could be set aside by the Court as 
ultra vires. 18 WR 64, 19 W. R , 127, overruled. 
lield^ by the majority of the Full Bench, that the 
language of Section 9 did not prohibit such a suit: 
and unless the meaning were clear, its operation 
should be limited to suits for damages on account 
of anything done in good faith ; for instance, in a 
case of ouster under Section 7. 15 

B. L, R, 49, approved. Held^ ( Mitter J. diss- 
enting ), Sec 1 repealed everything m the Regu- 
lations which enacted by w hat officers and how 
the question of liability to Tbsessment should be 
tried, ;^and therefore took away from Collectors 
and Boards of Revenue the power of any bind- 
ing decision on the point. Edd, also ( Mitter J., 
dissenting ) that the effect of the words “ shall 
be final in Section 6 was to make the assessment 
final in every case in which there was jurisdiction 
to assess, but to leave it open to the Civil Courts 
to inquire in each case whether there was such 
jurisdiction, or whether the lands assessed were 
liable to assessment. Per Mitter J. — S. 1 has not 
abolished the Medical functions of the Revenue 
authorities under Regulation li of 1819 ; all that 
has been abolished by that section are the tribu- 
nals constituted by Regulation III of 1838. Per 
Mitter J. — The proceedings of the Kevenue 
authorities Under Sec 6 embraee an inquiry upon 
two questions viz. the question of liabiifey to 
assessment, and its rate, and under the express 
wording of the section the finality attaches to 
the whole order of S udder Board of Revenue. 

Fahamidannissa Begum v Secretary of State 
for India in Council) 14* Cal 67. 

Notes Ref 30 Cal 291 P. C. ; 2 0. L J 351 

9 — add by the Privy Ounncii on Appeal. 

A review of legislation anterior to Act IX of 
1847 shows that whilst it was intended to bring 
under assessment lands not included in the per- 
manent settlement, whether waste or gained by 
alluvion or dereliction from sea or rivers, yet all 
such lands as were included in estates which 
were permanently settled, were to be strictly 
excluded from further assessment. Lands in* 


Act IX of l8il-Concld. 

eluded in the permanent settlement having after- 
wards been covered by water, and having then 
been formed again on the same site, were held 
not to be lands “ gained ” from the river by allu- 
vion or dereliction within the meaning of Regu- 
lation II of 1819, that expression being confined 
to meaning lands gained since the period of 
settlement. The effect of Act IX of 1817 was 
merely to change the mode of assessment in the 
case of land already liable to be assessed under 
legislation in force when that Act became law. 
It vvas not the object of that Act to bring under 
liability land ire-formed on the site of the land 
previously lost, within the area of a permanently 
settled estate, the revenue upon which had been 
paid without abatement since the permanent 
settlement. Where an order of the Board of 
Revenue, made under Act IX of 1817, subjected 
land included in bh^ permanent settlement to 
assessment : — Held, that the District Civil Court 
had jurisdiction ( which therefore might be in- 
volved as a matter of right ) to entertain a suit 
brought by the landowner contesting that order, 
and to declare it unauthorised by law. 
Secretary of State for India v Fahamida- 
nniasa Begum. 17 Calc, 590= 

L R 17 1 A 40. 

Notes:— Ref : 30 Cal 291 P C. 

Act XX of 1847 (copy right) 

Notes: — Rep: in Pt. Act XVII of 1662 .• Act 
XIV of 1870 ; Act IX of 1871 ; Act XVI of 1874; 
Act XII of 1876 ; Act I of 1879 ; Declared in 
Force — 'J hroughout B. I., Except as regards ihe 
Scheduled Districts, Act XV of 1874, S. 3 : In 
Upper Burma ( Except the Shan States ). Act 
XIII of 1898, S. 4. 

Act XX Of 1877 

See (1) Copyright. 

(2) Limitation Act (lb08) S. 40, 

(3) Small Cause Court, Mofussil- Jurisdict- 
ion — Copyright. 

Act XIII of 1848. 

XIII- 

See (1) Survey Award. 

(2) Limitation Act (1908) Arts 12, 41. 

1 —Award-Decision on non-appearance of par- 
ties — 

Act XIII of 1848 “ for the greater security of 
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Act XIII Of mB-Gontd. 

possessory titles in the Presidency of Bengal, de- 
rived from awards made by the revenue authori- 
ties under Regulation VII 1822, Regulation IX 
of 1825 and Regulation XI of 1833 ot the Bengal 
Code, ” by s 3, enacted that no suit should be en- 
tertained for contesting the justice of any award 
of the revenue authorities under any of these Re- 
gulations made after the passing of the Act after 
the expiration of three years from the date of 
the final award. A suit for the amendment of a 
map was referred by the Deputy Collector to an 
Ameen for the purpose of a local investigation, 
and the Ameen returned that, neither of the par- 
ties appearing before him, he was unable to make 
the investigation, tvhereupon the Deputy Collec- 
tor struck the case out. Tfeld that this was not 
an award within the meaning of the Act. 

Golam Koodsee Chovedhry v Rasim Chundcj? 
Ghose Marsh., 323. 

2— In order to apply the piovisions of Act XllI 
of 1818 in regard to limitation, it was necessary 
to show that theie was an award, i e , an adjudi- 
cation aft<>r a cont^^ntion between the parties be- 
fore the survey authorities. Hurrce Mohun 
Thakoor Y Andrews W R1864*, 30. 

3 — Suit to assess land— Boundaiy suit. 

Act XIll of 1818 did not applyjto bar a suit to 
assess land rent-paying. A decision in a bound- 
ary suit decides only the question of right to pos- 


ActXllIofl848 -Gonid, 

contending parties, and not to suits for the pur- 
pose of amending a settlement and establishing 
the rights of persons who were not parties con- 
testing between themselves before the Collector. 

Komul Kissen Surkhul v Bisson Nath 
Chuckehurtty B L|K Sup VolApS 

W R F B 128. 

Pureeag Singh y Shito Ram Chunder Mundul 

3 WR165. 

6“Thakbast award — Beng Reg IX of 1825 — Act 
X III of lb48— Evidence of possession. 

A thakbflst award of boundary mada in the 
i-ower Provinces may be an award, under Regul- 
ation IX of 1825, within the meaning of Act XIII 
of 1848. It would in any case be material evid- 
ence of posesssion. Prahlad Sen v Rajendra 
Kishor Singh 2 B L R P C 111 ; 

12 W R P C 6. 

7 — Award — Decision under Batvvara Law. 

The decision of a Collector under the Batwara 
Law was not an award within the meaning of Act 
XIII of 1848. Act XllI of 1818 only applies to 
awards made by the revenue authorities under 
Regulations Vll of 1822. IX of 1^25 and IX of 
1833. Pultoo Roy v Greedharee Singh 
WRFB12;lInd JurOS6, 

S. C. Greedharee JSingh y Pultoo Roy 

Marsh 37 


! 


session of the land, irrespective of the light to as- 
sess. Mahomed AH Khan Chowdhry y J adub 
' Chunder Chuckerbutty W R 1864?. 60. 


4- Awards made by Collectors -Beng, Regs Vll 
of 1822 IX of 1825, and IX of 188,3, 


Act XITI of 1848 was limited to awards made 
by collectors under Bengal Regulations Vll of 
1822, IX of i<S2'> and IX of 1833. which gave to 
the revenue authorities indicial power to deter- 
mine questions of possession and other matters 
with a right of appeal to the regular Courts 
against their awards. An order of the Collector 
for the mutation of names in the register is not 
an award of the nature contemplated by the Re- 
gulation XITI of 1848, and an appeal from it was 
not subject to the limitation of three years pre- 
scribed there by. Jcwala Buksh v Dharum 
Bingh ID Moore’s I A 51 

^^^^tiemenfc award— Suit to set aside. 

1848 applied only to suits for con- 
Of an a^ard as between the 


8 — Order of Collector under Reg Vllof 1«§22. 

The order of a Deputy Collector under Kegula- 
tion Vll of 1822 declaring the lands in dispute to 
be paykan jaghir lands, was an award within the 
meaning of Act XIII of 1848, and any suit to set 
it aside had to be brought within three years of 
the order. Modhoosoodun Singh y Pur- 
tec Bullub Paul W R 1864 140. 


9— Order of Collector rejecting claim to allu- 
vial land. 



The order of a Collector rejecting a claim to 
alluvial lands on the ground that a settlement of 
them had already been concluded, was not an 
award within the meaning of s 3, Act Xill of 
1818. Shurat Soendery Dabee v The Goyern- 

7WR42. 

Notes.* — Ref 2 Bora 19. 


10— Rejection of claim by survey officer. 

The rejection by a survey officer of a claim be- 
cause it bad not been brought forward sooner, was 


1 
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Act XIII of i848-Oonid. 

not an award within the scope of the special li- 
mitation of Act XIII of 1848. 

Shama Soondery Dohee y Prosanno Coomar 
Tagore 1WR114. 

Notes*— Dist 12 W R 242. 

11 — Award adopting order under Act IV of 1840, 
An award of survey authorities adopting an 
order under was not illegal, and was consequently 
governed by limitatton under Act XJil of 1848. 
Rarngutty Nag Chowdhry v Burodachtirn 
Bose 1 W R 120. 

12~0rder of Superintendent of Survey striking 
oil appeal. 

An order of a Superintendet of Survey striking 
off an appeal was not an award within the mean- 
ing of Act XI 11 of 1848. Sham Kant Banerjee 

V Gopal Lall Tagore 1 W R 328. 

Ntocs;— ( S V M ) Fol: 21 Cal 519 Dist: lOW 
R 167. 

13— Order of commissioner. 

Nor was the order of a Commissioner striking 
an appeal off the file. Janokcc Chowdhranee 

V Dwarkanath Chowdhry 1 Hay, 655 
Ram Gopal Roy v Oma Soondry Dasee 

2 Hay 41. 

14-Deduction for disability,— No deduction on 
accunot of minority or other legal disability could 
be made from the period of limitation prcs'^ribed 
by ActXlIi ofl84i^. Modhoosoodun hingh v 
PurteeBuUub Paul W R 1864 140. 

flui*o Chunder Chowdhry v Kished Coomar 
Chowdhry 6 W R 27. 

The limitation for awards made under Bengal 
Regulations FII of 1822, iX of 1825 and IX of 
1833 was afterwards provided for by limitation 
Act XI V of 1859 s 1 cl 6 and Limitation Act IX 
of 1871 scb 1 1 art 44 and is now contained in art 
45 of Sob 11 of the LimitaHon Act. 1877. 

Act XV of 1848 (Supreme Coward’s offi- 
cieks Trading.) 

Notes:— Rep in pt Act XI 11 of 1876. 

Effect of, on Official Assignee’s claim for com- 
mission qua auctioneer— See ST 11 And 12 Vic C 
21 SB 19, 21, 31, 35 Cal 990=4 Ind Cas (597. 

Act XVliI OF 1848 

See fl) Appeal to Privy Council— Cases in 


which Appeal Lies or not— Appealable 
Orders- 

(2) Nawab of Surat. 

Act XXI OF 1848 

See (1) Contract — Contract for Government 
Securities or shares, 

(2) Contract— Wagering Contracts. 

(3) Interest— Omission to stipulate for, 
etc — Contracts. 

(4) Principal and Agents — Authority 

of Agents. 

(6) Promissory Note — Consideration, 

(6) Tazi Mandi Ohittis, 

(7) Trover. 

Act XXI of 1848 (Wagers). 

Notes:— Rep Act IX of of 1872. 

Act VI of 1849. 

See Oases under Pensions act VI of 1849. 

Act VI of 1849 ( Pensions ). 

Notes— Rep , Act XXII I of 1871. 

ACT XI OF 1849 
See Mandamus, 

Act IX of 1850 

See(l) Contract Act, s. 27. 

(2j Small Cause Court, Pi esidency Towns. 
Act X OF 1850 S. 32. 

Sec Parties — Parties to Suits —Legacy, Surt 
for. 

Act X OF 1850 S. 88. 

Sec Bailment. 

Act VIII OP 1850. 

Sec Judicial Officers, Liability of. 

Act XVIII OF 1850. 

See (1) Cantonments, 

(2) Judicial Officers, protection to. 

Act XVITI OF 1850 ( Judicial officer * 
Protection ). 

Notes — [ Declared in Force— I hroughout B, 
I; except as regards the Scheduled Districts act 
XV of 1874, S.3; in the Sontbal Parganas,Reg.lIL 
I of 1872. S. 3; as amended by reg. Ill of 1899, s. 3. 

[ in the Angul District, Reg. I of 1894. s. 3. in the 
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Chittagong hill tracts, reg, I of 1900 S. 4; in the 
Arakan hill diatrict, Beg. IX of 1874, S. 3; in 
Upper Burma (except, the Shan States), act XI 11 
of 1H98, s. 4; in certain. tracts In the Chin Hills, |,| 
Reg. V. of 1896,iS. 3. in British Baluchistan Reg. 

1 of 1890 S. 3. ] 

Act XXI of 1850 ( Caste Disabilities 
Removal ). 

Notes:-— [ Declared in Force — Throughout B. 
1. except asi regards the Scheduled districts.^ act 
XV of 1874, s. 3: in the Sonthal parganas, Reg; 
111 of 1872, S. .3 as amended by Reg. Ill of 
1899, S. 3; in the Arakan hill District (with mod- 
ifications Reg. IX of 1874, S. 3. 1 

Act XXI OF 1850. 

See (1) Custom (Paniab) Alienation by widw- 
Sales and Mortgages. 

(2) Mahomed an Law, Marriage, 

Act XXI OF 1850. 

See (1) Hindu Law — Cuardian-Right ©f 
Guardianship. 1 All. 549. 

(2) Hindu Law — Inheritance — Dives- 
ting of, Exclusion from, and Forf- 
eiture of, Inheritance. 

(3 ) Hindu Law-Maintenance— Right to 
Maintenance — Widow. 

(4; Cases under Hindu Law— Widow- 
Disqualification- -Uncliastity. 

Act XXVI of I8S0 (Impfovements in Towns) 

Not«s-[ Rep. in pt. Act XIV of !S7U; rep 
fin Agia). Act A 1 of 1868, S. o, ( in Punjab ), 
Act XV of 1873; ( in Bomboy ), Bom. Act VI of 
1873; (in Bengal, tiastern Bengal and Assam), 
Ben, Act V of 1876; ( in Sindh ), Bom. Act I of 
1879; ( Locally in Madras ), Mad. act X of 1863 ] 

Act xxvr OF 1850 

See Bombay district Municipal act, 18.50. 

ACT XXXIV. OP 1850 
See Beng. Reg. lu of 1188. 

ACT XLTI OF 1850 
See Railway Company, 

10 B. L. R. 241. 


fiGl”»Gontd, 

Act XII OF 1851. 

See Madras town land Revenue' Act. 

Act V of 1852 ( Marriage by registrars, ) 

Notes: — Rep. Act XV of 1872. ) 

Act V of 1852 

See Hindu Law, Marriage. 

ACT XI 0FJ852- 

See(l) Bombay Revenue Jurisdiction Act, 

I87o, S. 4. 

(2) Inam Commissioner. 

(3) Jurisdiction of Civil Court- Customary 

Payments. 

(4) Jurisdiction of Civil Court — Rent and 

Revenue suits— Bombay. 

OF 1852 Attachment under 

See Limitation Act, /908 art 144— adyerse 

possession. 

1— Shet-Sanadi-Rules framed under Bombay 
Act XI of 1852— The shet-sanadi dischaiged by 
Government without any fault on his part— The 
lands continued to him on payment of full survey 
assessment The new shet-sanadi remunerated 
from out of the assessment by Government — The 
«5het — Sanadi lands converted into ryotwarl 
holding-Resumption of lands by Government. 

In 186.*) shet Sanadi, on being discharged 
without fault from his office by Governm^^^nt, 
was under the rules" then in force, allowed to 
remain in posseasion of the shet — Sanadi lands, 
but full survey assessment was imposed thereon. 
The defendant No 2, who was appointed the 
new shet— Sanad., was remunerated from the 
extra assessment levied upon the shet Sanadi 
lands. In 1905 the Government resumed the 
lands and handed them over to defendant No 2:- 

Ileld, ( 1 ) that the order passed, and the 
action taken under the rule, by the Government 
had in the effect of converting the lands from a 
shet -Sanadi vatan into a ryotwari holding and 
of investing the holder of the land with the 
rights of an ordinary occupant, entitled to it 
so long as he paid the survey a-^sessment; 

( 2 ) that the dofendand no 2 bad held the 
office of shet — Sanadi independently of the lands 
in dispute; and all that was done in 1865 was 
that his remuneration for that service was incre- 
ased, and the enhanced amount was made 
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assessment payable to Government by the occ 
upant that was an arrangement between 
defendant no 2 and Government which coaid 
not prejudice the rights of the preceding shet — 
Sanadi in the absence of any law affecting that 
right; 

( 3 ) that the proceedings adopted by the 
Collector in 1905 were on the supposition that 
what was done in 1865 had the effect of continu- 
ing the land in dispute as one reserved for shet 
Sanadi service but that was not its effect, and 
the proceedings in question were ultra vires of 
the Collector. 

Yellappa Ramappa Ktiri v. Marlingappa 
Chavadappa. 12 Bom. L. R. 577. 

let XXV ofl852S.l. 

See Limitation Act, (7908) Art. 185. 

Act XX V' of 1852 S. 2. 

See Limitation Act, (1908) Art. 152— Step in 
aid of execution — Suits and other pro- 
ceedings by decree-holder. 

Act XV of 185R S. 6 

See Privy Council, Practice of — Restoration of 
Appeal. 

Act XVI of 1853. 

Notes.*— Rep. Act XII of 1873. 

Act XIX of 1853 (Reseusant Witness). 

Notes:— S, 40 Rep, Act X of 1855/ Ss. 1 to 18 
20 to 25, 21 to 39, 41 to 44, Rep. Act X of 1551 ; 
S. 19 Rep, Act T of 1872; S. 26, Rep, in Ft. Act 
XII of 1891; Rep. (Except in Assam), Act T of 
1903. 

Act XIX of 1853. 

Sec Summons, Service of. 

Act XIX of 1853 S. 28. 

See Witness— Civil Cases— Defaulting Wit- 
nesses. 

Act VI of 1854. 

Act VI of 1854- ( Supreme Courts, Ei^uity 
Procedure. ) 

Notes— ( Rep., Act VII of 1868. ) 

Act IX of 1854 ( Civil Appeals, } 
Notes— -(Rep., Act Xlfof 1873. ) 

C. C. 19 


k.(A-Contd^ 

Act IX of 1854. 

See Sale For Arrears of Revenue— Setting 
aside Sale — Irregularity. 

Act XVII of 1854. 

See Post Office Act, 1854. 

Act XVIII of 1854. 

See Cases under Railway Company. 

Act XVIII of 1854 f Rail ways) 

Notes— Rep., Act IV of 1879. 

Act II of 1855. 

Act II of 1855, (Evidence) 

Notes— Rep., Act I of 1872. 

See Evidence Act, 1855. 

Act VI of 1855 i( Execution, Supreme 
Courts- ) 

Notes — Rep; Act X of 1877. 

Act VI of 1854. 

See Mortgage Redemption Right of 

Redemption, 

Act VII of 1854. 

Sec (l)Execution of Decree— Effect of Change 
of Law pending Execution. 

(2) Subsistence Money. 

Act VIII of 1855 ( Administrator-General) 
Notes— Ref. Act XXIV of 1867. 

Act Vril of 1854. 

See Administrator General’s Act, 1855. 

Act XI of 1855 CMesne .Profits and 
improvements.) 

Notes— ( Rep. in Pt., ( Locally ), act IV of 
1882; declared in force throughout B. I, except 
as regards the scheduled districts, act XV of 
1874, s. 3. ) 

Act XI of 1854 s. 2. 

See Sale in Exeouti«^n of Decree— Setting 
aside sale — Rights of Purchasers— Compe- 
nsation. 

Act XII of 1855 ( Legal Representatives’ 
suits. ) 

Notes— Rep. in Pt , acPlX of 1871. declar.. 
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ed in forc#'^ — throughout British India expect as 
regards the scheduled districts. Act XY of 1874:, 

8. 3; N the Sonthal farganas Keg. Ill of 1872 
s, 3; as amended by Beg. Ill of 1899, s 3; in 
the Angul District, Keg. I of 1894, s. 3; in Upper 
Burma ( Except the Shan States), Aft XIII of 
1898, s. 4. ) 
let XII of 1857. 

Sec Cl)Abatement of Suit — Suits. 

(2) Bight of Suit— Injuries, Suits by and 
against representatives of deceased for. 

Act XU of 1855. 

See Civil Procedure Code, 0 22, r 4. 

Act Xtll of 1855 (Fatal Accidents). 

Notes— (Kep. in Pt. ActlX of 1871; declared 
in force — throughout B. I., except as regards the 
scheduled districts, act XV of 1574, s. 3, m the 
Sonthal Parganas, Reg. Ill of 1872, s. 3, as 
amended by Reer. ill of 1899, s. 3; in the Angul 
district, Reg. I of 1894, s. 3; in the Arakan hill 
district, Reg. IX of 1874, s. 3; in Upper Burma 
(except the Shan States), Act XI T1 of 1895, s 4 ) 

Act III of 1855. 

See (I) Cause of action. 

(2) Damages. 

(3; Tort. 

(4) Defamation. 

(5) Malicious prosecution. 

(6) C P C 0 22. 

(7) CPC(1882J 483. 

Act XIII of 1855. 

See (1) Damages — Measure and assessment of 
of Damages — Torts. 

(2) Negligence. 

Act XVIII of 1855 (Pardens and Reprieves ) 


Acl-Oontd, 

force throughout B. I., except as regards the 
scheduled districts, act XV of 1874, a, 3.) 

Act XXVITI of 1855 S. 2. 

See ( 1 ) Interest Miscellaneous cases compound 
Interest. 

(2) Cases under Hindu Law— Usury. 

(3) Interst— Omission to stipulate for or 
stipulated time has expired-Oontracts. 

Act XXVlllof 1855. 

Sec (i) Interest— Stipulations amounting. 

(2) Limitation act, (1908) Art 132 
(.3) Mahomedan Law— Usury 

ActXXXVr of 1855 
Sec Salt 

Act XXXVll of 1855 

Sec (1) High Court, jurisdiction of— Calcutta 
—Civil 

(2) Sonthal Pergunnahs Settlement Regu- 
lation. 

(2) Subordinate Judge, Jurisdiction of 

Act IX of 1856. 

See Bill of Lading, 

Act XIIofl856 S.3. 

See Ministerial Officers. 

Act XV of 1856 ( Hindu Widows’ 
Remarriage). 

See Hindu Widaw Remarriage Act. 

Notes: — Declared in force — Throughout B. 
I., Except as regards the Scheduled Districts, Act 
XV of 1574, S. 5; in the Sonthal Parganas, Reg. 
Ill of 1 979, S. 5, as amended by Reg. Ill of 1599, 
S. 3; in the Angul District, Reg. I of 1594, S. 3; 
in the Arakan Hill District, Reg. IX of 7574 S. J. 

Act XV of 1856. 

See Hindu Law-Marriage — Validity or other- 
wise of Marriage. 


Ik 


I 


f' 


i 


Notes— Rep. Act XVX of 1874. 

Act XXII of 1855 (Ports and Ports dues ). 
Notes— Rep. Act XVI 1874. 

Act XXII of 1855. 

See (1) Port of Calcutta. 

(2) Shipping Law— Collision. 

I of 1858 (Usury Laws Repeal. ) 

ll P/ til,, t, 1 , 

MY <4. 1870; Declared w 

' ■ A, : , 

■A Li I A 


Act XV of 1856 S. 2. 

See Hind Uj^Law— Inheritance— Divestiug of, 
Exclusion from, and Forfeiture of, Inheri- 
tance — Marriage. 

Sec Hindu Law — Reversioners — Arrange- 
ments between Widow and Reversioners. 

Act XV of 1856. 

See Custom Punjab— Remarriage or unchas- 
tity of WidoWa 


.1. 

t 
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Act XV of 1856. 

See Hindu Law— Widow— Disqualifications- 
Ee-marriage. 

Act XV of Ss. 1856 2. 5. 

See (1) Hindu Widow’s Eemarriage Act. 

(2) Hindu Law Disqualifications-Remarriage. 

Act XV of 1856 S 3. 

See Gruardian— Appointment. 

Act XV of 1856 S. 5. 

See Jurisdiction of Civil Court — Caste, 

Act II of 1857. 

See Bombay University Act, 

Act VI of 1857 (Acquisition of Land 
fop Public purposes.) 

Notes. — Eep. Act X of 1870. 

Act VI of 1856. 

See (1) Aibitration-Arbitration under Special 
Acts, etc, — Act VI of 7S57. 

(2) Land Acquisition Act, 1857. 

(3) Mandamus. 

Act VII of 1856. 

See Collector. 

Act XI of 1857 (State offences). 

Notes: — Eep. in pt , Act XVII of 1802; Act 
XII of 1676; Declared in force— Throughout B L, 
except as regards the Scheduled Districts, Act XV 
of 1674, S. 3; in the Arakan Hill District, Reg. 
IX of 1874, S. J; in Upper Burma (except the 
Si^an States), Act Xlll of 1696, S. 4; in Kachin 
Hill-tracts, as regards Hill-tribes E^g. I of 189.5, 
S. 3: in certain tracts in the Chin Hills, Reg. V 
of 1896, S. 3; in British Balu'^histan, Reg. 1 of 
1890, S. 3; in the Angul District, Reg. 1 of 1894, 
S. 6; in the Chittagong Hill-tracts, Reg. I of 1900 
S. 4. 

Act XI of 1857. 

See (1) Forfeiturf^ of Property. 

(2) Hindu Law — Inheritance — Impartible 
Property.l7th All, 456. L R 22 1 A 139. 

Act XIX of 1857 (Joint— Stock 
Companies). 

Notes: — Rep, (except as to Table B), Act X 
of 1866; Table B is in force so far as it applies to 
any company existing on 1st May 1882— See Act 
VI of 1882, S. ^ (c;. 


kO\rOonU. 

Act XIX of 1857 

See Companies’ Act, 1857. 

Act XXV of 1857. 

See (1) Case under Forfeiture of Property. 

(2) Limitation — Statutes of Limitation- 
Act XXV of 1857. 

Act XXV of 1857 ( Fopfeitupc ). 

Notes. — Rep. in Pt., Act V of 1869; Act IX of 
1871 ; and Am , Act XII of 1891; Supplemented, 
Act IX of 1869; Declared in force — Throughout 
B. 1. Except as regards the Scheduled Districts, 
Act XV of 1874, S. 6, m Upper Burma ( except 
the Shan States), Act XIII of 1896, S. 4, 

Act XL of 1858 S.18. 

See Contract Act S. 65. 

Act XL of 1858 S. 18. 

Sec Cases under Contract Act S. 23 
Act III of 1858. 

See Beng. tteg. Ill of 1818. 

Act III of 1858 (State Prisoners). 

Notes: — Eep. in Pt., Act XIV of 1870; Act 
XIT of 1891; Declared in force— Throughout B I., 
except as regards the Scheduled Districts, Act 
XV of 1874, S 3; in the Sonthal Parganas, Reg. 
HI of 187.9, S, 5, as amended by Reg. Ill of 1899, 
S. 3; in the Angul Distiict, Reg. I of 1894, S. 3; 
in the Chittagong Hill-tracts, Reg. T of 1900, S. 
4; in the Arakan Hill District (Ss. 2 and 5), Reg. 
IX of 1874, S. 3; in Uppf^r Burma, except the 
Shan States (S. 5), Act XIII of 1898, S. 4; in 
British Baluchistan (S, 5"), Keg. I of 1890, S, 3. 

Act X of 1858. 

Sec forfeiture of Property. 

Act X of 1858 ( Confiscation, etc. for 
Rebellion). 

Notes: — Rep. Act VIII of 1868. 

Act XI of 1858 { Corporal Punishment ). 
Notes: — Rep. Act Vlll of 1868, 

Act XXI of 1858 (Native Passenger ships ), 
Notes:— Rep. Act XTI of 1870. 

Act XXX of 1858. 

See Nawab of CarnaHc’s Act, 

Act XXXI of 1858. 

Sec vSettlemcnt — Effect of Settlement. 
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Act XXSIV of 1858. 

See Lunatic 

Act XXXIV of 1858 ( Lunacy Supreme 
Courts)— Lunacy Act (Act XXXIY of 18^8) — 
Lunatic Hemunpration to a Committee — Court’s 
jurisdiction to pass the order — Next-of-kin of 
lunatic not entitled to be heard on the application 
—Lunatic when same can impeach the order. 

The Court has a discretionary power to allow 
a Committee of a lunatic, appointed under Act 
XXXIV oi 1858, remuneration, but will only al- j 
low it under special circumstances. When some 
relation or friend of the lunatic can be found who 
is willing to act as Committee, the Court will 
not as a rule allow remuneration to such a person 
but when no such person can be found and an 
officiilof the Court has to be appointed the court 
will exercise its discretion and allow remune- 
ration. But in all cases the Court has the 
jurisdiction. 

On an application for remuneration by a Com- 
mittee of a lunatic, the next-of kin of the lunatic j 
have no right to be heard in their own interests, j 
as they have no vested interest in the estate. But 
a lunatic, if he becomes of sound mind, has the 
right to impeach any order which he considers 
has been made without proper regard to his in- 
terest; and he can impeach the order for remuner- 
ation even after the Committee has passed his 
acconnts. This right devolves on the lunatic’s 
death upon his heirs. Mulji Damodar v Bo- 
manji Mancherji. flO Bom L R 772.) 

Act XXXV of 1858 

See(l) Appeal— Acts— Act XXXV of 1858 

(2) Hindu Law-Inheritance-Divesting of, 
Exclusion from, and forfeiture of inhe- 
ritance — Insanity. 

(3) Cases under Lunatic. 

(4) Prinsipal and agent — Authority of 
Agents. 

Act XXXV of 1858. S. 11 

See Oudh Land Revenue Act Ss 175 and 176 
Act XXXV of 1858. S. 23. 

Sec Letters Patent, High Court N W P cl 22. 

Act XXXV of 1858. 

Sec (1 J Abatement of suit. 

12J Muhammadan Law, Joint family. 

AfCt XXXVl of 1358 (Lunatic Asylums) 
Bep in ?t!„ Act XVI of 1874; Eep in 


Act-Oonirf. 

Pt and Am., XX of of 1889: Am Act XVIIl of 
1886; S. 17 B, Am in Bengal, Beng Act? of 1909; 
Declared in force — Throughout B 1 except as re* 
gards the Scheduled Districts Act XV of 1874; s. 

3; in the Sonthal Parganas,Reg 111 of 1872, S.3 as 
amended by Reg. Ill of 1899, S. 3; in the Angul 
District Reg 1 of 1894, s. 3 in the Arakan 
Hill District Reg. IX of 1874, s. 3 in Upper Bur- 
ma (except the Shan States) Act Xlll of 1898, 
s. 4; in British Baluchistan, Reg. 1 of 1890 s, 3 

1— 1858 Act XXXV-Lunatics Estates Act 
Ss 7 and 10-Lunatic ad judged-Lunatics Act XXXV 
of 1858, ss. 9, 10, 11— Disqualified proprietor— 
Revenue-paying land Civil Court Jurisdiction, 

The Civil Court has authority under s.l 0 of the 
Court of Wards Act ("IX B C of 1879) to place a 
person who has been adjudged a lunatic under the 
provisions of Act XXXV of 1 858 under the pro- 
visions of Act XXXV of 1848, under the guar- 
dianship of the Court of Wards both as regards 
his person and property even if it does not consist 
of revenue paying estate. The word ‘land’ in 
s. 10 of the Court of Wards Act (IX of 1879) does 
not necessarily mean revenue-paying land. 

Thakurani Maktind Koem v The Deputy 
1 Commissioner of Chota Nagpur. 7 C W N 20 

=29 Cal 638 

2 — Ss. 7, 1 9 — Management of lunatic’s estate 
— Custody of lunatic’s person. 

Under s. 9 a District Judge is bound to ap- 
point a manager for the estate of the adjudged 
lunatic. A lunatic should not be forced to go to a 
lunatic Asylum if he is taken a proper care Of 
by his relatives, there being no provision in i he 
Lunacy Act authorizing a District Judge to send 
an adjudged lunatic to the Asylum. Loga Koer 

30 Cal 973 

3._CFC 0. 32r.l5 (1882 -s. 4 oS) -Lunatics, 
suits of— Suit against a lunatic so adjudged— Ap- 
pointment of guardian adlitem for him. As the 
right of suit against a lunatic is not taken away 
by any provision of law, the Court should ap- 
opint a fit and proper person to be guardian ad 
on its being proved that the defendant was 
a lunatic. K adala Reddi v Narisi. 

24 Mad 504. 

Notes,— Fol; 33 Cal 1094«:10 CWN719=i 
4 0 L J 306. 
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Act XXXVI of 1858 S.4- 

See Judicial Officers Libility of. 

Act XL of 1858 ( Minors ) 

Notes — Bep Act VI 11 of 1890. 

Act XL of 1858. 

See (1) Oases under Appeal — Acts — Act XL of 
1858. 

(2) Appeal to Privy Oouncil“-Oases in which 
Appeal lies or not — Appealable orders. 

(.3) Certificate of Administration — Issue of, 
and right to, Certificate. 

(4) Court of Wards. 

(5) Cases under Guardian: 

(6) Judicial Commissioner, Assam; 

(7) Cases under Majority, Age of. 

(8) Minor — Liability of i Minor on, and right 
to enforce contracts. 

(9) Limitation Act— (XV of 1877 S. 19) 

(10) Minor— Cases under Bombay Minors Act 
(XX of 1564). 

(11) Minor — Custody of Minors. 

(12) Cases under Minor — Bepresentation of 
Minor in suits, 

(13) Small Cause Court, Mofussil — Jurisdiction 
—Act XL of 1858. 

— CeiPtificate under 

See Evidence Act, 1872 S. 35 

1- S. 2— Applicationiof Act-Hindu Law-Power 
to deal with minor’s property without certificate 
of administration. 

S. 2 of Act XL of 1858 does not preclude the 
natural and legal guardian of a Hindu Minor 
from dealing with the minor’s property by mort- 
gage or otherwise within the limits allowed by 
the Hindu law, without having acquired a certi- 
ficate of administration from the Civil Court. 
Heit Singh vThakoop Singh. 4 N W 57. 

2— Minor — Natural guardian, Sale — by Act 
XL of 1858, Section 18, et. seq. 

Where a plaintiff claimed certain immove- 
able property as purchaser, under a Kobala, exe- 
cuted by a Hindu widow as guardian of her 
minor son, hona Jide^ for the benefit of such son, 
the widow not deriving powers from any appoint- 
ment or certificate under Act XL of 1858, it was 
held that the plaintiff’s title was good. 

All the sections of Act XL of 18.>8 from the 
I8th onwards, respecting powers, duties, and 
responsibilities relate not to guardians generally 


Act XL of 1858 Contd, 

but to persona appointed or to whom ccrtifif'atea 
have been granted under the provisions of the 
Act. There being no indication in any part of 
the Act, of any intention to alter or affect the 
provisions of Hindu or Mahomedan Law as to 
guardians who do not avail themselves of the 
Act, guardians acting without ceitificates will 
be regulated by the ordinary Hindu or other law 
applicable to the case. 2 C L B 249 over-ruled. 

Ramchundef Chuckerbufty v. Brojonath 
Mozumdat*, 4? Cal 929= 4# C L R 247. 

Notes:— Pol: 25 Cal 685 F B; 26 Cal 820 Bef: 
IP Bom 686; 15 Bom 269; 19 Bom J09, F 
B. Dist: P9 Cal 473. 

3 — Mahomedan Law. — 

Act XL of 1858 comprises the cases of all 
minors not under the Court of Wards and not 
being European British subjects, and acts irres- 
pective of the Mahomedan law, which can be no 
guide to the Civil Court in determining whether 
an applicant should or should not have letters of 
administration. Akima Bibee v. Azeem 

Sarung, 9 W R 334. 

4 — Mahomedan Law,— 

Act XL of 1858 authorizes a Court to select 
a guardian irrespective of the law of the parties 
(c. y., Mahomedan Law), but does not prevent 
the selection of a guardian indicated by such law 
if he be a fit person, Mohunnuddy Begum v. 

Oomdutoonissa, 13 W R 454. 

5— Provision made by will for guardianship. — 

Where a testator makes due provision for the 

guardianship of bis minor son, Act XL of 1858 
does not contemplate the interference of the Court 
in its summary jurisdiction. 

Anund Coomar Gangooly v. Rakhal 

Chunder Roy, 8 W R 278. 

6— S. 3-Application for certificate— Form of 
* application. — 

An application fora certificate under Act XL 
of 1858 need not refer to the estate of the decea- 
sed, but ought merely to set forth that there is 
property to which the minor is entitled, and of 
which the applicant claims the right to have 
charge. Koosoom Kaminec Debee v, 

Chundef Kant Ittookerjee, 23 W R 346. 

7 — Party having no right to possession. — 

A certificate under S. 3 of Act XL of 1858 is 
purely an authority for the administration of 
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property, and ought not to be issued where there is 
neither present right nor prospective possession. 

No bin Chunder Shaha v. Rajnarain 
Shaha, 9WR582. 

Notes:— Fol; 3 B L R Appx 119. 

8— Minor — ^Act XL of 1858— Appeal from order 
under Section 18 of Act XL of 1858 — Certificate 
withheld under certain circumstances. 

An application for a certificate under Act XL 
of 1858 ought not to be granted when there is a 
minor who has almost attained his majority, un- 
less under special circumstances, as where it is 
shown that there IS some absolute necessity for 
the certificate being granted, 

Under Section 18 of Act XL of 1858, an ap- 
peal is allowed to any person injured by an order 

under the Act. Muliamdee v. Nazirun, 

6 Calc 19 = 6 CLR 210. 

Notes.— List 9 C W N 584. 

9 — Minority — Plea of Minority-Act XLV of 
1856— Certificate of guardianship — Act IX of 
1875, Section 3. 

In September 1877 the father of the defend- 
ant. who was a minor, applied for a certificate 
of administiation to his property under Section 
3 of the Minors Act, XL of 18.58. On the 10th 
December 1670 the follnwing order was made by 
the Court; “Certificate of administration under 
Act XL of 1858 is hereby granted”, but until the 
10th December 1881 when a certificate of that 
date was issued, no certificate was applied for. 
Between the date of the order and the issue of 
the certificate the defendant had attained the 
age of 18 years and had executed the promiasory 
note on which he was now sued, 

UeU, that the delay in obtaining the Certifi- 
cate having been caused by the parties and not 
by the Court, the certificate must be taken to 
have been intended to operate from the day of 
its date, by which time the defendant had ob- 
tained his majority, and that accordingly the 
plea of minority was bad. Stephen v. Stephen, 

8 Calc 714=10 C L R BS3. 

Afiirmed on appeal. 9 Cal 901= 

I 13 C L R 430. 

■, U Cal 6B, b'ol- 12 Cal 642; 13 


Act XL of mS-Oonld. 

10— Minority— Act XL of 1868— Certificate of 
Guardianship — Act IX of 1875, Section 3. 

An order having been made appointing a 
guardian of a minor under Section 3 of Act XL of 
1<^58, no certificate of guardianship was taken 
out, but the guardian appointed acted as guardian, 

Beld, that under section 3 of Act IX of 1875 
the minor did not attain his majority until the 
age of 21 years. Per Curiam:— It is the making 
of the order under Act XL of 1858, and not the 
subsequent taking out of the certificate, by which 
a guardian is appointed of the person and pro- 
perty of a minor within the meaning of 
Section 3 of Act IX of 1875. 10 C L B 533. 

Chuna MuUJohary v. Brojonath Roy 
Chowdhry, 8 Cal 967=11 C L R SIS. 

11 — The time from which the authority of th e 
guardian begins— Court Fees Act S. 6 ( VII of 
1870)— Sec. 6 of the Court T'ees Act, which says 
that a certificate under Act XL of 2858 ( among 
other documents) “Shall not be filed, exhibited, 
or recorded in any Court of Justice or received or 
furnished by any public officer”, unless a ceitain 
fee be paid, means that such certificate cannot 
exist until the person who has been permitted by 
the Court to obtain it deposits the requisite 
amount of stamp duty. Apart from this Section, 
however, the preparation of such a certificate 
after the order granting it is not a purely mini- 
sterial act, it must tb^n be applied for by the 
grantee and it is from the date of its being actu- 
ally taken out, and not from the date of the order 
of granting it, that a guardian of the person and 
property of a minor is to be considered as ap- 
pointed under Act XL of 1868. Where, there- 
fore, 1 applied for such a certificate, and an 
order was made that the “application be allowed 
and in a suit on certain bonds, in which suit the 
minor in respect of whose person and property 
the petition for a certificate was made, was a de- 
fendant, was represented by J,who had not taken 
out an actual certificate.— in a suit by the 
minor to set aside the decree as not binding on 
him, that without the certificate J had no autho- 
rity to represent the minor, and the latter, not 
having been properly represented in the suit 
was entitled to have the decree set aside. 8 Calc. 
7U and on appeal, 9 Calc., 901,- followed. 8 Calc.* 
967, discented from. 12 Cal 648. 
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Ibe above decision was reversed and it was 
held by the Privy Council, that, when a Court to 
which an application is made under Section 3 of 
Act XL of 1868 for a certificate has adjudged the 
applicant entitled to have one, he then sub- 
stantially obtains it. although it may not be 
drawn up or issued at the time. Obtaining such 
an order, he has substantially complied with the 
terms of the Act, in the same way as when a 
plaintiff having judgment that he shall have a 
decree in his suit, it may be said that he has 
obtained his decree. Therefore, when a minor 
had been represented in a suit by a person who 
had obtained an order for a certificate under S 3, 
but had not had it issued to him, the absence of 
a certificate was held to be not an ir-regularity 
as entitled the minor, on coming of age, to 
have ithe proceedings set aside on the ground 
that he had not been properly represented. 

Mugniram Marwari v GursKai Nand. 
Liakut Hossein r Gu^aKahai Nand. 

17 Calc 347=16 I A 195. 

Notes : — Appl: 23 All 469. Diet ; 21 Bom 
400. Fol. 8 Bom L R 897. Ref : Rat Un Or 
803 ; 16 Bom 606; 19 Bom 671; 26 Bom 
109; 4 0 L J 112; 3 Bom L R 566: 31 
Bom 80 ; 13 C W N 643 ; 36 Cal 768, 

12 — Guardian-Minority-Administration Certi- 
ficate, — 

Whenever an application is made to appoint 
a guardian under Act XL of 1868, and an order 
is passed appointing a person a minor’s guardian, 
the minor becomes a ward of Court and the 
period of his minority extends to 21 years though 
no certificate has been taken out by the person 
so appointed a guardian. 8 Cal 714 and on appeal. 
9 Cal 901 disented from ; 8 Cal 967 followed. 
Grish Chunder Chowdhry r Abdul Selam. 

14 Cal 55. 

Notes: — Ref : 13 Bom 286. 

13 — Appointment of guardian without proof 
of oertiffcate being taken out-Presumption as to 
regularity of proceedings — Evidence Act(Iof 
1872 ;sll4, illus (3)— 

In a suit by a puisne mortgagee against the 
prior as well as the subsequent mortgagees and 
the mortgagor’s representative it was found that 
the prior mortgages were executed when the 
mortgagor was over 18, but under 21. A guar- 
dian of bis person had been appointed under Act 
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XL of 1858, but there was no evidence as to whe- 
ther a certificate of administration had also been 
granted under that Act. The prior mortgagees 
thereupon contended that under Act XL of 1868 
a guardian of the person could not be appointed 
unless a certificate of administration was also 
granted, and there being no evidence of the latter 
being granted, this appointment of a guardian of 
the person alone was ultra vtre^. Held that, as- 
suming { but without deciding the point ) that, 
under Act XL of 1858 a guardian of the person 
could not be appointed unless a certificate of ad- 
minstration was also granted, an independent ap- 
pointment of a guardian of the person may be 
made, and there being no evidence to show that 
such a certificate of administration was not grant- 
ed, the Court must presume the regularity of the 
order under illus. (e) tos 114, evidence Act. 

Raj Coomarce Dassec v Prco Madhub 
Nundy 1 C W N 453. 

Note*;— Kef: 1 CL J 337: 4 ALJ 273 PB; 
W N (1907) 97, 29 All 385 F B; 32 Cal 
891. 

14-Effect of guardianship certificate ordered but 
not issued-Limitation-A guardianship certificate 
under S 3 of Act XL of 1858 takes effect from 
the date of issue and not from date of the 
order which directs that it should issue. 12 Cal 
542 followed Nowbat Roy v Lala KedarNath 

18 Calc 219, 

Notes.*-“Ref: Id Bom 286, 

16— Right to sue without certificate— Acts of 
guardians without certificates. 

Act XL of 1858 declares that a person shall 
not be competent to institute a suit in Court in 
respect of property of which he claims the charge 
until he shall have obtained a certificate; but not 
that every act of a guardian who has not such a 
certificate shall be null for the want of one, 

Sliooghury Koer v Boshisht Naram Singh 

8WR331. 

Notes:— Ref : 8 B H G R 31. 

16— Right to sue without certifiate. -Manager 
without certificate.— 

A manager has no authority to deal with the 
claims or debts and liabilities attaching to the est- 
ate of a minor without having taken out a certifi- 
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cate under Act XL of 186^?, Tusnecf Hossciii 'z? 
Sookhoo 14 W R 453. 

Solbha Kooeeree v Hurdey Narain Mohajun 

25 W R 97, 

16 A — Guardian without certificate — Validity 
of acts. 

Without a certificate under Act XL of 1868, a 
Ooiirt may refuse to hear even a natural guardian 
as of right. When the Court, in the exercise of 
the discretion vested in it, does heai’ him, the ab- 
sence of the certificate will not vitiate the proce- 
edings. The private acts of a natural guardian 
without a certificate under Act XL of 1858 are not 
vitiated by law. Lalla Bhoodmul v Lalla 
Govrree Sunkur 4 W R 71. 

Notes :--Ref: 6 W B 30. 

17— Permission to sua by guardian. 

A party who sues as guardian of a minor may, 
for good and suffcient reasons, be allowed to sue 
without a certificate obtained under Act XL of 
1858. Held that this permission may be given by 
the Court in which a suit by the guardian may be 
brought. Taramonce Chowdhrani v Rajbi- 
bc€ Chowdhrani 2 Hay 575. 

18- Proof of permission to sue-The proper man- 

ner of giving permission to sue on behalf of a 
minor is by an order recorded in the order sheet, 
still there is nothing in the natureiof the sanction 
provided by s 3 of Act XL of 1858 which bars the 
ordinary rule of evidence that sanction may be 
proved by express words or by implication. 
Bhaba Pershad Khan v The Secretary of 
State for India 14 Calc 159, 

Nctes.— Fol; 9 All 508. 

19 - (Act XL of 1858) Jtleldt\i2,% the absence of 
a certificate of guardianship was not a fatal mat- 
ter and that the very fact of the Court allowing 
a suit to proceed must be taken to imply that the 
necessary permission was given; moreover even 
if no such permission was given the irregularity 
was such as was covered by s 578 of the Code 
of Civil Procedure, that is to say, it did not affect 
the merits of the case or the jurisdiction of the 
Court, Parmeshar Das 

9 All 508; 7, W N189. 

Notes:— Ref; 20 All 370. 

20- FathPr.— A father cannot sue on behalf of 
hi^hlinor son without having obtained the cor- 

l^rescribed by Act XL of 1868* and any 


k 
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decision passed in the case would be irregular, as 
being passed in the absence of the party prinid 
facie principally interested. Shiam Sootidcr v. 
Narain Daa 2 Agra, 34S. 

Madho Rao Apa v, Thakoor Pershad 
3 Agra 127. 

21— Grandmo^her.-A grandmother is not com 

petent to represent her minor grandson without 
having obtained the certificate prescribed by 
S. 3 Act, XL of 1868. Ruttiec V. Roghobere 
Dyal 2 Agra, 278 

22- Mother.— A mother may be allowed, under 
S.3, Act XL of 1868, to sue as guardian of her 
minor son without having taken out a certificate. 

Munra Jhunna Koonwar v. Laljee Roy 

1 W R 121. 

Oodoy Chand Jha v. Dhunmonee Debia 

3 WR183. 

Ramdhun Doss v. Ram Rutton Dutt 

10 W R 425. 

23-Ground for dismissal of suit.-Whena Court of 
first instance allows a mother to institute a suit 
on behalf of her minor son, the Judge on appeal 
has no reason to dismiss the suit on the techni- 
cal grounds that no certificate had been granted 
to her under s. 3 Act XL of 1858. Goonomo- 
nec Debia y. Ram Komul Sandle. 

17 W R 144. 

See Ankhil Chun dee v. Tripoora Soon- 
durce. 22 W R 525. 

24— S. 8, Act XL of 1858, gives discretion to 
the Court to admit a party to sue without a certifi- 
cate. Anund Chunder Ghose v. Komul 
Narain Ghose 2 W R 219 

Luchmee Koonwar v. Bhugwan Doss 

6 W R Mis, 116. 

Sheoburrut Singh y. Lalljce Chowdhry 
IS W R 202. 

Bonomally Kesh y. Hungshessur Roy. 

17 W R 492. 

Sobha Koodcree y. Hurdey Narain 
Mohajun 25 W R 97 

Notcs;—Ref: 18 All 131. 

25— Held, that the plaintiff nof being legally or 
formally appointed manager or guardian of a 
minor’s estate or person, was incompetent to 
maintain the suit on bis (the minor’s) behalf, 
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especially when the minor’s natural father has 
m been appointed as such under Act XL of 1858, 

and has not been dischargf d from his office. 

Setul Pershad v. Birj Mohun Dass 

1 Agra, 25. 

26— Waiver of objection- Duty of Judge.~lhat 
the persons who sue on behalf of minors are their 
' natural guardians is not a sufficient reason for 

neglecting the directions of law which require 
that the minors shall be represented by persons 
who have obtained certificates, or by persons who, 
when the property is of small value, are specially 
permitted by the Court to sue or defend the 
f suit on behalf of minors. The fact that tho de- 

fendant’s pleader did not press the objection, 
does not relieve the Judge from the duty im- 
' posed on him of seeing that the minors were pro- 

perly represented. Zorawar Singh v. Jawa- 
hip Singh 3 Agra, 167. 

27- Guardian that the institution of a suit 
by a guardian on behalf of minors, without due 
authority having been obtained, is illegal. 

Dhunraj Kooerce v. Roodur Pertab Singh, 

Agra, 300. 

Agra, F B Ed 18 74-, 155. 

28— Son adopted pending suit.-When adoption 
takes place while a suit is pending oa the part 
of the widow and the adopted son is a minor, 
it is necessary that he should be substituted for 
his adoptive mother as the party preferring the 
appeal, and be duly represented in conformity 
with the pro^isons of S. 3 Act XL of 1868. 

Collector of Bareilly v. Nuracn Day 
3 Agra, 349 

29— Sfcranger.-A stranger eonnot bring an action 
on behalf of a minor without a certificate under 
Act XL of 1858. Goberdhun v. Girwar. 

3 Agra, 92. 

30— Surbarakar. — A Surbarakar cannot sue on 
behalf of a minor without permission on the Court 
or a certificate under Act XL of 1858. 

Bodh Singh v. Lochun Singh, 

3 Agra 220 

3 1— Permission of Court — From the fact that in 
a former suit the plaintiff's mother was ar- 
rayed among the parties as liis guardian as well 

; as from the line of defence she then adopted 

and in the abserx'e of any evidence to the con- 

C. C. 20 
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trary it was presumed that she had the per- 
mission of the Court to appear and r<»present the 
minor’s interest in that suit, and therefore the 
decision in that suit was held to be binding on 
the minor in a subsequent suit, where the tame 
qaf*stion was raised. Bonomally Kesh y. 

Hungshessur Roy 17 W R 492. 

32- Suit by unauthorized guardian- Where a per- | 

son representing herself as a guardian neither 9 

took out a certificate under Act XL of 1858 nor 9 

obtained the permission of the Court under s. 3 of 
that Act to appearin the suit without a certificate, 

— Held, that the minor was not bound by any act 
of the alleged guardian, nor was he bound to sue 
within three years from the order passed by the 
Court under s. 246, Act VIII of 1859, re]>cting 
her petition of objection to a sale of attched pro- 
perty, Sreenath Kooxidoo v, Hurrcc Kereia 
Mududuck 7 W R 399 

Notes:— Dist; 17 W R 493. Ref: 10 W R 8. 

33 — Beng Reg X of 1793 — Suit on behalf of 
minors.— In a else in which Regulation X of 1793 
has no application, the Court may, under S. 8^ 

Act XL of 1858. allow a friend or relative of the 
minor to institute a suit on behalf, and where 
the guardian omits to take steps for the protec- 
tion of the infant, the Court may allow another 
person to sue for the benefit of the latter. 

Modhoo Sooduft Singh v. Prithee Bul- 
lub Paul 16 W R 231 

3 % — Guardian — In a suit brought by his next 
friend on behalf of » minor, if. the next friend has 
ah a matter of fact the permission of the Court 
to sue, then it is not necessary for him to have 
a certificate under Act XL of 1858. Alim Baksh 
Fakir v. Jhalo Bibi 12 Cal 48 

Notes: — Dist: 14 Cal 764. 

35— Guard iau— Civil Procedure Code (Act XIV 
of 1882) S. 440— Reading See 440 of the Civil 
Procedure Code with S. 3 of Act XL of 1858 it 
seems that the next friend of a minor plaintiff 
need not compulsorily take a written permission 
to sue from the Court. Newhj Y Maksud AH 

12 Cal 131. 

Notes:— Dist: 14 Cal 754. ' 

36 — S. 410 C P C. — Minor Suit by nneertifi- 
cated guardian— Leave of Court— (Act Xb nf 
1868) The mother of minor, who had not ob- 
tained a certificate under Act XL of 1868, insti. 
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tuted a suit on behalf of the minor for some pro- 
perty of small value. She did notask the Court 
in which she instituted the suit for permission 
to institute it, as required by S. 3 of that Act, 
but. the Court entertained it, the defendant not 
! raising the obiection that it had been instituted 

I j without permission, snd it was decided on the 

merits in favour of the minor. Held^ that un- 
der these circumstances, it must be taken, not- 
withstanding there was no order allowing the 
matter to sup, that the suit was instituted with 
the Court’s permission, Kedar Nath and an- 
other V Dcbi Din 4 All 165; 1 W N 173 
Notes:-Ap 11 Cal 509, 

37 — Revision — Act XL of 1858.] 

Un8er s. 3 of the Bengal Minors (Act XL of 
1858) the Civil Courts has no power to refuse to 
admit a pPTSon who has obtained a certificate of 
administration under the Act, to defend a suit on 
the minor’s behalf, as guardian of such minor. 
Where a Subordinate Judge had so acted, liM 
that the High Court had no power to revise his 
order under s. 622 of the Code of Civil Frocednre. 

Baldeo Das v Gohind Shankar. 
7 A11914;5 WN294. 


38— JS. 3-Suit by guardian of minor without 
certificate under Act XL of 1858 or permission of 
Court— Presumption. 

Where the Court of first instance entertained 
a suit instituted by a minor under the guardian- 
ship of her mother, although the latter did not hold 
a certificate or guardianship, or apply under s. 3 
Act XL of 1858 for permission to institute thesuit 
qja behalf of her minor son, /teld that, under the 
circumstances, it was reasonable to hold that the 
mother was permitted by the Court of first instan- 
ce to represent and institute the suit on behalf of 
the minor, and the suit was maintainable. (A W 
N 1881, 173 and AWN 1881, 175 Pol:) 

Chunua v Daodat AWN 1882, 23. 

39— 3 Institution of suit on behalf of 

minor without obtaining certificate. 

The words “any other sufficient reason” in the 
section include any reason which shows sufficient- 
ly that the object of the Act, namely the care of 
thi picpiafty of the minor, will best subserved 
^ relative to institute a «nit on behalf 
first obtaining a certificate. 

4. C P L 'R 76. 
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40— Bs. 3 and 28— Guardian and. minor— Ap- 
pointment of guardian ad litem while there is a 
duly constituted guardian to the property. 

An order by a Subordinate Judge appointing 
a guardian ad litem to a minor, where the litiga- 
tion affects the property of the minor and there 
exists a duly constituted guardian of the property 
is an applicable order; but a guardian ad litem ^ 
where the litigation concerns the property of the 
minor, cannot be appointed so long as there exists 
a certificated guardian in respect of the property 
who is capable of acting in that behalf. (Bef: 20 
All 162=18 A W N 9). Hai> Bilas v Lachmati 
Das AWN 1891, 42. 


41— S. 5— Certificate of guardianship of the 
property of a minor member of a joint Hindu 
family. 


Age of majority postponed to twenty-one years 
-Held^ that though a certificate for the guardian- 
ship of the property of a minor member of a jo- 
int Hindu family ought not to be granted, yet 
where such a certificate has in fact been granted, 
the grant, has the effect of postponing the age of 
majority of the minor until be attains the age of 
21 years. (Ref: 22 All 270, P B).Dtirga Prasad 
V Mahabir Parsad. AW N 1899, 199. 


42— S. 3 — Minor — Guardian — Grandfather — 
Claim. 


A minor can be represented by his grandfather 
as his next friend and object to the attachment of 
his property in execution of a decree against bis 
father. The grandfather is competent to prefer 
the objection on behalf of his minor grandson 
without a certificate under Act XL of 18t8. 

Muhammad Gulkhan v Muhammad Munir. 

AWN 1888, 168, 


43-Minor-Succes8ion Act, Section 261, Act XL 
of 1858, section 3— Permissson of Court to repre- 
sent minor. Civil Procedure Code, Act X of 1877, 
sections 440 and 462. 


A applied for revocation of probate, granted to 
J, who styled himself as “father and guardian of 
B, minor” but it did not appear that A bad obtai- 
ned a c**rtificate under section 3 of Act XL of 
1855, or had the permission of the Court to represent 
the minor. The petition was dismissed, but on A’s 
death, an appeal was preferred by the minor, 
through his natural' guardian* 


m 
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Seld^ that the appeal could not proceed, inas- 
much as the minor was not a party to the proce- 
edings in the Court below. 

The permission of the Court to institute pro- 
ceedings on behalf of a minor, being an act of 
judicial discretion open to appeal, must be form- 
ally recorded, Mrinamoyi Dabia v Jogodi- 
shuri Dabia. 5 Calc 450=5 CLR 361. 

Notes:~Fol; 12 Bom 18 . Dist: 11 Gal 501). 
Bef: 10 Oal 102; i All 1. 

44 — Permission to relative to defend. 

The mother ofia minor, who did not hold a 
certificate under Act XL of 1858, was sued on be- 
half of the minor. She did not obtain permission 
to defend the suit on bebalf of the minor, but the 
Court allowed her to answer to the suit on behalf 
of the minor. Meld that, under these circumstan- 
ces, it must be inferred that the Court had given 
her permission to defend the suit, as required by 
8. 3 of Act XL of 1858, and therefore the decree 
made against her in the suit as representing the 
minor was binding on the latter. Janki v 

Dhofam Chand. 4 All 177. 

Notes:— Dist: 1 1 Cal 402. Bef: 9 All 508. 

45 — Right to represent minor without Certifi- 
cate-Discretion of Court. 

A person who does not hold a certificate under 
Act XL of 1858 is not debarred by s. 3 from repr- 
esenting a minor as plaintiff or defendant in a 
suit: but the Court has the fullest discretion, 
when the property is of small value, or for any 
other sufficient oause, to dispense with the produ- 
ction of a certificate. Srcemunt Roondoo v 

Shai*oda Soondurcc Dossee. Bhujohurrec 
Paramanick v Sharoda Soondnrec Dossee. 

8 WR197. 

Notes:— Diss: 15 W R f?83. Fol: 10 WR 205 
Ex; 3 Cal 371, 

46-Siiit on behalf of a minor-bubject of small 
value. 

A suit can be prosecuted or defended by a re- 
lation on behalf of a minor, without a certificate 
under Act XL of 1858, when the subject-matter 
of the suit is of a small value. A suit to recover 
real and personal property of the value of Bs 7,- 
2(>() was allowed to be prosecuted by the brother 
of a minor, on behalf to himself and his minor 
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brother, under s, 3 Act of 1«??68. Nabadwip 

Chandra Sirkar 

Hurender Lai Sahoo v Rajender Pertab. 
Sahec. iWR260. 

Notes:- 4 B L RF B 130 See 13 W R F B 40. 

47 — S.5 — Property in several districts.-‘*Resi- 
dence” of minor.' 

Meld by Loch. J., that the word “residence” 
used in s, 6, Act XL of 1858, is not the place whe- 
re the minor may be dwelling at or about the 
time when the application for a cretificate under 
the Act is made, but the paternal family house or 
the family residence of the minor in which every 
member of the family has an interest, and in 
which they usually reside; Ainslie I., being of opi- 
nion that though ordinarily that might be taken 
to be the meaning of the word; yet circumstances^ 
might arise in which it might be taken to mean 
otherwise. Mahomed Hosscin v Akbur 
Hosscin, 17WR275. 

48- s.6-The summary enquiry provided by s.6 of 
Act XL of 1858 refers to the grant of the certificate 
to the parties claiming it, but no part of the Act 
allowsthird parties to demand an enquiry into 
matters which have nothing to do with the genui- 
neness of the grant. Meltoon Bibi v Gibbon. 

12 W R 101. 

49— S. 6— Judicial enquiry— (Act XL of 1858). 
An application being made to the District Judge 
by a mother for a certificate of guardianship to 
her minor son which was opposed by a coun- 
ter application, the Judge called upon the Col- 
lector for a report as to the character and 
qualifications of the lady under S, 8 of act XL 
of 1858- The report being submitted the Jud- 
ge decided the qu^^stion upon that very report 
without taking any further evidence. Held that 
no judicial enquiry within the meaning of S. 

6 of of the s«id Act bad been held. Rani Knar 

V. Babbu Singh. 7 W N 235. 

50— S. 6— Enquiry by Court— Conduct of 
applicant, 

A Civil Court made after passing orders on an 
application for certificate under Act XL of 1858. 
pending an enquiry to the Collector as to the alle- 
ged fraud of the manager, and the state of the 
accounts and the assets of the property. 

Mohcsh Chunder Sein y The Collector of 
Dinagepore 16 W R312, 
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M — Change of guardian. 

One manager cannot shift off the responeibi- 
lity from himielf and resign the appointment, 
and another one take up the appointment, with- 
out the proTisiong of a. 6, Act XL of 1868 (requir- 
ing igguing a notice of such application or the 
fixing of a day for the hearing of the application) 
being duly carried out. Jogodumba Kocg. 
e MiMha Ko«r. 17 W R 269. 

82— Si. $, 9, 12—“ Inquire summarily 
Inquiry to be judical — Certificate of adminiitra- 
tion— Pardahnashin. 

The expression “inquire summarily” in s. 6 of 
the Bengal Minori Act (XL of 1858) does not 
mean that the Court ii to act on mere hearsay or 
the report of a Tahsildar deputed by the Collec- 
tor to make inquiry. In dealing with cases under 
the Act, District Judges should, as far as possible, 
adopt and follow the rules ordinarily applicable to 
judicial proceedings, so as to supply a record 
from which a Court of appeal may be able to as- 
certain whether an order appealed from has been 
rightly passed or not. (AWN (1887 ) 236 Ref.) 

Where the only materials to support an order 
of a District Judge directing the Collector 
to take charge of the estate of a 
minor under s. 12 of the Act were to be 
found in Tahsildar’s report, and the order was 
passed in a opposition to a petition by the mother 
of the minor, but the petitioner iwas not afforded 
an opportunity in the Judge’s Court of giving 
evidence to rebut the allegations made against 
her, or of cross-examining the Tahsildar on his 
report.— that, upon such materials, it could 
not be said that there was “no near ^plati^ e will- 
ing and fit to be entrusted with the charge of the 
property of the minor,” which under s. 9 must be 
found before the power to appoint the Collector 
under s. II could arise. ITeld, also, that the mere 
circumstances that the mother of the minor was 
a pardahnahiri lady was not necessarily a dis- 
qualification to her having charge of the pro- 
perty of her son. AWN 1881, 27 and A W N 
1881 , 102 Ref. Kaitki v The Collector of 
Btidtoii. A W N 1889 ; 170 

82A— S. 7— Qualification for guardianship— 
Right, to certificate. 

It is not the policy of Act XL of 1858 to pre- 
teut parties from performing their natural duties 
by thpe younger members of their 
farily who may be deprived of their 
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parents, and it should not be considered as an 
axiom that an uncle or other near relative will ne- 
cessarily defraud a minor, and ought therefore to 
be refused a certificate under that Act. 

Mahomed Saleh v Goy<»rnmcnt. 

W R 1864, Mis 26 

83 — S. 7 looks as much to the fitness of the rela- 
tive as his propinquity ; and when two relatives 
claim the right to administer, the Court is at li- 
berty to disregard the latter qualification and 
look to the former. Akima Bibcc t Aaccem 
Sarung 9 W R S34. 

Notes.— Fol; 9 W R 548. 

54— Ss. 7. 22, 28-Certifioate of administration 
— Accounts — Interloctutory order. 

The appellant in this case to whom a certifi- 
cate of administration in respect of the property 
of a minor had been granted under s. 7 of Act XL 
of 1858, was served with a notice to produce ac- 
counts. He objected to this notice, and thC Dis- 
trict Court disallowed the objection, holding 
that he was bound to produce accounts. On ap- 
peal to the High Court against this order, it wa* 
hdd, that the order was not such as was contemp- 
lated by s. 22 of Art XL of 1^68, and it being 
only an interlocutory and not a final order in the 
case, the present appeal was premature,as the order 
appealed from was not such as would fall under 
the purview of a. 2^ of the Act, And the appeal 
was accordingly dismissed. Appl }3 All 214®: 
HAW N 46. AH Ahmed Khan AWN 

1884, SIS. 

58— Ss. 7, 28— Guardian appointed by will 
—Subsequent nomination under Act XL of 1868 
—Powers of guardian. 

A testator’s wish in respect of the guardianship 
of his minor heirs and administration of his e«* 
tate could only be given effect to by proceedings 
under Act XL of 1868 ; and when such proceed- 
ings are taken and the person mentioned in the 
will is appointed as guardian under the Act, the 
authority under the will merges in that derived 
under the Act. The guardian cannot bold a po- 
sition by reason of the will independent of and 
antagonistic to, that which he holds by virtue 
of the Act, and when he is deprived of his posi- 
tion as guardian and administrator under Act XL 
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of 1858, he cannot fall back on the mere fact of 
his nomination by the will. Ram Ppagssh 
V Rukmina. AWN 1881,151. 

56- Ss, 7, 21-“Sufficient cause” cause for recall- 
ing certificates granted, what does not amount to. 

The District Judge granted a certificate to the 
appellant the paternal uncle of. certain minors, on 
furnishing security, the respondent, the maternal 
uncle, agreeing to the same. Subsequently on re- 
ceiving a letter from the Collector of the place 
where the property of the minors was situated, 
that the appellant was in debt the Judge recall- 
ed the certificate granted to the appellant and 
granted one to the respondent without holding 
any inquiry or proceedings, or allowing the appel- 
lant an opportunity of making an explanation or 
showing cause, field that there was no “ suffici- 
ent cause” within the meaning of s, 21 for recall- 
ing the certificate granted to the appellant. I 
Muhammad Raza v Raza Ali. 

AWN 1881. 4. 

57 — In the grant of a certificate to a guardian 

under Act XL of 1868, unless under peculiar 
circumstances, fitness is to be preferred to mere 
nearness of relationship. Aman Khan v Hossena 
Kh*toon. 9 W R 648. 

68— Before appointing a guardian the Judge 
should satisfy himself of the applicant’s fitness 
for the office. Ram Dyal Gooya v Amrit Lall 
Khtmaroo. 9WR 556j 

59 — In appointing a manager of a minor’s estate 
a Judge has to consider not only the nearness of 
kindred, but also the suitableness of the person 
to be appointed, Khoodee Monee Dossec 
Ghossanea v Koylaah Chundcr Ghosc. 

4 W R Mis 22. 

60~The mere fact that a near relative who desires 
to have charge of the property is a jiarda-nashin 
is not of itself a disqualification such as takes 
away the right to a certificate under s, 7. 

Kuruppool Koer y Collector of Shahabad 

90 WR4S2. 

61— -Under section 7, Act XL of 1858, a person 
claiming a right to have the charge of the pro- 
perty of a minor by virtue of a will is entitled, if 
the will be a genuine instrument, to a certificate 
of administration, notwithstanding the existence 
of a natural guardian of the minor in the person 
of his mother. Blioobun Mohinee Debee v 
Poornoo Chunder Banerjee. 17 W R 99. 
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62 — ss. 4 and 6 — Appointment of guardian. 

Under ss. 4, 6, and 7, Act XL of 1858, the 
I Court has power to appoint a guardian other than 
the father of a minor, for the purpose of in- 
stituting suits and protecting the property of the 
minor. Etwafi v RamNarayan Ram. 

4BLRAp 7118 W R280. 

63 — Certificate of guardianship to Minor. — 
Procedure. 

Where an application was made by a Hindu 
female for a certificate of administration under 
Act XL of 18.58 in respect of an estate which 
she alleged to belong to an adopted son.~-i7e7<7, 
that the Judge ought merely to i have enquired 
whether the boy was a minor, and whether the 
petitioner being a near relative was a fit per- 
son to be entrusted with the charge of the minor’s 

property. Brohmo Moyee Chowdhrani v 
Chitturmonce Chowdhrani. 6 W R 25. 

64 — Accounts, filing in Court. 

An administrator holding a certificate under 
Section 7, Act XL of 1858, .is not bound to file in 
Court periodical accounts of moneys realized 
and disbursed on account of the miner. 

Sonkally Koonwar. 

6 W R Mis 58. 

Notes— (S V K) Ap 7 W R 522 

65— Account of guardianship— Resignation of 
guar^^ianship — 

Under s. 7, Act XL of 18)8, a manager 
appointed to the estate of a minor cannot in any 
way get rid of or resign that trust without the 
permission of the Court, and without duly accou- 
nting to his successor for all moneys received and 
disbursed by him. KaleePershad Singh y 
Poorno Debia, 15 W R , 398. 

66— S. 9— Procedure where no near relative— 
Appointment of gu ardian— Collector— PersoM 
with certificate.— 

Under Act XL of 1868, s. 9, the Judge has no 
power to appoint the Collector as manager of the 
estate of the minor, until he is satisfied that no 
person has established title to a certificate under 
a will or deed, and that there is no relative 
willing and fit to be entrusted with the charge 
of the property; and both these alt»=‘rnativeR must 
be proved to the Court in the ordinary way by- 
evidence brought before the Court. Hyder 

Rcza V Collectoi? of Pumcah. 22 W R 490. 
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67— 88 , 10 , 11 , and 12 — Procedure where 

no near relative— The powers given by as 10, 11, 
and 12 of Act XL of 1858 only accrue upon the 
happening of the contingency which is mention- 
ed in g. 9 Kuruppooll Koer y Collector of 
Shahabad. 20 W R 482. 

Act XL of 18S8 (Minors). 

68 — 8.10— Manager— Duty to keep accounts. 
A person appointed to administer the estate of 
a minor under s. 10 of Act XL of 1868 should 
keep proper accounts and may summarily be 

erdered under s. 21 to furnish to his successor an 
account of receipts and disbursements. 

Dal Singh y Raja Harbans Singh. 

66 PR 1890. 

69 — ss. 10 and 12 — Cancelling the certificate — 
Grant of another — Where the minor’s estate 
consists in whole or in part of land, or any 
interest therein, and when such application is 
made, the court can only proceed 
to act in occordance with the provision of s, 12 of 
Act XL of 1858, and has no jurisdiction to grant 
another certificate to any fit person, such a 
course being applicable to the property describ- 
ed in sec 10 . Sakha wat Ally y Noorjeeban 

Begum 10 Calc 429. 
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of the property, and the probability was that the 
minor would sufEcr if the property lay in the 
hands of either, the Court could not say that 
either person was a fit person to be appointed 
manager and therefore, under s. 12, ordered the 
property to be made over to the charge of the 
Collector, with direction to appoint a manager 
of the property and a guardian of the person of 
the minor. Jugodumba Koei* v Mircha Koer 

17 W R 269. 

72— Joint property— Interest in — Specification 
of share of minor — Where, on an application for 
the appointment of a manager to the estate of a 
deceased Rajah, a Zilla Judge, notwithstanding 
a contention laised before him as to the extent 
of the minor’s interest in the property, passed an 
order strictly within the provision of s, 12, Act 
XL of 1868, his successor was held to have acted 
without jurisdiction in having, upon a subsequent 
application, passed an order specifying ihe shares 
of the mino^ and the opposing party. Collector 
of Tirhootv Rajeoomar DcoNundun Singh 

10 W R 218. 

73— Certificate under Act XL 1858 in respect 

of interest of sons in ancestral property 


69A.— s. IS— Appointment of Oollector-Power 
C ollectoi' to take charge of minor’s 

estate. — 


L naer nir»cia law, the interest in ancestral 


Tnder the provisions of ss. 9 and 12 of Act XL 
of 1858, the minor’s estate cannot be made Over 
to the Court of Wards, but the Collector should 
be directed, under s. 12 of that Act, to take charge 
of the estate of the minor, and ha thereupon 
becomes invested with authority to appoint a 
manager of the property and a guardian of the 
person of the minor. Sidhoo Lai. 

2 N W398. 


property taken by sons immediately on their 
birth is an estate and interest in immoveable 
property in respect of which a certificate of 
administration under Act XL of ISbS may be 
granted during the lifetime of their father. 

Dheraj Koer v Adjoodhya Bux Singh . 

3N W91. 


70-Trust created under will for religions and 
charitable purposes — 

Where atrust is created undara will for certain 
purposes mentioned in the will—r. y., the main- 
tenance of religious worship, charitable institut- 
ions, etc the properties belonging to the trust 
cannot be tat«n charge of by the Collector under 
Act XL of ISfiS. Rajessurree Dabia v 

jQgendPO Nath Roy 23 W R 278. 

7t— Diflpnte as to gnaidianship— 

'Where two persons were fighting to get hold 




Notes:— Ref: 7 N W P 261 F B. 


74-Property of niinor-Sharr of minor ui 
Joint family property under Mitakshara Law— 


Wber. the joint property of an undivided 
joint family governed by the Mitakshara law is 
enjoyed in its entirety by the whole family, and 
not in shares hy the members, one member has 
not snob an interest therein as is capable of being 
taken charge of and separately managed nnder 
the provisions of Act XL of ls58. Sheo Nundun 
Singh viGhunsam Rooepee. 21 W R ,143 
Ajhola Rooeree v Digamhtir Singh 

2S W H, 206. 

Nolea-Pol. 23 W K 206, -6 Cal 2J9.dist, ,1.3. 
OLE 86. Ref. 12 B H 0 E 281; 19 Bom 309 F $ 
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75- Partitioii-B aHindu governed by Mitaksbara 
school of Hindu Law, died, leaving two minor 
sons. J and K and also a widow Z and her two 
minor sons J and K had lost their mother before 
the death of B. The court of wards, who manage 
the whole property, withdrew from management 
on J’s attaining majority; and Z applied and 
obtained a certificate under act XL of 1858 as 
regards the shares of K and her two minor sons. 
Afterwards K’s share was excluded from the 
operation of the certificate as he attained xhajority. 

T died leaving H his widow and an infant son. H 
applied for a certificate under Act XL of 1858 j 
with respect to the property of her son and it 
appeared that K was incapable of managing the 
property. HpIH^ that though the certificate 
granted to Lhad been improperly obtained, H was 
not entitled to one, as, no partition having been 
effected since B’s death, the property still remain- 
ed the Joint family property. Hoolash Kocr v 
Kasee Proshad 7 Cal 369. 

76- 88. 12,9 —Appointment of Collector. — Where 

a oertifioate under Act XL of 1858, which had 
been granted to the two widows of a deceased 
Hindu, was recalled, simply because, inconsequ- 
ence ot their disagreement, joint management 
had become impossible, and the District Judge, 
refusing the application of the widow, who was 
the minor’s mother, to be made sole manager, 
directed the Collector under s. 12 to take charge. 
Kdd that, in the absence of any ground to re- 
move her summarily, the Court was bound to 
grant the application of the minor’s mother as 
the nearest relative, and to allow her the manage- 
ment until some cause to remove her wa« duly 
made out. Nistarinee Debce v. Coellctor Of 
24s Pergunnahs 23 W. F., 380 
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not deriving her power from any appointment 
or certificate under Act XL of 1868: it was held, 
that the plaintiff’s title was good. All the sec- 
tions of Act XL of 1858 from the l8th on- 
wards, respecting powers, duties and responsi- 
bilities, relate not to guardians geDerall> but 
to persons appointed or to whom certificates 
have been granted under the provisions of the 
Act. 

There being no indication in any part of the 
Act, of any intention to alter or affect the provi- 
sions of Hindoo or Mahomedan law as to guard- 
ians who do not avail themsehes of the Act, 
guardians acting without certificates will be 
regulated by the ordinary Hindu or other law 
applicable to the case.2 C L K 249, over-ruled. 

Ramchauder Chuekerbutty vBrojanath 
Mozumdar. 4 Cal 929 « 

4 C L R 247 

Notes 4 Cal s.29=4 C L K 247 fui. 26 Cal 
686 F B, 26 Cal 820 Ref. 12 Bora 686, 
15 Bom 259, 19 Bom 309 F B Dist 29 
Cal 473. 

79— Power of guardian to sell or mortgage.— 
Sanction of Court. 

Act XL of 1858 does not prevent a guardian, 
who has obtained a certificate thereunder, from 
selling or mortgaging property in Calcutta with- 
out the sanction of the Court. Gopalnarain 
Mozumdar v, Muddomutty Guptee 14 B L R 

21 . 

Notes— Pol: 20 Bom 155 Ref: Bom 67, 22 
Bom I Dist: 27 Bom 515. 


77- Power of Court to limit nature or extent of 
property- -Where a manager is appointed under 
Act XL of 1868, the Civil conrt has no authority 
to restrict or limit, by description or otherwise 
the nature or extent of the minor’s property, 
Sheo Prosunno Chobey v Gopal Stiru. 

l^W R529. 

78— Minor — Natural Guardian, Sale by Act 
XL of 1858. Section 18 et Seq. 

Where plaintiff claimed certain immoveable 
property as purchaser under a Kolaba, executed 
by a Hindoo widow as guardian oftber minor son, 
bona fide, for the benefit of such son, the widow 


80— Mortgage by guardian without sanction of 
the Court. 

Where a guardian had mortgaged certain pro- 
perty of a minor without previously obtaining the 
sanction of the Court under s. 18 of Act XL of 
1868, but it was found that the mortgage transa- 
ction was a proper one, and there had since been 
a decree in a suit in which the minor was pro- 
erly represented under which the property had 
been sold, the irregularity as to the mortgage 
being made without the sanction of the Court was 
not allowad to prevail. Alfututinissa y. 

Goliick Chunder Sen 15 B*L R 353 note 

Notes— Con; 2 Cal 283{ 
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81“ Grounds for recall of certificate. 

Where a guardian, appointed under Act XL of 
1858, mortgaged certain immoveable property of 
the minor without obtaining the sanction of the 
Court under s. 18 of that Act, and it appeared he 
was related to, and jointly interested with, the 
minor in the management of the property — Held, 
that it was not a sufficient cause to recall the 
certificate unless it was made clear that in the 
mortgage transactions he had acted in bad faith, 
or had injured, or was likely, or had intended to 
injure, the interests of the minor, Busunto 
CoomarGhose 15 B L R;S51note Brojendro 
Narain Roy v.Busunto Coomar Ghose 13 W 

R 300. 

82--SaIe by guardian withoutlsanction of the 
Court — Invalidity of sale — Refund of purchase- 
money. 

A sale of a minor’s immoveable property by a 
guardian ajipointed under Act XL of 1858, and 
who was also the kiirta of the joint family of 
which the minor was a member, is invalid if 
made without the sanction required by s. 18 of 
that Act, even though the sale may have been 
for the benefit of the minor and made in good 
faith lo pay ofi the debts of the ancestor. 
Where, however, it was found that the purchaser 
had acted hona Jide and had paid a fair price for 
the property, he was held entitled to a refund of 
so much of the purchase-money as had been ex- 
pended for the benefit of the minor 
Shurrut Chunder Chattopadaya v. Rsjki- 
fisen Mookerjee 15 B. L. R., 350 

Notes~Ap: 20 Bom 61; 150; 15 Cal 627. Fol: 

4 Cal 33; 9 All 840 Ref: 22 Mad 289; 9 C W N 
923; 3 C L J 260; 20 Bom 61 

83-Mortgage by Administrator of a minor’s pro- 
perty-purchaser with notice, Title of— Duties of 
purchase. 

A mortgage of the property of a minor made 
by tbe administrator appointed under Act XL of 
1858 is invalid, unless the sanction of the Court 
has been previously obta*ned under f. 18 of the Act. 
Where the administrator was sued, as represen- 
ting the minor, by the mortgagee, and made no 
defence to the suit, and the property was sold, 
under a decree m obtained, to the mortgagee, by 
whom it was again sold to a third person, who 
knew that the adminiatrator had executed the 
mortgage in that capacity,— that the 
decree did ndt pirotect the mortgagee who purcha- 


Act XL 

sed at the Court sale, nor her vendee, from suit j 
by the minor for recovery of the property, 
Debi Dutt Sahoo v. Subodra Bibee 2 

Chclc., 283, 25 W. R. 449 

Notes — Appr. 2 AU 902; 11 C L R 345; 4 Cal 
33 Ref: 15 Cal 40; 6 0 L J 448. 

84 — Mortgage by certificate-nolder without 
sanction— Contract Act IX of 1872, s. 23 — 

A mortgage by a person holding a certificate 
of administration in respect of the estate of a 
minor und<»r Act XL of 1858 of immoveable 
property belonging to the minor without the 
sanction of the Civil Court previously obtained is 
void with reference to s. 18 of that Act and s. 23 
of the Contract Act, even though the mortgage- 
money was advanced to liquidate ancestral debts 
and to save ancestral property from sale in the 
execution of a decree. Chimman Singh v 
Subram Kuar. 2 All 902, 

85—Purchaser from guardian— Per Garth, C. 
J- 

Previously to the passing of Act XL of 186S\ 
where a suit was brought by a minor on coming of 
age, to recover property sold by his guardian during 
his minority, it was generally incumbent upon 
the purchaser to prove that he acted in good faith; 
that he made proper enquiries as to the necessity 
for the sale; and had honestly satisfied himself of 
the existence of that necessity. Now under s.l8 uf 
that Act, the Civil Court not only has the power, 
but is bound to enquire into the circumstances of 
each case, and to determine whether, as a matter 
of law and prudence, it is right that any propos- 
ed sale or mortgage of the minor’s property should 
take place; and if the Court, upon the materials 
and information brought before it by the guardian, 
makes an order for sale, a purchaser under such 
an order is not bound to make the same enquiry 
which the Judge has made, and to determine for 
himself whether tbe Judffe has done his duty 
properly and came to a right conclusion. Where 
a plaintiff alleges fraud or illegality as a ground 
for sptting aside a sale made under s. 18, the onus 
Ups upon him to make out a prhna f ark case of 
fraud or illegality, and to show that the debt, 
which formed the consideration for the sale in 
such case, was one for which the minor was not 
responsible. Per Priiisep, stranger pur- 

chasing from a guardian, acting under the 
authority granted under s, 1$ of Act XL of 1858, 
will be entitled to every protection from the 
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Courts, SO long as it is not shown that he acted 
in a fraudulent or coUusive manner, knowing that 
the debts, for the liqukiation of which the 
purchase money would be applied, were not debts 
lawfully binding on the minoi. The burden of 
proof in such a c^so would he heavily on the 
person seeking to set aside the alienation. But 
where the purchaser is himself the creditor, and 
therefore has the means of satisfying a Court as 
to the origin and nature of the debts and bow 
they aie binding on the minor, the buiden of 
proof IS shifted on the purchaser, when the 
plaintiff has established a facie case. 

Sikklier Chund v Dulbutty Singh. 

5 CLR 374. 

Notes —Ap. U Mad 2^1 Fol. 11 Bom 75; 6 
Cal 1«1 Uist. 5 All 70 lief. 15 Cal 40; Cal .545, 
23 Cal 4o0, 21 Cal 77; i6 Bom 1; loo; 17 Bom 
7.)5; 3 Cal 257^9 0 W X b3t> = I C L J 408. 

88 — Mv.rCrage by guardian without sanction 
of the Court — 

A mortgag" without the sanction of the Judge 
by a guatdian of a minor appointed imder Act 
XL of 1858, is absolutely void, and .a decree 
obtained upon a moitgage so executed cannot 
be f»nforced against the propeity o^ the minor. 

B'Achraj Ram vRim Kishen Singh. 

11 C L R 345. 

Lala Hupro Pro sad v Baaaruth AH. 

2b Calc 909. 

87 — t^mt a mortgage by a certificated 
guardian of minor of the minoi ’s property without 
first obtaining the sanction of the Court under 
s. 18 of Aet XL of 1858 was not absoliBely ujli 
and void so as to entitle the minor to the property 
without first making any rebtitution to the 
mortgagees for money spent for the benefit of the 
minor. S 65 of Act IX of 1873 was applicable 
to such cases. H All 852 distinguished; 1.5 B L 
R 3.50. 7 N W 201,6 N W 258.1 All 57 and Weekly 

Noter, All 1881 P 16 referred to. Girp»j Bukhsh 
V K 82 i Hamid AH. 9 All 340. 7 W N 62. 

Notes -Foi 18 All 373; 25 Ad 50. Ret 15 Cal 

401 m §a9, m All ^ r .1 

f lipiintiu 
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88. -Power of certified guardian to grant lea°e- 
iLffeot cf unauthorized transfer — A lease grunted 
for a period of i2 years, though renewable at the 
pergunnah rate and transferable, without the 
Court’s authority by the certified guardian is 
void ah inilio. and will therefore not avail the 
lessee for the period for which such guardian is 
at lib'^rty to grant the lease, i. e, five years: — 
IleZrf, accordingly, that in the case of ijmali 
property, the minor is competent to eject the 
lessee as trespa'seer in respect of his own share 
without making bis co-shareis parties to the suit, 
whether such a lease was executed by such 
gua<’dian seperately or con jointly with theco-sha- 
rers of the minor, (^mere whether such a lease 
granted by a certified guaidian conjointly with 
the co-sharers of a minor, and thus creating one 
and the same tenanc}'-, is not also void as against 
the c^‘-sbarers. JrcZJ, also, that a transfer made 
by a person in the capacily of a guardian before 
the actual ib^ue of the certificate, but after the 
order for its i^^sue has been mfld» in bis favour 
and after his recognition as a certified guardian, 
is a transfer made under the provisions of s. 18 
ofActXIiOf 1858. Harendra Narain Singh 
Chowdbry V Moran Calc 40. 

Notes — Ref 18 Cal 2.59; 33 Cal 2735= 
IOC W N 126: 29 Mad 29; 7 0 L J 483; 35 

Cal ^07; 36 Cal 07.5 =9 C L J .■)23. 

89.- Effect of lease granted by a certified guardian 
for term exceeding five years without the sanction 
of court, of minor’s propeity— A lease granted by 
a ceitificated guardian of a minoi ’s property, 
fur a term of more than five years without 
the sanction icquired by s. 18 of Aet XL of 
18.58 is invalid. Bhupendro Narayan Dutt 
V Nemyechand Mondul. 15 Ctle 627. 

Notes— Ap. 20 Bom 150. Ref. 2U Cal 24.9. 

90— Leave to deal with property— Procedure 
on application under s 18 of Act XL of 1858— On 
an applmation for leave to deal with the property 
of a minor, tbe Civil Court is bound to determine 
the question whether the proposed manner of 
dealing with it would benefit the minor if 
sanctioned and the application should contain 
all the materials which are adequate to enable the 
Court to decide that question. Thedemop q| 
Pftfth Q d in ^ Cal FQllQw<5d, 
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91“- s. 21-Bs. 7 and 19- Recall of certificate- 
Power of Court to recall certificate granted 
under s. 7, Act XL of 1 858 — 

A certificate granted under s. 7, Art XL of 
1858, can be recalled siimmaiily under s. 21, 
Where the application for recall is based on 
charges of waste and mismanagement, the certi- 
ficate may be so recalled, if a sufficient case is 
made out, without any account having previously 
been taken in a regular suit under s. 19. 

Shurwat* Hossein Khan 
BLR 720;2InciJurNS 200. 

Naunce Bibec v Stirwar Hossein 7 W R 522 

92- Mode of revocation-Tt is not necessary to 
institute a regular civil suit in order to obtain 
the revocation of a certificate of guardianship 

Mahomed Nukshund Khan v Afzul Begum. 

3 N W 149. 

93- An order cannot be made in the Summary 
Department declaiing^ a sale made by a manager 
invalid ns being not within the scope of s. 18, 
and grantingAn injunction to prevent the dem^ 
lition of a house, lhat must be done by a regular 
suit. Mukrumunnissa v. Abdool Jubbar. 

17 W. R, 171. 

94-Benga] Act IX of lS79-Certificate of guardian 
ship—Application to cancel one and grant ano- 
ther — Where a petition is made under the provi- 
sion, of s 21 of act X L. of 18.5S to have a granied 
certificate recalled and a fresh one granted to 
another, the petitioner should set forth in hispeti 
tion a sufficient cause for such cou^’se being token 
and court should thereupon proceed to eiupiire 
Judicially whether such sofficient cause is 
established, Sakhawatally v. NoorjVhan 

10 Cal 429. 

95,-0'rof/nd/<n' /rrall—An order for a certificate 
may be revoked under s. 21 Act XL of 18t8 
if the Judge sees sufficient cause for its revoca- 
tion in the conduct of the party in whose 
favour it was granted, Tusneef Hoss- 
ein V. Sookhoo. 14 w. R. 45 B 

06~S,12. — A Zilla Judge Jiaving ordered the 
grant of a certificate under Act XL of 1858 to a 
widow ^with reference to the property of* her 
deceased^hushand, afterwardrs, ^mhe instance 
of the Collector, and on hearing all the p^rtm 
efo’de hip prdtf 


Act XL of 1858 (Minors)“C'on/i, 

directed the Oollecter to take charge of the estate. 
Held that the order, though the Judge professed 
to make it under s. 12, Act XL of 1868, was rea- 
lly made under s. 21. Cliunder Coomar Roy 
V, Collector of Jessope. Bussant Coomaree 
Dossee v. Collector of Jessore. 13 W R 243 
=4 B. L. R. App X 84. 

Notes:—Bef: G Bom, .804; 34 Cal 216. 

97“- S. 12 — Certificate of guardianship — Pur- 
dan ashin lady. — 

The mere fact that an applicant for the guar- 
dianship of a minor whsb, jpnrdanashui is 
not, in itself, an adequate ground upon which to 
reject her application, apart from the question 
of her fitness and capacity to manage the min- 
or’s estate. Lalktiar v. Shib Sirgli, A. W. N. 

1881, 102. 

9 8 -“Ground for remarriage of minor. 

The marriage of a»minor is not sufficient cause 
within the meaning of s. 21 of Act XL of 1858 for 
withdrawing a certificate as manager granted 
under that Act; there must be some neglect in 
the performance of duty, or some cause of a similar 
kind rendeiing it improper to continue the 
manager in the appointment. Jugo Biineba 
Koer v. Mircba Koer. 17 W R.269, 


99-S. 21-“Guardian's heir^, if liable to ren- 
! der accounts. — 

Tlie provisions of s. 21 Act XL of 1855 are 
personal t) the guardian himself, and lefer to 
cases in which his certificate has been re-calkd 
for incompetence, dishonesty or seme other good 
cause, and not where his appoiniment has lapsed 
through de'^th. Under the ptcvisicns of that 
section, the District Judge would not be compet- 
ent to require the heirs of a deceased guaidiin to 
render an account of all moneys rfceived and 
disbursed hy him in the capacity of a guardian. 

Rameshur Tewary v. Kif^htin Kumar. 

AWN (1882) 6; 

Notes: -“Ref: 22 All 332. 

100 8. 21. — ‘Application by minor on 
Attaining majority to cancel guardian’s certificate 
— Maintainability— 

8. 21 of Act XL of 1858 must he construed 
in a liberal raannri and it includes the power of 
a Court isfsuipg ttie rertififafe pf guar^Jian^ll 
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to recall the certificate when the Courtis satisfi- 
ed that the person in respect of whom the certi- 
ficate is issued has already attained maiority, 
and being .wi Jnris is entitled to look »fter his 
own interests. Irtaz AH v. Shaid AH A. W. 

N. 1888, 279. 

101 Neglect of duty of e&tate — 

Enquiry — Manager appointed — Where a case 
is started showing that elder sons are neglect- 
ing their duty as managers of an estate to 
the material injury of a minor oOn, the 
Judge is bound to institnt<^ inquiry. Anund 
Coomaj* Ganoogly v. Rakhal Cliunder Roy. 

8 W. R, 278. 

102 — I^lother’s right to sue on behalf of 
minor son — S«le by Hindu mother of portion of 
minor’s estate to satisfy mortgage debt-Validitv. 

A suit for redemption carnot be brought by 
the mother of a minor plaintiff, if she does not 
hold a certificate under Act XL of 1858. Where 
a mother of a minor makes a sale of a portion of 
the minor’s share to pa}’' oft a mortgage-debt, the 
sale is not invalid, as it is for the minor’s benefit. 
Bhim Singh v. Luchho, A. W. N. 1882. 70. 

Act XL of 1858 (Minors). 

103- Minor widow guardian-Natural father to 
be preferrd to mother-in-law-Discretion of court: 

The mother of a deceased married son is not 
entitled to be appointed guardian of the minor 
widow in preference to her natural father. The 
Act leaves it to the discretion of the court to 
appoint a fit person from among the minors 
« relatives when nobody has been appointed by 

will or deed. Musammat Nihal Dae Deoki 
V. Nundun 25 P. R. 1881. 

104 , — Certificate to mother of infant son — 
The Higrb Court granted a certificate to the raoi- 
her of a minor son, setting aside the order of the 
* Distret judge refusing to grant the certificate to 

her on the ground that she should not be the sole 
administratrix, and held that the Act provided 
safeguards for the proper administration of the 
estate. Imtiz V. Begiiam, AWN 1881, 14. 

105-Certificate of administration to minor’s 
t estate. 


Act XL of 1858 (Minors) -Contd, 

inquiry into the fitness of the applicant, /leld 
that the reason for refusing the application was 
not sufficient or sati-sfactory, and her application 
had not been sufficiently investigated. IlHd also 
that, if the JiKige. upon full consideration, consi- 
dered the appellant unfit, he should record his 
reasons for so thinking, Ati Kitap y. The Col- 
lector of Gorakpur. AWN 1881, 16. 

106- Certificate of admi ni^tration- Woman,- 

The certificate of administration to a minor’s 
estate should not be refused merely because the 
applicant is a woman. Nor is it a sufificient 
reason to refus<^ the grant of a certificate that 
thee«!tate is likely to be better managed by (he 
Collector. It is not the intention of the law 
that no certificate should be granted to a woman 
and that the administration of the estate of 
minors should ordinal ily he made over to the 
Collector. Deo Kuar, AWN 1881, 27. 

107- Propeity of minor— Two managers. — 

Though there may he one guardian for a mi- 
nor’s property and another for his person, there 
cannot be appoini'ed two managers ior different 
portions of his estate. Mussammat Bal Kuor 
V, Ganpat, 181 P R 1888. 

108— Failure to produce accounts. 

An applicant for a certificate under Act XL of 
1858 having alleged that the appointed guardi- 
ans bad neglected their charge in various ways, 
the Judge called upon the guardians to produce 
their accounts, and on their failing to do so took 
away their certificate, and gave it to the applicant. 
Ilehf that the Judge would have been justified by 
s 21 in cancelling the guardians’ certificate, if 
sufficient cause were shown; but he had no autho- 
rity to do what he did, accounts which a Judge 
can call for under that section being those which 
a discharged guardian is to furnish to his succes- 
sor in office, and the only way in which a guar- 
dian retaining office can be made to furnish such 
accounts is by a regular suit brought by a relative 

or friend of the minor. Ram Dyal Gooye v 
Amrit L»ll Khamsroo 9 W R 555. 

109 — Waste by Hindu widow. 


Where the District judge refused tc grant a 
certificate to the grandmother of the minor to 
administer to his estate, on the ground that it 
would be usless and inexpedient to 
appoint her, without making any 


Acts of waste on the part of the widow in 
regard to her husband’s property, if proved, would 
be a ground for withdrawing a certificate granted 
to her under Act XI of i858. Bhagwanee Koon- 
war V Parbutty Koonwar 2 W R Mis 13, 


i 
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Notesr-Bist: 11 B TI C R 15. Ap; 15 Gal 488 
F B. Ref;20Cal 418. 

110— 1 iterference of Court with gnaidians 
of minors — 

A person apprehending danger to the health 
or life of minor should ask the Court’s interference 
under s. 21 Art XL of 1858. Luckhce Narain 
Aung Bheem v Sooruj Monec Pat Mohadaye 

2 W R Mis 6. 

111— Mismanagement — Procedure 

A certificate having been granted to A under 
Act XL of 1868 in 187:5 on the death of the father 
of a minor, in 1882 the mother of the minor ap- 
plied that the certificate should bo recalled on the 
ground of mismanagement, and that another 
should be granted to herself. The District Judge 
assuming that the minor was a member of a joint 
family, held that the original certificate ought 
never to have been granted, recalled the certi- 
ficate, and dismissed the application. 'Relcl that 
A, having obtained the certificate, brought him- 
self within the jurisdiction of the Court under 


Act XL of 1858 

guardiuDj v/ithout any sufficient cause ol 3 ustifi ca- 
tion and without legal advice, withdrew an appeal 
made to set aside a sale of the estate of the mi- 
nors, and at the same time dealt with theauction- 
purcbaser and obtained a putnee of a portion of 
that very property in the name of his own wife. 

Pitamber Doy Mozoomdar v Ishan Chttnder 
Dutt Bifiwas. 18 W R 169. 

116 — Ground for removal 

An application for the removal of guardians 
or parties appointed to take charge of the estate 
of a minor under Act XL of 1858, s. 7. must be 
supported by proof of malversation or misconduct 
such as would afiord sufficient ground for remo- 
val. Rajcssuree Debia y Jogendro Nauth. 
Roy. 23 W R 278. 

117- Removal of manager of estate. -Cfrounds 
for removal. 

A manager of the e«»tate of a minor appointed 
by will is liable to removal only upon proof of 
actual malversation, or that by reason of mental 



Act Xu of 1868, and that the Court ought to 
have considered the charges agains*- him, 

Deorani Koen v Papusman Narain. 

12 C L R 546. 

112— ‘SelIing the minor’s property, or allowing 

portions of it to be unnecessarily sold, jusi'ifies 

the recall of a certificate of guardianship. 
Goonoomonee Dossee v Bhabosoonduree 
Dossee' 18WR258. 

113— Removal of guardian— Immorality of 
guardian. 

Where charges of immorality were brought 
against th® holder of a certificate under Act XL 
of 18i8, it was held to be the duty of the Judge 
to enquire into the truth of the charges and the 
fitness of the certificate-holder. Mohunuddy 

Begum V Oomdutoonissa. 13 W R 454. 

114— Summary procedure. 

Act XL of 186 a does not empower a Judge to 
remov« summarily a guardian not appointed by 
the Court but under a will of the minor’s grand- 
father. LakW Priya Dasi v Nabin Cbundra 
Nag. 3 BLR A CS7.11WR 370, 

^ ^ for removal^ 

M ^ ^ ’ 4' ^ !|nardfan$bjp was cancelled 




other incapacitating cause, he has become in- 
capable of managing the property , but not 
merely on the ground that another person w^ould 
manage the property better. He is, it seems, 
subject to removal upon summary application un- 
der Act XL of 1858, s. 21; but if the ground upon 
which his removal is applied for involves an in- 
vestigation of accounts such investigation must 
be made in a regular suit under s. 19, previous 
to such summary application under s. 21. 

Mudhoosoodim Singh v Collector of Minda- 
pore. Marsh; 244=:2 Hay 113. 

Notes.— Appl: 4 W R Mis 3. Ref: 7 W R 522; 

23 W R ^78. 

118-Ss. 22, 28-Delay in submitting accounts. 

It is doubtful whether the provisions of s. 22, 
Act XL of 1858 are applicable in proceedings 
under s. 28 of the Act, where a guardian appoint- 
ed under the Act resigned his appointment pro- 
ducing his accounts, but was ordered to produce 
tbe accounts in a certain form, without fixing the 
timewithin which they were to be submitted, 
and the guardian produced the same after some 
delay but before any fresh guardian wm appoint- 
ed, held that, under the circumstances of the 
case, the Com t was not justified in fining the 
guardian for the delay wdthortt <«l||jg^upnn him 

r 
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to explain it and without finding that the delay 
was wilful. Umrao Singh v Newa, 

AWN 1881, 24 

119— s. 16 — Power of Judge to order accomnts 
from Guardian — Discharged guardian. 

A Judge has no power under s 16 or «i. 21, Act 
XL of 1858, to order a discharged guardian of a 
minor to file his account. S. 21 refers to the 
procedure as between discharged guardians and 
their successors, and not to a case where the con- 
test is between the owner of the estate and a 
discharge 1 guardian. Doohm Singh v Torul 
Narain Singh. 4 W R Mis. 3 

120— S. 16 — Omission of certificated guard- 
ian to submit accounts — Ke vocation of certificate. 

When a guardian does not comply with the 
requirements of s. 16 of Act XL of LS'SS, the 
High Court will not generally interfere with the 
District Judge’s order revoking the certificate. 
The District Judge should then proceed, however, 
under s. 16, and make proper arrangements for the 
management of the proporly. Bnij Mohan Lai 
V Ganga Dhan. AWN 1881, 44. 

121— Ss. 16,21,82— Minor-Certificate of Admi- 
nistration — Revocation — Duty of Court: 

S. 16 of Act XL of 1858, second paragraph, no 
doubt, requires that an administrator should 
“within six months from the date of the certifi- 
cate, deliver in Court an inventory, etc.” but it 
does not declare that, upon his failure to do so, 
his certificate shall he to" void, nor does 

it fetter the discretion of the Judge, who has 
power under s. 21 to recall any certificate granted 
under the Act or under S. 22 to impose penalties 
for non-delivery of accounts or property. A 
Judge is not competent to revoke ^-he certificat-o 
granted without affording the administiator an 
opportunity of being heard. 

Ghulam Chishti Khan AWN (1883) 206 

122— Procedure — Objections to certificate. 

A certificate under Act XL of 1 858 having been 
granted to a party as guardian of an adopted min- 
or, it was objected that the minor’s adoption had 
not been legal. Held that, as there was no doubt 
of the fact of adoption, whether the adoption 
should on enquiry prove legal or not, the certi- 
ficate was rightly given, and as the objector did 
not claim to be appointed guardian, he had no 
loviis standi to object to the appointmet of an- 


Act XL of 1858 cMinors>“(/o««ii. 

ether person Kisto Kishore Roy v Issue 
ChunderRoy 15 WR166, 

123- Party asserting rights rd^erfcly to minor 
“Discretion of Court where a will is propounded. 

Where an application is made for a ceitiflcate. 
under Act XL of 1858, a party asserting certain 
rights adversely to the minor cannot be admitted 
as a party to the record, but must seek his re- 
medy in a regular suit. Where the will pro- 
pounded by an applicant is a genuine document, 
the certificate prayed for must be granted, not- 
withstanding the existence of any “natural guar- 
dian,” no discretion being left to the Court in such 
a case. Purma Soondurce Dossec v Tara 
Soondurce Dossee. 9 W R 343. 

124- Secunty.bond, Order to furnish Power of 
District Judge— Assignment of bonds— Succes- 
sion Act, s. 257 — Qua re. 

Whether the J udge of a DistrietCourt is compe- 
tent to call upon a person to whom he grants a 
certificate under Act XL of 1858 to furnish secu- 
rity ; and whether he has done so and security- 
bonds have been given to him, he can assign them 
in the manner provided in s. 257 of the Succes- 
sion Act, 1865. Amar Nath v Thakur Das. 

5 All 248=3 WN 12. 

125 - Application for certificate Limitation. 

The lapse of six years was held to be no suffi- 
cient ground for a Judge's refusal to enquire into 
the merits of an application for a certificate under 
Act XL of 1858, that law providing no limitation 
as to the time within which such applications are 
to be made. Pupoma Soondurce Dossee v 
Tara Soonduree Dossee. 9 W R 343. 

126 ~S, 28 and s. 6— Right of appeal— Credi- 
tor — Enquiry. 

Only persons who claim a right to have charge 
of property in trust for a minor under a will or 
deed have a right to make applications under Act 
XL of 1858, and they alone have a right of appeal 
under s, 28. A mere creditor has no locus 
in the proceedings before the Judge, and no right 
to have his objections gone into. MeUoon 

Bibee v Gibbon. 12 W R 101. 

127 — s. 29, Jurisdiction — ‘'Civil Court.” 

The Court of the Judicial Commissioner of 
Assam is the Civil Couit contemplated by s. 29. 
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Ac* X L of 1868. Kaleeka Parshad Bkutta 
Charjee v. Dhukhina KaliDabee. 

WR 1864* Mis 34. 

128 —Court of District J udge. 

Ihe Civil Court to which the charge of minors 
and thoir property is entrusted by Act XL of 
1858 is the Court of the Judge of the district. 

Mohamuddce Begum v Oomdutoonissa 
15 W R 271. 

129— 'S.27— Guardian and minor-— Application 
for certificate of guardian ship- Act IX of i861- 
Duty of Court: 

Where two petitions, one under Act XL of 1858 
and the other under Act IX of 7861 for certifica- 
tes of guardianship of a minor girl were presented 
to the District Court and both were dismissed on 
the ground that under s, 27 of Act XL of 15 >8, no 
male could be appointed as guaid«an of a female 
minor; Iirli, on appeal by noth paities, that the 
lower Court ought not to have dismissed both the 
applications and that it was the duty of the Court 
upon the facts contained in the applications to 
provide for the minor’s guardianship and custo- 
dy. Hai* Snkhmal v Chanderman. 

AWN 1888, 124. 

130— Estate in territories of Maharajah of 
Benares. 

An application for a certificate under Act XL 
Of 1858 regarding estates situate m the territories 
of the Maharaja of Benares should be made in 
the Court of the Judge of Benares. Kudum 
Kootier v Budia Singh, 

1 N W Ed 1873, 163. 

Act I of 1859. 

Act I of 1859 cMercliantshipping). 

jfotes.— Rep in PfcAct XV of 1863; Act XIV 
of lS70;Act XVI of 1874: Act IV of 1875; 
ActXIIonS/O. Am,ActXUI of 187n; 
ss. 0, 10; Act V of 1^8?, ss. 34 to 37, 
Act VI of 1801, ss. 1 to 5. Act XII of 
1301 ss. 23, 24-A Am , Act VI of 1006; 
Declared in force throughout B.I., Except 
as regards the Scheduled Districts, Acts 
XV of 1874, s. 3. 

Act -I of 1859- 

See Merchant Seaman’s Act. 

Act lU of (Cantonment Joint Ma- 
gistrates,) 

Notes^ — Rep 1 Vlll of 1887. 

l^ctVIlI of 1859(Civil Procedure Code 1859)| 
Cases under ( 1 ) Civil Proeed’^re Code, 

j^l4l 4il ^ 


-Conid^ 


Act- 

(2) Arbitration. 

ACT IX OF 1859 (Forfeiture). 

Notes.*— [Rep in Pfc , Act AMTl of 1868; Act 
XII of 1591, PS. 16 to 18 and 2u; Declared in force 
— Throughout B. 1 , except as regards the Sche- 
duled Districts, Act XV of 1874, s. 3; in British 
Baluchistan (except the last para of s. 18) Reg 1 
of 1590, 8. 3 in Upper Burma (except the Shanst- 
ates) Act Xtll of 1898, s, 4. 

ACT IX OF 1859. 

See Act of State. 

Act IX of 1859— Decree under. 

Sec Government Officers, Acts of. 

ACT IX OF 1859 s. 20. 

See Limitation — Statutes of Limitation JX — 
of 1859. 

ACT X OF 1859. 

Sec (1) Arbitration Under special Act, 

(2) Bengal Rent Act, 1869. 

(3) Chaukidari ^’bakran lands, 

(4) Execution of Decree — Decrees under 
i?ent Law. 

('0 Limitation Act, XIV of 1859-Applica- 
tion of. 

(6) Review — Oiders subject to Review. 

(7 ) Withdrawal from Suit. 

ACT X OF 1859, Decision under- 

See (1) Cases under Res- Judicata — Competent 
Court — Revenue Court. 

(2) Res Judicata-Estoppel by judgment 
—Decrees in Rent Suits. 

ACT X OF 1859. 

1 — Object of Act X of 1859— Rights existing 
prior to Act 

The objeet of Act X of 1859 Avas to re enact 
the provisions of existiner laws relative to the 
rights of raiyatp, and not in any way to destroy 
those rights. If, therefore, the plaintiff h«d a go- 
rabundee tenure existing before the enaetment 
of Act X (and it had been found thatthe plaintiff’s 
gorabundee tenure had been recognized in a 
long series of decisions commencing from the year 
1846), the enactment of that Act in nowise depri- 
ved him of his rights in that tenure. 

Lcclanund Singh vNirput Mahtoon. 

17 W R 306, 


I 
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fkclXoflBbd-Goncid, 

See alflo Cases under: — 

Right of Occupancy. 

2. — Date of pasRing of Act. 

The period of limitation within which a suit 
might be broueht for ront due at the time of the 
nassing of Aet X of 1859 must be reckoned from 
29th April 1859 (the date of the passing of the 
Act), and not from Ist August 1869 (the date on 
which the Act came into operation). 

Lachmipat Sing V Mahomed Moonecr. 

B LRSupVol32; W R F B 82. 

3: — Ss. 6, 23 Suit for rent of a fishery or 
tank— Jurisdiction — Revenue and Civil Courts: — 
A suit for rent of a fishery or Julliul tenure i« 
maintainable in a Revenue Court under Act X of 
1859 where a lease transferred to the lessee a right 
to the tank and not merely an incorpororeal right 
on a construction of the lease, specially 
having legard to the condition that the lessee was 
to continue liable for the , rent even m case 
of drought and non-rearing of fish, that the 
lease was intended to be of the entire interest of 
the lessors in the tank and was 
something more than a grant of a mere right of 
fishery. 1 hat the suit for rent of such a tank was 
triable by a Civil Court and not by a Revenue 
Court under Act X 1859. The provisions of Act 
X of 1859 do not apply to a tank which does not 
appertain to an agricultural holdine:but is used 
only for the preparation and rearing of fish. 
Maliananda Chakf»avani v. Mangala Keotani 
8CWN 804.=31 Cal 937. 

Act XI of 1859 

See Cfises under 

(1) Onus of Proof — Sale for Arrears or 
Revenue 

(2) Public Demands Recovery Act. 

(3) Sale for Arrears of Revenue, 

Act XI of 1859 Ss. 5,6,7 

See Sale for a-rrears of Revenue-setting aside 
sale Irregularity. 

ACT XI OF 1859-S. 9 

Sec Sale for arrears of revenue Deposit to 
stay sale. 

ACT XI of 18Si9 

1-4.— Manager of estate under attaehmeni — 
fof ijrreatfj of 


Act XI of m^-Oontd. 

Act XI of 1869 is, to a great extent, a re- 
medial Act, passed for the benefit of th^ subject, 
and in order to relax the stringency of former 
Statutes, whereby the Crown was empowered to 
seP <»statea for non-payment of revenue. S. 5 of 
the said Act applies to estates which are under 
attachment i-^sued under Act VI II of 1869, and 
which are in the hands of a manager appointed 
on the application of the judgment-debtor for 
the purpose of liquidating the debts. Such at- 
tachments are not superseded by the appoint- 
ment of such manager. The words “ arrears of 
estates under attachment ” apply to cases where 
a portion only of an estate is under attachment, 
as well as to cases in which the whole estate has 
been attached. BunwaH Lall Sahu y 

Mohabip Pershad Singh. 12 B L R 297=* 

1 I A 89 

Affirming on appeal the decision of the High 
Court. Mahaheep Pershad Singh v Collec- 
tor of TiPhoot 13 W R423. 

5. — Ss. 6 and 6-Speoification ofmotification of 
sale — Meaning of Estate. — In a notification under 
Sec. 6 of Act XI of 1869, it is not necessary to 
specify the owners of an estate or the owners of 
shares in the estate, 9 Cal. 591 followed. 
The only thing necessary under that Section is 
that the notification »honld specify the estate or 
shares in it, which are to be sold, and in selling 
a share in an entire estate it is not necessaiy 
to specify the shares or mouzahs of which that 
share is composed. The word .“estate” as used 
in that section m'dinarily means “ Mehal ” but 
the term also applies to a portion of a mehal 
with regard to which a separate account has 
been opened but not to an undividad portion of 
a Mehal with regard to which no separate ac- 
count is kept. Ram Napain Keep v Maha- 
bir Pcpshad Singh 13 Calc 208 

Notes.— Ref; 20 Cal 326; .34 Gal 381; 8 GW 
N 337; 767. Fol 32 Cal 1U=8 C W N 
767; 32 Cal 602 = 9 OWN 348=.! 0 L J 
91 ; 6 C L J 163 Dist:.32 0al 642« 
9 0 W N 487. 

ACT XI OF 1859- S 9 

See (I) Contract Act, ss. 69 and 70, 

(2) Go-Sharers— General Rights in Joint 
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Act KI of 1859 -Gontd, I 

ACT XI OF 1859 -Ss 10 and 11 

See Oo sbarers— Suits with lespect to Joint 
Property— Possession 

ACT XI or 18 S 9 -SS 13 14. 

See Mortgage— Sale of mortgaged property 
— Purchasers 

act XI OF 1859- S 81 

Sec (1) Limitation Act, 1877, S 10 
(3) Limitation Act, 1877, ^rt 120 

ACT XI OF 1859-S 33. 

See (1) Jurisdiction of Civil Com t— Revenue 
Courts— Orders of Revenue Courts 
(?) Limitation Act 1877 Art 9o (1871, 
Art y ) 

(1) R ght of suit— Road tnd other Cesses 
feal-‘ for arrears of 

0 Suit for damages ^ 31 Aft 'SlI of 1859 eon 

templates an action igain«t the individual 
wrong doer irres^'pctive of Government and co 
parceners Gunga Narain Bose v Cornel 

10 W R 442 

7 —Receipt of sale proceeds -Ihe receipt by a 
decree holder of portmn of the smplus «a3( 
proceeds lying in deposit in a Collectors Couit 
without rpposition on the part of the jud e- 
ment debtor is not such a icctipt isisconUm 
plated by 8 38 Act XI of loV) Mohabecr 
Pershad Singh v Collector of Tirlioot 

13 W a 423 

Notes -Rif ir. WRHT 

3 — s ll-Pubhc Demrnds-Racovery Act (Ben 
gal Act VII of 1880)S8 2 and 20— Limitation 
S 2of Beng**! Act VII of 1680 does not make 
the limitation in S 3+ of Act \I of 18 >9 appli- 
cable to the execution of a decree which 
annuls a sale un lei b 20 of Public Demands 
Recovery Act Mahomed Abdud Hye v 
Gajrcj Sahai 25 Cal 283^2 C W N 89, 
Notes— Kef 26 GaH 14 F B 
Act XI OF 1859 S 36- 

See Cases under Benami rransaclion — Cor 

tified Purchasers— i\ct XI of 1«59, S 36 
ACT XI QF1859--S37 

|«t (l) Aaiam Und Re- 

phH«p I p 


Act XI 1859-CoM/i. 







f2) Gbatwali Tenure 

(6) Parties— Parties to suit— Purchasers 

(4) Case', undei Sale for Arrears of Re 
venue — Incumbrances — Act XI of 1859 

(5) Casts under Sale for Arreais of 
hevenue— Piotected Ituures 

9 — ‘Settlement -In Act XI of 1 869 Ss 37 the 
wrrd settlement refers not to the permanent 
settlement but to the settlement which took place 
after lesumption by Government of the lands 
previously hold as lakhira] Raj Cli tinder 

I Cbowdhry v Btisheer Mahomed 

24 W R 476 

Nol‘>s —Ref 10 C W X ^03 

ACT XI or 1859-S ^7 CL (4) 

See sale foi arrears of Rev.^Tnie— Incumbraii 
ces Act XI of 1869 

ACT XI or 1859 S 39 

See Lvidence— Civil Cases Miscellaneous do- 
cuments Registers 

ACT XI OF 1859 S 54 

Sec (1) -tbatement of Rent 

(2) Sale foi an ears of Revenue Purchaf- 
ers right and liability d 

ACT XIII OF 1859 ( Workman s breach of 
contract ) 

Notes — Rep in Pt Act WI of 1874 Appli- 
cation suspended in ceitim cases Mad 
Act 1 of 1903 8 2 

1 —Limitation act 1877 Act Art 120 A 
right to recover an advance 

A light to recovei an ndvauce 
made to alabourei under s ^ uf ‘\ct XHl of 1859 
which IS a penal enactment is not baried by the 
I imitation Act Sch II Art 120 In re Kittu- 

li Mad 332 

Notes -Not Foi Rat Un Or 874 Ref IG Bom 
tG8 Dist 28 Mad 37 

2 Monfey advanced on account of work to be 
performed— T canon condition that the workman 
should enter mto a contract of service 

A workman agreed in writing to work for the 
proprietors of an estate for four } ears and one 
month from Ut March 1899 to 31 March 
{u? m initlp.1 of pno rppsp which was 

?!i}l tH lif lif ftf 
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Acl Xin of 1859 Cmci 

agfiecmtnt The same person bubse qnciitly obtai 
npd in advance of PIO to he re i mb arsed by a 
monthly deduction of one iiip e f o his 
He worl ed from IsttVTaieh 1899 1 11 Ibtb beptem 
ber 1899 when he ceased to woih leaving m sll 
a sum of to be accounted for m the adjustment 
of the total advance He vias subsequently oharg 
ed and convicted under s 2 cf the Cniiiinil 
Breach of contract Act 'Vril of 1859 — li Id th«t 
the initial advance ot one lupee was not money 
advanced on account of \\ ork to be performed 
but rather a loan made without interest on the 
condition that the workman would enter into a 
contract of seivice foi the dniation of the loan 
and that the Oiiminal Breach of Contrect Act 
1859 was inapplicable to th s case that with 
reference to the ten lupees to be repaid o”t of 
wages the Act applied and an or ler should be 
made directing the workman to woik until the 
expiration Df the teim of the contract on account 
of which this sum had been advanced 
Tangi Joglii V Hall. 23 Mad 203 

Breaches of Conti’acts Act 1859 

3- -C)utia fc of labour fraudulent brea^'h of 

A t X n ot 18oJ pio\idei an adiitional not a 

subbtitULi ml remedy for fiau Julent bre"*chcs of 
(ontrict, and the right to a civil remedy does not 
depend on the obtainmentof a magistiatr & cider 
for repayment of the sum advanced Jav ji v 
Munji 1874 P J 164 

4 — Insolvent I) btors A. t — App'^al frim oi 
del m — 12 Vic C 21 — 

J he com fc fee pa’^ ible on an app ^al pref rre 1 
undei b 73 of the Indian Inooherit Debtors Act 
IS that which is piovidel for in Article 18 of Ihe 
bchediile A to the table of Ouginal sile of the 
Madras High Court dated >th May 1SS7 

Liladhara Vias V Official Assig lee of 
Madras 24 Mad 160 

ACT X!V OF 1859 

Spc (1) Limitation Act 1S59 

r2) Limitation Acts T\ of 1871 and 
XV ol 1877 and TX of 1 109 

ACT XV or 1859 (Patent?^) 

notes ~~R 0 Act A of 1888 
ACT XV OF 1859 


bee Crses under Patent 

C C 2a 


Aci’-Oontd, 

ACT XV OF 1859 S 22 

^ See 71) Limitation Act, 1871, Art 11 

{2) Transfer of Civil Case — General Cases. 

^ Act VII Of I860. 

See Company 

ACT VIII or I860 (Electric Telegraphs) 
Notes —Rep Act 1 of 1876 
ACT X OF 1860 (Custom duties) 

Notes —Rep Act VIII of 1868 
ACT XXI OF 1860 (Societies Registration) 

Notes —Rep in Pt Act XVI of 1874, Deola 
red in force— -Ihroughout B 1 except as regards 
the Scheduled Districts Act XV of 1874, S 3, in 
Hppei Burma (except the Shan States) Act XlII 
of 1895 S 4 

ACT XXI OF 1860 (Societies Registration) 

1— S 20 — Charitable society — Religious socie- 
ty existing: for the management of a publm 
mosque — 

A religious purpose may be a charitable pur- 
pose and a society for religious purposes will 
ordinal ily be a society for charitable purposes 
obantable purposes are not restricted to the 
giving of alms or otbei charitable reLefs, but the 
wor Is have a much wider legal meaning Held 
that the religious sooiety which had, for its ob- 
ject the control and management of and the 
protection uf the property appertaining to, a cer- 
tain public mosque was a society which might 
legally be registered under the provisions of the 
Societies Rtgistration Act 1850 The Anjuman 
Islamia of Muttra v Nasir-ud din 
AWN 1906 59-3 A L J 124=28 All 384 

ACT XXI or 1860 

S<»e Incorporated Society 

ACT XXII OF 1860 

See Chittagong Hill Tracts Act 

(2) Ceitiftcate of Administration — Act 
XXyjlrf I860 

(3) Letters of Administration 

ACT XXVII OF 1860 

See buccession Ceitiffcate 

ACT XXVII OF 1860 

See (1) App al-CerLh at<^ ot Administration 
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Act- Oontd. 

(4) Probate— Power of High Coiut to 
grant, and form of. 

(5) Representative of deceased person. 

(b) Review— Orders subject to Review. 

(7) Right of buit — Contracts and Agiee- 
ments. 

(b) Right of buit — Orders, Suits to set 
aside, 

(9; Succession Act, S. 3H. 

ACT XXVIil OF i860 (Bouiidai*y-Mai*ks). 

Notes:— Rep. in Madras, Mad. Act IV 1897,* 
(in Ooorg), Keg. i of 

ACT XXVIII OF 1860. 

See Madras Boundary Marks Act. 

ACT XXXII OF 1860. 

See (Ij Income Tax xVct, 1860. 

(2) Right of Suit— Income Tax. 

ACT XXXn OF i860 (Income — Tax), 
Notes:— Hop. Act VIII of 1868 
ACT XXXVI OF 1860. 

See Stamp Act XXX vi of ISOO. 

ACTXXXVl OF 1860 S 13. 

See Stamp Act, 1879, S. 34. 

ACT XXXVI OF 1860 (Stamps). 

Notes:— Hep Act X of 1862 


Kcl-Oonfii^ 

goon, Bur. Act IV of 1899,S B, when notified (and 
see Ss. B, 4); Rep m Pt. and Am. in North We«t 
Frontier Province, Beg. VXl of 1901, Ss. 3, IH; 
Am, Act HI of 1588; Act Yin of 1895; S. 34; 
am. Act 1 of 1903; supplemented, Ben. Act VI 1 of 
1869; portions extended to Calcutta and Suburbs 
with Modifications, Ben. Act 1 of 1898; in the 
Sonthal Parganas, Keg. Ill of 1872, S. 3, as 
amended by Reg. Ill of 1899, S. 3, in the Angul 
District, Reg. 1 of 1894, S. 3; in the Chittagong 
Hill-tracts Reg. 1 of 1900, S. 4; in the Arakan 
Hill Histiict (except S. ll), Reg. IX of 1874, S. 
3; in Upper Burma (except the Shan States), Act 
XllI of 1898, S. 4; in British Baluchistan, Reg. 
1 of 1890, S. 3. 

ACT V OF 1861. 

See Superintendence of High Court— Charter 
Act, S. 15. 


ACT XLIl OF 1860. 

See Special Appeal— Small Cause Court Suits 
— Ceneral cases 

ACTXLIII OF I860 (Amending Act VHI of 
1859). 

N-^tes'-Rep Act XXiir of 1861 

ACTXLVIIIOF 1860 ( Police, Presidency 
Towns amending Act.) 

Notes:— Rep. (in Calcutta) Ben. Act TV of 
1866; (in Madras), Mad Act VIII of 1867 S. 81; 
(in Bombay) Bom Act IV of I902. 

ACT LlII OF 1860 S. 2. 

See Revival of Suit 

Act V of 1861 (Police! 

Notes.-— Rep. m Pt. Act JX of )Sri, Act XVI 
onsets AetX of 1885; Rtp. in Pt. in Bengal 
Dtetriot) ana 


ACT IX OF 1861. 

Seei(l) Appeal— Acts— Act IX of 186*1. 

(^) Custody of Children Court Fees Act. 

(3) Guardian — Liability of Guardians. 

(4) Mahomedan Law — Guardian. 

( 5) Minor Custody of Minors 

(6) Munsif, Jurisdiction of. 

ACT IX of 1861 (Minors). 

Notes— Rep. Act VIII of 1890. 

ACT X OF 1861 ( Repealing Enactments 
relating to Civil Procedure). 

Notes:— Rep. Act XiV of 1870 

ACT X OF 1861, 


Sec (1) Oath. 

(2) Witness — Civil Cases 
Witnes8‘=^s. 


Defaulting 


ACT XI OF 1861 (Amending Act XIV of 
1459). 

Notes*— Act Via of 1868. 




A CT XI OF f86l. 

See Limitation Act, 1859— Ope. 
ration of Act. 

Act XVI of 1861. 

See Stage Carriage Act, 

Act XXI of 1861 (Incoitt® Tax)* 

Motoii-lep A#, ?IJ! of liisi 
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Act xxm of 1861 (The Code of Civil Pro 
cedutre.) 

Notes. — Rep Act X of J877. 

ACT XXin OF 1861. 

See (1) Appeal. 

(‘J) Appellate Court, Jurisdiction of. 

(3) Execution of decree. 

(4) Jurisdiction of Small Cause Court. 

(6) Mesne Profits. 

(6) Review of Judgment . 

(7) Revision in Civil Cases. 

ACT XXIII OF 1861. 

See Civil Procedure Code 1882 (\S17), 

ACT XXIII of 1861 SIO. 

See Interest'-Omission to stipulate for. or 
stipulated time has expired — Decrees. 

ACT XXIII of 1861 S 11. 

Sec C P C S 47 question in execution of decree 
ACTXXllI of 1861 S 35. 

Sec Superintendence of High Court. 

ACT XXIX OF 1861. 

See Articles of war. 

ACT XXXI OF 1861. 

See Saltpetre. 

Act IV ofl862. sio. 

See Bank of Bengal. 

ACT VI of 1862 (Annexing schedule to Act 
IV of 1862). 

Notes. — Rep Act Xi of 187d. 

ACT VIII OF 1862, s. 4. 

See JiiTisdictioa of Civil Court — Foreign and 
Native Rulers. 

ACT X of 1862. 

Sec Stamp A^'ts. 

ACT X of 1862. 

Sec Cases under Stamp Act, X of 1812 . 

ACT XV OF 1862, SI. 

See Judicial oflicers, Powers of. 

ACT XX OF 1862 (Presidency High Courts) 
Notes:— Rep., Act X of 1877. 


HCl-Contd, 

Act XIV of 1863. 

See Enhancement of rent 

Act II of 1863 ( Appeals to Queen 
in Council ) 

Notes: — Rep., Act VI of 1874. 

ACT II OF 1863 SI. 

See (1) Appeal to Privy Council -Cases in 
which appeal lies or not — Appealable 
Order. 

( 2 ) Execution of decree. 

ACT XIX OF 1863 (Amending Act X of 
1859 in the Province of Agra ) 

Notes — Rep ActXlI of 1876; (in the Central 
Piovinces and the Sarabalpui District), Act IX 
of IbU 

ACT XIV OF 1863. 

See (T) Appeal— Act XIV of 1863. 

(21 Collector, 

(3) Jurisdiction of Revenue Court N.W.P. 
Rent and Revenue Case‘s. 

(4) Limitation Act, (1908) S. 14. 

( 6 ) Parties — Parties to iSuits — Cosharers. 

( 6 ) Parties — Parties to Suits-Rent Suits 
For. 

(7) Right of Suit — Revenue, Suit for Ar- 
rears of. 

(8) Settlement Otlicer. 

ACT XVIII 1868. 

Sec Practice— Civil Cases — Affidavits. 

ACT XIX OF 1863 (Partition of Revenue 
Paying Estate. 

Notes:— Rep in Pt Act XiV of 1870, Rep (in 
Agra Except certain Areas^, Act XIX of 1873; 
(m Oudh), Act Xvm of 1876; (m Ajmere), Keg. 
Ill of 1877; (in the Central Provinces and the 
Sara balpur District) Act XVIII of lt981 S, 156 W 
(inserted by Act XV I of 1«»9, S 26). 

ACT XIX OF 1863 ( Partition of Revenue 
Paying Estates). 

Sec ( 1 ) Jurisdiction of Civil Court — Revenue 
Courts — Partiti on , 

(2) Jurisdiction of Revenue Court — NW 
P Rent and Revenue Oases. 

(3) Partition — Miscellaneous Cases, 

ACT XIX of 1863 S « 

See (l)Appeal— Acts— Act XlXof 1863. 

(2) Jurisdiction of Civil Court-Revenue 
‘ Courts— Orders of Revenue Courts, 
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k(ji-Oontd, 

ACT XIX OF 1863, Ss. 8 and 9. 

See Bps J udicata— Competent Court- Revenue 
Courts, 

ACT XIX OF 1863, S 38. 

See Partition— Form of Partition. 

ACT XIX OF 1863, S. 47. 

See Partition— Bight to Partition— General 
Cases. 

ACT XIX OF 1863, S. 83. 

bee Jurisdiction of Civil Coart-Eevenue Courts 
—Partition. 

ACT XX OF 1863 (Religious Endowments). 
Notes:— Bep in Pt Act Vll of 1870; Act XIV 
of 1870; Act XVI of 1874; S 3 A M; Act 
of 1891. Extended to the Kanara 
District, Bom Act VU of I 860 . 

ACT XX OF 1863. 

See ( 1 ) Appeal— Acts— Act XX 
of 1868. 

( 2 ) Appeal— Decrees. 

(3) Arbitration-Arbitration under special 
Acts— Act XX of 1863. 

(4) Endowment. 

( 5 ) Hindu Law— Endowment-Succession 
in Management. 

(0) Jurisdiction of Criminal Court- Gene- 
ral Jurisdiction. 

(/) Mahomedan Law — Endowment. 

( 8 ) Kiffht of suit— Charities and Tru« 5 ts, 

(9) Small Cause Court Rangoon. 

( 10 ) Right of Suit-Endowments. 

Suits Relating to. 

( 11 ) Superintendence of High Court-Char- 
ter Act s 15 . 

( 12 ) Superintendence of High Court Civil 
Procedure Code, s 622. 

(13) Valuation of Suit— auits. , 

(14) Wastelands, 

ACT XX OF 1863. 

l-Saits for declaration of trusts of a temple - ' 

In bringing a ,„;t nnder ActXX of , 8,3 1 

necessary to show that the temple was one which ‘ 
was formerly under control of the Board of Ee- ^ 
venue. The Act applies to property i„ Calontta. 

Ganes Singh y Ramgopal Singh 

^BLR,Ap.55. 
Notei|:-Dis 8 : 3 Cal 603. Ap: 18 All 227 Ref- 
04 Oal 687. 


Act XX of i863-!Religioi3S Endow- 
ments yOuntd. 

e 2-Suit to establish right to share in raanagcffient 
of temple. — The suits referred to in Act XX of 
180 s as needing the authority of the Court for 
their jurisdiction, are solely suits charging trus- 
tees, managers, or committees with misfeasance, 
malversation of the temple property, or neglect 
^ of duty. Tbers is nothing in the Act to oust the 
jurisdiction of the ordinary Courts over suits to 
establish a right to share in the management. 

Agi?iSarma Embrandri v Vistnii Embranidi'i 
g Jatiadhana Embrandri v Pala Bui Kasava 
Embrandri 3 M H C 198. 

Notes.-— Fol: 4 M H C R 112; 404 : 4 Mad 157. 

^ Dist: 14 Mad 1. Ref; 2 Mad 68. 

^ 3— Religious Endowmenhs Act ( XX of 18G3j— 

^ Temple Committee— Power to dismiss the Mokte- 
sar of a temple— Onus of proof. 

The Plaintiff, a Moktemr of a temple was 
dismissed by the Temple Committee constituted 
under the Religious Endowment*? Act, 1863, and 
was displaced in his appointment by others. He 
seed the Committee fora declaration that the 
plaintiff was entiCed to his office of Molitp,mr 
and the appointment of the new MoUtemys was 
illegal. 

IMd, decreeing the claim, that the poNversof 
appointment and dismissal with which the 
defendants as a Committee were vested, were 
exercis'^able not in their own interests but in 
the interests and on behalf on the I}era,<ithan 
whereof they were trustees. They were, there- 
fore, not at libeity to appoint or dismiss 
aibitrarily. capriciously or for private leasons 
of their own, but only on grounds justified by 
the interests of the institution. The appoint- 
ment of the plaintiff by the Committee, there- 
fore, implied that his tenure of office was to 
continue so long as its continuance was not 
inconsistent with the interests of the Devasthan. 

Upld, also, that the was on the plaintiff 
to show that the Committee had not, in dis- 
missing him. acted on Jide belief that the 
(iisraissal was necessary in the interests of the 
J)prasU>an, but had been actiiaied by some 
other and improper motive. 

Bhavanishatikap y Timmanna. 

8 Bom LR 407=30 Bom SOS. 

4-Pornmm.nt .ohemo by the Bo»rR of Beve- 
nun appointing hereditary truntees in a temple, 
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Act XX ofi863- Religious Endow- 
ments )-Vontd. 

Committt'e not. competpnt to alter — Whether 
Committee could appoint temporary additional 
trustees — Eegulation VII of 1817, resting in 
the Committee of the powers of the Board of 
Revenue" under. 

The question in this case was as to the 
right of a temple-Committee to appoint tem- 
porary, additional trustees for a temple, in 
respect of which a certain number of persons 
bad been invested, originally, by the Board of 
Revenue with hereditary right to the trustee- 
ship. On objection taken on behalf of the 
Committee ( appellants ), that it was not com- 
pet®nt to the Board of Revenue to have intro- 
duced an hereditary element into the manage- 
ment of the temple, hold^ the case was one, in 
which it was competent to the Board, under 
Sec. 13 of Regulation VII of 1817, to make such 
provision for the trust management or superin- 
tendence as might, to thorn, seem right and 
fit, with reference to the nature and condition 
of the temple and that there was no neces- 
sary inconsistency between the exercise of such 
superintendence and the existence of hereditary 
trustees, whether appointed by the Board or 
otherwise. ( 7 M. H. C. 77. F ; 7 I\I. 499, Dus: ) 
Having once made a certain scheme for the 
management of the temple, it was not open to 
the Board to revoke it and so it was not com- 
petent to the Board itself, much less to the 
Committee, to arbitrarily put an erd to arrange- 
ments once permanently made. On the ground 
that the Committee had thus no power to alter, i 
as they did, the construction of the temple nmna- 
gement regularly established by the B'^ard, it 
was laid down following (17 Mad S12, Fol:), that 
where tb'^re is an hereditary trustee.it is not com- 
petent for a Comraitt^^e to appoint additional 
trustees and that, to lay dawn that the Committee 
has an unqualified power to making such tempor- 
ary appointments, it would give them a power 
liable to grave abuse ( 29 M 179, F.)l^tirther, such 
appointment not only docs not necessarily add to 
the efficiency of the body but it has the effect 
of modifying the powers and responsibilities of 
the existing trustees. 

K. S, Ganapathy Ayyaf v. Sri Yedavyasa 

^lasitiga Bhutter. 1 M L T 127 = 

16 M L J 435=29 Mad 534. 
5— Temple Committee, duties of— Appointment 
of manager-— — Buaincs.s done by circulation — 
Validity. 


AcL XX of 1863-'ReiiQiciis Endow- 
ments ) Von(d. 

The Committee as a body constituted under 
statutory authority should, in the absence of the 
specific provision in the statute, follow as far as 
practicable in the transaction of its business 
the usual procedure adopted by public bodies 
entrusted with duties more or less of a public 
character. The committee should, therefore, 
ordinarily transact its more important business 
( such as the appointment of a hustee ) at a 
meeting held after due notice to the members. 
But the committee should not be looked on 
strictly as a corporation so that all the techni- 
cal rules applicable to such bodies in England 
should not be applied to it. The transaction of 
such more important business otherwise than at 
a meeting is, therefore, not void and is capable 
of being adopted and approved of by other mem- 
bers who may not at first have agieed to it. 
^^emhle The exercise of minute control by the 
committee over the details of the manager’s 
action in administering the trust is hardly con- 
sistent with the respective responsibilities imposed 
on the trustee and the committee by Act XX of 
I8()3. Prima facie it is the duty of a paid trustee 
to keep the accounts of the trust, or at least to 
supervise the keeping of accounts. Where, on 
papers being under circulation, three members 
of the committee gave their votes to the defend- 
ant for his appointment as manager and two 
others did not then assent but subsequently ac- 
cepted bis appointment i—Reld, that the defend- 
ant was validily appointed. ( 23 Mad 483 Dist 
12 Mad Bfit) Ref). Subba Naidu v Gopala- 
sawmy Naidu. 15 M L J 185. 

6 — Trustee of temple — Position- Act X X 
of 1863— Devastanam Committee. 

The Devastanam Committee of a temple, ap- 
pointed under Act XX of 1«63, exercise the same 
pt Avers of supervision that were formerly exer- 
cised by the Board of Revenue under Reg. VlI of 
16’17; but the property of the temple is not vested 
in them, nor do they represent the property. 
The person who represents the property is the 
trustee or manager, who is indeed appointed, and 
may no doubt be removed, by the Committee for 
sufficient cause. But the trustee or manager is not 
in the position of r clerk or servant removable 
at the pleasure of the Committee. He holds his 
office permanently though subject to remov.'^l for 
misconduct. The deity is regarded as the owner 
of the temple property, ami the trustee or maua- 
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Act XX of 1863 -(Religious Endow- 
ments yOontd. 

ger appointed hj the Committee is the agent of 
the deity subject to the Committee’s control. 

Mutliuswami v Queen-Empress. 

6 MLJ14. 

7 — Religious Endowments Act Temple 

Committee— Suit by majority of members— 
Maintainability. 

There is no provision in the Act for ji majo- 
. rity of the members of a temple Committee su 
ing on behalf of the whole of the members there- 
of. Bangaru Aiyaf v. Siva Subrahmania 

10MLJ 397. 

8— Removal and appointment of trustee by 
Committee— Order by some members of Com- 
mittee in violation of rules relating thereto— 
Right of other members to sue for declaration of 
its invalidity, A majority of the members 
of a taluk Committee dismissed the trustee of a 
temple and appointed another m his place. 
The order was passed without convening a 
meeting therefor and against the opinions of 
the other members of the Committee. The 
majority of members communicated their order to 
the authorities with a view to placing the new 
trustee in the room of the old one and did othei 
acts calculateii to interfere with the management 
of che latter. The other members of the com- 
mittee thereupon sued for a declaration that the 
order was iHegai and invalid. Held that, as un- 
der Act XX of 186.-1, the superintendence of the 
temple was vested in the committee, each mem- 
ber thereof was bound to take part m discharg- 
mg the duty of the Committee, part of which 
consisted in seeing that the institution was un- 
der the management of a proper trustee. 7 be 

plaintiffs were entitled to maintain the suit in- 
asmuch as they were virtually excluded from the 
deliberations of the Committee. 

Likslimtnarayana Aiyar v. Thandavapaya 
10 ML J 100. 


9— Powpr of Gov ernment to remove trustees 
—Power of Committees to dismiss trustees for 
misconduct. 

Where an institution falling nn ler ,? of the 
Act IS handed over by the Government to a 
committee appointed under the Act, the Govern- 
ment has not the power to remove the trustee 
iT*' belonging to the Com- 

Ip thi^ case, the Government 


- Act XX of 1863-CReligious Endow- 
ments yVontd. 

if had resumed an uiam land granted for perform- 
ance of services and substituted a money payment 
j. therefoi. The resumptnn was due to the fact that 
k the services were not prop<=*rly performed. The 
Q Committee dismissed the trustee for this miscou- 
_ duct as well as others- The lower appellate Court 
held that the resumption, by (xovernment, of the 
j. was itself a sufficieht punishment. the 

^ resumption by Government was in no sense a 
punishment, the Government not having the 
power to punish. It was only a precautionary 
^ measure to render malversation more difficult and 
• that the Committee had, therefore, a right to 
y remove the trustee from his office. Mahomed 
Abdulla Sahib v Ghulam Hussain Sahib 
15MLJ26. 

if 

fl lO-Right of person interested to sue for misfeas- 
a ance by managers, etc. — Public endowment, 

!. In the case of a public endowment transferred 
i to tiustees, managers, or superintendents of such 
f l«nds under Act XX of 18f53, any person or persons 
j interested (and the interest need not be a pecuni- 
) ary one) in the religious establishment, in its 
' worship or service, or in its trusts, has 
« right of suit, after leave Obtained from 
a Civil Court against such trustees, etc., 
for misfeasance, or breach of trust, or neglect of 

^^^7- Kuneez Fatima v. Saheba Jan 

8 W R 318. 

11 Suit for removal of mohunfcand appoint- 
ment of another, 

A suit for the removal of the present mohunt 
of a religions endowment and for the appointment 
of the pefitinner in his place is not of such a na 
ture as is contemplated by Act XX of 18fi3. 

Kishore Bon Mohunt v Kalee Churn Giree. 

I 22WR364. 

12 -Suit to compel heir of manager to make 
good deficiency— Leave of Court. 

Act XX of 1863 does not apply to a suit bro- 
ught by the dharmakarta of a temple and one of 

Its worsi'ippers to compel the defendant, as heir 

Of the late manager, to make good, out of the 

property inherited by him, the deficiency in the 

evsstbanam funds caused by breach of trust and 
misappropriation W the late manager. The leave 

of the Civil Court for the institution of such a 

ahi?' ‘be suit is maintain- 

able. The right of instituting such suits is not a 
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privilege accorded by Act XX of 186S, but a pre- 
existing right. Jcyangarulavaru v Burma 

Bossji. 4 M H C 2. 

Notes— Ref: 2 Mad 58: 21 Mad <06. Fol: 29 
Mad 106== 15 ML J 475. 

13 — Suit to elect Dharmakarta or agents from 
temple — Right of Government to divest itself of 
power of interfering with appointment— Mad. 
Reg VU of 1817. 

Plaintiffs, members of the committee appoint- 
ed under Act XX of 1863, sued to eject defend- 
ants (the dharmakarta and his agents) from the 
possession and management of the temple dedi- 
cated to Sn Viraragflva Swami at Trivellore and 
to establish their (plaintiffs’) right to the posses- 
sion and control of the said temple. Defendants 
denied the rieht of the plaintiffs to exercise any 
control whatever , over the temple. This right 
depended upon whether, at the period of the pas- 
sing of Act XX of 1863, the nomination vested in, 
was exercised by, or «’’as subject to the confirma- 
tion of the Government, or any public officer. It was 
admitted that in 1842 the Board of Revenue did, 
80 far as it could divest itself of all right to in- 
terfere with the appointment of a dharmakarta, 
but it was contended for the plaintiffs that it 
was not in the power of the Board of Revenue so 
to divest itself of the duties imposed upon it by 
Regulation Vi I of .Hefdy that, essuraing the 

Board of Revenue to have had such a right, there 
was nothing in Regulation VI I of 1817 to prevent 
them from ■'•enouncing that right if they chose. 
Venkatesa Nayadu v Shagatopa Shri Shag- 
atopa Swami. 7 M H C 77. 

Notes.— Fol : 29 Mad 534 = 16 M L J 435 = 
1 M L T 127 Dist: 7 Mad 499. 

— Jurisdiction — Clause in deed of endow- 
ment excluding jurisdiction, — 

The jurisdiction given to Courts by Act XX of 
1863 cannot be excluded by any clause in a deed 
of endowment. Imdad Hossein v. Mahomed 
AH Khan, 23 W R 1S0=14 C L R 882= 

2 I A 83. 

Notes*— Ref. 1 Cal 456; d Cal 612; 6 Cal 512; 
21 Bom 509; 27 Bom 43, Fol: 25 W R 
516; 1 Mad 65, Dist; 13 Cal 3; 20 All 96, 
Con: 2J W R 314. 

1i -Madras Regulation Yl I df 16 If SI. 13--' 

DiMMtiopftrir pawi? I«i bf tiiad hf the 


Act XX of 1863-1 Religious Endow- 
ments yContd. 

Committee while appointing new trustees when 
the power of management is not hereditary. 
Trusts Act ( TI of 1862 )S 49. Jurisdiction of 
Hvil Court. A temple Committee appointed un- 
der Act XX of 1863 has a right to appoint new 
trustees when there is no hereditary trustee for 
adding to the existing trustees but this right is 
discretional y and must be used bona-fid^ and 
reasonably according to the principle embodied 
in S 49 of the Indian Trusts Act. If no pro- 
per discretion is used the right may be controlled 
by a Civil Court of original jurisdiction. 

Davud Saiba v. Hussein Saiba, 17 Mad 212. 

Notes:— Fol.* 16 M L J 435 = I M L T 127« 

29 Mad 53 1, 

16- Ss. 13, 14, 18— Whether a trustee can sue 
a co-trustee for breach of trust without sanction 
under S. 18— How far actmn of the majority of 
trustees binds the minority— Temple Committee 
powers of control of, over trustees. — 

A trustee of a religious endowment, constituted 
under Act -XX of 1863, can sue his co-trustee for 
a breach of trust, without getting aanction under 
S. 18 of the Act. Such right of suit is given by 
the general law, and is independent of tha pro. 
visions of Act XX of 1 863. Though the decision 
of the majority of the trustees ot a public trust 
, binds the minority m matters connected with the 
management of the trust property, it does not 
bind them in regaid to matters which are ultra 
ares and beyond the proper sphere of the trust. 
Samaram Singarachariar v. Krishnaswami 
Iyengar, 4 Ind Cas 874 = 19 M L J 518. 

17 — Resolution-— Q uorn m — Unan imity 

Held, that the resolution of a temple 'commit- 
tee constituted under Act XX of 3863 need not, 
in order to hp valid, be the unanimous resolution 
of all the members of the committee. 

Where three out of seven members attended 
a meeting convened after due notice to all the 
members and concurred in dismissing the plain- 
tiff from temple trusteeship: 

Meld^ that a resolution passed by a majority 
of the members present at a meetmg was valid 
and binding; that even if it was not law, yet in 
i his particular case three formed the quorum un- 
«ler the resolution p«8sed by the committee on 
l»th of Mafob 1879} and eubiseqttihtly unU 
forwilf oUi and rimlw* 
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tion passed by three members was not invalid 
in law. Atiantansrayana Iyer v. Kuttalam 
Pillai, 22 Mad 481-Q M L J 203. 

18— a 3— Power of committee appointed un- 
der the Act. — 

A committee, appointed under Act XX. of 1863 
iia« power to dismiss the trustees or superintend- 
ents of temples described in s, 3 of the Act, with- 
out having recourse to a ci^il suit; but such po- 
wer can only be exercised on good and sufficient 
grounds. Cliinna Rang^iyangar v. Subraya 
Mudali, 3 M H C 334. 

Notes:“-Fol- 4 M H 0 R 112. 40t, Ref: .3 M 
IT C R :>3; 21 Mad 179, 1 Bom L R 743; 
30 Bom 503 = 8 Bom L R 107. 

19 — Ss. B and 4“ Onus of proving that S. 3 
appHes to a particular temple. 

Plaintiff, a trustee newly appointed by the 
temple Committee, .su^^d for a declaration that 
defendant, who has been r'^nioved from h’s office 
of trustee by the Committee, hid no right t > the 
management of the plaint temole, and for a per- 
manent injuneCon restraining him from interfer- 
ing with the said management. The defendant 
admitted in u calendar case, and in n petition to 
the Devastanam Oommittee, that th® temple was 
subject to the Committee, though he claimed to 
be the hereditary that the bur- 

den of proving that the temple was one, which 
S 3 of the Religious Hindu wments Act applied, 
lay on the plainfcift, and that the statements of 
the defendant were not, in the circumstances, 
sufficient to shift the buiden on to the defendant. 

Ganapathi Gurukal v. Sivarama Aiyar, 
t) M L T282 

20— Ss. Sand U Form of decree — Court’s 
power to appoint trustee— Trustee’s dulics— Ac- 
counts to be kept and submittel by trustee — 
Trustee to be a celibate: — 

The trustee of a Purga is bound to keep pro- 
per accounts. If the Du rga falls under S. 3 of 
Act XX of 1361, he will be bound to submit 
them to the Committee. I*' it does not, he is, 
nevertheless, bound to keep separate and clear 
accounts of the DurgA income and expenditure. 
Under S. 14 of the Act, the court may diieot the 
xempyal of a trustee ora manager, VVheie a dis- 
missed trustee is in possession of trust properties, 

his pas- 


i Acl XX of 1863-(ReIigiou5 Endow- 
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session of the trust properties. It is necessary, 
theiefore, to diiect siurender of possession. If 
there is any person alreatly competent to repre- 
sent the tiust, possession may be delivered to him. 
If the power of appointment is shown to be vested 
in any peison, such person may be directed to 
make the appointment, and possession may be 
delivered to him. Iftliereis no person compe- 
tent to represent the tiust, a receiver may be 
appointed t'-‘ take charge of the estate. — 

Whether the Court is competent to appoint a 
trustee’ A married man is unfit to be a Jauia- 
shin of a Durga. Miyaji v. Slieik Ahmed, 
18 MLJ 205 = 31 Mad 212. 

21— Removal by Committee of Superintend- 
ent of Pagoda— Ground for removal. — 

Where there were not good and sufficient 
grounds for the removal from office of the defend- 
ants, superintendents of a pagoda, within S. 3 of 
Act XX of 1863, by the committee appointed un- 
der that Act, the High Court confirmed the de- 
cree of the Ciul Judge dismissing a suit brought 
by the piaintiffi, who had be^^n appointed by the 
committee as supeiintendents m place of the de- 
fendants tor the reco-s^ery of the pigoda, and the 
property belonging <o R Ohinna Rangaiyangar 
V. Subraya Mudali, 8 M H C 338. 

22— Committee, Suit by, to enforce right of 
contiol — 

The committee of a distnct duly appointed 
under Act XX of i8 iS are entitled to maintain a 
suit in a Civil Court without having obtained the 
leave of the Court to bung the suit as well when 
the object of the suit is to establish their right of 
control under S A of the Act as when it is sought 
to enforce such contiol against the officers of the 
I tomple subordinate to them. Venkata«a Naldu 
1 V. Sadagopasma Iyer, 4 It H C 494. 

23— Ss. 3, t, 11,12— Suit filed by the members 
of a temple committee— Burden of Proof— Form 
of decree. — 

suit was brought by the members of a tem- 
ple committee who were appointed under Act XX 
of 18fn agonist one who claimed to be the here- 
ditaiy trustee of a Hindu temple for getting pos- 
session of tc.nple property, for having it declared 
that they have a right to receive certain annual 
dues and h>r getting permanentin junction against 
defendant ordeiing him not to inteifere wltK 
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these dues. jSVZii, it was the duty of the plain- 
tiffs to prove that the temple comes in a class 
mentioned in S. 67 the act. On appearing that 
the temple was not founded by the defendant’s 
ancestor and Government had appointed him a 
tiu8tee,and his successors in the oilice of a trustee 
were not all of them members of his family:— 
Held, that a decree declaring that the disputed 
temple comes under Sec. 3 of the act, and as such 
the plaintiffs should have jurisdiction, should be 
made in favour of the plaintiffs (i) that the plain- 
tiff’s had no right to get the possession of the 
property or the income uf the temple under Secs. 
14, 1, 12 of the Act XX of 18C3. Ponduranga 
V. Nagappa, 12 Mad 366. 

Notes;— Ref: 6 M L J 14; 15 M L J 185 = 
31 Mad 111. 

24*— S. 4— Power of committee to call for ac- 
counts from trustees of temple. — 

A District Committee appointed under Act 
XX of 18(53 has no right to call for accounts 
from trustees of temples which are within S. 4 
ot the Act. Venkatahala Krishna Chettiyap 
V. Kaliyanaramaiyangap, 5 M H C 48. 
Ramiengap Ramanuga Chariyap v. Guana- 
sambaiida Pandarasannada, 5 M H C 58. 

Notes :--Di8t. 9 C L J 6.^6. 

25 -Right to restoration of endowment of which 
plaintiff had been deprived under Mad. Reg. VII 
of 1817. 

The plaintiff, claiming to be tie owner of a 
muth and certain hnd attached to it under a 
grant from the Rajah of Tanjore from the posses- 
sion of which he had been ejected by the Collector 
of Tanjore in 1856 on charges of breach of trust 
and other misconduct, sued to recover the posses- 
sion of the lands and mesne profits. The Civil 
Judge found that the grant was for the performa- 
nce of religious ceremonies and pious observances 
only, and that the plaintiff had led a vicious life 
and been guilty of malversation in his office, and, 
being of opinion that the plaintiff had been pro- 
perly deprived of the lands belonging to the muth 
under Madras Regulation VII of 1817, dismissed 
the suit. Held that, under s. 4 of Act XX of 1803. 
the plaintiff became entitled, on the passing of the 
Act, to the restoration of the endowment. Jusa 
Ghftpi Gosamiep y. Collector of Tanjore, 

5 M H C 334, 

Notfi«— Dist; U Mad 1. Ref: I Bom L R 743. 

26-« Right to control affairs of templevirana, 

fer af propefty— Form of ordfir-BIgbt of 

0, 0. 23 


Act XX of 1863-(ReIigious Endow- 

ments)-6’on#i/. 

In 1849, the Boaid of Revenue, acting under 
Bengal Regulation XIX of 181U, interfered in 
the management of the affairs of a* temple. In 
a suit relating to the affairs of the temple insti- 
tuted in 1878, it did not appear whether any 
transfer of property had been made under s. 4 
of Act XX of 1863, but it did appear that, in 
18G6, the Judge of Patna had appointed a manag- 
er of the temple. Held that, the right of the 
Government officers to control the affairs of the 
temple had been sufficiently proved. 

Dhuprum Sing v. Kishen Singh. 
9 C LR 410=7 Cal 767. 

Notes:— Appl; 18 All 227; 19 All 104. Ref: 
12 Bom 247; 17 M L J 1; 34 Oal 587; 30 
Mad 155. 

27- Act XX of 1863— Ss,4, 6-Powor of Diatric*" 
Courts to appoint trustees— Malabar Devasama. 

The vacancy of a trustee cannot be filled up 
by the District Courtis under s 5 of Act XX of 
1853 unless the former trustee has got the pro- 
perty actually transferred to him under s. 4. 

Ittuni Panikkap y. Irani Nambudripad. 

3 Mad 401. 

28- S8. 4, 14, 18 — Trustee appointed by temple 
committee — Grant of sanction to sue for removal 
of such trustee. 

A District Judge has jurisdiction to grant 
sanction under s. 18 of the A^t for the institu- 
tion of a suit for the removal of a trustee ap- 
pointed by a temple Committee.* Shunmugam 
Pillai V. Sankaramurti Mudaliar. 

lOML J109. 

29- Appointment of trustee to religious institu- 
tion. District Judge’s rght. Collector as agent 
of Court of Wards. On the death of a hereditary 
trustee of a temple the collector as agent of 
the Court of Wards who had the management of 
the deceased’s estate during the minorBy. of the 
deceased’s sons made an application for having 
been appointed as trustee on behalf of the sons. 

Held, that the District Judge had Jurisdic- 
tion to make an appointment under sec. B of Act 
XX of 1863. Somasundara Mttdaliar v. 

Vythilinga Mudaliar. 19 Mad 285= 

6 M L J 92. 

Notes:— Reff 26 Mad 89. 

SO— Ss. 5, 14, 21— Suit to remove Mohant on 
account of misfeasance -Court’s power to appoint 
reoeiver when right of sucoessiou not in dispute 
rfoff? '>( Apppllfttn Poititi— -iTojwfl#?' m HfS' 
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pendents of per'^ons who were not parties in the 
original suit — Court’s inherent power to add 
parties in suits relating to public trusts. In a 
suit brought under the Religious Endowments 
Act, a Civil Court has no power to appoint a 
receiver or manager of dehttier properties ex* 
cept under sec. 6 of the same Act. A Civil Court 
has power under that section to appoint a man- 
ager only when there is a dispute as to the right 
of succession. A person electing to proceed un- I 
der the Religious Endowments Act can be iriven 
only such special ieli(‘f as that especial statute 
says it may give, if he wishes fer any relief 
beyond that he should proceed under sec. 
of the Civil Procedure Code. 

Gayananda Asram v Kristo Cho ndra 
Muklierji. 8C W N 404*. 

31- Ss. 5 and 4 — District Court if may appoint 
a trustee pending decision of Civil Court, in all 
cases. 

District Courts have no power, upon a vacancy 
occurring in the offic® of the trustee of a ndigi- 
ous endowment, to appoint a tiustte under s .5 
of the Religious Endowunents Act, unless the en- 
dowed property has been actually transferred to 
the former trustee under s. 4 of the Act by the 
Board of Revenue or Government, (-i JIad 401, 

8 Cal 82, Rel.; 7 Cal 767, 18 All 227, 19 All 

104, Dias.). 8. 5 of the Act contemplat-es the 
temporary appointment of a m'»nager by the 
Court, pending the decision by a Civil Court of 
th^ title of any other applicant to the ofh^e. 
Mohunt Sheonandan win y Dhupan Upadhya 
14 C W N 1104=7 Ind C8Sl64. 

32— Ss. 5 -10— “Civil Court’*— / dr^p^ 
nafa' -Vacancy in office of manager— Conditions 
precedent for fl Judge to act under S. 5— Civil 
Procedure Code, S. 622— Revisi< n. 

An applicant for appointment ns Manager 
under &. 5 of Act XX of 1863 is “interested” in 
the temple within the meaning of 8. 5 and is 
competent to ask the High Comt to revise the 
order of the Civil Court. An order made by the 
Civil Court under the powers conferred bv S.fi is 
a judicial adjudication in the matter before the 
Court, and the High Court is competent to revise 
such an order. 1 1 Mad 26 considered. The condi- 
tions precedent to the exercise of jarisdictiou 
under 8 5 are:— (1) The existence of a vacancy, 
(2) Tb«re should have been a transfer to the for 


Mof tn|$feeo. (S) The existence of dispute ante 
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smigbt to be passed as regards the succession to 
the office. The dispute referred to in the section 
includes not only a dispute as to the right to sne- 
cessiftn but also one as to the person who is to 
succeed to the office. Gop^la Aiyer y. Afutia- 
cballain Chetty. 2R Mad 85. 

33-S. 7— Power of appointment in committee. 

'J he defendant was sued as the trustee of a 
pagoda to recover a certain sum of money for 
winch he had not accounted. The defendant was 
dismissed by three ^embers of the district com- 
mittee, which consisted of six members, the other 
three members refusing to sign the order of dis- 
missal. The plaiutiffb were appointed trustees 
in place of the defendant by the members who 
dismissed the defendant. 

Held that, the appointment of the plaintifts 
was invalid under s. 7. Act XX of 186-<. and that 
they were not entitled to sue the defendant. 
Pandurungy Acbariyarvlyatliory Mudaly. 

4 M fl C 44d. 

S^-S.T-Snit by Committee. not by superinten- 
dent. fur accounts, if maintainable. 

The Committee of a appointed under s. 
7 can maintain a suit for accounts against a 
tah.sildar. 5 M H 0 48 Dist. 

Hari Ballav Bose v. Gopi Nath Rath. 

9 CL J 636 = 2 lt d Cas 6S5. 

35— Ss. 7, 10 — Constitution of Committee — 
Powers ot two members of a committee 

The effect of ss. 7 and 10 of the Act is that 
the surviving members must act so that the date 
of the election shall be fixed not later than three 
months from the date of the vacancy. If they do 
not £0 fict, thtir powers of election are gone, and 
then ni less the Civil Court takes proceedings on 
the u\ n i’lon of somebody and appoints a pei- 
fcdri. ti me ^ no power to fill up the vae.ancy. in 
eonsti nine* the two sections of the Act together, 
they must be lead as imperative oi obligatory. 
The fact tha,t the remaining members of thecom- 
mittef are required to act with promptitude, 
while it shows that the Legislature was alive to 
the possibility of inconvenience arising in the 
interval, also indicates the intention of the Legis- 
lature to be that the Committee shall not con- 
sist of Dss tlisn the m mber originally appointed. 

481. ii.xpl A Dist.; Santhalya v. 
Mai janna Shetty. 8 M L T 213c= 

7 Ind Cas 754=20 M L J 814. 
36-8. S-Resignation of meipber Qf a coipmitteQ 
of a temple. 
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A member of a committee of a temple, ap- did not elect but nominated a person for the va- 
pointed under s. 8 of Act XX of 1863, can retiie cancy. field ] — That the district Court had 
from his office of his own will. power to supersede such nomination by a 

Tipuvengada v. Rangayyangar. Gop^il Ram nominatian of its own. Ramanuja Aiyangap 
y. Rangayyangar, ^5 hi ad 114. v Anantaratnam Aiyan, (1895 J 6 M L J 1. 

37 — Ss 8, 10 — Appointment of meuba Of the — S. 10— Osder of District Judge filling 
Uevasthanam Committee — Suit to rmc i-- lleli- vacancy in Committee not appeallable. 

gion — Sect — Where a Vadagalai was appointed appeal lies to the High Court from an 

a membor of the Uevasthanam Committee and ^^'der by a District Judge filling a vacancy in a 

the appointment was contested in a regular suit Committee under s. 10 of Act XX of 18fi3. 

on the ground that the temples of the District Farkl-ucldin Ahmad v Muhammad Nasanu- 

were mostly of the Tengalai persuasion: Held^ Hah Khan AWN (1889) 7 

that the word “ religion ’’ in S. 8 of Act XX of Notes: — Foil: 11 Mad 

1863 did not mean “sect,*’ and that the appoint- 42 — S. 11 & 12 <& S. 8 — Manager’s right to 

ment of the member, who was of the same reh- bring a suit for rent on Muchalkas granted by' 

(jam though not of the same sect as the temple, the commiUee of Religious Institution. 

was legal and valid. Alwar Aiyangar y. A committee of religious institution sppoint- 

KriPhnama Charian 9 M L J 173. ed under Act XX of IScJ obtained Mucbalkas 

38- S. 10 — Committee of an endowment- Power horn the tenant of the land belonging to the in- 

of Judge —Appointment when memberships all ‘^^titut’on m its own name 6c not in the name of its 
vacant — The judge may appoint a new committee t^anagev. Held that this is an irregularity and a 
when all the m^’raber&hips of the committee are brought by the manager on such Mucbalkas 

vacant and his powers under s. 10 of Act XX of Ralyanaramayyap y Mustak Shah 

1863 are not confined to filling up \aeancies in Saheb ‘19 Mad 395. 

the membership^ of committee of a religiom Notes. — Dist: 22 Mad 68 K B. 

43— S. 14 — Suit for wrongful dismissal from 
temple by ofiicer, 

A suit by an officer of a mosque , temple or 
religious establishment for wrongful dismissal 
from his office is not a suit for misfeasance with- 
in the meaning of s. U. Act XX of 1863. 

Amin Sahib v Ibram bahib, 4 M H C 112 
Noies.— Ex: 23 Mad 2b8. Ref: 14 Mad 1. 

44- S 14— Breach of trust by the agent of the 
trustee— Suit against agent, whether maintaina- 
ble under the Act: 

A mere agent of the trustee of a temple can- 
not be sued for breach of trust or neglect of duty 
under S. 14 of Act XX of 18d3. Venkatappayya 
V Venkatapati. 9ML J 105. 

45 — S, 14 — Power to appoint a new trustee — 
Code of Civil Procedure (Act XIV of 1882) g. 539. 

8. 14 of the Religious Endowments Act only 
empowers a Court to direct the specific peifor- 
manoe of any act by the trustee, manager or 
‘superintendent or to award damages or costs 
against ‘^uch trustee, manager or superintendent 
and to dii'f‘ct their removal. It confers no power 
on the Court to appoint a ii^w trustee, manager 
I or superintendent, for which the proceedings pro- 
1 vidad for by s. 539 of the Code of Civil Procedure 


endowment. Mahomed Athor v. Sultan 

Khan. 4 C W N 527. 

39~S. 10— Memberships all vacant — New com- 
mittee — Judge's powpr to appoint: 

The powers of a Judge under s. 10, Act XX 
1863, are not restricted to fiUing up vacancies in 
the memberships of a Committee of a religious 
endowment, but he may appoint a new Com- 
mitee when the memberships of the Committee 
are all vacant. Syed Mahomed Athor v Sul- 
tan Khan. 4 C W N 527. 

40— S 10— Vacancy in Committee-Committee, 
default by— Power of Committee to nominate— 
Appointment by District Judge— Superseding 
nomination by Committee. 

When a vacancy occurs among the members 
of a Devastanam Committee, the remaining 
members of the Committee can proceed under 
b. lOof Act XX of 1863, to eket a new member 
to fill the vacancy ; but they cannot nominate 
any for it. An order was made by a District 
Court under S. 10 of Act XX of 1863, asking the 
Devastanam Oommitef* of the District what steps 
they had taken to fill up a vacancy that had oc- 
curred in the Committee and ordering them to 
fill it up forthwith. The Committee thereupon 
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mast bs resorted to. Sada Shankat* v Hari 
Shankar. 5 A L J 191=(i908) AWN 101. 

46—8. 14— Suit for removal of manager and 
for declaration of invalidity of mortgage created 

by him — Declaration ancillary Manager’s 

claim to trust property horn fide — Liability to 

dismissal. 

Suit for a declaration that a mortgage creat- 
ed by the manager of a mvsjid mdi ashurkhana 
was invalid, and for the removal of the manager 
from his office. B.Hd^ that the mortgage of the en- 
dowed property of the vm^jid which was a pub- 
lic mosque , was invalid. The plaintiff’s prayer 
for a declaration being introductory or ancillary 
to the claim for the removal of the manager, s. 
14 of the Religious Endowments Act did not 
apply. The suit was maintainable. Held also 
that as the defendant dealt with the mosque 
property in the horn fide belief that it was the 
private property of his family, and apart from 
this, as there was no evidence of misconduct by 
the defendant in his capacity as manager, the 
claim for his removal could not be granted. But 
in the circumstances of the cise, the defendant 

was ordered to pay the costs ot the suit. 
Muhammad Jafar y Muhammad Ibrahim. 

24 Mad 243 

47— S. 14— Suit under— Jurisdiction of 
Civil Oourts-Question of fact— Whether can be 
taken for the first time in second appeal 

A Civil Court has jurisdiction to try when 
proceedings are instituted under s. 14, Act XX of 
I86S. The appellant cannot be allowed to take 
lor the first time in second appeal, a point which 
was neither raised in the written statement nor 

-98,16 M L J 15 Appl. Venkata Reddiap y Kri- 
shna Iyengar. 7 M L T 311 = 

. 6 Ind Cas 684. 

4 Ss. 14, 16-Suit for removal of a trustee 
■—rower to refer to arbitration. 

In a suit for the removal of a trustee, the 
Court ha, jurisdiction to refer to arbitration 
thequeshon whether the trustee should here 
moved a. prayedfor in theplaint. Kami 

ilmngar y Yagnan.rayana SomayaS 

16— Suit for removal of dLraa- ■ 
»rta on ground of misappropriation and mis 

^nagement Power to frame scheme Suit ' 

Si” I 


Aci AX Of 1863-(Religious Endow- 
ments i-conM. 

i In a suit brought under s. li of the Religious 
.. Endowments Act for the removal of a dharma- 
1 karta on the ground of misappropriation and mis- 
i management of the funds of the temple, 
s it is not competent to a District Judge to frame 
3 a scheme for the management of temple. Under 
s. 16 of the Act, it is open to the Judge to refer 
any mattar in dispute in a suit brought under s.l4, 

5 for decision by an arbitrator, but it is not open to 
him to refer the whole suit for decision to an arbi- 
trator. Veerapaghava Perumalaya v Sita- 
ramayya, 12M L J 401. 

50. Ss. 14, 7, 18, 3, — Endowments af-"^ 
fected by regulation XIX of 1810, unanagement 
of— Removal of trustee for misconduct— Act XX 
: of 1863, Ss. 3, 7, 14 and 18. The object of Act 
► XX of 1863 was to relieve the Boards of Kevenue 
1 and Local Agents from the duties imj^osed on 
, them by Reg. XlX of 1810, and, in order that 
any action may be taken under this Act, S. 3 of 
the Act requires that the Provisions of the Regu- 
lation‘s specified in the preamble to that Act 
should be f.pplicable to the endowment which is 
the subjrct of the suit, and that the nomination 
of trustees, etc., should either be vested in or be 
exercisable by the Government at the time of 
the passing of the Act. Where the question was 
about the management of a certain reli- 
gious endowment in Outtack, and it ivas admit- 
ted that in 1864, the Local Government appoint- 
ed a Committee of three members under S. 7 rif 
ibe Act, keld that such appointment was a clear 
indication of the fact that that endowment was 
under the management of the Board of Revenue 
before the passing of the Act of 1863, and that 
the fact that an endowment had come under the 
management of the Board of Revenue was suffici- 
ent to characterise it as a public endowment and 
as one falling within the operations of this Act 
It was also held that all endowments which were 
effected by Reg. XIX of 1810, whether they conae 
under the Board of Revenue or not, fall within 
the purview of Act XX of 1863. 

For the operation of this Act, it is immaterial 

whether the office of the trnstee or manager is 

hereditary or not, and, in either case. atruLe or 
manager, who misconducts himself and acts con- 
trary to the object of the endowment, can be de- 
alt with under the provision^ of this Act 

Where the Court finds that a trustee was gnil- 
7 of misconduct m the management of the en- 
dowment, an brder by the Court directing him to 
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execute a bond with sureties, in order to ensure 
better management for the future, is legal. (8 W 
K313, Fol; 18 All 227; 6B L R Hpp. 5>: 
7 Oal 767, Ref: 26 Mad 166, Fol. 2 Mad 197 Foi. 14 
Mad 103. Fol ) Mahomed Athar v. Ramjan 
Khan. 34 Cal 587. 

51 — S 14 — Suit of declaration maintainable 
when ancillary to suit for removal. 

In a suit under the Religious Endowments 
Act, a prayer can be made that the property be 
declared to be that of the institution and that a 
mortgage over it be declared not binding on it, 
if such prayer is ancillary to the claim for the 
removal of the manager. Muhammad Jafar v 
Muhammad Ibrahim, 24 Mad 248. 

52— Ss. 14 and 18 — Suit for declaration that 
plaintiff is to be appointed manager in preference 
to defendants not maintainable— Misfeasance or 
breach of trust not alleged— Application for leave 
to institute suit. 

A suit for a declaration that the plaintiff is a 
more eligible person than the defendants to be 
appoin ted manager of a shrine in which no mis- 
feasance or breach of trust or neglect of di^ty is 
alleged against the tiusrees appointed under the 
Religious Endowments Act, is not maintainable 
under s. 14 of that Act. Held, also, that a preli- 
minary application to the District Judge for Dave 
to institute the suit was necessary under s. 18 of 
the Act. Tajammul Husain y Fazal Rasul 
4 A L J 774= A W N1907, 287. 

53— Ss. 14 and 18 -Civ, Pro. Code, s. 539— 
R^oval of manager of a religious institution — 
Power of Temple Committee — Sanction.- Where 
there is a duly constituted manager of a religious 
institution, he cannot be removed from his office 
except by bringing a Civil suit. And, for such a 
civil suit, previous sanction is required under ss. 
14 and 18 of the act or s. 639. Civ. Pro. Code. It 
is not open to a self- constituted Committee in 
the event a dispute with the manager to take 
the matter into their own hands, and, if they do 
so, they run the risk of a successful suit by the 
ex-manager for re-instatement. Bans! Dhar v. 
Chhanga Ram. 7 P. R. 1908 = 176 P.L.R. 1908 

=20 P. W. R. 1908. 

54— Ss. 14 and 18— Sanction, necessity of, for 
suits under s. U— C ? C. (Act XIV of i882)— 
Jurisdiction. 

Where from the application under s, 18of Religi- 
ous Endowments Act, for sanction to institute a 
Suit* it is clear that the suit is not one against the 


Act XX of 1863-( Religious Endow- 
ments yContd. 

defendants as trustees, managers, or superinten- 
dents cf a mosque or as members of a committee, 
contemplated by a. 14 of the Act. 'B.eld that 
the District Judge had no juri'^dicHon to grant 
the sanction. Amin Miran Sahib y. Medan 
Hussain Sahib. 5 M L T 209, 

55— Ss. 14 and 18 — Suit for removal of a 
trustee— Civ. Pro. Code ( Act XiV of ]8<s2 ), 
s 639 — Suit tor appointment of a trustee — 
Leave of Court — Plaintiffs not trustees cannot 
claim possession. 

A suit for the removal of a trustee of a mosque 
under the authority of s 14 of the Religious 
hindowments Act may be instituted with the leave 
ot the Court obtained under s. 18 of the Act. But 
a suit for the appointment of a new trustee by 
the Court does not lie without obtaining the 
requisite le«ve under s. 539 of the Code ot 1882. 
Where the plaintiffs in a suit for the removal of a 
trustee are not trustees themselves and therefore, 
are not entitled to possession of the trust pro- 
perty, they are entitled to sue for removal of the 
trustee without asking for possession themselves. 
GhuJam Ahmed y. Shah Mahomed Usttf, 

9 Ind Cas 168 = 9 M L T 301=21 M L J 450 

56— Ss 14, 18— Breaeh of trust by managing 
member of Committee — Appeal. 

The managing member of a Committee app- 
ointed for the management of a religious endow- 
ment under Act XX of 1863 paid out of the trust 
funds a sum of Rs. 132 for the law expenses of 
himself and another in certain proceedings which 
resulted in the election of a certain person in 
place of a deceased member, being declared inva- 
lid and set aside, and for so doing he obtained the 
sanction of himself, the person whose election was 
subjiidiee,, and another. He also paid out of t^e 
trust-funds another sum, part of which was spent 
in presenting, to the High Court, an appeal, which 
did not lie, against an order passed under s, 10 ot 
the Act, and, acting as managing member, he pa- 
ssed an order sanctionirg such payment. Held 
that these acts were obviously ullra r?re.s of the 
managing member, s. 18 of the Act showing that 
it was for the Court to decide whether costs or 
any portion of them, might be paid out of the 
trust-funds, and that the managing member had 
committed malfea'^ance, breach ot trust, and neg- 
lect of duty. The decision of the Privy Counn! 
(referred to in 14 I. A. 160) does not apfly to a 
suit under s. 14 of Act XX of 1863 terminating in 
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menls hOotUd, 

a decree. Farid-udditi v. Wilay&t Husain 
A W N 1889.168 
§7— Ss. 14 , 22— Applicability of Act to Central 

Provinces Eight of worshipper to sue for 

breach of trust relating to a temple. 

The provisions of the Act, except s. 22, do not 
apply to the Central Provinces. Thus, though a 
suit under s. 14 of the Act is not maintainable in 
the Central Provinces, a worshipper has. apart 
from the provisions of the Act, a right to sue for 
a breach of trust relating to the funds or property 
of a temple, 3 Bom 27; 8 Bom 432 Fol 
Jaiwanti Bai v. NagHdass 3 C P L R 11. 

58— Ss 14 and 18— Beg. XIX ofilSlO— Reli- 
gious endowment— Suit to remove manager.— 

Held, that Keg. XIX of 1810 was extended to 
the Puniab by general rules and oi ders of Govern- 
ment and that Act XX of 1863 is in force in the 
Punjab ; hdd, also that the Court had power to 
decree removel of the manager of the temple on 
the plaintiff’s suit filed after sanction was given 
under s. 18, Act XX of 1 863. although the sanction 
was not applied for by all the plaintiftb. Gokal 
Ram V. Kahani Ram 6 P L R 1901. 

59— Right to sue for lemoval of trustees — 
religious endowment. 

8. 14 of Act XX of 1 S63 is sufiieieutly wide in its 
scope, to empower any person interested in any 
temple, mosque or religious endowment or in the 
performance of trusts connected thereto, to file a 
suit against the trusted manager or superintendent 
or the member of a committee appointed under 
the Act, for misconduct, and the said section 14 
also empowers the Court to remove any trustee 
The tomb of a reputed saint became a place of 
pilgrimage and an endowment was made for the 
maintenance of the shrine and for the perform- 
ance of certain religious cere*T>onips. The pro- 
prietors and manageib of the institution had it as 
their practice to divide among themselves the 
residue of the income, to dispose of their own 
share in any vvay by way of sale or mortgage. 

Held that this was a religious institution within 
the meaning of Act XX of 1863. The 11th se- 
ction of the Act empowers the Civil Court to re- 
move trustees for misfeasance etc and it does 
not recognise any difference in respect of trustees 
whether hereditary or selected. Fakurudin 
Stlih T Ackeiii SaMb. 2 Wad 197. 

2^ :Mad 160; 19 Cal 276; 17 Mad 

j.m.ftusi Oai 8«7. 


Act XX of 1863-lReIlgious Endow- 
ments )-Gontd. 

00— Suit to remove trustee of religious 
endowment though unlawfully appointed. 

ActXXof 1863 is applicable to an endow- 
ment whereby certain shop*^ have been purchased 
by subscription and dedicated to the support of 
the mosque, and is also applicable in respect of a 
person in possession of the endowed pioperty and 
professing to act as mutawalli, even though be 
may not have been lawfully appointed. 7 Cal 767, 
18 All 227, ref. to. 

Muhammad Sirajul Haq v Imam-ud-dia 
19 All 104=16 W N 187. 

Notes-Dist 9 M L J 105. 

61 - Act XX of 186d, section 14- Religious 
endowments —Injunction against Mohunt — 0. P. 

O. , Act X of 1877, section 30. 

Under s 14 of Act XX of 1863 ands 30 ofithe C. 

P. C. Act X of 1877, a suit at the instance of the 

plaintiffs, as worshippers at a temple, to which the 
former Act applies, and as representing the per- 
sons interested in the management of such temple 
will lie to restrain the Mohunt from wrongfully 
parting with the custody of the property of the 
endowment. Dhurum Singh v Ki^hen 

Singh. 7 Cal 767=9 C L R 410. 

62- TrusteeOf temple His qualifications-Duty 
of a Committee— Misfeasance. 

It is not enjoined by Act XX of 1863 that a 
trustee of a temple appointed by the committee 
should be of a particular sect although it is desir- 
able that the trustee must belong to the sect to 
which the temple belongs. The appoint- 
ment of a 8ivite as a trustee to a Vishnu vite tem- 
ple cannot be considered an act of misfeasance, 
neglect, or breach of trust on the part of the 
committee within the meaning of section 14 of the 
Act. Gandavathana v Devanayaga Mudali 

7 Mad 222 

63 - Jurisdiction of Civil Court— Endowment- 
Religious endowments, Application of Act to. 

Act XX of 186.i only applies to certain religi- 
ous trusts and endowments which had been or 
might eome to be under the management of the 
Government; and s. 14 of that Act, although in 
its terms it appears to be more general than the 
earlier seetions, applies in fact only to the same 
religious endowments to which the rest of the Act 
applies.3 Cal 863; 2 R ^21, cited and followed 
(see under Endownitu j. Kali Churn Giri 

20LR128. 

. 64-Suit to recover laud on behalf of temple. 
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The provisions of s. 74 of Act XX of 1863 (Re- 
ligious Endowments Act) do not oust the jurisdic- 
tion of the ordinary Courts except in the cases 
specified therein, A suit for recovery of immove- 
able property on behalf of a temple, alleging by 
way of misfeasance and breach of trust that the 
defendants ( the managers of the temple ) had 
forged documents and usurp^^d temple property, 
without any prayer for the removal of the manag- 
ers or for damages, or for a decree for specifi*^ per- 
formance of any act by the managers, is not a 
suit for which a special jurisdiction is provided 
by the Act. Mahalinga Ratt v Veneoba Gho- 

4 Mad 157. 

Notes:— -Dist: 24 Mad 243. 

65-S. 41 — Trustee-Voluntary contributions — 
Festivals— -'J he right of the trustee to reject con- 
tributions — C FOB, 11. 

Where it has been customary for the worship- 
pers to offer, and for the trustee of the temple to 
receive, voluntary contributions for the due per- 
formance of certain ceremonial observances, it is 
not open to the trustee to reject the offered con- 
tributions and refuse to perform the ceremonies 
at his whim and pleasure. 

Eer Suhrahmania AUfar J-Even though there 
is no custom, if voluntary contributions are offer- 
ed for the benefit of the temple and for purposes 
not inconsistent with the usage of the institution, 
the trustee is bound to receive them. If he refus- 
es to do so unreasonably or with a wrong motive, 

the persons interested in the temple may bring a 

suit to compel the trustee to receive and to apply 
them for the purposes for which they are offered. 
Elayalwar Rcddiar v Namberumal Chettiar 

23 Mad298=10ML J 86*. 

Notes—Ref: 15 M L J 468; 17 M L J 1 • 30 
Mad 158. 

66.— Trustee, manager, or superintendent of 
mosque— Application of Act. 

The words “trustee, manager or suprinten- 
deut of a mosque,” etc., mentioned in Act XX of 
1863 mean the trustee, manager, or superintendent 
of a mosque, etc, to which the provisions of the 
Act are applicable, not the tiustee, etc., of any 
mosque. And such persons are those to whom 
the provisions of Regulation XIX of 1810 were 
applicable. The mosques etc., to which the pro- 
visions of that Regulation were applicable, were 
mosques for the support of which endowments 
had been granted in land by the Government of 
the country or by individuals; and the mosques, 
etc., to which the provisions of Act XX of I863 
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apply are, not any mosques etc., but any mosques 
Tor the suppoit of which endowments in land have 
been made by the Government or private indivi- 
Jan AH v Ram Nath Mundal. 

9 C L R 433 = 8 Cal 32. 
Notes— T)iss 7 M L J 281; 7 All 178 F B Dis- 
apd. 23 Mad 28. Appl 12 Mad i67. Fol 9 
Cal 604. Dist 24 Cal 418. Ref 20 Cal 810 
17 Mad 95; 16 Bom 6l2: 21 Bom 48; 24 
Bom 170; 1 Bom L R 649; 3 C L J 46; 
460; U Cal 905 = 10 C W N 867, 

67-Act XX of 1863 S.14-Muth, management ot 
-Buit against Superintendent of Temple-Endow- 
ment, suit in respect of— Committee of manage- 
ment under Act XX of 1863 , suit by— Jurisdic- 
tion— Sanction of District Judge. 

A suit by the members of a committee of 
management of a temple for an injunction to re- 
strain a superintendent of the temple from exerc- 
ising any authority over the temple will lie in 
the Court of the Subordinate Judge without 
sanction obtained from the District Judge altho- 

ugh the temple be an endowment under act XT 
of 1863. 

68 - Per cnriam:-S. 14 of that act is an enabling 

s<»ction intended to allow suits to be brought by 
any peison interested in an endowment againsi 
the members of the committee of management 
themselves or any of those who are engaged in 
managing or superintending the affairs of the en- 
dowment, but it is not intended to take from the 
committee the power which would be inherent in 
them of their own authority to bring a suit in the 
ordinary Court against the manager in respect of 
monies misappropriated. Pudmalav Rov v 
Ram Gopal Chatterjee. 9 Cal 133 =* 

n CL R 333. 

69- Suit by atrustee sgainst ex-trnstee. S. 14 of 
Act XX of 1863 does not include a suit to recover 
property by trustees against ex -trustees who are 
dismissed from office by temple committee. 
Verasami Nayadii v Subha Ram. 6 Mad R 4 . 

Notes: -Rof 22 Mad 481; 11 Mad 274- 22 
Mad 22.-1; 31 Cal 519; 8 C W N 500. ’ 

70— Hereditary trusteeship— Suspension from 
trusteeship & right of puja— Maintenance in 
office on certain conditions. 

A suit was brought by certain dikshadars or 
hereditary trustees of the Lhidambaram Temple 
against others (trustees) praying that the latter 
should be removed from their office & that a 
decree for money should be passed against them 
^ then favour, inasmuch as the defendants 
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were jointly as cuafoJians Cof some temple pro* 
perty, guilty of misconduct with respect to it, tV 
had obstructed the repairs of certain shrines. 
The District Judge passed the money decree 
asked for & also decreed that some of the defen- 
dants should be suspended from their office 
from their right of Puja for an undefined period. 

Jleld — that the admission that the trusteeship 
was hereditary in certain families did not come in 
the way of the operation of Act XX of l^^63, A 
that the District Judge had jurisdiction under 
the Act XX of 18<53 to deprive the defendants of 
the right of Puja 

Jleld also that considering the evidence, that 
the defendants (iuite deserved the punish- 
ment that was inliieted on them. Decreed that 
the defendants be reinstalled in their office on 
condiHon that they hie an undertaking with two 
sureties that they would give back temple pro- 
perty that was missing A then they would abide 
by the decision of the majority of Dikshadars as 
to the management of temple affairs Ac. 

Natesa v Gatiapati. 14? Mad 103. 


Act XX of 1863-(Religious Endow- 
ments yuoatd. 

Notes:— Ref: 18 All 227. Dx: 26 Mad 166. 

73-Madras Regulation VII of 1817— Joinder of 
purchasers in a suit against trustee, 

A temple having been endowed wdtli im- 
moveable property after the passing of Madras 
Regulation VII of 1817 and before the Religious 
Endowments Act (XX of 1863 j, and the trustee 
itaving without authority sold the same, a suit 
was instituted under Act XX of 1863 against 
the trustee and the purchasers of the propeity, to 
annul the sales and to declare the right of the 
temple thereto:— (1) that a transferee of 
trust property under a transacion which amounts 
to a breach of trust “n the part of the trustee of 
the institution, cannot be proceeded against un- 
der the provisions of the Religious Endowments 
Act. 1863; and (2) that the trustee of a public 
religious institu^-ion can be sued under the 
provisions of the Religious Endowments Act, 
1863, notwithstanding the fact that the institu- 
tion came into existence after Regulation A II 

of 1817 was passed. Sivayya v. Faml Rcddi 

22 Mad 223. 



Notes.— /’'>/; 34 Cal 587. 

71.— Suit fo carry out endowment. 

In a suit by the rautwalli of a large Mahome 
dan establishment acting on behalf of the Maho- 
medans of the neighbourhood, to secure the per 
formance of trusts of a deed of appropriation by a 
Mahomadai' ,tht- plaintiff was held.with reference to 
the words o ss 14 and 16,Act XX of l863.to be 
a person interested in the preservation of the trust, 
and a proper person to bring the suit. He was not re- 
<iuired under those sections to have any intereht 
in the trust, direct or immediate, or any share 
in the management of the property. Doyal 

ChuEid Mullick v. Keramut AH 
12 W R 382. 

72-Religious Institution-Applicability of Act 
XX of 1863— Madras Regulation VJI of 1817. 

A suit was brought to displace the trustees of 
a Hindu temple, with the permission of the Dis- 
trict Court under Act XX of 1863— It did not 
appear that the trustees weie nominated by or 
subject to the confirmation of, the Government 
or any public officer. Held, that as long as it 
is not proved that the institution comes under 
Madras Regulation Vil of 1817, Act XX of 
pijil ^ nqti applie^bla, V. Gsngsthara 

J7 fS, 


Notes— Kef; 24 Mad 243; 26 Mad 166; 31 

Mad 212; 18 M L J 2U5, 

74f Endowment for family idol— Suit for the re. 
raoval of shebaits for their office — Arbitration 
— Bengal Regulation XIX of 1810 — Act XX of 
lb63 is not applicable to an endowment which 
is not a puMic one, but which is made for the 
benefit of an ancestral famiy idol. Two plain- 
tiffs who were members of a Hindn family, ap- 
plied for and obtained leave to institute a suit 
against the defendants (in their presence). The 
‘!uit was for the removal of the defendants from 
their office as shebaits of a certain idol, on the 
ground of their misconduet. The plaint alleged 
that as all the Hindus had a common right 
of worshipping the idol the endowment was a 
a public one. This statement was contradicted 
by the defendants. After the framing of the 
issues, the lower Court by an order under S. 16 
of the Act, referred some of them to arbitration. 
The defendants contended and obiected to the 
reference on the ground that the Act was not 
applicable a« the endowment was not a public one. 
The arbitrators made an award finding 
that the endowment was not a public one, the 
idol hein^f the anoegtral family idol of the 
|q Blit, Cf Ttpip {IcHpftg fplps 
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also laid down in the award by which the 
Sheva was ^"0 bo conducted and repairs to the 
temple made. The Lower Court passed a dec- 
ree on the award which declared that the idol 
was the ancf'stral idol of the parties and dir<^c- 
ted that the defendants should perform the !^he- 
va in a certain manner and should exi^cnte 
cert-ain repairs to the temple within six months. 
The decree further declared that on the default 
of the party to act as directed, any member of 
the family should be able to bring a snit for 
the appointment of a manager, 'i he defendant 
appealed against this decree, and contended teat 
the act did not apply to thei case on the tindl* g 
of facts as ^•o the endowment not being a pub 
lie one that the compulsory reference to aibi 
tration wa's allegf^d and void, and that the dte- 
ree was unauthorised by the terms of S f i of the 
Act. Held, that on the facts as ioiind by the 
arbitrators, Act XX of 1863 was inapplicable^ 
to the case and that the compulsory reference 
to arbitration and the decree made thereon weie 
illegal and void. Held further that the decree it- 
self wa^> bad on ^he ground that it was not one 
coming within the scope of S 11 of the Act. 
Protap Chandra Misser v BpoionaUi Misscp 

10 Cal 275 

Notes- Ref 18 All 227. 


75 -Suspension and dismissal of trustee of a tem- 
ple— c/‘ temvU (‘tmmlHee . — The plaioHlf 
was appointed to the office of trustee of a Hindu 
temple nnd^^r Religious Endowments Act, 1868, 
8. 3, by the temple comimttee constituted under 
that Act. Subsequently the committee, having 
received certain complaints against him.suspemh'd 
him from office pending inquiry without calling 
on him for an explanation. They alleged as the 
grounds of his suspension thai he had caused loss 
of property and money to the temple, and that he 
had conducted things in the temple contrary to 
custom so as to cause a disturhtnee of the peace. 
The trustee refused to acquiesce in the order of 
suspension and to give up certain records, etc, 
which he was by that order required to deliver, 
and denied the authority of the committee as 
asserted by them. Shortly afterwards the cummi- 
tteo dismissed him. The plaintiff, denying that 
bis suspension and dismissal wore leual, brought 
two suits against the memheis of the committee, 
the first for damages for the suspension, and the 
second for an injunction to restrain 
the defendants from inteifv i ng witli the 

C, C. 24 
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discharge of his duties as trustee. Both of these 
side's ere dismissed, and the plaintifi preferred 
appc’’!? to the High Court in the appeal relating 
to tae claim fur an injunction, it was found that 
no misconduct had been proved against the plain- 
tiff previous to the order of suspension Held by 
Shepnard and Davies, jj; that a trustee in the 
po«ition uf the plaintiff cannot be dismissed 
from olhee except for good cause shown, and 
that his conduct subsequent to the order of susp- 
ension did not amount to such good cause, in the 
appeal relating to damages : — Held by Shephard 
J. that the older of fjuspen&ion was illegal, and 
that, under the cij.*cumslaiices the plaintiff was 
onHHed to bul'StauHa! damages. by Davies 
d ( fiiiding that the committee bad proceeded 
111 rhe hold fUh^ belied that they were acting for 
the good oi the icmplein suspending the plaint- 
iff pending inqffiiy ), that the order of suspension 
was not jllegol, a.id that the suit was rightly dis- 
missed. O viog to the difference of opinion bewteen 
the two judges, th<^ I'lst-mentioned appeal was 
referred to tbc Chief Justice under Civil Proced- 
ure Code. « 575 , and wa.s heard by him sitting 
wilh the tvvo other Judges: — by Collins, C. J 
and bliephard, J. ( Davies, J; diss. ) that the 
Older of suspension was illegal, and the plaintiff 
was entitled to substantial damages. Per Collins, 
0. J. — The power of suspension by the committee 
IP, in m 3 judgment, thesame as the power of dis- 
missal. The committee, having made du^ inquiry 
a» d having called on the trustee for an explanation, 
may su'=pend for good and sufficient cause, but 
not otherwise. Seshadfi Ayyangar v. Nata- 
raja Ayyar. 21 Mad 179. 

Notrs-Rcf: 8d Bom 508 = 6 Bom L R 407; 

G Bom Ij R 1 3 1 : 280. Fol : 29 Mad 584 = 16 M L J 
485=1 M L T 127: .9 C W X 82. 

75A S. IB— Suit to remove trustee-Referenco 
by Court of entire suit to arbitrator — Legality of 
refer -nice. 

In a suit umlei s. Hof the Religious Endow- 
ments Act to remove a tvustee, the Court referred 
the wlK»ie suit to an arbitrator. The arbitrator 
piepaTed a sclienie for the management of the 
terapH couverned nnd the Court accepted that 
scheme and appointed trustees in accordance 
with II, 77e7^7 that, under s. 16 of the Religious 
Endowu.ents Act, it wa«' open to bn© Judge to 
refer an V mat t< r in difference in the suit for 
dMUsion by an aiHtratir, but it was not c pen 
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to him to refer the whole suit for decision to an 
arbitrator as he had done in the case. Obitpr; A 
District Judge has no power to prepare a scheme 
for the management of a temple under the provi- 
sions of the Religious Endowments Act. 

Karcdla Vizayaraghava Perumalayya Naidu 

V. Vcmavarapu Sitaramayya 26 Mad 361 
76-S.18— Leave to sue- Public and private end- 
owments— Reg XIX of 1610-Jurisdiction of Civil 
Court— Suit to remove mutwalli. 

A, a Mahomedan lady, executed a wakfnama 
purporting to dedicat‘=‘ the whole of her property 
to an imambara in her house, for the purpose of 
perpetuating various Shiah ceremonies. By the 
wakfnama she constituted herself joint-mutwalli 
with one B, and caused the names of herself and 
B as niutwallis to be substituted in tbe Collector 
register for her own name as owner. On the 
death of B, A acted as the sole mutwalli. The 
wakfnama was publicly registered. But though 
the property was styled “wakf,” and A the mu- 
twalli thereof, in all documents connected with 
the estate, A all along continued to deal with it 
as absolute proprietress and the dedication though 
made in 1886, was never under thejcontrol of the 
Board of Revenue or of local agents. In a suit, 
which the plaintiffs obtained leavf‘ to institute 
under s 18 of Act XX of 18^13. to remove A from 
the mutwaiiship, on the ground of misfeasence— 
Held^ the wakfnama, did not constitute a public 
religious establishment within the meaning of Act 
XX of 1863, and that, therefore, the Judge below 
had no authority to give the plaintiffs, under S. 
18 leave to sue; and that his decision was coT>se- 
quently ultra virrs. S 15 of Act XX of 1863 ap- 
plies only to such religious establishments as 
were under the control or superintendence of the 
Board of Revenu'’ or of local agents under Regul- 
ation XIX of 1 and were transferred to trustees 
or managers under s 4 of the Act. 

Dclroos Banco Begum v. Ashgar Ally Khan 
15 B L R 167 “23 WR 453. 

77-S. 18— Jurisdiction of Hourt to pass or- 
ders under the section after making some enquiry 
and receiving affidavit from manager— Whether 
the order is open to revision iind»r s 622 ( of the 
Old C P C.)- 

A District J adge would not be acting illegally 
in the exercise of his discretion, if he passes an 
drder undur s 18 of Act XX of 1863 after making 
some enquiry and receiving an affidavit from the 
in reply to the allegatiAna in the peti- 


Act XX of 1863-<Religious Endow- 
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tion presented under the section, There is no 
authority to support the view that she ought to 
pass an order under this section on a bare persual 
of the application for leave to sue. An order 
under s 18 (Act XX of 1863 ) is not open to revi- 
sion under s 62^ 0 P C (Old Code). (10 Mad 98 
Fol) Rai-nanathan Chettiar v Ananthanar- 
yanalyer 7 M L T126=5 Ind Cas2«l=: 

33 Mad 412. 

78. -S. 18— Duty of Court dealing with ap- 
plicfition for leave to institute a suit — Discre- 
tion. — 

The granting or withholding of leave to sue 
upon au application made under s 18 of Act XX 
of 1863 is not a matter simply dependent upon 
the discretion of the Court. Where therefore a 
District Judge dismissed an application under s 
38 without detei mining the question which be was 
bound to determine under that section, but upon 
grounds entirely irrelevant to the section, it was 
held that his order was liable to revision under s 
622 of the Code of Civil Procedure 
Waris All v Amiruddin AWN 1895, 200. 

79- S 18— Leave to sue granted without notice 
to defendant — Validity. — 

A plaint was presented under s 14 of the Re- 
ligious Jindowments Act charging that in an en- 
quiry held by the Revenue Department it was 
found that the defendant had misappropriated 
certain temple funds and praying for the removal 
of the defendants from the management of those 
fcemples. The District Judge granted leave under 
s 18 of the Act without giving notice of the ap- 
plication to the defendants. He W that thewoids 
“ on the perusal of the application ’’ in s 35 of 
the Act clearly indicated that the Judge was not 
bound to do more. If the application satisfied 
him he was not bound to give notice thereof to 
the opposite party and hear them. Tbe sanc- 
I tion granted was valid. (10 Mad 232, 9 Mad 819 
^ 7 Mad 222, H Mad 148 Ref) 

Venkatappayya vVenkatapathi 
24 Mad 687. 

Notes.— Fol: 24 Mad 68.V 

80- S.18 — Suit against manager — Permis«ion 
to suit, — 

Act XX of 1863 is applicableto the Punjab. A 
suit with regard to the religious endowment may 
be brought after obtaining permission under 818, 
The circumstances that the application asking 
permission make no mention of the Act and that 
all the plaintiffs were not applicants for peimis- 
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sion to sue are not vital defects. (35 PK1871, 
76 P R 1884 Ref). 

Ookal Ram v Kahan Ram, 98 P R 1900. 

Notes: —Cons. 7 P K 1908 

81 - S. 18-0 P C 1^82, ss 403, 407— Grant 
of permission to institute suit for removal of trus- 
tee — Permissibility of applicant to sue in forma 
pauperis. — 

Where a person has obtained permission to 
institute a suit under s 18 of the Religious Endow- 
ments Act for the removal of the trustee of a tem- 
ple the provisions of Ch. XXVI, CPC 1882, do 
not prevent him from being allowed to sue as 
a pauper. GiirusamiChetty v Rrishnasami 
Naikar 24 Mad 419. 

82— S. 18— Application for sanction to in- 
stitute suit — Proof of control of Bos' id ot Revenue 
not necessary. — 

An applicant for sanction under s 18 of the 
Religious Endowments Act to institute a suit 
need not show that the temple referred to in the 
petition had been under the management of the 
Board of Revenue or that its Dharmakaitas had 
been under its management. Such actual control 
is not a condition necessary to make the Act ap- 
plicable. (17 Mad 95 Expl ) 

Saturlufi Se^taramanuja Charyulu v 
Nanduri Scetapati 26 Mad 166, 

Notes;— Fol. 34 Cal 5«7. 

83- S.18 -Single application against several trus- 
tees — <^harge8 not specific — Sanction on a general 
petition— Material irregularity— Revision, powers 
of —Civ Pro Code S 622. 

When one application is made against several 
trustees, the application should clearly set forth 
the charges and the nature of the charges made 
against each especially as, under s 18, th« Judge 
is to determine merely on a perusal of the verified 
petition whether there are sufficient pruiKf/atue 
grounds against each of the trustees and the 
Judge would be acting with material irregularity 
in the exercise of his jurisdiction in according 
sanction based on a general petition and if such ir- 
regularity should materially prej udice the trustees 
the High Court can exercise its powers of revision 
under s 622 CPC and ^'an set aside the sanction. 

Chinnathambi Sahib alias Saiyid Gulam v 
Muhinddin Sahib 15 M L J 221. 

84- S, 18— Leave to sue not necessary to sue in 
High Court for neglect by trustee. 

Leave is not required under Sec 18 of Act XX 
of 1863 to sue a trustee for neglect of duty on 
the original side of the High Court. 


Act XX of 1863-(Religious Endow- 

mentshOwjrf. 

Annasami Pillai v Ramakrishna Mudaliar. 

HML Jl=24 Mad 219. 

Notes:— Ref 27 Mad 192=13 M L J 341. 

85— S.18 — Leave to institute suit to remove 
trustee— Original Civil Jurisdiction of the High 
Court. 

The members of the Tengalai sect of the 
Hindu community and worshippers of the Sri 
Parthasaradhi Swami Temple of Triplicane, situ- 
ated within the local limits of toe ordinary ori- 
ginal civil civil jurisdiction of the High Court 
at Madras, brought a s^dt to remove one of the 
trustees of the said temple for negligence and 
breach of trust. Mpld, That no leave under S. 
18 of the Religious Endowments Act was necessary 
for the institution of the suit. 3 Cal 572, followed. 
Srinivasa Appanagar v Raghavachariar. 

6MLJ289. 

86— S,18 Grant of leave to sue on application 
by unverified letter not presented to Court oy 
applicant or pleader — Civil Prodedure Code, Ss. 
622, 647 — Omission tc give notice of application 
to person intended to be sued. 

Application to District Courts under S 18 of 
Act XX of 1863 for leave to sue should be verifi- 
ed and presented by the applicant or his pleader. 
A grant of such leave on an unverified applica- 
tion not presented by the applicant or his pleader 
is a material irregularity within S 622, CPC. 
Omission to give notice cf such application to the 
person intended to be sued does not per se make 
the leave if given, irregular. Aitidoo Miyan v 
Muhammad Dayud Khan Bahadur 
11 M L J 326=24 Mad 684. 

87 — S. 18 — Leave to bring suit for accounts 

— Grant of leave— Order, if a df'cree Civ. Pro. 

Code (Act XIV of 1882), a 2— Appeal. 

Act XX of 1863 (Religious Endowments Act) 
makes no provision for appeal, and an order 
granting leave to bring a suit, for the purpose of 
having the accounts of a certain religious endow- 
ment, not being a decree ’ within the meaning 
of s 2 of the Code of Civil Procedure, no appeal 
lies against such an order. (18 Cal 382, Ref). 

Mozaffer AH v Mirza Hedayet Hossain 
5 C L J 641=34 Cal 584. 

88— Right of beneficiaries under deed of endow- 
ment. 

Act XX of 1863, while it empowers personrs to 
sue whose right to sue. independently of the Act, 
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may be doubtful, dor^s not deprive [tMSons oialrn- 
ing to be beneficiaries undeia deed of eudov. merit 
of the right to sue, whiVh tle^’ ba\e independent- 
ly of the Act. nor does it impose on taem the 
necessity of obtaining the sanction to institute 
the suit required by s. 18 of ihe Act. Ktslat) 

Hossem v. Mehrum Bcebee 4 N W 15 S. 

89- Suit to have trusts of endowment carriediout. 

An appropriator who sues on the ground tl at 

the trust created, sofaras it related to theappoinfe 
ment of mutwallis. had never been acteil upon 
and that the original rights of the appiopnator 
remain, is at liberty to bring such a suit vdiliout 
leave of the Court under h. 18 of Act XX of 18(}B* 
Hidaitoonnissa v Afzul Hossem 2 N W i20. 

Act XX of 1863 s. 18— Sce-R. 18 Supe- 
rintendence of High Court OF 0 S 115 

90- >S.18-Leavetu sue^Nolice to IrusicL-Peiition 
Mahazarnama Civil Procedure Code, Ss 622 and 
617-Matorial irregularity. Before giving leave to 
institute a suit under sec 18 of the Beb’giuus En- 
dowments Act XX of 18r>B it is not ueces'.fjry that 
notice should be given totlic trust eoagaih''t whom 
it is proposed to institute the suit. 

Leave to sue cannot be granted without a Lv- 
mai petition propeily .-ig-ned a’dv^iiCpd b ii g 
presented to the Court by the potitionu’ in person 
or by pleader and to grant sueb lea\e on th»‘ meic 
letter of Mahaygarnama dgru d by alarire number 
of people is irregular: leave so grunted will be sot 
aside on revision uudn* section 622 Cnil Proce- 
dure Code.Amdoo Miyan vlftahammedBavud 
KhanBuhadtir ll M L J 320 = 94 Mad 685 

91— S 18— Where suit s,inctioiicd under S IS, 

leave to sue in formH paup lis C [' 0 S 4o7. Where 
a person got leave unde’' sl8 Icaie eeiibe given to 
vSue in forma paujmns and Chapter XX Vl CPC 
does not preclude him fioni suing forma 
frraprri,. GufusamiChetli v Kri&lmafcama 
Haicker 2l Mad 410. 

92— S 18-leave to sue -.Sanction— Condition 
precedent. It is not a condition precedent that for 
the exercise of the jurisdiction to giant sanction 
under s 18 of x\rt XX of 1863 that the DoaisI of 
Revenue should have had nianagti-aAHf 
teruple or that itsDharraakartas sIkhiM have been 

control. 17 Mad ur> dismiosed 
2 Mad 197 ; 23 Mad 223 lef to. Satluilmi See- 
taramanuja Chary uhi v Nanduri Seetspati 

Notes.— Fol 34 Cal :,87. 

93— S. 18— Sanction tosue— Prcsorinfion— 
Tnwteft-Power to appoint six-cessor — Aenuisi- 

^ tfc® right hy prescription— Kemoval of old 
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temple — Funds — Alienation of trustee validity of. 

Where the government acquire the land ou 
which a temple stands and award compensation 
to the trustee, the fact that in building a new 
temple the trustee largely supplements such 
funds by contributions which he raises does not 
make either him or th<^ contributors the founder 
of the new temple. 

Semble: — It may be otherwise if the temple 
hnd gone to ruin and a person out of charity ere- 
cted a lie V temple even though the materials of 

the ruined temple had been used in the erection 
of the new. 

Xot only the light to be a trustee for life, but 
the right to ue such trustee with power to appoint 
his own succf^ssor.may be acquired by prescript-ion. 

Where 1. the hereditary trustee of a temple, 
devised the trusteeship to his sister A, and autho- 
rized her to appoint successor to herself and A 
devised the trusteeship to V with a similar right 

of appointment and V appointed to defendant as 
his successor in office. — 

IlrJd, that, the right of appointing a successor 
was part of the title acquired by prescription and 
that the defendant wa«. therefore, properly ap- 
pointed liasfcce. 

Held, that leave was not required under S. 18 
oi Act XX of 1803 to sue a trustee for neglect of 
duDy on the oiljinal of side of the liigh Oourf. 

tS( mble — The a.Uei:ation of a trust by a trustt e 
bj-' piescriptiori to one in the line of trustees or- 
dained or contemplated by the founder is not, in 
(he absence of any corrupt inducement or preju- 
dice to the interests of the temple, within tlie 
prohibition of Rajwh Vurmah v. Rani Vurmah 1 
L R t Mad 236, Annasami Pillai y. Ramakri- 
stna Sludaiiar. 11 M L J 1 = 24 Mad 219. 

Notes:~-Ref: 27 Mad 192; 13 M L J 341. 
94~Saiicfcion for suit—Suit brought different in 
nature from the one sanctioned— -PJaint rejected. 

A suit was Drought under the Religious Jim* 
dowments Act (Act XX of 18b3 s. 14) by two 
persons being worshippers in a Hindu temple, 
against per‘=;ons as managers nr trustees of the 
tempk alleging various acts of misfeasance, 
praying for their removal from offioe.X'o claim 
was made for damages, though the Order sanc- 
i,inni’''g the suit .'^auctioned such a claim. 

Held that the suit actually instituted was 
not the one For the institution of which sanc- 
tion was flO(‘orded, the plaint therefore was pro- 
perly rejected. Sriniyasa v Venkata. 

U Mad 148. 

Notes:-Houb;22 Mad 223. Refr 21 Bom 267. 
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95- Or<1er of Civil Court as to titlo Effect of — 
Semble — 'i bat an order of the Civil Court under 
s 18 of Act XX of 1865 refusing leave to institute 
a suit and deciding that the temple was governed 
by a hereditary dharmakarta and therefore within 
s 3 of the Act was not conclusive upon the questi- 
on of title between the parties. Venkatasa 
Naikap v Srinivassa Chariyar. Srinivassa 
Chariyap v Venkatasa Naikap 4 M H C 410. 

96 — Costs— Suit for benefit of a tru«it. 

Where a suit under Act XX of 18fi3 is for the 

benefit of a trust, and no party to the suit is in 
fault, — e.g., where the right to the succession is 
disputed, and it is necessary to secure the proper- 
ty,' — the Court may order the ‘^osts to be paid 
out of the estate; but where a person is in fault, 
no such order ought to be made. Sookpam 
Doss V Nund Kisbope Doss. 22 W R 21. 

97 — Affirmed by the Privy Council that the deci- 
sion of the High Court so far as it held that the 
endowment created by the document was not of 
such a public character as would sustain a suit 
under Act XX of 1863, not dissented from. 

Aahgap AU v. Delpoos Banco Begum 
S Calc., 324. 

Note*— Appl: 8 All i67; U All 8. Dist: 18 
Mad 367; 2 M L J 285. Ref: 19 Cal 275: 3 Mad 
216; 12 Mad 580: 3 Bom L R 655; 18 All 227; 2 
A L J 436. 

Act XXI of 1863. 

Sec Cases undar: — 

(1) Recorders Act. 

(2) Small Cause Courts, Rangoon. 

(3) Superintendent of High Court — Cl'ar- 
ter Act S. 16. 

Act XXIII of 1868. 

See Cases under: — 

Waste Lands. 

ActXXlJl of 1863 (Waste-™ Lands Claims) 
Notes; Rep in Pt: Act IX of 1871 ; Declared 
in force — Throughout B I except as regards the 
ScheduM Districts Act, XV of 1874, s. 8; in the 
ArakanfPIill District Reg. IX of 1874. s 3. 

Act XXIII of 1863 s. 6. 

Sec Valuation of suit— Waste Lands suit for. 
Act II of 1864. 

Sec (1) Local Government, Power of. 

(2 j Transfer of Civil case, Letters Patent, 
High Courts, cl; 13. 


Aoi-Co)itd, 

Act III of 1864 (Foreigners.) 

Notes:— [Eep in pt„ Act Xll of 1876; s. 24 
Am, Act Xu of 1891; Declared in force— through- 
out B.L, except as regards the Scheduled Districts 
Act Xv of 1874, 8. 3; in the Sonthal Parganas, 
Reg. HI of 1872, a. 3, as amended by Reg. Hi of 
1890, 8. 3; in the Angul District, Reg. I ot 1894, s. 
3; in the Arakan Hill District, Reg. IX of 1574, s. 
3; in Upper Burma (except the Shan States), Act 
Xlll of 1898, s. i; in British Baluchistan, Reg. 1 
of 1890, 8. 3.] 

Act III of 1864. 

Sec (1) Whipping. 

(2) Foreigners. 

Act XI of 1864 r Native Law Officers.) 

Notes:— [Rep., Act VIII of 18o8, 

Act XI of 1864. 

Sce(l) Mahomedan Law — Endowment. 

(2) Mahomedan Law — Kazi. 

Act XIII of 1864. 

See Contract— Breach of Contract. 

Act xm of 1864 (Emigration of Native Labo- 
urers.) 

Notes:— [Rep., Act VII of 1871. J 

Act XVI of 1864 (Registration of AssU' 
ranees). 

See Registration Acts. 

Act XVI of 1864. 

See Registration Acts. 

Act XVII of 1864 (Official Trustees) 

^ Notes:— [Rep in Ft., Act XIV of 1870: Act 
XII of 1876; Act XIl of 1891; s. 34 f3) (as to 
Lower Burma) Rep., Act VI of 1900, s. 4«, Am., 
Act It of 1890, S3. 1 to 7; Act V of 1902.] 

Act XVII of 1864. 

See Official Trustee’s Act. 

Act XX of 1864.. 

See (1) Costs, Bombay Miiiorfl’ Act. 

(2) Guardian-Duti(»s and Powers of Guar- 
dians. 

(3) Hindu Law — Partition — Right to 
Account on Partition. 

(4) Minor— Oases under Bombay Minors’ 
Act, 1864. 

Act XX of 1864 Es. 11 and 16. 

Sec Collector. 
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Act XXII of 1864. 

See (1) Oaiitonmentfl. 

(2) Excise. 

Act XXVI of 1864 (Small Cause Courts prt- 
lidcucy-towns.j 

See Presidency Small Cause Courts Acts, 

Act XXVI of 1864. 

See Cases under Small Cause Court, Presiden- 
cy Towns, 

Act XXVI of 1864 a. 8. 

See (T ^Contract Act, a. 27. 

(2) Costs-— Small Cause Court Suits, 

Act III of 1865 (Carriers) 

Notes;— Rep in Pt, Act IX of 1890; Am. Act 
X of 1899, 8.2; Rep. (as to carriers by Kail) Act IV 
of 1879; Declared in force— throughout B. 1., 
except as regards the Scheduled Districts, Act 
XV of 1874, 8. .?;in the Sonthal Parganas, Reg III 
of 1872, 8. 3. as amended by Reg, 111 of 1999, s. 3/ 
in th<» Arakan Hill District (with a raodifioation), 
Rag. IX of 1674. 8. 3; in Tpper Burma (except 
the Shan States), ActXUl of 1898, s. 4. 

Act III of 1865. 

Sec ( 1) Carriers Act. 

(2) Carriers. 

Act V of 1865. 

Sec Marriage Act (Christian), 1865. 

Act VII of 1865 (Government Forests) 
Notes.-— Rep. Act Xll of 1891. 

Act VII of 1865. 

Sec Fores! a Act, 1865. 

Act VIII of 1865 (Validating Imprisonment 
of certain persons) 

Note*:— Rep., Act Vuf 1871. 

Act X of 1865. 

Sec Succession Act. 

Act XI of 1865. 

S«c (1) Small Oauae Court, Mofussil. 

(2) Small Cause Court, Rangoon. 
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(3) Special or Second Appeal— Small 
Cause Court Suits. 

S, 21— Process for enforcement of decree— Act 
XI of 1866. 

^ An application by a decree holder for money 
paid into Court by the judgment*d«btor is “ a 
process for enforcement of the decree” within the 
meaning of s. 21 of Act XI nf 1866. 

Amolftk Ram y The Bombay Baroda and 
Central India Railway Company. 

8 W N 69. 

Act XV of 1866. 

See (1) High Court, Jurisdiction of— Bombay 
—Civil. 

(2) Parsi Marriage and Divorce, 
f 3) Cases under Parsis. 

(4; Restitution of Conjugal Rights. 

^ Act XV of 1865 (Parsi Marriage k Diyorce.) 

7 

,, Notes:— Rep in Pt., Act Vll of 1870; Act XI V 

t of 1870; Act XR of 1576; Am., Act VI of 1886, ». 

X 31; Declared in force throughout B.I., except as 
• . regards the Scheduled Districts, Act XV of 1874 
I, S.3. 

^ Act XIX of 1866. 

See (1) J udicial Assistants, 

(2) Jurisdiction of Settlement Court. 

(3) Review of Judgment. 

Act XX of 1866. 

Sec (1) Costs— Summary Suit for Possession. 

(2) Mooktear, 

(3) Pleader. 

Act XX of 1R66 (Pleaders, Mukhtears and 
Revenue Agents. ) 

Notes.-— Rep., Act XVUl of 1879. 

Act XXI of 1865. 

' See Case^^ under Parsis. 

Act XXI of 1865 (Parsi Intestate Succession 

Notes:— Declared in force— throughout B. 1 ., 
except as regards the Scheduled Districts, ActXV 
of 1874, s. 3;. in the Arakan Hill District, Reg. IX 
of 1574, 8. 3; in Upper Burma (except the Shan 
State"), Act Xlll of 1898 b. 4. 

Act XXVII «fl865. 

I See Review of Judgment. 
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Actxxvm of 1865. ^ 

S«€ In Bolvency— Cases un^er ActXXVUI of 
18o5. 

Act IV of 1866 

See (1) Appeal. 

(2) Arbitration 

(3) Small Cause Court, 

(4) Review. 

(6) Revision. 

Aot V of 1866 (Policica of Insurance Mari- 
ne and Fire Assignment) 

Notes:— Rep In Pt., Act IX of 1872; Act X of 
1 877: Act Xll of 1879; s. 99; Act XXVI of 1881 ; 
Residue Rep., Act H of 1900, a. 6.] 

Act X of 1866 (Companies) 

Notes:— Rep., Act Yl of 7882. 

Act X of 1866. 

See:— Cases under Company. 

Act XII of 1866 (Private Wat^r— Courses) 

Notes:— Rep. Act Xil of 1876. 

Act XIII of 1866, 

Sec Oudh Redemption Act. 

Act XIV of 1866 (Post Office) 

Notes:— Rep., Act VI of 1S98. 

Act XX of 1866. 

See (1) Registration Act, 1866. 

(2) Registration Act, 1877. 

Act XXI of 1866. 

Seen) Hindu Law. 

(2) Native Convert’s Marriage Dissoluti- 
on Act. 

(B) Divorce. 
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Act XXV of 1866 (Unclaimed Deposit) 

Notes: — [Repin pt., Act XXIV of 1S67; A^t 
XVI of 1871; Act XU of 1876; Act Xll of 1891 : 
Supplemented, Act V of 1870.] 

Act XXVI of 1866 

See (l) Oudh Estates Act. 

(2) Oudh Sub-Settlement Act. 

Act XXVII of 1866 ( Trustees ). 

Notes:— Rep. in Pt. Act XIV^ of 1870; Act 
XVI of 1874: (Locally ), Act IV of 1882; Am. 

( In Lower Burma ) Act Vi of 1900, s. 47; s. 35 
Ext. Act III of 1909, 8. 119 (From Ist 

January 1910 ). 

Act XXVllI of 1866 ( Trustees’ snd 
Mortgagee's Powers ). 

Notes:— ( Rep. in Pt. act XVI of 1874; Act 
VII of 1882, s. 6; ( Locally ) Act II of 1882; Am. 
(in lower Burma), Act YT of 1900, s. 47; 
declared in force throughout B. 1., Except as 
regards the Scheduled Districts, Act XV of 
1874, 8. 3. ) 

Actxxvm of 1866. 

See (\) Trustees and Mortgagees Act, 1866. 
(2) Charitable Trusts 33 Bom 509. 

Act III of 1867. 

See Cases under gambling. 

Act X of 1867 8 1. 

See Small Cause Court, Mofussil practice and 
Procedure reference to High Court, 

Act X of 1867 ( References hy Mufusiil 
Small Cause CounA 

Notes— Rep. Act X of 1877. 


Act XXI of 1866 (Native Converts' Marriage 
Dissolution.) 

Notes:— Rep in Pt., Act Vll of 1870; Act XYl 
of 1874; Act Xll of 1891; Declared in force thro 
uerhnutB 1., except as regards the Scheduled Dis- 
tricts, Act XV of 1574, B. 3; in the Sonthal Parga- 
nas, Reg 111 of 1872, a. 3, as amended by Reg 111 
of 1899, s. 3; in the Arakan Hill District. Reg, IX 
of 1574, 8.3.] 


Act XII of 1867 ( Presidency Jails ) 

Notes— Rep. Aot V of 1871. 

Act XV of 1867. 

See Municipal Committee. 

Act XVllI of 1867: 

See Jurisdiction of Civil Court— Rent and 
Revenue Suits, N. W P 
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Act- Oonfd. 




Act XXIV of 1867. 

See (1) Administrator General’s Act 
(2) IllegitimacY. 

Act XXIV of 1867 (Admiiiistratoj* General. 
Notes— Bep. Act IJ of 1874. 


Act XXV of 1867. 

See (1) Defamation. 

(2) Oases under Appeal — Acts — Stamp 
Act, 1867 

(3) Cases under Stamp Act, XXVI of 
1867. 

(4) Valaation of Suit, 

Act XXV of 1867 ( Press and Registration 
of Books ) 

Notes -( in Pt Act XIA" of 1870; Bep. 
in Pt» and Am— Act X of 1800, Act XU of 1891 , 
Local Govt, empowered to annul Declarations 
made under and s 15 ext , Act ViT of 1908 ss 7, 
8, Declared m force— Throughout B 1, except 
as regards the Scheduled Districts, Act XV of 
1874, s. 8, in the sonthal Parganas, Reg. TU of 
1872, 8 3, as amended by Beg. Ill of 1899, s. 3, 
in Upper Burma ( Rxcept the Slian Stales j, A^t 
XI U of 7898, S.4, 

Act XXVI of 1867 ( Stamp-duties ) 

Notes— Bcp. Act X of 1877, 

Act XXVII of 1867 (Deputy Commissioner) 

Notes— Bep— (m Oudh), Act XXXII of 1871; 
(in Puniab ), Act XVII of 1877, ( m Central 
provinces and the Sambalpur district ), Act XVI 
of 1885, ( in Jhanbi Division ), Act XX of 1890, 

s. 5 (2) ). 

Act XXIX of 1867. 

See Income and License Tax, 

Act I of 1868 

See (1) Limitation Act (1908) Art J44. 

(2) Mortgage 

(3) (Punjab) Tenancy Act (XXVI 1 1 of 
1868 ). 

Act I of 1868 ^ 

See General Clauses Act ( I of 1 868). 

icti of 1868 ^ 


Act I ofl868 (General Clauses ). 

Notes— Act X of 1807, 

Act VI of 1868 ( N W P Municipal Im- 

provement Act ). 

See N W P and Oudh Municipalities Act, 
1883, ss. 69, 71. 

Ad VII of 1868. 

See (1) itppeal 

(2) Beview of Judgment. 

ActVinofl868 s 1 

See Statutes, Consti action of 
Act IX of 1868 
See lax. 

Act XIII of 1868. 

See Right of Suit — King of Oude, suit again«t. 

Act XIV of 1868. 

See Piostitntes. 

Act XVI, of 1868 s 9 

See (1) Appeal Orders. 

(2) Ministerial Officers, Appointment of, 

Act XVI of 1868 S.12. 

See Munsif, Junsdiction of 

Act XVI of 1868 s 18. 

See Bengal Cnil Courts Act, 1871, s, 22 

Act XVI of 1868 s. 19 

See Execution of Decree — Transfer of Decree 
for Execution. 

Act XIX of 1868. 

See Oude Rent Act 

Act XXVIII of 1868. 


See (1) Custom (Punjab) Alienation of Occu- 
pancy Bights. 

(2) Bight of occupancy. 

(3) Punjab Tenancy Act, 1868. 

(4) Punjab Tenancy Act, 1887. 

Act XXVIII of 1«68. 

See Punjab Tenancy Act ( XXVIII of JS68. 
Act I of 1869. 

See Oudh Estates Act 
Act IV of 1869 

Notes— ( Bep in Pt , Act Vll of 1870; Act 
XII of 187#r c in Panjab ) Act XVIII of 1884« 
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( in the Centetal Provinces and the district of 
Sambalpur), Act IV of 1901, s. 8; AM., ( in Lower 
Bnrma ), Act XI of 1889, s. 97 ( Kep. by Act YI 
of 1900). and Act VI of 1900, 8. 47: declared in 
^force — in the Sonthal Pargranas, Reg. Ill of 1872, 
s. S; as amended by Reg III of 1899,s. 3; in the 
Angul District, Reg, I of 1894, s. 3, in the Arakan 
Hill District ( except so much of sections 47 and 
and 49 as relates to Stamps), Reg. IX of 1874, s. 3, 
in Upper Burma ( except the Shan States ), Act 
Xinofl898, 8. 4; in British Baluchistan, Reg. 
I of 1890, s. 3. ) 

Act IV of 1869. 

See Divorce Act. 

Act V of 1869 ( Articles of war ). 
Notes—Rep. in Pt. Act I of 1901; Art. 170 
( Heading) Am., Act XII of 1891; Rep. in Pt., and 
AM., Act XIl of 1894; art. 4 (2) aM., act I of 
1900. art. 4 (1) AM., Act iXof 1901 ;art 89 A, AM. 
art 91 Rep in Pb , AppIIIRep , act XIII of 1904, 
arts 4, 161 AM. Act V of 1905, declared m force — 
in thcySmthal Parganas Reg. Ill Of 187J, s 3, as 
amended by R«g III of 1899 s. 3 in the Angul 
District, R'^g I of 1891, 8 3; in th^ Arakan Hill 
District (' except the first three clauses of part 1, 
para(c)) Reg. IX of 1874 s 3 m Upper Burma 
( except the Shan States). Act XITI of 1598 s. 4 
in British Baluchistan Reg. 1 of 1890 s 3 ) 

Act V of 1869. 

See fl) Airest. 

(2) Execution of decree. 

Act IX of 1869. 

See Estoppel — Statements and Pleadings. 
Act XIV of 1869. 


Act- Oontd. 

Act X of 1870. 

See Land Acquisition act, 1870. 

Act XIV of 1870. 

See (1) Limitation Act, ( 1905 ) Art 132. 

(2) Statute, Constrution of. 

Act XIV 1870. 

l-Procedure of High Court— -Act XlV of 1570 
( the Repealing Act 1870 ) did not affect the 
procedure of the High Court. Ramchtinder V 
Chooneelal. 12 B L R 85. 

Act XXI of 1870 ( Hindu WilU ) 

See (1) Hindu Wdls Act. 

(2) Probate and Administration Act 

ActXXlII of 1870 (Coinage) 

Notes — Rep. Act III of 1006. 

Act 1 of 1871 ( Cattle Trespass. ) 

Notes-[ Am; Act 1 of 189 1, declared in force- 
in the Sonthal Parganas, reg. Ill of 1872, s. B, as 
amended by reg. III of 1899, s. 3; in the Angul 
District, leg. I of 1894 8.3; in the Arakan Hill Di* 
strict, reg. Reg IX of 1874, s. 3; in Upper Burma 
(except the Shan States ), Act XllI of 1898, s. 4; 
in British Baluchistan reg. I of 1890, s. 3. ] 

Act VI of 1871. 

See Bengal Civil Courts Act, 1871. 

See Pre-emption. 


See Bombay Oivd Courts Act. 

Act XVI of 1869. 

See Bhootan Duars act. 
ActXVlIIofl869. 

See Stamp act 1869. 

Act 3tXII of 1869 ( Garo Hills. ) 

Notes:— Rep: Act XlV of 1874. 

Act VII of 1870, 

See (1) Court Fees Act, 

(2) Hindu Wills Act, 1570. 

Act X of 1870 ( Land Acqtuisition ) 

Se«( Oompoosation. 

Rep ect 1 of 1894. 

0- U :25 



Act VIII of 1871. 

See (1) Registration Act, 1 m71, 

(2) Registration Act, 187T. 

Act IXoflR71. 

Sc» Limitation act, 1871. 

Act XV of 1871. 

Set (0 Broach Taluqdars’ Relief Act, 1871, 

(2) Jurisdiction of Civil Couit — Rent and 
Rovenue Suits — Bombay. 

Act XXllI of 1871 ( Pensions ). 

Notes: [ Rep in pt. act XH nf 1891, Am. 
( locally ) act XXI of Declared in tcroe — in 
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the Sonthal Parganas, reg. 111 of 1573, s, as 
Amended by reg. HI of 1599. s.3; in the Arakan 
Hill District ( Except as. 1 and 2 and the Sche- 
dule ), reg. IX. of 1574, s. 3; in Upper Burma 
( except the Shan States ), act XiII of 1598. s, 

4; in British Baluchistan, reg. 1 of 1890. s. 3. 

Act XXinofl871. 

See Pensions act, 

Act XXV of 1871. 

See Bailway act, 1571 

Act XXXII 1871. S. 18. 

See Appeal to Privy Council— cases in which | 
an appeal lies or not— Appealable orders. 
Act XXXIII of 1871. 

See Land Revenue Act ( XXX Hi of 1871. ) 
Act XXXIII of 1871. 

See Punjab land aevenue act, 1871. 

1— Act XXXIIl of 1871. sections 42 and 13 — 
execution of decree of Civil Court — lien for revenue 

There is no lien for revenue, until the revenue 
is in arrear under Section 42, Act XXXIlI of 
1871, and attachment has been made under Sect- 
ion 43. Therefore, where a Civil Court attaches 
in execution of decree the immoveable property 
of an agriculturist, it is not necessary to arrange 
first for the payment of the revenue, paying the 
balance to the judgment-creditor, but the judg- 
ent-creditor is entitled to payment in full.— 

Comxtr Been v. Haehtim PR 62 of 1874. 
Act XXV of 1871 ( Railway Act Amend- 
ment Act ) 

Notes— Rep; Act IV of 1879. 

Act I of 1872. 

See Evidence Act, 1872. 

Act III of 1872 ( Sipecial Mafriage). 

Notes-CRep in pt act XVI of 1874 Act XII of 
1876; Am; Act VI of 18t}6, s. 29; Declared in 
Force— in the Sonthal Parganas, Reg. Ill of 1872 
a. 3. as amended by Reg. Ill of 1899. s. 3; in the 
Angul District, reg 1 of 1894, s. 3; in British 
Baluchistan reg. 1 of 1890, S. 3.] 

Act III of 1872 s. 10. 

See Hindu Law— inheritance— Divesting of, 
BMiaion "frQtn, iin^ pf |nheri* 
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Act IV of 1872. 

See (1) Punjab Custom, inheritance. 

(2) Equity. 

(3) Excise. 

(4) Insolvency. 

(6) Jurisdiction. 

(6) Limitation Act (1908) a. 16. 

(7) Pre-emption. 

(8) Sarnal. 

(9) Tirni. 

(10) Track Law. 

(11) Punjab Laws Act (IV of 1872). 

Act IV of 1872 (Punjab Law Act) 

See cases under appeal Acts. 

Act V of 1872. 

Sec Insolvent Act, s, 6. 

Act VI of 1872. 

Sec Oaths Act, 1872. 

Act VII of 1872 s. 58. 

See Advocate. 

Act IX of 1872. 

Sec Contract Act. 

Act XV of 1872 (Christian Marriage). 

Notcs.*-Rep. in Pt., Act XVI of 1874; Rep. in 
Pt.and Am., Act XII of 1891 , Am., Act VI of 1886, 
S. 30 els. (a), (b), (d); Act 11 of 1891; S, 82 A: sch. 
11, Am , Act I of 1903; declared in force— in the 
Sonthal Parganas, Reg. Ill of 1872, S. 3; as 
amended by Reg. Ill of 1899, S. 3; in the Arakan 
Hill District, Reg. IX of 1574, S. 3; in Upper 
Burma (except the Shan States), Act XIII of 
1898, 8. 4; in British Baluchistan Reg. 1 of 1890, 
S. 3. 

Sec Marriage Act, 1872. 

Act XXII of 1872. 

See (1) Collector. 

(9) Right of suit— Freih suit. 

Act HI of 1873. 

Sec Madras Civil Courts Act, 1873. 

Act IV of 1873 S. 19. 

See Limitation. 

Act IV of 1878 Ss. 21 22. 
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Actvm ofl87S. 

See Northern India Canal and Drainage 
Act 1873. 

Notes-— Rep in Pt Act Xll of 1873*, Act XVl 
of 1874; (in Punjab), Act XVl of 1887; Am. Act 
Xll of 1891; Act XVl of 1899; Am in the Pesha- 
war District, in the N. W. Frontier Province and 
(when notified) in certain other ports of the N W 
Frontier Province and in part of the Punjab, 
Reg IV of 1898; declared not to apply to any 
Canal which is for the time being included under 
either Scb 1 or Sch 11 to the Punjab Minor Canals 
Aotof 1905 (Punjab Act 111 of 1905),— See S. 2 
(9) of that Act, 

Aet IX of 1873. 

See (1) Appeal. 

(2) Special or Second Appeal. 

(3) Repeal of Act. 

Act X of 1873. 

See Oaths Act, 1873, 

Notes— Rep in pt., ActXll of 1873; Act Xll 
of 1<!?76; s. 7, Expl. (as to Lower Burma) Rep., 
Act VI of 1900. s, 48; Declared in force — in the 
Sonthal Pargan^s, Reg.lll of 1572, s. 3, as amend- 
ed by Reg. Ill of 1899, s. 3; in the Angul District 
(with an exception), Reg. 1 of 189*. s. 3; in the 
Arakan Hill District (except s. 2 and the Sche- 
dule), Reg. IX of 1874, s. 3; in Upper Burma (ex- 
cept the Shan States), Act XIIl of 1595, s. 4: in 
British Baluchistan, Beg. T of 1890, s. 5) 

Act XV of 1873. 

See North-Western Provinces and Oudh Muni- 
cipalities Acts. 

Act XVII of 1873. 

See Nawab Nazim’s Debts Act 1873. 

Act XVIII of 1873. 

See North-Western Provinces Rent Acts. 

Act XIX of 1873. 

See North-Western Provinces Land Revenue 
Act. 

Act 1 of 1874 

See Collector. 

Act 11 of 1874 

See fl) Administrator General’s Act, 1874. 

(2) Letters of Administration - 
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Act II of 1874 

(Administration General’s) 

Notes:— Rep in pt. Act I of 1879; S. 68 (3) 
(As to Lower Burma) Rep., Act VI of 1900, S. 
48; Rep. in pt. And Am., Act IX of 1881, and 
Act V of 1902. Am; Act II of 1890 Ss. 10 to 15 
Act XI 1 of 1891, Act VII of 1901 S. 4; Declared 
in force — In the Sonthal Parganas, Reg 1 11 of 
1872 S, 3. As amended by Reg. Ill of 1899 8.3 
in the Angul District Reg 1 of 1894, S. 3 1873, 
S, 3; in the Arakan Hill District Reg. IX of 
1874, s. 3 in Upper Burma (except the Shan 
States), Act XI 11 of 1898, S. 4; in British 
Baluchistan, Reg, I of 1890, S. 3. 

Act III of 1874 

Sec Married Woman’s Property Act. 

Notes— Rep mpt, Act Xll of 1876: Act VI 
of 1888, s. 9, Act XU of 1891; Declaied in 
force — in the Sonthal Parganas Reg. till of 
1872,8.3 as amended ; by Beg 111 of 1899 S, 3. 
m the Arakan Hill District, Reg IX of 1874, 
S. 3, in Upp<»r Burma (except the Shan States) 
ActXm of 1898 S. 4, 

Aet VI of 1874 

See Oases under Appeal to Privy Council. 
Notes:— Rep Act X of 1877. 

Act VI of 1874 S. 19 

Sec Execution of Decree— Orders and De- 
crees of Privy Council. 

Act XIV of 1874 Schedules Diatricts 
Notes: — —Rep in pt., Act XIX of 

1879; Act XIV of 1881, S. 14 Act 

XXV of 1881; Act VIII of 1883 Act VII 
of 1885; Act XX of 1890 S. 5 (1) Reg 1 lof 1900 
Act VI of 1902 rep in pt. and am; Act Xn of 
1591 Am Act II of 1893; Declared in force- 
in the Arakan Hill District except S 10: reg XX 
of 1874 S. 3, as amended by Act XiII of 1898 
S. 16; in Upper Burma (except the Shan States 
Act XIII of 1898 S 4; in British Baluchistan 
Reg 1 of 1890 S 3; in the Angul District Reg 1 of 
of 1894, S. 3 

See Scheduled Distriet Act 

Act XV of 1874. 

See Laws Local Extent Act, 

Act I of 1876 (Distress), 

Notes— Rep.- Act XV of 1882, 

Act IV of 1875 (Merchant Shipping). 

Notes— Rep; Act V of 1583, 



Act -Ountd. 

Act IX of 1875 (Majority ) 

Notes.— [^m., Aot 7111 of 1890, s. 52; Dec- 
lared in force — in the Arakan Hill District, Reg 
IX of 1874. R, 3 as Amended by Act XIII of 1898 
8 16; in Upper Burma (except the Shan btates), 
Act XIII of 1898, s. 4.] 

See Maiority Act. 

Act X of 187S (Advocate— GreneFal’n Pofr- 
epfi.) 

Notes:— Rep., Act V of 1898, 

Act XU of 1875. 

See Ports Act, 1875. 

Actxm of 1875. 

Sec fl) Letters of Administration. 

(2) Probate — Power of High Court to 
Grant, and form of. 

Act XlII of 1875 s. 6. 

See Court Fees Act, s, 19D. 

Act XIV of 1875. 

Sec Judicial OfScial. 

Act XIV of 1875 s. 8. 

See Civil Procedure Code (Act XJV of 1882), 
S. 48J, 

[AetXVII of 1875. 

Sec Burma Civil Courts Act. 

Act XVin of 1875 (Indian Law Reports.)], 
Notes;— Rep. in pt. Aet XII of 1876. 

Act XX of 1875. 

See Pre-emption. 

Act VI of 1876. 

See Ohota Nagpore Encumbered Estates Act. 

Act Vm of 1876 (Native Passenger Ships.) 
Notes:— Rep., Act X of 1877. 


Juxltdietiori Act* 


kCl-C>ntd, 

Act XI of 1876 (Presidency Banks). 

Notes: — [Repin pt., and Am., Act V of 1879; 
Am., Act XX of 1899, ss. 10, 14, 37 (f) rep in pt. 
as. Am , s. 42-A Ins, Act l of 190/. De- 

clared m force in Upper Burma (except the Shan 
States), Act Xllf of 1898, s. 4.] 

Act XT of 1876. 

See (1) Bank of Bengal. 

(2) Presidency Banks Act. 

Act XII of 1876 (Repealing Act) 

Notes*— Rep., Act XII of 1891. 

Sec Small Cause Court, MofussU— Jurisdiction 
—Copyright, 

Act XVII of 1876. 

See Oudh Land Revenue Act, 

Act XVmofl876. 

Oudh Laws Act. 

Act 1 of 1877. 

See specific Relief Act, 

Act m of 1877. 

Sec Registration Act, LS77. 

Act IV of 1877. 

See Presidency Magistrates A''*t. 

Act X of 1877. 

Sec Civil Procedure Code, 1882. 

Act XV of 1877. 

Sec Limitation Act, 1877. 

Act XVII of 1877. 

Sec (1) Special or Second Appeal. 

(2) Repeal of Act, effect of. 

Act xvm of 1877 (Salt). 

Notes:— Rep , Act Xlt of 1882, 

Act I of 1878 

A6tl of 1878 (Opium). 

Notes.‘--[Rep in pt., Aot IV of 18t4f Eep in 
pt, aud Am, Act XU of 1891; Declared in for<»— 
in the Sontbal Parganas, Regll^pf a. 3, 
as aton^fd hy 18 ^ 4 ^ Inihe An- 
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gul District, Reg I of 1894, «». 3, m British Baluc- 
histan, Reg I of 1890, 8. 3; in Upper Burma (ex- 
cept the Shan States). Act XIII of 1898, s. 4.] 

Act VI of 1878 (Tpeasarc Tf»ovcj. 

Notes: — Rep in pt., Act Xll of 1891, Decla- 
red in force — in the Sonthal Parganas, Reg 111 of 
1872, 8.3; as amended by Reg HI of 1899, s, 3; in 
the Angnl District, Reg I of 1894, s. 3; in Upper 
Burma (except the Shan States), Act XEll of 
1898, s. 4.] 

Act Vll of 1878 (Forest) 

Notes;-— [Rep in pt. (Locally), Ac^ VI of 
i 1879; Am., Act V of 1890, ss. 2 to 14, Act XU of 
1891; Rep in pt., and Am.. Act V of 1901 ; Rep (in 
Assam), Reg VI I of 1891, Declared in force — in 
gthe Sonthal Parganas, Reg III of 1872, s. 3: as 
Amended by Reg 111 of 1899, s 3, in the Angul 
District, Reg I of 1894,s. 3; m the Chittagong 
Hill Tracts, Reg 1 of 1900, s. 4.] 

Act Vlll of 1878 (Sea Custom) 

Notes; — [Am., Act IX of 1885, ss. 5, 6; Act II 
of 1887, 88. I to 4; Act IV of 1889, s. 10 (as Am- 
ended by Act IX of 1891, 8.3)and s.Il Act VllJ of 
1889, as. I, 2; Act IX of 1891, s. 3; Act Xll of 
1891, s. 11. s. 78 (e) Rep in pt., Act XVI of 1904; 
Supplemented, Act Vlll of 1896; Applied with 
Modifications, Act 1 1 of 1896, Application of s. 
150 extended, Act Xlll oflSsfO, s. 9; Declared in 
force — (ss. 144 to 154) in the Angul District, Reg 
1 of 1894, s, 3; in Upper Burma (except the Shan 
States), Act XlR of 1898, s. 4.] 

Act XI of 1878 (Arms) 

Notes;— [Rep in pt., Act XU of 1891; Declar- 
ed in force— in the Sonthal Parganas, Reg 111 of 
1872, s. 3; as amended by Reg 111 of 1899, s. 3; in 
Upper Burma (except the Shan States) Act Xlll 
of 1898, s. 4.] 

Act XII of 1878. 

See Punjab Laws Act 1872, Section 10. 

Act XVH of 1878 (Northern India Ferries) 

Notes;— Ss, 8 12. (b), 13, 15, 26 Am., Act III 
of 1886; s. 36 rep., Act Xll of 1897, s. 15; rep in 
pt^ Act 11 ot 1901; Rep in pt in N, W. Frontier 


koi-Oontd, 

Province, Reg Vll of 19ul, s. 3, Am. (in the Cen- 
tral Peovinces and the Sambalpur District) Act 
1 of 1685, ss. 43, 44; (in United Provinces), U P 
Act 11 of 1906, s. 22, (in Punjab), Act XX of 1883 
ss, 78, 79, C m the Central Provinces, the Sambal- 
pur District and the Punjab), act Xll of 1891, s. 
17 ; Am. (in the Central Provinces), Act IV of 1907. 

Act I of 1879— (General Stamps) 

See Mortgage (Form of) 

See Stamp Act 1879. 

Act IV of 1879 (Railways) 

Notes:— Rep Act IX of 1690 

See (1) Carriers 

(2) Railways Act 1879 

Act VUI of 1879 

See North West Provinces Land Revenue 
Acts. 

Act VIII of 1879 S. 23 

Sec Guardian Disqualified Proprietors. 

Act Xll of 1879. (R<*gilstration and Limita- 
tion Act, Amendment Act) 

Notes— Rep. Act XVI of 1908. 

Act XII of 1879 

See Civil Procedure Cod®. 

Act Xll of 1879 30 . 

See Civil Procedure Code 1662 s. 258. 

Act XII of 1879 S.102 

See Execution of Decree— Effect of Change of 
law pending execution. 

ActXin of 1879. 

See Oudh Civil Courts acts 1879, 

Act XIV of 1879 (Hackney carriage) 

Notes— S. 4 Rep in Pt; Act xm of 1889* s 
3; Am Act I of 1903; Declared in force in Upper 
Burma (except the Shan States) Act Xoi of 
1898 S. 4 

Act XVII of 1879 

See (l)Dekkhan Agriculturists' Relief Act 1879. 
(2) Transfer of Property Act 33 Bom 44. * 
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Act XVII of 1879-Ss. 8 15 A 

See (1) Mortgage Construction 

Act XVIII of 1879 

See (1) Legal Practitioners Act. 

(2) Mooktear, 

(3) Pleader— Removal Suspension and 
Dismissal, 

Act Xvm of 1879( Legal Practioner’sAct). 

Notes-Am Act XX of 1884: Act X[ of lb96; (in 
Lower Burma Act Vl of 190a;S. 47: S.42:Am Act 1 
of 1903: Sa. 4, 7, 25. 38 Am. Act I of lyo8; 
Rep m X W Frontier Province (Except 
». 36 as substituted by a. 4 of Act XI of 1896) 
Reg VII of 1901 8. 5: Declared m force in the 
Angul District Reg 1 of 1894 3. 

Act HI of 1880 (Cantonment) 

Notcsi'-Rep Act XII i of 1389, 

Act IV of 1880. 

Sec Portuguese Convention Act 1880. 

Act Vll of 1880 (Merchant shipping). 

Notes — Rep m Pt., Act XlV 1882; Act X 
of 18<S9, Rep in Pt and Am, Act XII of 1891, Am, 
Act VI of 1891 ss 6 to 8; Act XVll of 1891 ss. 3,4 
Am s. S. 85 Am from Ist October 1909, Act XVlII 
of 1908. 

Act XV 1880. 

See Bombay Revenue Jurisdiction Act 1880. 

Act V of 1881. 

See it) Practice-— Civil Cases — Testamentary 
Matters. 

(2) Cases under Probate 

(3) Probate and Administration Act. 

Act XII of 1881. 

Sec North Western Provinces Rent Arts 

Act XV of 1881 (Factories) 

Notes— Rep in Ptand Am Act XI of 1891 
Act xvni of 1881. 


J^oX-Gontd, 

Act XXII of 1881 (Execise) 

Notes:— Rep Act XII of 1896 

Act XXin of 1881. 

Sec Dekhan Agricuturists: Relief Act 1881. 
Act XXVI of 1881. 

Sec (1) Hundi. 

(2) Negotiable Instrument Act 1881, 

Act II of 1882 

See Trusts Act. 

Act IV of 1882. 

See Transfer of Property Act 

Act V of 1882. 

See Ea«(ements Act 
Act V of 1882 Ss. 60 and 61 
Sec Waste Lands 
Act VI of 1882 (Companies.) 

Notes — Am, Act VI of 1887; Act XII of 1891: 
Am and supplemented, Act XII of 1895: s 35 
Rep, Act 11 of 1899. Supplemented Act IV of 
1900, declared inapplicable to societies registered 
under the Co-op ecative Credit Societies Act 1904 
— See Act X of 1904 S, 28 declared in force in 
Upper Burma (except the Shan States), Act XIII 
of 1898, s. 4 

Act VI of 1882 

Sec (1) Companies Act 

(2) Company 

(3) Appeal Acts — Companies Ac*- 

Act XII of 1882 (salt) 

Notes:— Rep in Pt Act XX of 1884 Act XH 
of 1891, rep in Pt and Am; Act XIX of 1890, de- 
clared in force — in the Sonthal Patganas (except 
s .31), Reg, III of 1872 S 3, ag amended by Reg 
III of 1899 «. 3, in British Baluchistan, Reg 1 of 
1890 8. 3 in Upper Burma, except the Shan States 
(ss.l, 2, 6, 7 and 8 and Ch. lY), ActXHl of 1898 
s, 4 
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Act XV of 1882 S. 69. 

See Aden Courts Act. 

Act XX of 1882 [Paper currency.] 

Notes:— Rap Act 111 of 1905. 

See Paper Currency Act. 

Act XXII of 1882. 

See Oases under Dekkhan Asriculturiats’ 
Relief Act. 

Act V of 1883 (Merchant shipping) 

Notes— Rep in Pt Act X of 1889, s, 16 (2) 
(as to Lower Burma rep Act VI of 1900, s. 4«; 
Repin Pt; and Am; Act VI of 1891, ss. 9 to 13. 
Act 12 of 1891. 

Act IX of 188S. 

See Ouih Tenancy Act. 

Act XV of 1883 

See N W P and Oudh Municipalities Act 

1881. 

Act XI3; of 1883 (Land Improvement 
Loans) 

Notes— Rep in PtAct XII of 189/, Am; Act 
XVIII of 1899, 88 1, 4, 6, 11 Rep in Pt 8. 10 Am 
Act VIiI of 1906, S8. 2 to5. S. 12; Rep Act XVl 
of 1908, Declared in force in the Honthal Parg- 
sranas Reg. Ill of 1872 s. 3 as amended by K<»g 
III of le99s. 3 in Upper Burma except the Shan 
States Act XUI of 1898 S. 4. 

Act II of 1884. 

See Agricultural Loans Act. 

Act V of 1884. 

See Chota Nagpore Encumbered Estate Act, 
1884. 

Act XII of 1884. ( Agriculturists’ Loans J. 

Notes:— C S 4 Am, Act VITI of 1906, S. 6 Beolft- 
red in force in Upper Burma ( Exept the Shan 
States), Act X ill of 1898. s. 4. 

See Agriculturists’ Loans Act 

Act mi of 1884, 

|l|« 


kol~Oontd. 

Act XVIII of 188*. 

See Punjab Courts Acts, 1884. 

Act III of 1885 

See Transfer of Property Act Amendment 
Act. 

Act VIII of 1885. 

See Bengal Tenancy Act, 1885. 

Act II of 1886 ( Income Tax) 

Notes:— Rep. in Pfe. Act XII of 1891. ; Act 
VI of 1902 ; Ss 5, 41 and Sch 11 Am, XI of 
1903 ; Declared in force — in the Sonthal Par- 
ganas. Reg III of 1872; S. 3, As Amended by Reg. 
Ill of 1899, S. 3 ; In Upper Burma ( Except the 
Shan States ), Act Xm of 1898. S. 4. 

See Income Tax Act. 

Act IX of 1886. 

See Deo Estates Act. 

Act X of 1886 ( Criminal Law Amend- 
ment ), 

Notes:— Ss. 1 to 19 Rep Act V of 1898; Ss. 20, 
24 (2) Rep., Act XU of 1891 ; S 25 Rep, Act III 
of 1900 ; Ss. 21 to 2 1 U) Declared in force in the 
Sonthal Pargana8,Reg III of 1872, S.3, as Amend- 
ed by Beg Ilf of 1899, S. 3. 

Act XIV of 1886. 

See N. W. P. Rent Act, Amendment Act. 

Act XVII of 1886. 

See Jhansi and Morar Act. 

Act XVH of 1886. Section 8. 

See Res Judicata— Causes of Action. 

Act I of 1887 

See General Clauses Consolidation Act. 

Act VII of 1887. 

See Suits Valuation Act... 

Act IX of 1887. 

See (1) Provincial Small Cause Courts Act. 
(2) Small Cause Court, Mofussil. 

(3> Subordinate Judge, Jurisdiction of 

Act XII of 1887 (Bengal Agra and Assam 
Civil Courts). 

sg (0) Act Yii of laa?; 


H 
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(B) rep Act VIII of 1890: S. 8; rep in Pt; Act XII 
of 1S91; S. I (2) rsp in Pt, (in Agra) Act XX of 
189oS. 9(1); Declared in force in the Sonthal 
Parganaa with modifications, and as regards 
certain suits only, Reg. V of 189 S, Oh III; Ext. 
Sambalpur District and s. 36 (1) (A) Am ; Beng 
AetlVofl906 8 2. 

See Bengal N. W. Provinces and Assam Civil 
Courts Act. 

Act 3CVI of 1887. 

See Punjab Tenancy Act, 1887, 

Act XVII of 1887. 


kOl-Ooatch 

Sec Civil Procedu»’e Code Amendment Act (X 
of 1888). 

Act XII of 1888 » 3. 

See Appeal-Bombay Acts-Bombay Municipal 
Act, 1888. 

Act XIII of 1888. 

See Punjab Courts Act, 1884. 

Act IV of 1889 (Merchandise Marks) 

Notes: — Rep in pt. and Am. Act IX of U91, « 
10 Rep in Pfc Act XVI of 1904 ; Declarad in force 
in Dpper Burma. (Except tho Shan States), Act 
XIII of 1898 s 4, 


Sec Punjab Land Revenue Act, 1887, 

Act V of 1888 (Inventions and Designs) 

See Inventions and Designs Act. 

See Patent. 


AclVIofi889. 

Act VI of 1889 

See Probate and Administration Act Amend- 
.ment Act. 



Act VI of 1888. a. 5 

See Security for Costs— Suits. 

Act VII of 1888 —(Civil Procedure Code 
Amendment) 

Notes:— Kep exc»*pt s 1, s 65 and s 66 (1) (5) 
and f4) Act V of-l908; Title and Preamble Rep 
in Pt , s. 66 Rep Act IX of UOS: Residue Rep — 
Act XVI of 1908 

See Civil Procedure Code Amendment Act 
(Vll of 1888). 

Act VII of 1888. 

See Certificate of Sale, Civil Procedure Code, 
1882 Section 318, 

Small Cause 


Act XIII of 1889 (Cantonments) 

Notes— Rep in Pb Act XII of 1896: Act V of 
1898; (as to Burma). Act XIII of 1898 s. 18; Rep 
in Pd.and Am., Act XU of 1891 ;Am Act I of 1891, 
s 11; Act XV of 1897; s 6 fl) Am ,Act 1 of 1903, ss, 
13, 15 (1) Am; Act V of l90J; Declared in force- 
in British Baluchistan (with additions), Beg 1 of 
1890 ss. 3, 4 as amended by Reg V of 1890 s, 45; 
in Upper Burma (except the Shan States), Act 
Xlllof I898,s. 4.] 

Act XIV 1889 s. 1 cl (6). 

See Settlement officer. 

Act I of 1890 (Revenue Recovery) 

Notes— Rep in Pt (As to Burma), Act XIU 
of 1898, 8. 18 ; Modified in its application to th^ 
Benares Family Domains, U P Act 111 of 190 1, S. 
16 ; D,=‘clared in force. — In the Sonthal PAraganas 
111 of 1872, S. 3, as amended by Reg 111 ^ 


Act VII of 1889. 


See Succession Certificate Act. 


Act X of 1889. (Ports). 

Notes:— Rep Act XV of 19D3. 
See Ports A<'*t. 

Act XI of 1889. 

See Burma Courts Act, 1889. 


Notes.— Rep in Pt Act It of 1899: Declared 
in force— in British Baluchistan Reg. I of 1890, 
S. 3; in Upper Burma (except the Shan States), 
Act XIII of 1898 8,4.) 


Act VI of 1888 


Sec (l) Attachment— Attachment of Person 
(2) Insolvency— Insolvent Debtors under 
Civil Procedure node. 
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1809, S. 3; in the Angul District Reg: 1 of 1894, 
S. 3 in Upper Burma (Except the Shan 
States) Act Xnr of 1908, S. 4 

Act Yin of 1890. 

See Guardians and Words Act. 

Act IX of 1890 (Railways.) 

Notes — Repin pt (as to Burma) Act Xin 
of 3898 S. 18 : Rep in Pt and Am Act IX nf 1896 
Supplemented Act IV of 1905 ; Declared in 
force. — In the Sonthal Parganas. Reg 1 1 1 of 1872 
S, 3 as amended by Reg 11 1 of 1899, s. 3 ; Upper 
Burma (Except the Shan States), Act XIII of 

1898 S. 4. 

Act XI of 1890 /Pjpev’entton of Cruelty to 
animals.) 

Notes —Declared in force-— in the Sonthal 
Parganas Reg 111 of 1872, S. 3: as amended by 
Reg 111 of 1899, S. 3; In Upper Burma (Except 
The Shan States), Act Xtu of 1898, S. 4. 

See RaiUrays Act 1890, 

Act XX of 1890. 

See K W P and Oadh Act 1890 

Act III of 1891. 

( Amending the Evidence Act( 1 of 
1879 ) and the Criminal Proce- 
dure Code (X of 1882))— 

Act VUIof 1891. 

See (1) Eisement. 18 Bom 616. 

(2) Prescription— Easements— Right of 

Wav. 

Act X{i of 1891 ( Amending Act.) 

Notcs-( B'p. in Pt. Act IX of 1894; Act Xil 
of 189 y. Act X of 1897; Ar’t V of 1898; Act XI of 
1898, S. 100; Act XU I of 1898, s 18; Act II of 

1899 Act Xniofl899; Act XUI of 1899; 
A^tXXlVof 1899; Act III of 1900; Act VI of 
1900, 8.4:8; Act VI of 1901; Reg. 1 of 1899; U P 
Act II Of 1901; S^h II Part 1 Wrt Rep. in Pt. 
Act X LI of 1891, s. 2, Rep. as to Act XX HI of 
1867, in British Baluchistan Reg. IV of 1901, S. 
16; R^p as to Act Xrx of 1881, Bur Act IV of 
1902; Title, Preamble, Ss 1. 2 (2) and Sch. It Kep. 
in Pt. ss 2 (1), 3 and Sch, I Rep. Act i of 1903; 
Rep. as to Act, XViIl of 1889, Act XVi of 1908; 
Rep. as to Act Xyiof 1885, Act IT of 1901; Rep, 
as to Act IV of 1872. s. 12 Pun. act Tl of 1905; 
Rep, as to Acts XIV of 1882 and \ . I of 18S8, Act 

Q C 26 


Act- Gon^d, 

V of 190S; Rep. as to Act III of 1877, act XVI 
of 1908; Declared in force in the feonthal P irganas 
Reg III of 1872, s. 3, as amended by Rf‘g III 
ot jS99, s. 3 ). 

Act XIII of 1891. 

See Bankers Books Evidence Act. 

Act XIV of 1891. 

See Dade Courts Act, 1891. 

Act XVIII of 1891. 

See Bankers Book E vidence Act. 

Act XVIII of 1891 ( Bankers’ Books 
Evidence ). 

Notes -( Am, Act 1 1893; Act XII of 1900; 

declared in force — in the Sonthal Parganas, Reg 
1 U of 1872, s. 3; as amended by Reg. 1 1 1 of 1899 
s, 3; in Upper Burma ( Except the Shan States), 
Act XIII of 1598 s. 4. ) 

Act XX of 1891. 

See Punjab Municipal Act, 1891. 

Act IV of 1892. 

( Limitation Act and Civil Procedure 
Code Amendment X 

Notes.~(Title, preamble, Rep. in Pt. ss. 2,3, 4 
Rep. Act V of 1908; Title, preamble, Rep. in Pt. 
1 Rep. Act IX of 1908: s. 5 is spent. ) 

Act VI of 1892. 

See Civil Procedure Code Amendment Act, 1892. 

Act IV of 1893. 

( Partition ). 

See Partition act, 1893. 

Notes — ( Declared in force in Upper Burma 
( Except the Shan States ). Act X[II of 1898, 8.4) 

Act I of 189 1 ( Land Acquisition ). 

Notes: — ( Applied to the Calcutta Munici- 
lah’ty with modifications Ben. act III of 1899 s. 
157; Declared in force— in the Sonthal Parganas 
Reg. Ill of 1872 s. 3, as amended by Reg. Ill of 
1899, s 3, in Upper Burma ( Except the Shan 
States), Act X III of 1898 s. 4.) 

See Land Acquisition Act, 1894. 

Act V of 1894. 

(Civil Procedure Code Amendment.) 
Notes— Rep act Y of 1908, 
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See Civil Procedure Code Amendment Act, i8J^4 
J.ct VIII of 1894 ( Tariff). 

Kotes:-^( AVI. Act HI of 18%; Act XIV of 
1899 s. 8 B Ins. by Act Vill nf ly02 And con- 
tinued in force by Act XI of 1904; supplemented, 
Act IX of 1903 ss, 2 to 7; s. 5 am Act TX of 1903, 
S. S, S, 8 ( 1 ) Am, Act XII of 190 i 

S2; Sch Hi AM Act 1 of l90fi; Sch HI No I AM 
Act II of 1908 declared in force in the Sonthal 
Parganas Eeg. HI of 1899, s. 3. ) 

See TariS Act, 1894, 

Act I Of 1895. 

See Presidency Towns Small Cause Courts i 
Act ( 1 of 1895 ). 

Act VI of 1895. 

See Dekkhan Agriculturists Relief Acts Amend- 
raent Act. 

Act XII of 1895 (Companies Memorandum 
of Association). 

See Company— Meetings and Votings 

Notes:— Declai’ed in force in Upper Burma 
(except thA Shan States), Act ot 1898, S. 4, 

Act XV of 1895 (Crown Grants). 

Notes: Heclared in force in 1 pper Burma 
(except the Shan States), Act XI 11 of 1898, S. 4. 

See Crown Brants 

Act I of 1896. 

See Administrator General Act. 

Act XI of 1896- ( Amending Legal Practi- 
tioners Act )— 

See (1) Legal Practitioners act. 

(2) Mooktear. 

( 3 ) Act xrrrr of 1379. 

Act XII of 1896 




See Excise Act. 1896. 

. (^^K^P-^»Pt.(AstoBurma) 

Act XIII of 1«98, S.18: rep. in pt. and Am in N W 
Urontier Province, rear. Vli of 1901. s. 3; ss. H 66 

supplemented in Burma, Bur. Act 111 of I90U 

88- », 18, 21 Ata; Act VU of Z90B; declared in 
force ia Upper Burma ( except the phan States) 

, AotXlll of 1898, 8.4, 


hcl-Oontd. 

Act III of 1897. 

( Epidemic Diseases ) 

Nutes— [ Eep. in pt. ( as to Burma ), Act 
XI 11 of 1898, s 18; declared m Force— m the 
Sonthal parganas, reg. Ill of 1872, s. 3. as amen- 
ded by reg. Ill of 1899, s. 3. in Uupper Burma 
(except the Shan States ), Act XIII of 1898, p. 4.] 

Act IX of 1897— ( Provident Funds ). 

See Provident Funds Act. 

Notes [ Rep in pt. ( as to Burma), act XlH 
of 1898, s. 18. S 4, Am; Act IV of 1903; declared 
in force in Upper Burma (except the Shana States 
Act XIII of 1898, s. 4. j 
Act X of 1897 ( General Clauses ) 

See General Clauses Act 1897. 

Notes— Ss. 3, 20, 21, 24 Am; s. 2 and sch. rep. 
Act 1 of 1903; Heclaiedin force — in the Sonthal 
partranas, reg. Ill of 1872, s. 3, as ame- 
nded by reg. HI of 1899, s. 3; in the Chittagong 
Hill tiacts, reg. 1 of 1900, s, 4; in Upper Burma 
( except the Shan States ). Act XllI of 1895, s.4. 

Act VI of 1898 C Post-Office ) 

Notes-Eep in pt,(as to Burma).Act Xlll of 1898, 
s. 18, s. 2, Am. Act 11 of 1903; Declared in force in 
the Sonthal parganas, reg. Ill of 1672, as amended 
by reg. Ill of 1899, s. 3; in the Chittagong Hill 
tracts, reg. 1 of 1900 s. 4; m Upper Burma (except 
the Shan States ), Act XlII of 1898, s. 4. 

Act X of 1898. 

j See Presidency 'J owns Insolvency Act. 

Act II Of 1899. 

See Stamp Act. 

Act VI of 1899. 

See Contract— Alteration of Contracts-Alter- 
ation by Court. 

Act IX of 1899 
See Arbitration Act. 

Notes- -s 23 ( as to Lower Burma ) Am. 

Act VI of 1900 s. 47. 

Act XI of 1899 ( Court-fees Amendment ) 

Notes— [ S. 2 virt. Am. Act X of 1901, s. 3 (2) 
Ucclared in Force in the Sonthal parganas, reg. 

Ill ot 1872, s. 3, as amended by Heg. Ill of 1899* 
8. 3. 

See Court-fees Act Amendment Act 139?, 
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ilct XXU of 1899 ( Coinage and Paper 
Giarreney. 

Notes— Rep. ( as to Paper Currency Act), Act 
11 1 of 190 ■>; jis to coinage Act, Act 111 of 19(>6. 

Act XXV of 1899. 

See Punjab Courts act, 1884. 

Act II of 1902 (Cantonment House 
Accommodation.) 

Notes— S. 2 (1), 10 (1), 11 (D), 15 (I) 35 (1 36 
(2), (3), 37, 39 (2), (3;, (4) Am; Act T of 1909. 

Act IV of 1903. 

See Provident Funds Act. 

Act 111 of 1905 ( Paper Currency) 

Notes.— S 8 (3j Hep in Pt) Sg. 14, 1 5. Am Act 
11 of 1909. 

Act III of 1907. 

See Provincial Insolvency Act. 

Act V of 1908 

See Civil Procedure Code 
Act IX of 1908, 

See Limi^'ation Acts. 

Act XVI of 1908. 

Sec Registration Acts. 

Act III of 1909. 

See Presidency Insolvency Act 

Act, Construction of. 

Sec Statutes, Construction of. 

Act done by husband in pursuance 
of common business, binding on 
wife. 

Sec (1) Buddhist Law Husband and wife. 

(2) Husband A wife. 

(8) Hindu Law. 

(4) Contract. 

(5) Princifal and agent. Autboiity of 
Agents^ 


Act done in oflicial capacity. 

See Subordinate Judge, Jurisdiction of 

Act done in the exercise of severe 
ign Powers. 

See Damages— Suits for damages-Torts 

Act of Bankruptcy 

See Insolvency. 

Act of foreign power 

See Hindu Law— Endowment — Dismis- 
sal of Manager. 

Act of God 

Sec Carrier®. 

Act of insolvency 

I Soe Insolvency Act s, 9 

I 

1— Act of insohency — Dpbtors — Composition 
deed— Assignmeut of all goods— Trustees— Frau- 
dulent intent. 

I 

I The execution by a trader of a deed purport- 
J ing to be a general assignment of all bis property 
j to trustees for tbp benefit of his creditors in an 
act of insolvency. 

Though a deed may not be fraudulent within 
the doctrines of Common law, it still maybe fra- 
udulent within the meaning of the Insolvency 
Act, and it is clear that the absence of pressure 
though relevant to the question of fraudulent pre- 
ference, is not a necessary element of an act of 
insolvency consisting in an assignment of the 
whole of a trader’s goods. Kursondas v 

Maganlal. 4 Bom LR 94. 

2— S. 24 — Insolvent— Transfer of Property- 
Fraudulent intention . 

A tranflfer of property made by a pai ty in in- 
solvent circumstances is absolutely void althouah 
there be no evidence of any fraudulent preference. 

Where a person conveys all his property to 
trustees in favour of his creditors, his act is an act 
ofinsolvency and all Ms property vests at once 
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Act of insolvency-0«irf. 

in the Ofhcial Assignee, it not being necessary to 
prove that the assignment is void as being frau- 

Kursondas Ramjee 
4 Bom L R 154. 

Act of Parliament 

See Statute. 

Act ot state 

Se6 (1) (Iran t— Resumption or Revocation of 
Clrant. 

(2) Hindu Law — Custom — Impartibility 

29 Cal 828. 

(8) Native states. 10 C W N 361. 

(4) Parties — Parties to Suits -Government 
Right of Suit — Act done in exercise of 
Sovereign Powers. 

(6) Secretary of State. 27 Bom 189. 

l—Seixure of Kaj of Tanjore— Jurisdiction of 
Municipal Courts —Independent States. 

'Ihe transaction of Independent States betwe- 
en each other are governed by other laws than 
those which Municipal Courts administer. The 
seizure by the British (Government, acting as a 
sovereign power, through its delegate, the East 
India Company, of the Raj of Tanjore, with the 
property belonging thereto, was, with its eonseq- 
aences, an act of State over which a Municipal 
Coart has ao larisdiction. The Eastlndia 
Company vKamachee Boye Sahiba 
4 W R P C 4 

sc Secretary of State for India vKamachee 
Boye Sahiba 7 Moore’s I A 476. 

Notes;— Eef; 6 Bom L R131. 


Act of Slate-Oonid. 

3 — Resumption of Jagir by East India Com- 
pany — Regulation law. 

Where lards were held by a jagirdar under the 
sovereign of an independent State on a jaidad te- 
nure, i.e., on a grant of land, together with the 
public revenues ther#»of, on the condition of keep- 
ing up a body of troops to be employed when call- 
ed on in the service of the sovereign, and on the 
conquest of the State by the East India Company 
the jagirdar remained in the same position to the 
Company — Ifeld, that the resumption of the lands 
by the Company, and the seis'ure of the arms and 
stores appertaining to the tenure, on the death 
of the jagirdar, was not an act of State, and there- 
fore the Municipal Courts had jurisdiction to 
entertain a suit by the representatives of the jag- 
irdar against the Q‘^vernment for the possession 
of the land and for the value of the arms and 
stores. This was so, although, at the time of the 
resumption, the Regulation law was not introdu- 
ced into the territories in which the jagir was 
comprised. Forrester v Secretary of State 
12B L R 120: 18 W R 349, L R I A Sup. 

Vol 10. 

4— Confiscation of territories of King of Del- 
hi — Forfeiture. 


^ The status of the King of Delhi was that of a 
King recognized by^the British Government and 
the confiscation of his territories in 1857 was an 
act of State, and not an act done under color of 
any legal right of which a Municipal Court could 
take cognizance. His tenure of the territoiies 
assignedhim by the Government was a tenure 
merely duranie fegno^ and no power was confer- 
red upon him of creating incumbrances which 



^ 2-Arrest under Beng Reg 111 of l 61 <S-.-Juria. 

diction of Municipal Courts. 

A Mahomedan subject of the Crown was arrest- 
ed in Calcutta, taken into the mofussij and 
there detai»^ed in jail, under a warrant of the 
0overnor.aeneral in Council in the form prescri- 
1818. UeUtUt such a, rest 
were not act, of State, but matters 
iiMunloipal Opart. Ameer 
' ' 6BLH892. 

I 


-•VUJ.U. oui vive uis 


ueposmion. The word ‘confis- 
cation’ does not necessarily import that theappro- 
priationistobemadeasa penultj; for a crime, 
nor, when used in that sense, does it necessarily 
imply that the forfeiture has accrued upon the ac- 
tion but it may also be properly used as applicable to 
appropriations of property by Government as an 
act of State. Saligram v Secretary of 

State. 12BLR167: ISWHBBSLRIA 

Stip vol 119, 


I 
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5 — Oontiscation by Governor of Foreign State 
—Title to timber. 

The plaintiff brought a suit at Tonghoo in Br- 
itish Burma to recover possession of oertain tim- 
ber which he alleged the defendants had wrongfu- 
lly, and in collusion with the Burmese Governor 
of JMinghan, taken out of his possession in foreign 
territory and removed to Tonghoo. The defend- 
ants stated that they had acquired the timber 
fi’Om the Governor of Ninghan in terms of an 
agreement between them and the Burmese Gove- 
rnment. It appeared that the Governor of Nin- 
ghan had confiscated the plaintiff’s timber in co- 
ntravention of a royal mandate, j^fter the insti- 
tution of the suit, the defendants removed the tim- 
ber from Tonghoo to Rangoon. Seld that, a Bri- 
tish Municipal Court might enquire into the cha- 
racter of the act of the Governor of Ninghan, and 
was not bound to accept it as an act of State. 

Bombay BupmaR Trading Coppopation v 
Mahomed AH Shepagee. 10 B L R 345: 

19 W R 123 

6 —Resumption by Government — Act of State 
-Jurisdiction of Civil Court. 

By the treaty of the 31st July 1801 between the 
then Nawab of the Carnatic and the Governor in 
Council at Madras, the sovereign rights of the Na- 
wab in the Carnatic were vested in the East India 
Company. Held that, a resumption by the Madras 
Government of a jagir granted by former Nawabs, 
as Altamghah inam. before the date of the treaty 
and a re-grant by Madras Government to another 
for a life estate only, was such an act of sovereign 
power by the East India Company as precluded 
the Supreme Court at Madras from taking cogni- 
sance of a suit by the heirs of the original grantee 
in respect of such resumption . East India 
Company v Syedally 7 Moope's I A 555. 

Notes: 18WR3:19; 14 Mad Idl; 7M 

1 A 476, Gist; 3 M H C R 59 
Ref. 4 B H G R 1: 6 Bom 598; 8 Bom 54S; 
5 Bom L B 983; 0 Bom L R 131; 33 Cal 
219PO=10OW N361=3 CL J 395 = 

^ 8 Bora B R 129=3 A tJ 250 = 16 M L 
J 115=1 MLT115=33 I A 1. 


Act of SiSlQ-Gontd, 

7 — Rpsumption of village granted by Peishwa 
of the Deccan. 

A village having been granted in inam by the 
Peishwa of the Deccan was, after the death of the 
grantee, seized by the mamlutdar or farmer of the 
revenues for an alleged debt due to him, and reta- 
ined until the treaty of Poona in 1818 when it 
came into the possession of the British Govern- 
ment, In a suit institute! by the representatives 
of the original grantee for possevssion of the villa- 
ge, and payment of the arrears of revenue so seq- 
uestered. it was held by the Judicial Committee, 
aitirming the decree of the Provincial and Sudder 
•^^’ourts, that the original resumption was the wro- 
ngful act of an individual, and not an act of the 
State, the British Government were therefore 
ordered to restore the village, but pursuant to 
Bom Reg V of 1827, s 3, with only six year’s arr- 
ears of revenue. Mills ViModee Festonjee 
Khoopshidjec 2 Moores I A 37. 

8. — Sequestration by British Government of 
private property of independent Sover- 
eign-Jurisdiction of Municipal Court, 

A sequestration by the officers of the British 
Government of the private property of the Angria 
of Kolaba, a native independent Soverie^n, though 
made contrary to the express orders of the Court 
of Directors originally given, would not be liable 
to question in a Municipal Court if subsequently 
ratified, but alder where there is no such ratifi- 
cation. Zuleff AH V Yeshvadabai Saheb. 

9BHC314. 

9. — Seizure by right of conquest— Jurisdiction 
of Municipal Court. 

W here an estate is seized by the Gi‘own in 
right of conquest, and not by virtue of any legal 
title, such seizure must be regarded as an act of 
State, and is not liable to be questioned in a 
Municipal Court. 7 Moore’s J. A., 476 Followed, 

Bhagwan Singh v Secrctapy of State foP 
India in Council. 2 I A 38. 

Notes:— Bef: 6 Bom L R 131, 
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Act of state-(7c?iW. 

10 — The effect of resumption under Act XI 
of 1852 and Bombay Act Vll of 1853 is to leave 
untouched the right to the land in the posses- 
sion of the Inaradar, 

Hari Sadashiv v Ajmudin 
11 Bom, 235 

Notes:— Kef: 6 Bom h K 131=29 Bom 480= 

7 Bom L K 497. 


11 — Besrum Snmroo. — The judgment of the 
Chief Court holding the Begum Sumroo to be a 
soverign (No. U of 18(57, Civil) >rrerspd by the 
privf/ rhmudJ, Forester v. The Secretary of 
State for India in Council P R 1 of 1872. 


12 — J urisdiction — Sovereignty. 

The assumption by Government, upon taking 
possession of contiuered or ceded territories, of a 
jagir granted by former Rulers, is in act of sove- 
reign power over which no Municipal Court has 
jurisdiction. 

And if, when taking possession of comiuered 
or ceded territories, the Government so limits the 
act of conquest as to exempt the lands of a parti- 
cular jagirdar from being brought under its 
administration, the effect of such exemption is to 
maintain the jagirdar in political relations to the 
state, and to prevent any act of the ((overnment 
towards the jagirdar or his property, whether 
public or private, from being made the subject 
of enquiry in a i^Iunicipal Court. 

-':rfect independence is not a necessary attn- 

bate of sovereignty and the fact that a territory 
has been conq nered makes no difference as regards 
the political independence of its BuJor if 
independence is recognized by the Government 
(P R 13 of 1867.) ‘ j 

This judgment of the Chief Uoiirfc in ^hat was 
*he Jndioial Committee of the Privy Council, on 


Act of SlSLie-Con(d, 

the ground that the plaintiffs had failed to prove 
the title asserted by them ; their Lordships diff- 
ering from the Chief Court as to the first ground 
of defence, (vi:., that the Government took poss- 
ession of the jagir in question as an act of State, 
propriety and validity of which were not cogniz- 
able by any Municipal Court.) For€St€3» v. The 
Scemary of State far India in Council, 
PR t of 1872. 

Act of State— J urisdiction of British Courts 
to take cognizance of an act done by a Foreign 
State in the exercise of its Severeign powers and 
not professing to be justified by Municipal Law, 
See Jurisdiction. 

13— t erry rights— J urisdiction.— Plaintiff pur- 
chased the ferry leases of the Chenab and Pulfchu 
rivers at Wazirabad for the years 1870-74, the 
leases entitling him to collect all tolls. He, ’ sued 

the deft ndant for damages, for that the Govern- 
ment in constructing that part of the Northern 
State Railway which crossed the Chenab and 
Polkhu, had established their own ferry and by 
that means conveyed their material trucks and 
employes across those rivers. 

ATeW. that the rights to establish a ferry and 
take tolls were State rights ; but that plaintiff’s 
suit was cognizable by a Mnnieipal Court, as the 

Government bad, by Regulation 111 of 17&3 sub- 

mitted,in r^ard to such a suit, to the jurisdiction of 
the Courts; and that the submission was „ot 
abrogated or taken away, as to the Punjab Courts, 
by the repeal of the Regulation by Act IV of I 87 a. 

H'-W. upon the facts, that as the Railway 
department had used the plaintills ferry as far 
as they possibly could, and had used their own 

ferry for carrying plant and materials which 
were too heavy for the plaintiff’s boats or bridges, 
an or carrying men and materials to places in 
e river to which plaintiff's ferry did not go a 

cause of action had not been made out. Suiaa 


P R 56 of t876, 
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Act of Sidiie-Ocntd. 

14 - The property of a person resident in a place 
under the control of rebellious subjects treated by 
the Government as enemiesj whether that person 
is attached to the rebel cause or not may be seized 
by th« State as enemies’ property, 

A declaration by Government of its intention 
to restore, or an order issued by Government to 
the Executive Authorities to restore property 
seized in war, gives no legal title or right of suit 
to the former owner, nor does it confer any juris- 
diction upon the Municipal Court, 

By Regulation 111 of 179d and Regulation 11 
of 180d, Government subjects itself and its officers 
to the jurisdiction of the Civil Courts only in 
regard to the matters specified in those Regulatio- 
ns, and in no other matters ; and the jurisdiction 
thus conferred has not been extended by any 
subsequent Regulation, Act or Order. 

The Secretary of State for India in Council 
V. Wagentrieber, P R 6 of 1867. 

15— Jurisdiction of British Courts to re-open 
executive orders of Foreign States. 

The defendants entered into a timber contract 
with the Bhawalpur State, the plaintiff being 
surety for its due performance. The Bhawalpur 
State cancelled the contract as it considered that 
there had been a breach on the part of the defen- 
dants and plaintiff was compelled to pay to the 
State the amount of advances made to the de- 
fendants, which had not been worked off. Plain- 
tiff thereupon sued to recover from defendants 
the sum he had been compelled to pay as their 
surety to the Bhawalpur State. The defend- 
ants pleaded that there had been no breach of 
contract on their part with the Bhawalpur State, 
and that therefore, they were not liable, the 
plaintiff having wrongfully paid that State. The 
order rescinding the contract and compelling the 
plaintiff , to pay was an executive one, passed by 
fbc Political Agent and Superintendent of Bhawal- 


Act of SidXQ-Contd. 

pur, and was an order which the plaintiff tiould 
not disobey, 

Reld^ (Boulnois, J., dissenting) that the order 
of the Superintendent of Bhawalpur which found 
a breach of contract was conclusive between the 
parties, and could not be questioned by the Bri- 
tish Courts, and that the plaintiff having under 
that order been compelled as surety to refund 
advances made to defendants was equitably 
entitled to recover. 

Per Boulnois, J. — The Courts of one country 
have never done more than recognize judgments 
of the Courts of another country as, under some 
circumstances, conclusive, and no committee 
requires that executive orders should be treated 
as conclusive in regard to facts proper for esta- 
blishment. Seld, therefore, that the British Courts 
are bound to enquire into and decide the question 
whether or not there had been a breach of con- 
tract, the order of the Superintendent not being 
conclusive. 

Held, further, that the defendants not having 
committed any breach, the plaintiff could not re- 
cover, the payment by him not having been right- 
fully made, notwithstanding that the order of the 
Superintendent of the Bhawalpur State was sup- 
posed by that officer to be right and by the 
plaintiff ro be irresistible. Sujan Singh v. 
Hardyal Singh, P R 36 of 1877. 

16. — Resumption of rent-free lands by the 
British Government in 1849— Jurisdiction of 
Civil Courts. 

Plaintiff claimed possession of a rakh which 
had been granted by the Maharajah Runjeet 
Sing to plaintiff’s father. The rakh was held 
rent-free for the purpose, chiefly, of supplying 
fodder to a contingent of cavalry which the 
owner was hw^und to supply for the service of the 
isovernment. Plaintiff alleged that the rakh 
upon the death of his father devolved by inheri- 
tance upon his brother who was killed at the 
battle of Ferozepore in jirms against the B?rjtia}3 
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troops; that upon bis brother’s death his uncle, 
Baja Teja Sing, took possession of the rakh as his 
(plaintiff’s) guaidian, and that a grant of it was 
madp by the British Government, after the con- 
quest of the territory, to Teja Sing for his life. 
TeJa Sing died in 1 861 , whereupon the property 
was resumed by the Government. Plaintiff sued 
for possession of the rakh as heir of his deceased 
brother 

In March 15’49, a proclamation was issued by 
the British G-overnraent, that “ jaghirs and all 
the property of Sirdars or others who liad been 
m arms against the British should be confiscated 
to the State,” and two days later (3 1st March 
1849) a Board of Administration was constitut- 
ed, with special directions with respect to rent- 
free lands. Those directions stated ‘‘that by our 
“occupation of the country, after the whole Sikh 
“nation had been in arras against us, we have ac- 
“quired the absolnte right of conquerors, and 
“would be justified in declaring eveiy acre of 
‘■land liable to Government assessment. Theie 
“is no reason why we should maintain in per- 
“petuityan alienation of the Government revenues 
“which would not have been maintained by the 
“power we have succeeded. All grants were re- 
“sumed by the Sikh rulers at will, without re- 
“ference to the terms of the grant. On the 
“death of the grantor, they lapsed as a matter of 
“course. Bvery ho3 der of rent-free land, who is 
“confirmed in his tenure by the (rovernment, 
“must yield up eveiy document in his possession 
“which entitled him to the exemption from 
“revenue, and a grant must be given to him under 
“the Board’s seal, kc, declaring that the grant is 
“a free gift of the British Government.” 

Held (affirming the judgment of the Chief 
Court— Punjah Rpcord for 1875, Privy Coun- 
cil, p. 7, Xote), that the Governor-General made 
as an Act of State, a fahula rasa of these rent- 
free tenures, and that the grant to Teja Sing 
was made in pursuance of the right of conquest 
referred to in the proclamation, and was an act 
of State Tiot questionable by any Municipal 
Court. Plaintiff's suit dismissed. Sirdar 

Bhagwan Singb vThe Secretary of State 
for India in Council. P R. 1 of 1875 i 

Privy Council ] 

Of Municipal Courts— Question of sue- 1 
ttje l^aj of Foreign Sovereign State - t 


'' i’ 


Act of 

Suit ostensibly for obtaining a declaration in 
regard to rights to immoveable property within 
British territory belonging to a foreign soveieign- 
Tipperah Bar— 

Per Curiam. The Couit in P>ritish India have 
no juiisdiction to decide the question as to who 
is entitled to succeed to the Raj of a Foreign 
Sovereign State. Where a suit was brought osten- 
sibly for[[a declaration in regard to rights to im- 
moveable property within British territory be- 
longing to a Foreign Sovereign but with the 
leal object of setting aside the appointment by 
such Sovereign of his son as his immediate suc- 
cessor. ATf'M— That the Court had no jurisdic- 
tion to go into the question of the validity of 
such appointment. When the question is one of 
succession to immoveable property on the de- 
mise of the owner, the fact that such owner is a 
ForeigniSovereign, does not deprive the Court of 
its jurisdiction to decide the question; nor in de- 
ciding such ([uestion, is the Court bound merely 
to remster the decree of the Foreign Sovereign, 
however opposed it may be to the law of the 
land. Shamarendra Cliatidpa Deb Barman 
vBirendra Kisore Deb Barman 
12 C W N 777 = 8 CL J 1 = 35 Cal 777 S B. 

18. — Act of War— Rebellion. 

A Goveinment may exercise the rigbtsof war 
m supprcbfeing a rebellion of its subjects, and 
the seizure of priperty in the exercise of those 
rights is an act of power in a matter uf State 
over which no Municipal Court has jurisdiction. 
Every direct consequence of the seizure is ex- 
eluded from forensic jurisdiction; and a Civil 
Court cannot declaie as to property seized by 
the Government after a mortgage thereof, that 
fhe mortgagee’s interests are not affected by the 
seizure. Sali'g Ram v The Secretary of 
State for India In Council. 

P R 7 of 1867. 

19.— Jurisdiction of Civil Courts— Confisca- 
tion of timber filled in Native States. 

Pliantiffs, British Indian subjects, residing in 

Simla, sued the Secretaiy of State for India for 

the value of timber purchased by them from the 
Rana of Ghond, and confiscated by order of the 
Superintendent. Sim^a Hill States, while it was 
within the limits of the Koti States, preparatory 
to being brought into Simla, Under the Punjab 
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Government Rules, the sanction of the State 
Forest Officer was necessary to the felling of the 
trees, and all trees, before being removed fron 
the forest, were to be marked with the State sale 
hammer-mark, and any trees removed without 
Btich mark were liable to confiscation. The tim- 
ber in question not having been so maiked, heUl 
that the confiscation was the act of the Superin- 
tendent acting in his political capacity, in re- 
spect of a property of a Foreign State, and was 
done in foreign territory as such was not liable 
to be questioned in a Municipal Oourt in British 
India. 

Th»re cannot be an act of State by a sovereign 
against his own «5ub3ects. Such proposition, 
however, refers to an act directed towards tne 
subject, and it does not refer to an act not direct- 
ed towards the subject, but which indirectly 
implicates such subject. L J R P C (1899), 14:4 
L R 19 Esq. 5u9, 6 Bom L H 131;7 M 1 A. 537 Ref. 
Kembo v The Secretary of State for India 

105 P R 1908. 

20. -Seizure of property in time of war-Quah- 
fied or absolute restoration — Evidence.— 

Plaintiff sued the Governinent for certain 
marble forming part of a tomb which wis taken 
into the possession of Government by way ol 
hostile seizure at the capture of Delhi in 1857 ,— 
the tomb being near the walls of the fort and 
within the space taken up after the occupation 
of Delhi by the British troops for the purpose of 
the defence of the fort. The tomb remained 
undisturbed, being respected as a tomb by the 
(Tovernment. In 18o6, the Government sanc- 
tioned plaintiff’s repairing the tomb, and in 1869 
paid a purchaser from the plaintiff the value of 
certain marble then taken away; and it also 
appeared that the plaintiff had been permitted to 
burn a light in the tomb and take general charge 
of it. Upon these facts the plaintiff contended 
that though the original seizure in 1857 was be- 
yond the province of forensic litigation, the 
plaintiff’s rights in the tomb had been since res- 
tored to her by the Goveanment. Held, that 
though a slight amount of evidence is sufficient 
to show restoration of private rights in immove- 
able property seized in time of war, there was in 
this case an absence of evidence showing an 
intention to restore, and that accordingly plain- 
tiff’s suit was untenable. 

^ Per Bonlnoia, J. -That the Government Imd 

'‘I C.0 27 


Act of Stale-Conii?, 

SO acted in derogation of us absolute title, that 
the plaintiff, though not entitled to claim the 
possession or value of the materials, might res- 
train Government from disposing of them or 
diveiting them from the purposes of the tomb. 
Mussammat Ikramal Nissa v Secretary of 
State for India in Council. P R14 j of 1872 

21 — Seizure of property in time ot war — 
Restoration of property so seized — Public Agent 
— Scope of authority — Ratification — Act IX of 
1859.— 

Plaintiff, a Alahomedan, was with all the 
residents turned out ot Delni in September 1857 
af tei the fall of the city. The place was held by 
military occupation until January 11th, 1858, 

wfien the management of the city was transfer- 
ed to the Civil authorities. On the 27th Septem- 
ber 185/, the Collector, Mr. Egerton, recorded a 
proceeding to the effect that by a general order 
the houses of the Mahomedans in the city ol 
Delhi had been attached, and the Kotwal had 
been instructed to seal up each house. On the 
Januaiy 1858, Mr. Egerton issued a pro- 
clamat.ion to the effect that as by general order 
the houses and lands of the Mahomedans had been 
attached, audit was desired to release the pro- 
perty of those who were not concerned in the 
mutiny, Mahomedans might prove their loyalty 
within one month, failing which their houses 
and lands would be confiscated to 
Government. A list of persons who 
had -joined the rebellion was prepared, and 
in this list the plaintiff’s name appeared, with 
the entry that Es. 50 was offered as a reward 
for his capture. In March 1858, plaintiff was 
taken by the police from Sonepat, where he was 
then residing, to Panipat, and thera detained in 
custody until 3rd April 1858, when he was releas- 
ed hy the Magistrate of Panipat and allowed to 
return to Sonepat on entering into a personal re- 
cognizance of Us. 400. In May 1858 he was again 
arrested and sent to the Deputy Commissioner of 
panipat, who forwarded him to Delhi with other 
prisoners. At Delhi he was tried by the Special 
Commission, who, on the 10 th July 1858, order- 
ed that he should be released on security of Rs. 
too for one year, or in default suffer imprison- 
ment for that period. The scurity was given, and 
plaintiff was released. On the 17tb July 1858, on 
the petition of plaintiff, Mr. Egerton, one of the 
j Special Oommissioneis and Deputy Commission- 
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erof Delhi, ordered plaintiff’s name fo struck 
off the list of rebels. Bj the Qaet n’s proclama- 
tion of 1st November 185 , there wis promised to 
all, save those who had been or should ihcri‘- 
after be convicted of having taken part in the 
murder of British subjects dr of having know- 
asylum to such murdercis or in- 
stigated revolt, unconditional pardon, on the r 
leturn to their homes an I peaceful pursuits. 

In December 1858, plaintiff petitioned the 
Commissioner of Delhi for a re'^toration ot h’« 
houses; the petition was sent to the Deputy Cura- 
mi sgioner for report. A report wis nude, but 
no order passed on it. On the 2<)th December 
1859, the Governoi-Gencral informal the LieutH- 
nant-Governor of the runjil) of hib f the (tover- 
nor-C^pneral s) desire that the attachment upon 
the houses of tlie .Mahomtdans of Ddhi should 
be removed. A copy of thu letter (Xo m) was 
sent by the Govemor-Oeneral to the Commis- 
sioner of Delhi foi information and ernhlance. and 
by the Commissioner to the D puty Comniis- 
aiouer. On the 24th Januny lo60. the Deputy 
Commissioner was inform ‘ 1 by the K i^wil tin t 
plaintiff was applying for the re lease ot his pi^- 
perty, with reference to the “general order re- 
lease . Iho Deputy Commi^.sioner passed an 
order on the 9th iMarch ISdO.tliat plaintiff should 
be “informed through tlie Kotwal that he caunol. 
take advantage of the general older of release, 
and that it cannot affect his pioperty”. On the 
11th March 1850, plaintiff petitioned th^‘ Deputy 
Commissioner for a release of his property; on 
the 12th the Deputy Commissioner iclerred the 
matter to the Kotwal to imjuire wnether there 
were sufficient grounds foi the n lease The KoD^ml 
reported on Maich 22nd to the eff at that there 
were sufficient grounds foi lelease. On the 27fch 
March, Ui\ Plowden, Officiating Deputy Ci.mmis- 
sioner,passKi an order that the plaintiff’s “ pro- 
perty be released; Kotwal to put him in posses- 
sion and give him a tiekot as usual On the 
2Sth April, the Kotwal reported thut plaintiff wa«? 
in possession. In xMarch 1861 plamtiff peHtionr d 

the Punjab Government for permis-iort to travel 

where he pleased in search of employment, and 
sent with his petition certificates, one of which 
signed by the Commissioner of Delhi, state! tl at 
plaintiff “had been cleared of all complicity in 
rebellion and all his property had b-en restored 
to Mm’b The permission to travel was granted. 
Ih Ihly 1861, Mr, Cooper, Deputy Commissioner 
tg theCommlsiioner that Mr» 


Act of State“C5;iM. 

Plowden had apparently released the property of 
the plaintiff without sufficient reasons. The Com- 
missioner forwarded the papers to the Judicial 
Commissioner of the Piinjab, who, in July 18G1, 
lepliedthat Mr. Plowden had no authority to re- 
le.ose the pi operty, and that “ the release was 
void fiom the non-competency of the party who 
released”. On this the plaintiff’s property, by 
01 der dated 5th August 1861, was reattached, 
and he was ousted, against this the plaintiff pro- 
tested in a petition, which was sent up to the 
Local Government, but the Government declined 
to interfere with the order of the Judicial Com- 
missioner. Again plaintiff petitioned, and the 
Government of India, in January 1869, “disallow- 
ed the claim ’ of the plaintiff. Plaintiff then 
memorialized the Secretary of State for India, 
who lefiued to interfere. Plaintiff thereupon 
simd the Secretary of Stat*^ for India to recover 
posbcssion and for mesne profits; and the follow- 
nigissueb weie fixed:— 

1 Was the original act of seizure in 1857 an 

act of State, and has the Civil Court jurisdiction 
I in regaid to a complaint arising out of it 

2 What is Die effect on the plaintiff’s rights 
of the order of restoration dated 27th March 1860, 
and the effect of the countm order of the 5th 
August 186 J, and the actual possession enjoyed 
by the plaintiff between the c dates. 

S What is the effect on plaintiff’s rights of 
Act IK of 1659 

I if any, mesne profits are to be 

allowfd ’ 

ir. ,! Her Melvill.J.- That the plaintiff lost 
all tilK> to Hio property in ^ait by the act of 
sevnre of 185?, which was an act of State, and 
tie- sabsequent refusals, to restore it. and he 
conic! only acqnire a fresh title by the voluntary 
action of the Government, performed with full 
knowledge of what it was doing. That the letter 
of the Governor General (No, S48) could have no 
higher ferce than the Queen’s amnesty; that the 
latter had no retrospective effect, and therefore 
the former had no such effect; that Mr. Plowden 
had no authority to pnt his Own construction on 
tlie letter jNo. 848, and release the plaintiff’s pro- 

perty; for these reasons, that the letter was ad- 
dressed to the Punjab Government, and not to 
the Deputy Commissioner; the fact that a copy 

of it w.as sent to the Oommissioner did not con- 
fer on the local officers any power whieb they 
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would not have had if no such cop;y had been 
sent; aodthe power of the local officers was not 
to release property at their pleasure, hut to do 
so after reference to and in subordination to the 
Punjab Government. That Mr. Flowden's act 
was not ratified by the (fovernment, the fact of 
the release being merely mentioned in corres- 
pondence, the object of which was to as-^'ertain 
whether plaintiff should be allowed to travel at 
his pleasure, and the Government tacitly accept- 
ing the statement regarding the release of the 
property without full knowledge of all the cir- 
cumstances; that the Government, as soon as it 
was aware of Mr. Plowden’s unanthori25ed act, 
repudiated it. That Act IX of 1859 did not affect 
the case one way or the other ; for the reasons 
that, with regard to plaintiffb case, first, plain- 
tiff had not suriendered hnnseltfor trial, but had 
been involuntarily arrested at Sonepat; secondly, 
because he had not been acquitted by the Spe- 
cial Commission; and, thirdly, because Her Ma- 
jesty’s proclamation was not retrospective: — and 
with regard to defendant's case, that Section ::30 
of the Act did not bar the suit on the ground of 
limitation, as the Act referied only to attach- 
ments and seizures made before the passing of the 
Act. That for these reasons plaintiffs suit 
should be dismissedc j 

Per Boulnois, J. — That although the Govern- 
ment had, before plaintiff became repossessed of 
the property in March 1860, the matter entirely 
in their own hands to retain possession of plain- 
tiff’s property as well as e\ei'y part of the captii 
red city of Delhi, the fact that plaintiff became 
so re-possessed entit’ed him to put Government 
to the proof of their proprietaiy title; m 1861, 
when he was ousted, be was entitled to be main- 
tained in possession until di^p assessed in due 
course of law, and it was for the Government in 
this suit to show that they took back the pro- 
perty from the plaintiff in 1861 hy reason of the 
strength of their own title. Tint Goitrumerit 
could not rely upon the original seizure alone, 
but must show that the act of restoration to the 
plaintiff in March I8f>0 was nnauGiorlzffi nrd 
inoperative. That the restoration of the prop n ty 
by Mr. Plowden was not without legal operation 
with regard to a third part 7 . one of the public, 
for the reasons that the G ivcrnment did not 
establish any official department for dealing with 
the immovables of the coiKxnered city of Delhi; 
from the first the Deputy Oornmiasionar, 
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dfficH) exercised no little control over the ques- 
tions relating to the immovables and the disposal 
nt them; the general attachments of September 
183? and Janiiaiy 1858 were effected by the 
Deputy Commissioner; the order of the Governor- 
General (Ho. 848) to the Commissioner was sent 
by the latter to the Deputy Commissioner, who 
seeme<l as much authorized to carry it out as the 
Gommismoner, there being no organized depart- 
ment to w^ich it was issued, no instructions from 
i^be Government of the Punjab as to the mode of 
cairying out the intention of the Governor- 
General, and no system of application for sanc- 
tion in cases of restoiatlon of properly. That 
if Mr. Plowden exceeded his authority, the Go- 
vernment tacitly consented to and acquiesced in 
his act, fis it was iioi to be piesiimed that for the 
space of a year the Government remained ignor- 
ant of v/hat was done, while the plaintiff had, to 
«i certain extent, brought home to the Govern- 
ment actual notice of the restoration of the pro- 
[lerty when he applied for leave to travel. That 
plaintiff was tlierefore entitled to a decree, un- 
less his suit was haired by Act IX of 1869; and 
that it was not so barred, for if the Act applied 
at all, the plaintiff ha i not been convicted of re- 
bellion neither had he kept out of the way to 
j evade justice: but that Act IX did not apply to 
the case, as the Act contemplated property ac- 
tually remaining under seiziue in the hands of 
Government, while the plaintiff, as soon as he 
lecovercd possession in 1860, was so placed that 
it would have been useless, if not impossible 
for him to have taken pioceedings to have his 
title declared. 

Per Lindsay, J.— That all property was not 
actually confiscated in 1857, but was appropriat- 
ed lor a time for various reasons and liable to be 
(oileiPd T lat plaintiff’s property was never 
lormal’y adjudged to have been forfeited nor de- 
clared forfeited on conviction, and plaintiff was 
en I tied to a rcstorahon of his property as soon 

he w IS lelctiNcl, Th,^t it was open to doubt 
nu« tlitr Mr. Plow.lcu had full authority to order 
the Ksroraiion of the property in 1860, but that 
un ito t .c (-irvnmsticces Government could not 
upiif.ib’y itfuscto ratify that order, and in fact 
did ratify it with full knowledge of the facts* 

Pi- r Boulnois and Lindsay, JJ. — That the 
plaintiff wa's entitled to mesne profits for 6 years 
previous to date of institution of suit until he 
should obtain possession under the decree, the 
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actual amount to be arljusted in execution of 
decree, Hakim Saad-ud-din v The 

Secretary of State for India in Council, 
PR 12 of 1874. 

22— -ln cases of confiscation, limitation luns, 

not from the date on which the confiscation is 
sanctioned by the Grovernment, but from the 
date of actual seizure. Deo Karan v. 

Mahomed AH Shah, 3 N W 328. 

See also cases under Limitation Act. 

23 — Special leave to appeal — Act of G-overnor 
General of India in Council acting in his political 
and sovereign Character-Removal of Maharajah of 
Panna from his State — Act of state — Right of 
Appeal — Commission appointed to enquire into 
Maharajah of Panna’s case. 

The Act of the <iovernor- General of India in 
Council removing the Maharajah of Panna from 
the Government of the State of Panna was an 
Act of State done in the interest of the Panna, the 
inhabitants of Panna and for the peace and good 
Government of India generally. Leave to appeal 
to His Majesty in Council from such an order was 
refused. The commission which enquired into the 
charges against the Maharajah was one appointed 
by the Viceroy for information of his own mind, 
and was not in any sense a court, or if a couit, 
not one from which an appeal lay to His Majesty 

in Council Maharaja Madhava Singh, 
P C 8 C W N 841; 6 Bom L R 763; 

1 AL J691: 31 I A 239. 

24— Test— Jurisdiction of Municipal Court— 

The test whether an act is or is not an Act of 

State excluding the jurisdiction of tlie Courts, 
is not whether it is capable of being legally per- 
formed only by persons specially empowered in 
that behalf as authorized by the law to perform 
specific acts of Government, but whether it is an 
Act of State in those external relations, which 
Municipal or positive law addressed by political 
superiors to political inferiors does not profess to 
regulate. An Act of State in respect of which the 
jurisdiction of the Courts is barred must be an 
act which does not purport to be done under 
colcut of a title at all, and which could 
neither assert or violate any right conferrable by 
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considerations of external politics and interstate 
duties and rights. Per Jacob J.— The Resolution 
issued by the Government of Bombay libellously 
censuring a public officer foi his delinquencies is 
not an Act of Slate and has therefore no absolute 
privilege. Jehangla v Secretary of State 
6 Bom L R 132. 

Notes:— 5 Bom LR 30=27 Bom IbD 

confirmed. 


25— Act of State. 

A tribunal of Commissioners appointed by 
the Viceroy and Governor-General of India in 
Council for enquiring into, and reporting upon, 
the truth or otherwise of an imputation against 
the Ruler of a Native State is not a — No appeal 
lies from such a Court, if it were one, to the Privy 
Council, Maharaja Madhava Singh, 

32 Cal 1 (P C). 

Act of state— no appeal to the Privy Council 
against an — Privy Council Practice of — Spe- 
cial leave to appeal and to defend appeal, 

6 Bom LB 763, 

Act of State-Stay of execntion-Secretary of State 
offering to give security whether an-Civ Pro Rode, 
1908 0 XLl rr5, 6. 15 C W N 475; 13 C L J 365 

26— Act of Sovereignty— Governor in Coun- 
cil-Members of Council— Liability to be sued 
in Municipal Courts for acts done in their public 
capacity— Sovereign— Public servants— Right to 
dismiss reduce or reprimand public servant — Act- 
ion of libel against public servant for public 
acts. 

Ihe Governor and the Members of his Council 
are exempt from the jurisdiction of the High 
Court fat' as their acts in public capacity are 
concerned. A fortiori no suit in respect of these 
acts can be maintained against the Secretary of 
State for India in Council The Sovereign, his 
Ministers and those who represent him. have the 
right to employ and dismiss public servants at 
pleasure on public grounds. This power, however, 
is limited by any statutory provision that may 
have b'=‘en enacted for the benefit of such public 
servants; and it has no application to such of the 
servants of Government as are not charged with 
functions which are in themselves the acts or 
attributes of sovereignty. Where a person fills 
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an employment which can only be given to btm 
by the Sovereign or the Agents ot the JSovere- 
ign and which would not be given to him by any 
private individuals, he is liable to be dismissed 
at the pleasure of the Crown or Agents of the 
Grown. The power to dismiss a public servant 
includes power to reduce him, or to censure and 
reprimand him. A charge of libel against a 
public otiicer must fail if it is contained in a do- 
cum«nt which is privileged, because that docu- 
Tnent cannot be produced and so is incapable of 
being produced in a Court. (Confirmed 6 Bom L 
Jehangir v Secretary of State 
5 Bom LR 30 =27 Bom 189. 

Act Repeal of. 

See (i) Bombay Act III of 1901 S. 2 (1) 

Actionable claim. 

See (1) Transfer of Property Act s 130, 135 
137 

(2) Jurisdiction of Civil Courts 

(3) CPC (1908) S 9 

(4) Assignment 

(5) Contract 

1 — Actionable claim — Benefit of an exe- 

cutory contract of an actionable claim — Insol- 
vency Act 8. 7: — The benefit of an executory 
contract is an actionable claim within the mean- 
ing of S. 3 of the Transfer of Property Act. It is 
such property as would vest in the Official Assi- 
gnee under S 7 of the Indian Insolvent Act. 
JafiferMeher Alt v The Budge Budge Jute 
Mills Co. 11 C W N 566 = 34 Cal 289 

Actionable claim— T P Act Ss 3 and 8— 
Attached to the earth. Standing crops paKSs with 
mortgaged property. Transfer of P. Act— See 

15 C P L R 141. 

2. r P Act S. 130— Actionable Claim, meaning 
of. S, 8 cl. 5 — “ Debt ” — Set off— Mortgagee — 
Principal and surety -Estoppel by conduct: — 

A claim is not actionable within the meaning 
of te>, 130 of act IV of i8'^2 ( before the amend- 
ment by Act VI of 1903; unless it is a claim in 
respect of a cause of action which has already 
matured, and which subject to procedure may be 
enforced by suit, 25 Mad filO; Ref; 18 All 2fi5. 
Appr. 27 Beav. 319; 28 Beav. 341 1 P 0 60. 39 Ch 
J> 636; 42 Ch D 610 Ref. Arunachellam Cbetti 
y Subramania Chetti, 17 M L J 87= 

SO Mad 235. 


Actionable Q\z\m-Contd. 

3— Purchase of property to which adverse 
claims exist, legality of — Puichase merely for 
litigation illegal. — Plaintifis alleged that one 
T, with the authority of her late husband adopted 
Sjthe first defendant in the suit, that they pur- 
chased from S, the plaint villages, which S 
had inherited fom his adoptive father, and that 
they were resisited by other defendants in 
obtaining possession of the villages. The defen- 
dants, other than S, pleaded that the plaint sale- 
deed was a champertous transaction, that no 
consideration passed for it and that the agreement 
itself was void, its object being to disturb the 
pea^e of the defendants’ family and to promote 
gambling m Iftigattion. Preliminary issues were 
framed as to whether the sale- deed represented 
a real and bom fide transaction, and whe- 
ther the transaction evidenced by 
the sale-deed was of a champertous na- 
ture and, as such, opposed to public poficy. On 
the evidence, the District j”dge found that the 
purchase was speculative, that no considersation 
passed to S, and that the transaction was entered 
into mainly with a view to harass the defendant 
and, in the view that the entire transaction wms a 
speculation in litigation rather than a hona fide 
purchase of an actionable claim, he dismissed 
the suit. Eeld^ on appeal, reversing the decision 
—evAn if the recital in the sale-deed as to the 
con««ideration is a false recital and the transaction 
is one of a highly speculative character, it does 
I not necessarily follow that the agreement would 
i be an offence against the law of champerty or 
that its objects could be regarded as immoral or 
opposed to public policy. The quebtion in such 
cases is whether the real object of the transaction 
has been to acquire an interest in property 
for the purchaser or merely to speculate in IIMga. 
tion on the account either of the vendor nnd pnr- 
chaser jointly or of the purchaser alone. It is 
not unlawful to purchase an interest in property 
though adverse claims exist which make Ufciga- 
non necessary for realivang the interest, but it 
unlawful to purchase an interest merely for 
the purpose of litigation. Jn other words, the sale 
of an interest, to which a right to sue is incident 
is good, but the sale of a mere right to sue h bad 
for champerty The object of the law is not so 
much to prevent the purchase or assignment of 
a matter then in litigation as the purchase or 
assignment of a matter in litigation fot the 
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purpose of maintaining the action, S M 1 A 170 
U Bom 72, 18 Mad 374, 22 Mad 310, 27 \ll 271, 
Ref Deorao Gopsljl Kunbi v Sadashed, 

2 N L R 17. 

4,— House trespass and adultery — Damages — 
Attempt to commit aduDery. 

Where a suit for damages for house trespass 
and adultery was dismissed on the ground that 
though the motive of the trespass was adultery, 
yet adultery had not actually been committed. 
Hehl, that the plaintiff wa^ entitled to damages 
for house trespass and that the intention to 
commit atlultery should hi taken into considera- 
tion in assessing the damages. that a 

mere attempt to commit .odulterv is not action- 
able wrong apart from the house trespass. 

Kathappudayan v Mutlrappudayan. 

10 ML J 230. 

Actionable claim —Sale of a share in a law- 
Suit—Sale of a doubtful right — Bight of pre- 
emption. r P Act XVll of 1^76 ss. 212, 220. 

9 0 C 76 B, 

Actionable claim hethei an executory 
contract enmes within the definition of an- within 
the meaning of s. 3 of the Transfer of Property 
Act, 1832, 10 C W N 755 = 33 Cal 702, 

Actionable wrong. 

Sec Cases tinder: — 

(1) Tort. 

(2) Damages 
(.3) Defamation. 

(4) Malicious Prosecution. 

(o) Nuisance. 

(6) Cause ot action. 

(7) C. P. C. O. 22. 

(8) <’.P.C. (1882) s. 48.3, 

(9) Compensation, 

Action Cause of. 

See Cause of action. 

Action for damages. 

See Damages. 

Action for deceit. 

. See Oas^s ujtdep Fraud. 


Action for recission of a contract 

See Contract Act S. 71. 

Action for slander 

See (1) Slander. 

(2) Damages— Suit for damages— Tort. 

Action form of. 

See Cases under. 

(1) Plaint. 

(2) Pleadings. 

(3) Practice. 

Action framed in Tort. 

See (1) Onus of proof, 

(2) Damages— Suit for damages Tort 


Action in Rem. 

Sec Admiraltv or 
diction. 


vice — Admiralty — J uris- 


1 — Action ill Bern — Owner impleaded indirec- 
tly — Contract of Towage — Vice — Admiralty. 

M S a steam tug was hired for towing a bar- 
que N down the Hughli, and on account of the 
uegligeuee of the master of the tug and wilful 
disobedience to the order of the pilot on board 
the N, whilst so employed, the latter ran foul of 
a sailing vessel, the 8. F. Both the sailing vessels 
were considerably damaged. The S. F. took 
proceedings against the N for the damage 
sustained and an action in reni was brought 
^ pending the action taken by the iS. F. ) by 
the N against M S to recover damages, 
inclusive of the amount of damages that th^ N 
might have to pay to the owners of the S F. The 
defence set up was protection under its towage 
contract. It ^as to the effect that the proprie- 
tors of the tug were uot responsible under any 
circumstances for any loss or damage to any 
vessel whilst in tow of the tug, whether it should 
happen on account of the default of master or 
sailors or through the incompetence or want of 
skill of the pilot" in charge. The Original court 
h^ld that the accident befell through the dis- 
obedience of the master and such action amount- 
ed to “default’* within the meaning of the clause 
in the towage contract : hut inasmuch as the ac- 
tion was one in rem and nut against the pro- 
prietors, the clause was no answer to the suit. 
Held on appeal, that the clause was a sufficient 
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answer for that, although in every case of a pro- 
ceeding in rem the suit is directly against the 
ship itself, still the owner of the ship must al- 
ways be considered as indirectly impleaded. 

The “Mary Stuart” v The “Nevada” 
10 Calc, 866. 

Action of Public Servant ultra 
vires not binding on Government 

Sec (1) Principal and Agent. 

-—Liability of Principal. 

(3) Right of Stitt— Acts done in ex- 
ercise of sovereign powers. 

(4) Government officers. 

Action of Salvage 

See Salvage. 

Action on Contract 

See Appellate Court-Exercise of powers 
in various cases. 

Actio personalis moriter cumper- 
sona 

See (1) Tort. 

(2) 0, P. G. 0 22, 

(H) Damages. 

(•t) Cause of action. 

(.5) Malicious prosecution, 

(6) Defamation. 

(7) C. P. C. f 1908 ) 0. 85 r. 5 

(8) Act XIII of 1855 

1 — Definition of. 

'fo be regarded, in law. as the act of God, 
the occurrence must be overwhelming and not 
only unforeseen, but incapable of being foreseen 
and absolutely incapable of being prevented or 
guarded against. Vithalclas v Municipal Com- 
missioner of Bombay, 4 Bom L R 914 


Actio personalis moriter cumper- 

sona-L'ewc^. 

an/J Cnmie JJ disienU/ii/ ) that the 

appeal did not abate. Cropal v 

Ramchandra, 4 Bom L R 325 = 26 Bom S97. 
Notes:— Fob 26 Mad i9y. 

3— Action on tort in the nature of actio per- 
sonalis not available against the heir Guaidi- 

ans and Wards Act (XI 11 of 1890 j— Findings of 
fact. 

Plaintiff sued the defendant for his tortious 
conduct in illegally depriving the plaintiff of 
the custody of his children. During the pendency 
of the suit defendant died ; and his widow was 
brought On the record as his heir : Jffeld, that 
the claim was in the nature of an actio per.onah., 
and that, theief ore. the cause of action did not, 
at the death of defendant, survive as against his 
widow. It is open to a father to institute a re- 
gular suit for recovering the custoy of his 
children. The Guardians and Wards Act, 1890 
nowhere lays down that his only remedy is an 
application under the Act. Sharifa v Munekhan 
Dost 3 Bom L R 167=25 Bom 574. 

Notes; -Dist; AWN 1901, 135; 26 All 594.' 

Active Prosecution of a contfintious 
suit. 

See T. F. A. S. 52. 

Actor sequilur Forum Rei 

See “ Foreign Judgment. 

Acts 

Sec cases under:— 

(1) Bengal Acts. 

(2) Bombay Acts. 

(.8) Madras Acts. 

(4) Punjab Acts. 




2— Appeal by defendant after satisfaction of 
decree —Death of defendant — Son brought on re- 
cord— Abatement of appeal. 

Plaintiff sued to recover damages on account 
of a libel : and obtained a decree for damages 
against defendant. Defendant paid the amount 
of the decree and filed an appeal in the High 
Court, after which he died : his son was then 
brought on the record as his heir and legal repre- 
sentative. To this it was objected that at de- 
fendant’s death the appeal abated and his son bad 
HO right? to Ibe same,* Md4 by 


(5) r P Acts. 

(6) Oudh Acts. 

(7) C P Acts. 

(8) Berar Laws. 

(9) Burma Acts. 

(10) Appeal (Acts). 

(11) Act. 

Acts amounting to waiver of co- 
venant 

Waivfsjt*. 


P 
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Acts and grant of certificate i 

See Certificate of Administration. 

Acts done by the defendant in his 
official capacity 

See Goveriimetit officer. 

Acts done in exercise of sovereign 
Powers 

See (T ) Act of State. 

(2) Right of suit— Act done m exercise of 
Sovereign Powers. 

Acts in Force in the Punjab. 

l.—Acts of the Legislature, general in their 
termsand unrestricted as totheir local application, 
are in force in the Punjab.— Twitchen (PR 
23 of l«iG7, Civil ), and Jablia v Mchtaba 
PR 67 of 1867. 

Acts of a judicial officer protected, 
though done erroneously, illeg- 
ally or not in good faith. 

See Judicial officers, liability of. 

Acts of bad faith committed by 
applicant for declaration of in- 
solvency antecedently to his ap- 
plication. 

See Insolvency— Insohent debtors under 

C P Code. 

Acts of mother and guardian how 
far binding on minor son 

See guardian. 

Acts of ownership 

See Limitation Act -Adverse possession. 

Acts of user necessary to estab- 
lish adverse possession 


Actual pecuniary damage, suit for 

See Small Cause Court Moffusil— Juris- 
diction— Damages, 

Actuai possession 

See Mamlatdars, jurisdiction of 
Mamlatdars Courts Act. 

Adat kacchi 


(1) Possession— Atlverse poss^^ssion. 

(2) Limitation Act Art 114. 

' Retrospeotive effect of 

111 ^ 1895821 . 


(1) Principal and Agent. 

(2) Custom of Trade. 

Adat pakki 

See (1) Principal & Agent. 

(2) Custom of Trade. 

Adding a defendant in a suit 
where leave lo sue under cl 12 
of the letters Patent 1865 was 
necessary 

Sec Partics-Adding Parties to Suit, add- 
ing a defendant. 

Adding of parties 

Set:* Joinder of Patties 
(2) Parties. 

(.S) CPC Ss;— 2(> ,22. 

Adding parties as plaintiffs 

See Parties— Adding Parties to Suit- 
plaintiffs. 

Adding parties to suit 

rDefendantsj 
See Parties. 

(Appellants). 

Sec Parlies. 

(Generally). 

See Parties. 

(Plaintiffs). 

See Parties. 

(Power of Revenue Court to addPartiea) 
See Parties. 

(Respondents) 

parties 
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Additional Court-fees on claim for 
mesne profits. 

See Valuation of Suit— suits. 

Additional District Judge. 

Power of District Judge to assign function of 
trying a case to additional District .Judge — Case 
in excess of pecuniary limits of latter Court’s 
jurisdiction. 

See Punjab Courts Act 1884, Section 75. 

Additional Evidence. 

See Appellate Coui*t— -Evidence and ad- 
ditional evidence on appeal. 

Additional Evidence in appeal. 

appellate court. 

Additional rent. 

Sec (l; Bengal Tenancy Act VIII of 
1885 S. 52 

( 2 ) Enhancement of rent. 

Addilional rent for excess-land. 

See Enhancement of rent. 

Additional Subordinate Judge. 

See subordinate judge. 

Additional Written statement. 

See Writti^n statement. 

Addition of a defendant residing 
out of juri«!diction in a suit brought 
against other defendant under 
clause 12 ot Letters patent 1865. 

See Letters Patent. 

Addition of a party in second ap- 
peal. 

See Parties— Adding parties to suits 

Addition of a respondent by the 
Appellate Court- 

See Parties-Adding Parti s to Suite- 
Respondent I 

C. C. 28 


Addition of a witness’s signature 
subsequent in execution of bond 
is a material alteration. 

See bond. 

Addition of fixtures. 

See Landlord and tenant— Alteration of 
conditions of Tenancy. 

Addition of parties. 

See Parties— Adding parties to Suits. 

Address 

See Company. 

Address sufficiency of 

See Madras Municipal Act 1884 a. 4$. 

Ademption of Legacy 

Sec Will 

Aden 

See Bombay Act (II of 1884) Sa. 8,9 

Aden Civil and Criminal Justice 
Act 

See Bombay Act II of 1804, 

Aden Court of Resident at 

j See (1) Letters Patent for Bombay, cl 13 
, (2) Transfer of civil oase-Letters Patent 

j (3) High Courts 01 It?. 

1— Civil Court of Resident at Aden— High 
Court — Transfer of case. 

I The Civil Court of Resident at Aden, as con- 
stituted by Bombay Act 11 of 18e4, is subject to 
the suprintendence of the High Court Of Bombay 
within the meaning of, 13 of the Letters Pat^t 
18fi5 and the High Court of Bombay can, there- 
fore remove a suit from the Court of the Resident 
and try and determine the same. Munici^p^J 
Officer Aden v Haji Ismail. 8 Bom L K 4^* 
3CLJ5=1MLT1^3AE J«3^ 

10 c w N lassie m l j 73 » 

30 Boin 246 (P C) 

Aden Courts Act 

l-2-Ss. 8 B-Resident at Aden-^Statement of 
case to the High Court of Bombay— Presidency 
Small Cause Court Act Xy of 18^^ s. 


i 

I 

I 
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Aden Courts kai-Gontd. 

A party requiring a case to be stated by the 
Kesident at Aden to the High Court of Bombay 
under s. 8 of the Aden Courts Act 1864 should 
make an unconditional application to him be- 
fore delivery of judgment. 16 Bom 276; 16 Bom 
818 Appl. 

S. 9 of the Aden Courts, Act 1864, give the 
Resident the same option either reserving his 
judgment or delivering it eontigent on the opi- 
nion of the High Court as s. 69 of the Presidency 
Court of Small Causes Act 1882, gives to the Presi- 
dency Small Cause Court. Bhagvandas Dhar- 
amsi V A Bcsse Frenchman. 

11 Bom L R 830 

3*“Ss. 8 15— Resident’s Court at Aden— 
Suit for declaration and injunction — Claim valu- 
ed for Court fee purposes at Rs, 130 — Court 
fee Act VII of 1870 ss. 7 sub s 4 cl. ‘e’ and ‘d’ — 
Suits Valuation Act VIl of 1887 s. 8 Reference 
to tb« High Court by the Resident 0. P. C. Act 
V of 1908 s. 115— High Court of Bombay — Revi- 
sionary powers. 

The plaintiff sued for declaration ana injunc- 
tion with regard to certain property worth up- 
wards of Rs, 50,000. The claim was valued at 
Rs 180 and the plaint was engrossed on a t^tr up 
paper of Es. 10 under the provision of the Oouit 
fees Act s. 7 sub s. 4 els. eland d. The first Court 
rejected the claim on the ground that the plaint 
was not properly stamped. The plaintiff appeal- 
ed to the Court of the Political Resident at Aden 
and shortly after this, the plaintiff, applied, under 
8. 8 of the Aden Act fl of 1864 for leferance 
of the following quest ions in the appeal, for de- 
cision of the High Court of Bombay, namely. “Is 
the plaint sufficiently stamped, and was the order 
of the Court rejecting the plaint under s. 54 cl. 
(b) without making an order what the requisite 
stamp should be legal. The Resident, however 
dismissed the appeal under s. 561 of the Civil 
Procedure Code 1882. 

B.M that the Resident’s Court was subordi- 
nate to the High Court of Bombay which had 
therefore the power of Revision under s 116 of the 
Code of 1908 with regard to questions that should 
be submitted by the Resident under s. 8 of the 
Aden Act 11 of 1864. 


Aden Courts Acl-Con«rf. 

dency not established by Royal Charter and in 
the High Court in the exercise of its Jurisdiction 
as a Court of Appeal from these Courts, the pro- 
visions of the Suits Valuation Act s. 8 are “ the 
law for the time being in force for the valuation 
of claims,” as required in s. 8 of the Aden Act II 
of 1864. 

Bold also, that, assuming that the plaintiff’s 
claim had been correctly valued under the Court 
I Fees Act, as appeared to be the case on a consi- 
deration of the reported decisions of this High 
Court, her claim estimated according to the law 
for the time being in force would be Rs, 130 and 
was, therefore, a olaim which did not fulfil the re- 
quirements of s. 8 of the Aden Act so as to give 
the plaintiff a right to demand the statement of 
the case upon any question of fact or law aris- 
ing in her suit. Rahimbai Jamalfolioy v Ma- 
riam Abdul Rasool. 12 Bom L R 14*9 » 

34 Bom 267. 

4— Aden Act s, 36 — Suit for declaration— De 
claration that the piaintiff is the eldest son of a 
deceased representative vatandar— Vatan-Oi\il 
Court— Jurisdiction. 

A suit for a declaration that the plaintiff is 
the nt arest heir of a deceased representative vat- 
andar is maintainable in a Civil Court, although 
the declaration is sought for the purpose of esta- 
blishing a fact, 'which will enable the plaintiff to 
have his name entered in the vatan register. 
Rahimkhan Hyder Khan v Dadamiya Hyder 
Khan. 11 Bom L R 1339=84 Bom 101 = 

4 Ind Cas 838. 

Sec Aden Act 

Adequacy of Consideration. 

Sec (1) Consideration 
(2) Contract Act s. 25. 

Adhiras 

See Specific Relief Act s 9 

Adhiapi Tenure 


M$Uy further, that, as under s. 16 of the Aden 
Act, the Court of the Resident was to be guided 
the spirit and principle of the laws and regu- 
fiouB in force Un the Rresldency of Boptihay 

nfl *dminfateie4 ^ 


See Specific Relief Act 1877 s. 42, 

Adhyapakam office 

See Juwsdictioft of Ciyil Cpurt^O^cey 
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Adhyapakam OffXcQ -Conoid. 

1-^Praotice — Adjournment of cases —Consent 
of parties — Court’s duty. 

Parties to a suit cannot obtain by consent an 
adjournment of a case as a matter of course. The 
Court does and will, in all proper cases, grant ad- 
journment: but to regulate its own procedure is 
entirely the business of the Court Madhow- 
pr^asad Ramgopal v Ajudyappasad Naran- 

IS Bom L R 161. 

Adimayavana Tenure 

See (1) llIalabaF law. 

(2) Res judicata. 

(S) Landlord and Tenant(Forfeiture) 
(4) Land tenures 

1 Adimayavana tenure— -Landloid and ten- 
ant — Ejectment suit. 

An Adimayavana tenure in Malabar is a per- 
manent tenure and when lands are granted in 
that tenure for past services, they are not re- 
Bumable. Qumre:— Whether they can be re- 
sumed if granted for future services, on the non- 
performance of such services, involving the ne- 
cessity for having the tenants discharged by 
others. Theyyan Nair v. Zamorin of Calicut 

27 Mad 202. 

Notes;— Dist.* 29 Mad 501 ==16 ML J 368=* 

1 M L J 290. Ref: 30 Mad 303. 

For Cases under other. 

Tenures Sec Land Tenures. 

Ad-interim injunction 

Sec cases under: — 

(1) Injunction. 

(2) CP 0(1882). 

Ad interim Protection 

Application for— Insolvency Practice 

and Procedure. 9 C W N 221. 

Adjective Law 

See (1) C. P. Code. 

(2) JEvidence 

(3) Evidence Act 

Adjournment 

Sec Cases under:— 

(1) Civil Procedure Code (1908), 0 9 r. 5-13 1 


Adjournmenl-0<?^jJ^^e 

(2) Civil Procedure Code, (1908) 0 27 r 
& 0. 

(3) Pensions Act s. 4 

(4) Practice — Civil Oases — Adjournment. 
(6) Witness — Civil Cases— -Summoning 

and Attendance of Witnesses. 
Adjournment— Application for 
See Appearance 
Adjournment— Costs of. 

See Commission, 

Adjournment for convenience of Counsel 

See Practice — Civil Cases— Affidavits, 

Adjournment for final disposal, Dismissal 
of suit after. 

See Cases under Civil Procedure Code (1908) 
0 17 r. 3. « 

Adjournment of sale 

See sale in Execution of Decree setting aside 
sal e— I rregularity . 

Adjournment of sale for compromise. 

See Execution, 

1 — Adjournment— 0. 16 r, 1— Right of a par-, 
ty to have summons issued— Right to an ad-, 
journm^t when summons prove abortive— In- 
herent power of Court to prevent abuse of its 
process under S. 151. 

The right of a party to have summonses is- 
sued for securing <-he attendance of his witnesses, 
if applied for before the hearing, is absolute^ 
But the Court has inherent power under S. 
151 to prevent abuse of its process, and refuse 
to issue summonses, where it is convinced that 
a vexatious desire to obstruct the course of jus- 

I tice is the governing motive of the party apply- 
ing for summonses. 

Though to have summons issued, if applied 
I for before the hearing, is an absolute right of 
a party, that right does not extend to his be- 
ing entitled to an adjournment, if, for any rea- 
; son which is an ordinary incident of the pro- 
I c*»edings for service of process, the summons 
fails of its object. When the Court gives reason- 
able time for securing effective service and its 
advantage is lost owing to anything being left 
undone which could and should have been done 
the party guilty of such laches cannot ask that 
the trial be prolonged in order to escape from, 
the consequences of his own laches. 13 0. P. L. 

R 152 and 9 Bom 308 Ref. 18 Mad 179 and 31 
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Calin, Fol; 6 All 560(671) and 16 Bom 29 Kef 

HotirKanhya 5KLR1S1. 


Adjournment-C'oni^ii. 

the appellant. Hari Krishna Bahanti v. 
Bhusan Chandra Bahanti 7 CL J 426= 
12 OWN 888=35 Cal 799 



2— Adjournmi^nt-— Application for, to sum- 
ffiOE witnesses— Conditions under which ad- 
journment granted, failure of applicant to com- 
ply with;— 

In a case under section 311, Civil Procedure 
Code, the 5th January 1901 was fixed for evidence. 
Some witnesses of the appellants did not attend 
the Court on that date and the hearing of the 
case was postponed to enable the appellants to 
summon them for the 2nd February. The care 
was not taken up till the 4th May, but no ap- 
plication to summon those witnesses had been 
made. The appellants applied for time to have 
those witnesses summoned and the Court gran- 
ted the application but added that if in future 
the case were adjourned owing to the absence 
o! the appellants’ witnesses the cost of the ad- 
journment would be borne by the appellants. On 
the 16th June summonses had been issued to the 
witnesses but they did not appear and the Court 
refused to adjourn the case again unless the ap- 
pellants paid into Court the expenses of the 
decree-holder’s witnesses and pleader’s %e with- 
in a week. The amount was not paid and the 
Court, after recording the pvidence of the decree- 
holder s witnesses on the 22nd J une dismissed 
the appellants’ application under section 
311, Civil Procedure Code on the 24th June. 
Heli^ that the adjournments subsequent to the 
4th May were conditional and as appellants fail- 
ed to comply with the condition which were not 
unreasonable, the Court properly refused to again 
adjourn the case and disposed of it. Chandika 
Bakhsh v. BrJj Bihari Lai, 6 0 0 4-1. 

3— Discretion;— 


4 — Adjournment — Practice — Adjournment — 
Befusal of — Discretion of Court. 

A defendant’s summons had remained unserv- 
ed for a long time. Many adjournments had been 
granted and the summons was returned after 
service only a day previous to the date of hear- 
ing plaintiff applied for a short adjourment to en- 
able him to have his witnesses in attendance, 
and the Judge refused the application and dis- 
missed the suit. 

Held, under the circumstances that in reject- 
ing the application the Judge did not exercise a 
wise direction and that his order dismissing the 
suit was unjust. 

When a party has been misled by the former 
practice of the Court, it is the dutyof the Court 
to allow an adjournment, to coiTect the effect of 
the misapprehension. 28 Cal 37 Kef. 

Khiomal Vaparimal v Yasanamal Sahijram 

2 Sind L R 64. 

5— .Practice— Adjournment-Appeals preferred 
in analogous cases — One to Superior Court and 
another to an inferior court — Discretions^ 

When appeals preferred in analogous cases 
are pending some in a inferior and others in a 
Superior Appellate Court, the Inferior Court of 
appeal would exercise a wise discretion to await 
the decision of the Superior Appellate Court. 
Mohant Gobind Ramanuja Basv Lakhnu 
Parida 11CWN112. 

I 6— Adjournment— of the suit, on, if imper- 

ative— Opportunity to adduce evidence— 



^ ^ I*! 


In an appeal before a District Judge, a res- 
pondent engaged two pleaders. On the day of 
hearing the pleader being ill had transferred his 
brief to the other pleader whom the Judge de- 
clined to hear as his name did not appear in 
the vakalatnama. The junior not being instruct- 
cd to argue applied for a day’s adjournment 
to get himself ready. This was refused and the 
»pp>ealwas decreed. Held-the Judge had erro- 
noafisly e^^is&d his discretion. He ought either 
tphavii allowed the pleader who appeared to 
oraUowed an adjournment mak- 
mMmemiy m order for costs infayour of 
; I t # 




The Court is competent, in granting an ad- 
journment, to make an appropriate order for 
costs; the second paragraph of s. 156 of the Code 
gives the Court ample discretion as to the par- 
ticular directions to be given in the matter of 
costs occasioned by the adjournment. 

In the circumstances of this case, the Court 
might have adjourned the case to a subsequent 
date and made the hearing on that date condit- 
ional upon the payment of costs before that date. 
Such an order would have enabled the plaintiff 
or his legal adviser to comply with the order for 
costs. In the ciroumstancps of this case sufficient 
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Adjournment- Contd. 

opportunity was not given to the plaintiff to 
enable him to carry out order of the Court and to 
produce his evidence. Dhanu Ram Mahto v 
Murli Mahto. 11 C L J 150, 

7 — Adjournment — Party misled by procedure 
of court— Witnesses not ready— 

Where the defendant’s failure to have all 
their witnesses in attendance was due to a belief 
induced in him by the previous procedure of the 
court in the case that there was no chance of all 
their witnesses who were present being examined 
on that day, and such belief was not unreasonable, 
the court would exercise a sound and wise 
discretion in granting an adjournment. 

Surjamoni Dassee v Kali Kanta Das. 

5 C W N 195=28 Cal 37. 

8— Adjournment — Summons for production 
of documents— Documents not specified — Non- 
production — Application for adjournment for 
their production — Refusal — Property — Survey 
records-Public inspection — Right to obtain copies 
—Bombay Land Revenue Code, S. 213 

Where an application for summons gave no 
specific description of the documents required 
but was virtually a request that the Court should 
require the officers in charge to search their 
records for papers relevant to plaintiff’s suit, and 
where the papers were not produced in Court in 
response to such summons,; 

Held, that «n adjournment of the hearing for 
the purpose of producing such papers was rightly 
refused. 

Survey records are open to public inspection 
and copies are available under S. 213 of the Land 
Revenue Code. Aludomal wd. Jhangitnal. 
V Alu 5 S L R 49. 

See also “ Evidence, ” 

9— Adjournment of hcaring-Process fees for 
summoning witnesses.*- 

Tnder the rule of this Court, no process-fee 
could be properly charged for serving summonses 


Adjournment-Oonitif. 

for witnesses a second time, in consequence of 
an adjournment made otherwise than at the 
instance of the party, and a suit cannot be 
dismissed, because, at such an adjourned date of 
hearing, plaintiff had not, as directed by the 
Court in the previous hearing, paid the process- 
fee for summoning witnesses and brought no 
witnesses. Sundar y Samblial Singh. 

AWN 1886 220. 

10 — Witness failing to attend in obedience to 
summons — Acceptance of goods — Contract Act, 
ss. 113, 118— 

Where a witness called by a party fails to 
attend in obedience to the summons, the Court is 
not bound to grant an adjournment of case for 
securing the presence of the witness and for 
taking his evidence. The word acceptance disti- 
nguished from the word receipt of goods— 
Contract Act, s. 118 (15 Cal 1 Ref. ) 

Dcvchatid Khatoo v Birjee Coomaree. 

2 L B R 91 

Notes:— Ref. 5 L B R 25. 

, Adjournment— Reasons for, when to be 
recorded. 

8 Ind Cas 990. 

Ad journtneiit— Pleader '^‘ngaged transferring 
brief to another whose name not mentioned in vaka- 
latbnamah— Judge refusing to hear such pleader 
—Junior pleader not instructed to argue- Duty 
of Court to grant adjournment — Ben act 
X of 1859. 

7 C L J 426=12 C W N 888=35 Cal 799. 

Adjoupnment-Applioation for- by appellant’s 
pleader on ground of absence of pleader Dismissal 
for default — Judgment not written — Validity of 
order— Appeal— Practice and Procedure. 

26 Mad 267. 

Adjournment-Eight of a party to an adjou- 
rnment when summons proro abortive Oiv 

Pro Code 1808 0 SVI r 1, 6 N L E 181, 


\ 
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kdjournmenl-Goncid, 

Adjournment Practi<*e-Costs- Power of Court to 
alter its order fixing the amount of costs of an— 
Costs— Special Cases, AWN 1902, 98. 

Adjournment— of suit absence of plaintiff or 
his pleader on adjourned dat«-Dismissa 1 tor default 
Eesjudicata Cause of action 6 Ind Cag 233= 
8 ML T60=20M L J535. 

Adjournment— Suit adjourned for hearing 
-Necessity 1 for issuing fresh summons, to 
witnesses already summon ed-Practice-Summons. 

24 Mad 200. 

Adjournment for attendance of 
witnesses- 

See Witness— civil cases— summoning 
witnesses. 

Adjournment of sale 

See (1) sale in execution of decree-only 
of sale . 

(2) silc for arrears of revenue 

(3) sale for arrears of rent 

Adjudication 

See (1) Insolvency 
(2) Insolvent act 

Adjudication by Collector as to 
stamp duty chargeable 

See Oudh Revenue act (XVI lof 1876) s 70 

Adjudication of claim 

See (X) C. P. C. s 2 

^ M ^ 

i j M 


Adjudication of Insolvency 

See (1) Insolvent act. 

(2) Insolvency. 

Adjudications 

See Res-judicata. 

Adjustment not certified 

See Civil Fro. code 0. 21. r. and 0. 21, 

r. 2. 

Adjustment of Account suit or 
decree. 

Sec cases under. 

(1) a P. 0. (1908) 0. 23 r. 3. 

(P) Accounts. 

(3) Compromise. 

(4) Decree, 

(1) Execution of decrees. 

(6) Cause of action. 

(7) 0. P. 0. 0. 21 rr. 1 & *2. 

f 

j Adjustment of Decree — Money-decree ag- 
! ainst several defendants— Agreement discharging 
one of them -Part adjustment of decree — Oerti- 
fica^-e necessary— Civ. Pro, Code, 1908. 0. XXI 
2. 4 M L T 229, 

Adjustment of decree— by another decree 
superseding it, effect of— Decree— Alteration or 
amendment of decree. 7 C W N 54. 

Adjustment of Decree 

1— OPO 0. 2l.r.2: The Second Schedule (1882) 
Ss. 258, 521, 625 and 526), Execution of decree- 

Arbitration out of Court— Decree according 
to award— Adjustment not certified— Power of 
execution Court to enquire into the factum of 
adjustment. 

The provisions of s. 268, Act XlV of 1882, 
were never intSndad to apply to a case Where the 
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Adjustment of decree-Cfanc^i. 

parties agreed between themselves that their 
debts were to be privately adjusted before any 
decree came into existence. 

Where disputes between a creditor and a deb- 
tor were settled by arbitration without the inter- 
vention of a Court, and the decree was obtained 
in the terms of the award under s. 626, act Xiv 
of 1882, notwithstanding that the debtor’s obje- 
ction that, in pursuance of the award, he had al- 
ready assigned debts te the creditor in part sati- 
sfaction of the aggregate amount awarded to the 
latter by the arbitrator, and upon the decree- 
holder subsequently applying for execution of 
his decree in full, the judgment-debtor repeated 
the same objection, held, that the assignment 
was not an adjustment of a decree in whole or 
in part within the meaning of a decree in whole 
or in part within the meaning of s. 265, and the 
execution Court was bound to consider that de- 
bts, if any, had been assigned, before directing, 
execution as claimed by the creditor. 

Per Bamrji J, [ contra ]-— The alleged assi- 
gnment oi debt, if true, became an adjustment 
of the decree, as soon as the decree was made, and 
not having been certified in the manner provided 
by 8. 268, could not be recognised by the Court 
executing the decree. 

Gaufi Singh v. Gajadhar Das. 6 A L J 403. 

Ind Cas 608. 

Adjustment of Decree barred by 
limitation. 

See Civil Pro Code 
o. 9.1. r. 1 and 0. 21 r. 2. 

Adjustment of Decree by stranger 

See Civil Pro Code. 0. 21. r. 1 and 0. 

21 p. 2. 

Adjustment of Decree invalid 

See Civil pro Code o, 21. r. 1, and o. 

21 p. 2. 

Adjustment of decree out of Court. 

Bee C, P, Code. 

0. 21. p, 1 and 


Adjustment of partition Decree 
after attachment. 

See C P C 0. 21, p. 1. and 

0. 21. p. 2. 

Adjustment of suit. 

See Compromise, Compromise of suits 
under C P Code. 

Adjustment of Decree suit upon. 

See C P C 0. 21 r 1 and 
O 21 r 2. 

Adjustment of Decree without 
certificate of court. 

See Civil Pro Code 

0 21 p 1 & 0 21 p 2.. 

Adjustment of Decrees more then 
three years old. 

See appeal— Exei'ution of decpee Civil 
Ppo Code 0 21 p 1 & 0 21 p 2. 

Adjustment Of Satisfaction of 
Decree. 

See Civil Pro Code. 

0 21 p I and 0 2l p 2. 

Administration. 

See (1) Administration Bond, 

(2) Administrator. 

(6) Ex<»cutor. 

(4) Hindu Wills Act 

(6) Probate 

f6} Probate and Administration Act 

(7) Succession Act 

(8) Act V of 1881, S. 78. 

(9) Evidence 

(10) Evidence Act s 44 

(11) Wmitstion 6 7 
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Adminislralion-(7fl«M. 

(12) Certificate of Administration 

(13) Letters of Administration 

Administration' -Effect of 

See (1) Company — Rights of shareholders 

(3) Debt 

Administration— Suit for 

See (1) Hindu Law Presumption of Death. 

(2) Hindu Law Reversioners Administra- 
tion suit by. 

(3) Letters Patent-High courts, 1515 cl 12 

(4) Mahomedan Law, Debts. 

(5) Security for Costs — Suits, 

(C) Will— Renunciation by Executor. 

Administration— Under actl XX of 1841 
See Superintendence of High Court Civil 
Procedure Code. S 622. 

Administration 


Administration-CfeM^i^ 

4. -Heirs at-law under Mahomedan Law oppo- 
sing grant of probate —Right to bring admini- 
stration suit pending probate proceedings — Pro- 
bate and Administration Act ( V of 1881 ) 
Section 84, 

The plaintiffs as heirs-at-law had entered caveat 
in an application by the executor for dhe pro- 
bate of an allesred will of the deceased. The ap- 
plication was set down as a contentious cause, 
and the executor appointed administrator 2 )en(h 
ente lite. As heirs under Mahomedan Law, the 
plaintiffs were entitled to two-thirds share in the 
property left by the deceased, even if the Will 
was not established. Held, that the plaintiffs 
were entitled to maintain a suit for administra- 
tion by the Court against the administrator 
e/ite lite, even though the probate proceedings 
have not been determined. 

Kitratul Ain Bahadur v Broughton. 

1 C W N 336. 

5. — Suit by creditor— Misjoinder — Multifari- 
ousness— Practice. 


.—Petition for administration summons 
Plaint,— 

A petition for an administration summons 
may he oideiod to be taken aa a plaint, and as 
the Eonndation of an administration suit. 

Mackintosh v Wilkinson. 

3 B. L. R. Ap. 3, 


2 .— Limitation— Persons whose (daims are not 
barred can bring the suit. 

In England, actions jfor the administration 
of the estates of deceased persons can only be 
instituted by persons whose claims to recover 
are not barred by any statue of limitation. The 
same principle applies in India. 

Nandlal v Gopilal. ^9 Bom L R S16J 

3 Suit for share of estate of deceased— 

Recorder, p ower of. 

Where one son of a deceased party 
sued in the Recorder’s Court another son who 
had obtained a certificate under Act XXvil of 
3860 for his share of the deceased’s estate, it 
was held that the Recorder had no power to 
trans form the suit into a general administration 
Oh Ling Tee v Awkinifee, 
40 W R 86 


The principle of the rules that creditor of a 
deceased person suing for administration is in the 
same situation with regard to all other persons 
as if he were bringing an action at law against 
the administrator, and that a debtor to the estate 
of a deceased person can only be made unswer- 
able as such debtor by the representative 
of deceased’s estate, is to be adhered to in this 
Ccuntiy, where there is a different procedure. 
Therefore, where, to a suit brought against the 
Administrator- General as administrator of the 
estate of one W B by a creditor of the deceased, 
other persons who also had a claim against the 
estate were made defendants, on the allegation 
that they had realized and were in possession of as- 
sets of the estate of the deceased-He2d, that, there 
being nothing to show that such persons were in 
the position of an executor or administrator de 
son tort , or that they had been partners with the 
deceased, or that they could not be sued, if neces- 
sary, by the legal representative himself, and 
there being no other circumstances which would 
make it equitable that they should be sued 
jointly with the legal representative, they were 
wrongly made parties, and the suit, ought to be 
dismissed as against them for misjoinder. Even 
assuming the facts were such that the plaintiff 
was entitled to sue tl^em as legal representatives 
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of t!ie estate, he should not mix his own claim 
with that which the Administrator General might 
have against them. Dhunraj v Brotigliton. 

15 B L R, 296, 

6. — 'Administration suit— Executor’s acts of 
Maladministration — Different course of action. 

I Where the suit is one about the administra- 

tion of the assets of a deceased peison, and in the 
claim various acts by the executors of the estate 
are complained of as acts of maladministi’ation 
and sought to be redressed, such acts do not 
constitute separate causes of action and such a 
suit is not bad for multifariousncss. 

Nistarini JDassi v Nundo Lall Bose. 

26 Cal 891 = 3 C W N 670 

Notes. '—Affirm SO Cal 369. Ap; * 2 o 

All 48; 0 n W N 6^9. Dist 

:U Cal 283, 2.S Mad 216. Ilef (1904) W 
N 25; DC W N 489 ; 29 All 418; 24 
All ;6A1I 272, 27 Mai 157; 6 0 

L J 401 

7. — Suit by one creditor on behalf of 
others — Legal personal representative — Suit by 
receiver. 

Persona who are not the legal personal repre- 
sentatives of the testator, though interested 
I in his estate, will not be allowed to sue persons 

I possessed of assets belonging to the testator, 

I unless it is clearly and satisfactorily proved that 

there exist assets which might be recorded and 
which would probably be lost to the estate if not 
recovered by such a suit. Such a suit maybe upheld 
where the relation between the legal personal n-- 
I presentative and the debtor to the estate presents a 

J substantial impediment to the prosecution by the 

I legal personal representative of a suit against the 

debtor, to recover the assets of the testator 
and where there is strong likelihood that such 
assets would be lost if such suit be not allowed. 
But where there is an administration suit pend- 
j iner, the proper course to follow is to obtain an 
order in the administration suit, directing either 
a suit to be brought in the name uf the legal per- 
sonal representative or to appoint a receiver 
for the purpose of suing and in this country the 
courts might have the power to give direction to 
the receiver to bring a suit in his own name 
j Oriental Bank Corporation v GobinlollSeal. 

h h R. 10 Cal 713. 
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Notes— Eel : 23 Gal 642; 3 0 L J 270. Ref 34 
Cal 305 . 

8. — Frame of suit by. A creditor’s lemedy 
is not limited to an administration suit, 
Narayanaswami Pillay vEsaAbbayi Sait 

28 Mad 351 

See also casea under 

(1) Debtor and Creditor 

(2) Banker and Customer 

(3) Contract Act Ss 16 74 

9 — Taking of accounts in an administration 
suit —Bights of creditors to seek remedy in the 
suit— Decree by consent — Execution of the decree 
— Sum borrowed by executors to discharge testa- 
tor’s debts — Personal liability of executors— 

To liquidate a debt owed by the testator, his 
executors borrowed a sum. The testator s dau- 
ghter ftltd an administration suit in the High 
Court; and while this was pending, the credi- 
tors sued tU^ executors, to recover the sum in 
the Small Causes Court, In the latter, an ar- 
rangement was come to t^at, on the claim 
being admitted, the plaintiff agreed to seek 
hei* remedy in the administiation suit which 
was then pending: and accordingly a decree was 
passed by consent against the estate of the 
testator. The creditor notwithstanding applied 
fni the execution of the decree against the testators 
estate, and got the same transferred to the High 
Oouit. Shortly ait'-r this, the ci editor died leav- 
ing a will whereof oneot the first named execu- 
tors was the executor. The High Court suit was 
next decided and referred to the Commissioner 
foi usual accounts. The creditor 8 executor 
then pioccede<l with the execution of 
her decree, got the first testaoi's property attach- 
ed and advertised for sale. A Chambers summons 
was then obtained to stop the sale and raise the 
attachment . 

Uehl, that the creditor was not entitled to 
proceed with the execution ot decree: she could 
undei the arrangement seek her remedy in the 
administration suit, since the pxecutoTS had the 
right to stand in the place of the dis - 
charged cnditoi in the taking ot the accounts, 
A claim formoney lent to the executors can be 
enfoiced against them personally; a judgment 
IherefoTc <.unnot lie dhectly egaii st the a&sfts, 
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of the testator. L E 7 Oh 193 (1871) Fol. 
Byramji Rustomji Mistfi v Heerabai. 

11 Bom L R 250«2 Ind Cas 161. 

10. Injnnctiort— Order on summons undej 
Act VI of 1854. 

The CAurt will restrain by injunctinn a credi- 
tor from proceeding in an administra<"lon suit, 
after an ordf*i‘ has been made on a sum- 
mons obtained by another creditor, under s 24 
of Act VI of 1854, for the administration of the 

same estate. Lntcheemtind Sett v Kamttl- 
money Dossee. 1 Ind, Jtir N S 9 

11. - Dividend in respect of debt against the 
estate— Proof of debt— Date from which amount 
of debt is to be estimated. 

In the administration by the Court of the 
estate of a d( ceased, the dividend in respect of a 
debt against the estate is to be estimated on the 
amount of the debt at the date of the order for 
payment, and not at the date of proof, 

Agra and Mastcrman’s Bank v Robinson, 
Land Mortgage Bank of India 
6 B L R Ap 140, 

12— Decree in administration suit, effect of 
—Subsequent suit to set aside sale by executor, 

A decree in an administration suit 
brought by the parties whose in» 
terest had been sold again«»t the exe- 
cutor of their father’s will, by whom the sale had 
been made, held to be no bar to the maintenance 
of a suit against the purchaser to have the sale 
Bet aside. Dhonendro Chunder Mookerjee 
V Mutty Lall Mookerjee 14 B L R 276 = 
23 WR,6; L R, 2 I A 18 

13— Supplemental suit-Debtsdue by appoint- 
ed managers under the will of the testator-Limi- 
tation — One hi had two sons A and B, 

In a suit brought to administerN’s estate it was 
declared that A and B were indebted to the 
estate. It was also declared in this suit that a 
certain sum of money should be set apart and 
paid into Court for the performance of certain 
reJigious ceremonies. A and B died leaving their 
dobt^ funsatished. in a suit which was supple- 
mental to the above suit, the descendants of the 
»ont of including the descendants of A and 
tbeir share of th6 funds which were in 
^ ^ pi for a division of 

' m! 
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accumultatioD of interest also. ITeld, that not- 
withstanding that the debt due from A and B to 
the estate was barred, the descendants of A and 
B could not be allowed to share in the ac- 
cumulation of interest in the hands of the court, 
if they do not first satisfy the debt due by their 
ancestors to the estate. Lokenatb MiilHck 

V Odoychurn Mullick. 7 Cal 644, 

14. — Liability of the share of one of next-of- 
kin tor a debt due by him to the intestate — Debt 
barred at the date of the death of the intestate. 

Semhle that the rule followed by the Court of 
Equity in England, wheieby. notwithstanding the 
provision of the Statutes of Limitation, the share 
of one of the next-of-kin in the estate of an in- 
testate while in the hands of the administrator is 
liable foi a debt due by the next-of-kin to the 
deceased, though barred at the date of tbe death 
of the latter, is to be applied in the Courts of 
British India. Dhanjibhai Bomanji Gtigrat 

Y Navazbai. 2 Bom 75. 

Notes.* — 10 Bom L R 417; d3 Bom 122. 

15. — Accounts— Liability of Executor. 

Without intending to rule that, in all cases 
when an oidinary administration account has 
been duected, the value in money of a specific 
obattpl shown to have been possessed by an exe- 
cutor, and not forthcoming, is to be changed 
against him,— Held that, notwithstanding the 
language f>f the de^'ree, it w^as, in the undoubted 
circumstances of this case, within the competency 
of tbe master in taking the account, and, within 
tbe competency of tbe Court upon the report, to 
charge the executoi for the value of certain pro- 
perty, it being impossible to doubt that tbe ori- 
ginal executor had‘ possessed himself of the pro- 
perty, and that the property so possessed was not 
forthcoming and accounted foi. As to payments 
stated in the schedule and in the discharge, as 
made on account of just demands on the estate, it 
is competent to the executor to prove them as 
having been made on other dates than those 
stated in the schedule and discharge. 

Aga Mahomed Rohim Sherazec v Ally 
Mahomed Shoos+ry. 4 W R P C 106. 

16. — Administration suit when allowable in 
an administration suit after the passing of the 
preliminary decree. 

A Court ought not to sanction a compromise 
ijvhich enfcirelj^ i|nore^lhe claipi^ of shthe bf the 
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defendants, the other parties arranginer to take 
the property and relieving the executors from 
further accounting and also paying them a cer- 
tain amount of money. A joy Kumari Debi v 
Manindra Nath Chatterjee, 32 Cal 561. 

17. — Civil Procedure Code Ss. 213, 275, 295 — 
Elfect of Administration decree — Injunction. 

One R. L obtained a money decree against 
P. 0. on the 22nd July 1886. P. C. died on the 
6th November 1886. R L applied on the 18th 
December 1880, to attach certain properties be- 
longing to the estate of his judgment-debtor, 
which were actually attached on the 8th and 
12th January 1887. One S brought a suit to ad- 
minister the estate of the deceased on the 21st 
December 1880 and obtained an administration 
decree on the 20th January 1887. In may 1887 
8 filed an applieation praying for an order to 
stay all proceedings taken by R. u against the 
estate of P C, and to direct him it he liked to join 
and prove his claim in the adrainistiation suit; — 
JleiJ, that the attachment did not create any 
interest in, or charge upon, the properties in 
favour of the attaching creditor as against other 
creditors, and order prayed for ought to be grant- 
ed. Soobul Chuncler Law v. 

Riissick Lall Mitter, 15 Cal 202. 

Notes.— 29 Cal 428 F B. Disf- 27 Cal 
351; 26 Mad 673. Jfc/: 20 Mad 224; 16 
Bom 91; 29 Bom 405 = 7 Bom L R 488. 

18. — Succession Act (X of 1865), s. 202 — 
Estate of intestate Native Christian — Suit for 
partition of estate by purchaser of widow’s share 
before completion of administration — Dismissal 
of suit— Only remedy by way of administiation 
suit. 

A person to whom the Indian Succession Act, 
1S65, applied having died intestate in April 1884, 
his widow and son were in September of the same 
year granted letters of administration, which 
were cancelled for want of stamp duty, a fresh 
grant being made on 1 9th January 1885. Plain- 
alleging that the said widow had executed a 
promissory note in her favour in September 1884, 
filed a suit against her on 6th Janu's y 1886, 
and, there being no appearance of thi 
obtained an decree. In ext cut’ou of the 

decree so obtained, plaintiff attached portions of 
the estate of the decease^^and brought them to 
sale, becoming herself thI purchaser of th6 one- 
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third share of the widow in each lot sold. In 
March i885 the son was appointed sole adminis- 
trator; in January 1888 he died, and the letters 
of administration were revoked in conj equenoe, 
and the amin of the District Court was appointed 
administrator of the estate until October 1894, 
when the son’s widow was so appointed in his 
stead. Plaintiff now sued for partition of the 
property comprised in the estate of the deceased 
in order that she might obtain delivery of the 
portions of it which she had purchased in exe- 
cution of the decree against the widow previously 
obtained as aforesaid. The estate of the deceas- 
ed had never been administered or distributed. 
The defence was that the said previous decree 
had been obtained by fraud .* — JScld that, under 
s. 44 of the Indian Evidence Act, the defendants 
were entitled to set up this defence; and that, 
the propert}’- of the deceased having become ves- 
ted in his admimstiator under the Indian Succes- 
sion Act, it remained so vested until the admi- 
nistrator had distributed the estate, and that, in 
consequence, the widow had no saleable interest 
in any pait of the estate until in the course of 
the administration thereof her share had been 
determined and allotted to her. Until such allot- 
ment (which had not yet taken place) the only 
process by which plaintiff could legally claim the 
widow’s interest in the estate was by a suit for 
the administration of the estate, to which suit 
the widow, if alive, would be a necessary party. 
If not alive, letters of administration to her estate 
would be necessary administrator being made 
a party. Meld, also, that the suit could not be 
treated as an administration suit. 

Srirangammal v Santhammal. 

23 Mad 216. 

19. — Trust — Administration by court — Ap- 
pointment of new trustee, if sanction of court 
necessary-Ooncurrent sanction of Court, 

Where a suit has been instituted 
for the administration of a trust and a 
decree has been made, that attracts 
the jurisdiction of the court and the trustee can- 
not afterwards exercise the power given to him 
by the settlor to appoint new trustees without 
the concurrent sanction of the court, his power 
in such a case being merely one of nomination to 
be confirmed by the court on consideration of 
the fitness of the nominee to be a trustee. 64 L 
J N S Ch 527; 51 LT N S 90, 1885 dist. Amritt 
Bibee y Kanhai Lai Agarwalla 
9CWN239«32 Cal 44:^. 
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20-Contract Act Ss. 20, H2, 143-—Mistakp as to 
autbontj of the person guaranteed — Administra- 
tion bond — Sureties, liability of-Mutual mistakes. 

Where a person made false repre- 
sentations to the court and thereby obtain- 
ed an order granting him letter^ of administra- 
oion to the estate of a deceased person and in- 
duced two other persons to stand surety for him 
by means of similar misrepresentations and 
showing them a copy of the said order, where- 
upon they in ignorance of the true state of affairs 
e'secuted an administration bond and letters were 
issued in his favour. per Madeaii. C. J. 

^I'dmand (^Earrimjton and Stpjdieii 

JJ., dissenting.) The case is not governed by S. 
20 of the Indian Contract Act, which says that 
where both the parties to an agreement are under 
a mistake as to a matter of fact essential to the 
agreement, the agreement is void. The fact that 
A was not entitled to the letters is a fact not 
essential to the agreement between the court and 
the sureties. The Court simply said that it 
would not issue the letters of administration un- 
less A and the sureties gave the bond. Held per 
Harrington and Sfejfhcn JJ.,-A mistake as to the 
authority of the person guaranteed is a mistake 
on a matter of fact essential to the agreement, 
because it directly affects the risk undertaken by 
the sureties. They guaranteed the due perfor- 
mance of the duties of an administrator by a 
person authorized for that purpose by the bene- 
ficiaries and not by a person not so authorizicd. 
They do not undertake the heavier risk in the 
latter case. The case, therefore, falls within the 
scope of S. 20 of the Contract Act. 17 W E (Eng) 
139; 2 Q B491 Kxpl. and Dist. I^er Geidt J.— - 
The mistakes which invalidate contracts of gua- 
rantee are specified in S'?. 142 and 143 of the 
Contract Act. A mistake induced by ihe prin- 
cipal debtor does not come within the sections. 

Defoendra Nath Dutt v The Administrator- 
Gcncral of Bengal; and Banku Bchani 
Banerji yThe Administrator-General of 
Bengal. 10 C W N 673=-3 C L J 422= 

33 Cal 713. 

Not#.-m*12 0 w N481. Atfirm: 35 Cal 
955 P C«8 GL J 94=13 C W N 802= 
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If a person, belonging to a body of pers3na on 
whose behalf the suit has been filed, claims to be 
added as a party, be must show that his interests 
will be seriously affected to his prejudice if he is 
not allowed to come in. He must show that the 
conduct of the suit is not in proper hands or that 
action is being taken by the parties, who purport 
to represent him, in some way which is prejudi- 
cial to his interests. 

In an administration suit, it is extremely undesi- 
rable that individual creditors should be added 
as parties, unless they show some very strong rea- 
son that the person, who has filed the suit on 
their behalf, is not conducting it in the proper 
way. It is not enough that they should be will- 
ing to bear their own costs. There is considerable 
delay caused by afresh party coming in, and the 
costs of other parties, consequently are increased. 

Vasanji Tficamji <fc Co. V. Ismailbhai 
Shivji, 11 BomL R 1054=34 Bom 420. 

22— Administration— Administration bond— 
Administrator, fraud of —Sureties neither par- 
ties to nor cognisant of fraud — Misappropriation 
—Discovery of fraud— Cancellation and fresh 
grant of Letters of Administrator — Assignment 
of bond to new Administrator— Sureties, liability 
of, 

A surety to an administration bond is liable 
under it even though it subsequently transpires 
that the Letters of Administration were obtained 
by fraud and are revoked on that ground. 
Debendra Nath Dutt v The Administrator 
General of Bengal; 8 C L J 94=10 Bom L 
R 648=12 CW N 802=18 M L J 367= 
35 Cal 955=35 I A 109 (P C.) 

23— Administration suit. Hmh Court, juris- 
diction of — Leases of land situate outside the 
jurisdiction. 

Where the primary object of a suit is the 
administration of the estate of a deceased person 
resident within the ordinary original jurisdiction 
of the Calcutta High Court the principal executor 
being also resident there and the actuhl admini- 
stration going on there, the High Oourf pf OaJ.- 
eutta, in its ordinary jurisdiction hp, rigfct to 
order administration of the estate, and, as ancil- 
lary to such an order, to set aside deeds obtained 
by the fraud of the executor. 
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The circumstances that a decree has been 
I granted by the Court of the 2i Pargunnahs 

I making a fraudulent award an order of Court 

I will nob protect that decree from the jurisdic- 

\ tion of the High Court at Calcutta when redres- 

sing that fraud. 

For the due administration of the estate the 
High Court is entitled to set aside leases of land 
f outside the territorial limits of their jurisdiction 

these leases having been made as incident of the 
same fraud. Benode Behari v. Srimati 

Nistarini, 7 Bom L R 887- 33 Cal 180 = 

9 C W N 961-2 C L J 189-32 I A 193- 
15 M L J 331. 

Notes: -Ref: 11 0 W N 489, 6 U L J 404. 

24'— Suit to recover a debt from ihe heir of 
a deceased person: — 

Distinction between pointed out. 19 xill 504 
doubted. 4 Cal 402; S. 0. 51 All 112 explained. 

26 All 28 at 32. 


25~-Further directions— Advocate — General 
added as a party— Advocate General entitled to 
raise a point as to the validity nf the gift — Ac- 
counts an’l enquiries— Beneficiary—Truslee, 


' K by his will dated 4th September 1804 de- 

I clared a trust for the payment of a sum of Rs. 

\ 1,000 per month for the benefit of his daughter 

Ij and for the benefit of the children of L if she 
should die leaving children. The residuary estate 
^ was uept on trust the income of which was di- 

rected to be spent in some charities. K died on 
I the 4th October 186i. In 186>l. the Advocate 

I General commenced a suit "or the administration 

^ of the testator’s estate. A decree for adminiatra- 

^ tion was passed on the 5th December 1873. L 

I died on the 15th December IS^O. In 1870, t’s 

I children and hu«band commenced a suit ( 370 of 

I 1870 ) against the executors to recover the ar- 

rears of the monthly sum due at L’s death, and 
to have a sum set apait to answer the monthly 
sum in future. On the 6bh November 1871, a 
decree for general administration was passed. 'Ihe 
Commissioner made his first report on the 31 si 
M^rch 1884, but it was in July 188^ that his 
J^eport was completed. In June 1902, the 
case came up before the Court for fuither direc- 
tions; ati Btege of the suit, the Advocate Golc- 
rnl wn# a pai|ty at the instance of the 

exeqntOfS ivith the assent of the other par- 


■ H 
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ties. The Advocate General then raised a con- 
tention that the gift to L’s children was bad as 
transgressing the rule in the Tagore ca.^e and that 
the gift therefore lapsed into the residuary gift. 
The Divisou Court held that the Advocate Gene- 
ral was not at that stage, entitled to raise the 
point: 

ShZd, that the Advocate General was entitled 
to raise his point even at the stage the proceed- 
ings in the administration suit (37o of 1870) had 
reached. 


A beneficiary is generally taken as sufficiently 
represented by his trustees: but this does not hold 
where the conttst lies between beneficiaries tbem- 
fielves. Advocate General of Bombay v. 
Karamally, 4 Boiu L R 857. 

26— Carriage of the suit— Suit by heirs -^f the 
deceased— Subsequent administration suit by a 
creditor— Conduct of the suit. 

The heirs of a deceased person filed an ad- 
ministration suit with regard to his property. 
Subsequently, one of the creditors of the de- 
ceased filed another administration suit respect- 
ing the same estate. Tt appeared that the cre- 
ditor’s claim was just. The defendants, the heirs, 
contended that the creditor ought not to be al- 
lowed to obtain an administration decree and 
have the subsequent conduct of the proceedings:- 


//cM, that the plaintift was entitled to an 
administration decree; but the carriage of the 
suit should be entrusted to the heirs of the de- 
cea^^ed. Ahmed Abdulla v. Mahomed Shaikh, 
10 Bom LR 1166 . 

27 Reoeiv'er Discharge before finnl decree:- 
No order can he made for the discharge of a 
receiver appointed in an administration suit and 
directing him to make over possession of th*- 
estate to the plaintift before the completion of 
the administration decree. Bhugwan Has 

Stireka v. Heera Lai, SOWN 417. 

28-29— Transfer of Property Ac^ (IV of 1882) 
sections 52, 5.1 Imspendens— B'raudulent fcianafer 
—Pleadings — P4xecution sale— Prior purchase of 
equity of redemption by moitgagee decree-holder 
— Katate under administration— -Purchase from 
and rights of residuary legatee or heir. 


Where the estate of a deceased person is 
under administration by the Court or out of 
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Court, a purchaser from a residuary legatee or 
heir buys suHiect to any disposition which has 
been, or may be, made of the deceased’s estate 
in due course of administration, the right of the 
residuary legatee or heir being only to share in 
the ultimate residue, which may remain for final 
distribution, after ail the liabilities of the estate, 
including the expenses of administration, have 
been satisfied. 

bo. a purchaser at a sale, held in due course 
of administration, is entitled to priority over a 
purchaser at a sale in execution of a decree, held 
duringthe pendency of the administration -suit. 

Chuttepput Singh v. Mahapaj Bahadoop 
Singh, 9 C W N 225 P 0=32 CaU98 = 

2 A L J 190. 

Notes:—P<)l: 11 r w K 889. Ref: 6 C L J 410; 

34 Cal m Dist: U OaU27; 4 0 L J 495.’ 

30-0 PC, 0 1. r. 10 (1)- Party-Addition and 
substitution of accounts, suit for— Bona fide mis- 
take Mistake of fact or in law — Administration, 
order for, when lelatc', back-Uigh Court’s power 
of interference— Interlocutory order. 

0. I. r. 10, bub r. ( / ) of the Code uf Civil 
Procedure is applicable only to cases where it 
is established that the suit has been improperly 
instituted through a horn fide mistake, but such 
mistake may be one of fact or of law. 

'J hree of the five heirs of the testator, vi/. A, 

B and C. after the decision by the lower Court 
as to the invilidity of the will in a suit for con- 
struction of the will, and during the pendency 
of an appeal against that decision, instituted a 
suit .against the representatives in interest of the 
executor and the other heirs for accounts. Aftei 
the su’t for construction of the will was with- 
drawn, owing to adverse decision of the question ^ 
by a Full Bench, A and 1), one of the shebaits , 
under the will, after obtaining letteis of admini- a 
sfcration, applied in the account suit that they be 

substituted or added as parties and that B ard C ^ 

might either be removed from tbe suit or trans- 
ferred to the cat(‘gory of defendantb. 
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r of the estate, is not made good by subsequent 
3 administration, yet if the act is for the benefit 
» of tbe estate, the order relates back, so that by 
i virtue of tbe appointment, the administrator is 
L able to recover against such persons as have 
i interfered with the estate, and thereby to pre- 
vent from being prejudiced and despoiled. 

It is within the powers of High Court to 
interfere with interlocutory orders, if the Court 
I is satisfied that such interference is needed in 
the interests of justice. Chapu Chundep Butt 
V. Sapat Chundep Singh, 12 C L J 537. 

31 Administration suit — Suit for account 
against administrator— Prayer for his removal- 
jurisdiction— Ordinary Civil Court. 

In an administration suit against an adminis- 
trator for the purpose of compelling him to account 
f^r the assets of the estate of the deceased and 
to carry out the duties of his office, a prayer was 
joined for the removal of the administrator. 

Meld, that the suit was cognisable by the ordi- 
nary Civil Court, that the prayer for the removal 
of the administrator might be tieaW as surplus- 
age, or it might form the basis for the grant of 
such relief as the appointment of a Receiver again- 
st the administrator, and that it was not a prayer 
for the revocation of the letteis of administration. 

Gajendpa Nath Nandi v Ganendpa Kumap 

7In(ICas804. 

32.— Hindu’s estate — Estate belonging to a 
Ining Hindu— Civil Court— Competency to enter- 
tain the suit-Civil Procedure Code CAct nv of 
1882), S. 11. 


rMd. that A and B were to be added to and 
substituted for the parties, and they were entitl- 
ed to maintain the suit* 

art done by a party, who after- 
tW preindiee | 


An adminKtration suit brought to administer 
^he estate oU living Hindu debtor cannot be 
maintained in a Civil Court. (29 Bom 90 — 

6 Bom L R 853 Expl:) Gangaram Keval v. 
Nagindas Khushaldas. 10 Bom L R 519 = 

32 Bom 381. 

33-0 P 0 S. 62 (1882 S. 252) Cutchi Memons 
Administration of property -Hindu Law-Admi- 
mstration of deceased's property-Heirs-Unsecured 

editors -Payment to same creditors-Executor 

de son tort, '-vuwa 

* deceased Hindu or Mahomedan 
are entitled to take possession of the property, to 


4 ill'! ill! 
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administer the property and to pay debts without 
being liable to account to the Court, otherwise 
than as heirs. 

The unsecured creditors of a deceased Hindu 
have no cnarge or lien on th#" inheritance. If pay- 
wents are not made by the heir rateably, it does 
not follow that he has failed to apply the assets 
duly. Every payment on account of a debt is 
perfectly lawiul, irrespective of its etTect upon 
the other creditors. Haji Saboo v Ally Ma- 
homed 6 Bom L R 1135 = 

SO Bom 270. 

34 — Administration suit— Crerlitors — Costs of 
creditor — Party and party — Attorney and client. 

In a creditor’s action for administration the 
costs shall be as between party and party payable 
out of the estate when the estate is sufficient to 
pay the debts in full. 

But in a proper case the difference of costs 
between attorney and client and between party 
and party may be ordered to be borne rateably by 
the whole body of creditors. Iswaradas v 

Chandik. 7 M L T 400=6 Ind Cas 267. 

35 — Mortgage suit— Administration suit — lle- 
siduary legatee Mortgage by — Administration, 
subsequent, of testator’s estate— Receiver, sale by, 
of mortgaged property before completion of admi- 
nistration. 

Defendant mortgaged certain properties, which 
he took under the will of his father to the plain- 
tiff. Plaintiff br'^ught this suit on the mortgage 
and obtained a decree and an ordei for sale by the 
Registrar. In the meantime a suit for administr- 
ation of the testator’s property had been died and 
an order made in that suit appointing a Receiver. 
Plaintiff now applied that the sale of the mortgaged 
properties might beheld by the Receiver appoint- 
ed in the administration suit instead of by the Re- 
gistrar. The administration suit was still pending 
and administration of the testator’s estate had not 
been completed. 

HeW—That the sale could not be held by the 
Receiver before the completion of the administr- 
ation. 

I'hat till completion of administration it could 


Administration-Coni^f. 

36 — Will — Executor — Legatee — ?uit — Admi- 
nistration suit. 

The plaintiff, a legatee under a will, brought a 
suit, against the executors of the will, to recover 
the sum bequeathed to him by the testator. The Co- 
urt of first instance awarded his claim. The lower 
appellate Court, was of opinion that the plaintiff 
should have brought an administration suit, mak- 
ing the other legatees under the will parties to it. 
The Court asked the plaintiff to amend the plaint 
and to add all the legatees as parties. This the pla- 
intiff declined to do. at which the Court dismiss- 
ed his suit as One not properly framed. On appeal 
to the High Court; 

that the lower appellate Court was in 
error in holding that the plaintiff was not entitl- 
ed to sue the executors for the legacy bequeathed 
to him. Purshotam v Kala. 3 BomL R 932 

= 26 Bom 301. 

Notes:— i?ef 9 Bom L R 404. 

37 — Letters of administration — Mitakshara 
family — Widow, applicationjby— J iirisdiction. 

A Hindu widow governed by the Mitakshara 
law is entitled to obtain letters of administration 
that he left separate property; the Court cannot 
I go into the question whether the property left 
was joint or separate. SOWN cl. XX Vll foil. 

Raghunath Misser y Muss! Pate Koei\ 
6 C W N 345. 

Notes:-~Dist. 8 C W N 51 ; yi Cal 133. Fol: t> 
Bora L R 96t); 28 B(jm 644. 

38 — Administration suit — Reversionary heir 
under Hindu Law, right of, to institute suit: 

A daughter of the deceased entitled to the es- 
tate after his widow under the Hindu Law is en- 
titled to bring a suit for administration of the 
estate, 4 C L R 413di8tingui8hed. Rojomoyee 
Dflsee V Troylukho Mokiuey Dassee. 

29 Cal 260=6 C W N 267. 

Notes:— Ref: 10 G L J 355 F B. Disap: 14 0 
WN18FBFol:5CLJ 224. 


not be said that the defendant was entitled to the 
mortgaged properties. Netai Chand Chucker- 
' l?titty V Ashntosh Cimckerbutty. 

5 C WN408. 


39— Administration of estate by Court— Posi- 
tion of creditors— Default on creditor’s part Cve- 

ditor admitted so as not to distm b past dividends, 
position of — Equity; 
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The general principle goyermng the position 
of creditors of an estate ander administration by 
the court is that they will on due cauae shown 
be let m at any time while the fund is in court 
even where the money has been apportioned amo- 
ngst the creditors and transferred to the Account- 
ant-General for payment to them, n Ves 602 
(1085)1 Mad 52y (181i)) andMylne and Kean s p. 
20B (1835) ref to. Where however, a creditor has 
been guilty of remissness in the ascertainment of 
bifl claim, his default shall not be allowed to ope- 
rate so as to prejudice or inconvenience 
others more diligent than himseif 8 Beav 
243 fl5l6) ref to. The legal position of a 
creditor who for some reason or other has been 
excluded from a first dividend and subsequently 
gets his claim admitted to the schedule w m not 
to disturb pastdiridr/uh^ is that if furthei assets 
come in he is entitled to have a piefeiential divi- 
dend paid to him out of such assesta before any 
further dividend is paid. I Atkyns 216 (l74B)rcfto 

Rose V Sreemutty Biddahurry Dassee 
9 0 W N 167. 


40 — -Administration Bond. 


An administration bond is not invalidated by 
reason of mutual mistake on the part of the Court 
and the surety, or misrepresentation by Comt. JO 
OWN 673:=r33 Cal 713, Fob Sarat Chandra 
Roy Chowdhury v Rajoni Hohan Roy, 
12 C W N 81. 


41 — Administration bond—Religious and Ch- 
aritable Endowments— Adminitracor of rrnstee— - 
Letters of Administration —Sureties. 

Wh^re Letters of administration were gi anted 
and the bond recited that it was the duty of the 
Administrator to transfer and deliver over the trust 
securities to a propeily constituted trustee and 
the Administrator sold the securities and applied 
the proceeds to his own use, the securities of 1 he 
Administrator aie liable to make good the amount 
in an action brought aerainst them by theregnlaily 
constituted trustees Sesliachallam Chetty v 
Swami Chetty. 7 M L T 90 = 

5 Ind Cas 761. 

42 — Practice -Pleadings -Adoption— Admin- | 
istration —Suit for— Will, construction of Admin- j 
istration* prayer for, witlmut asking for declarati- 

^ on with regard to an alleged adoption-A mend- 


Adinrii)tiistration-<?^?wM, 

Suit for administration and construction of a 
will, unfit r which plaintifi’s interest was restiict- 
ed in case a son was adopted to the testator, 
Plaml, I life) aha stsfed that plaintiff was infor- 
med that in jaisto 1201 the widow ot the testator 
purpoited to tat e in adoption a son whose natural 
father was at the time and is now a Brnbrao and 
had lenouncedthe tiindu Religion. She submitt- 
ed that such adoption v\as absolutely invalid and 
did not operate to pass any title to the adopted 
son Tnere wa'-, howe\er no prayci asking for 
any declaration vMtb regaid thereto 


JEdpld, that upon the suit as at present constitu- 
ted, the question of adoption was not m issue, and 
upon the pleadings the fact and validity of the 
adoption must be taken to be admitted. 


That if a declaration with regard to the adop- 
tion IS sought the plaint must dispute the fact or 
validity of the adoption and should contain a pi a 
yer for a declaration as to the tact or validity 
thneof. 


The whole substance in the claim for admini- 
sti ation being dependent on the adoption being 
out of the way, the questions laised m the suit 
cannot be gone into till the questions of adoption 
IS dctei mined once for all. 


Ordered that on the plaint being amended, 
the issue as to the adop*-ion to betiied as a preli- 
minaiy issue between plaintiff and the adopt<^d 
son Sri KuBumktimari Ray v Salya Ranjan 

5C WN169. 


43— Administration of assets— Accountabi- 
lity ot administiator ‘de buns non' foi prede- 
cessors acts — 


Itf preliminary trial of the question 




ft is the duty of an executor when he comes of 
age to ^ake the accounts of the administiator 
durante in uior%fate and the beneficiaries are en- 
titled to call upon the executor to render an 
account not only for the period of his executor- 
ship but also for the period during which the 
estate was m chaigc of the administrator dn- 
ranfe mmorUate-^Whm the administration de- 
termines by reason of the cessation of the mino- 
rity of the executor, the administrator durante 
mtuordate may be and ought to be callM upon 
to accounc by the executor or other person who 
succeeds him in the administration^ afi|3[ ft is the 
duty of the latter to get the Vfkmof' the es- 
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tate of the testator into his possession, to call 
upon the personal representatives of his pr<^de- 
cessor in office to render account of the estate 
and to recover damages, if necessary, for waste 
and misappropriarion by his predecessor, and, if 
required, by the institution of appropriate judi- 
cial proceedings. If he fails to dn so, he must be 
held liable to the extent to which the estate 
would have been benefited if he had faithfully 
performed his duty. 

(3Atkyns 603; l Modern 176; 1 Cas Temp. 
Lee 15; 1 Strobh Bq (S. 0.) 893; 3 Crauch C. 0. 
355; 22 Bed Oases 466; 66 'lexas 704; 1 S W 803 
160 III 203; 43 N E 386; 117 Ind 139; 19 N E 
768; 116 NM3 415; 20 S E 516; 10.? Alacaraa 436, 
16 Southern 26 Kef.) Baroda Prosad Baner- 
jee y. Gftjcndra Nath Banerjee 

9 CLJ 383-13 C W N 557. 

44~S. 34— Trustee* Power to refer a question 
for opinion of the OouT-t-Appeal from tue opini- 
on— Executor cannot refer— Administration suit 
is the only remedy available to him. No appeal 
lies from an opinion expressed by the Court un- 
der S. 34 '1 rusts Act 1852, 

An executor, who has not become a trustee by 
assenting to the legacies cannot claim the advan- 
tages provided for trustees by S. 34 of the Act. 
His remedy, if he fee's any doubt as to the 
manner in which he should administer the estate 
come to his hands, is to file an administration suit 
Trimbak Madhav Tilak v. Narayan Hari 
Lele 11 Bom L R 495=33 Bom 
429=3 Ind Cas 164. 

i 45 — C P 0 0.23 r 3 (1882 b. 375)~Oral submis 

I sion-Arbitiation Aot (IX of 1899)— Necessity for 

> submission in writing— Award on oral submis- 

L sion— Validity— Civil Procedure Oode (Act XIV 

of 1882) S 375— Adjustment of suit — Award on 
I oral submission not an adjustment. The parties 

to an Administration suit, consented (at the bear- 
ing), to its being referred to the Commissioner, 
to take the usual accounts and to determine 
their respective shares. 

Accounts and objections were filled before the 
Assistant Commissioner, and the parties appeared 
before him, when it was orally agreed, to save the 
opsts of a lengthy inquiry, that the Assistant 
Commi8«ioner should deal summarily with all 
matters in dispute and draft terms which the 

Q C. ^0 
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parties were to be iiiidlly bound, and the Assis- 
tant Commissioner personally explained to de- 
fendants 1 and 6 that they would be bound by 
his decision even if he decided to give them one 
rupee. To this they agreed. The Assistant Com- 
missioner, in due course, arrived at a decision, 
but defendants 1 and 6 considered that it award- 
ed them an insufficient amount and declined to 
be bound hy it. Upon application being made 
by plaintiff that an adjustment of the suit might 
be recorded under S. 376 of the Oivd Procedure 
Code, on the basis of the Assistant Commissioner's 
decision. 

Held^ that there had been no adjustment of 
the suit. There bad been no written submis- 
sion to arbitration as provided by S. 4 of the 
Indian Arbitration Act, and, consequently, there 
had been no legal and valid reference to arbitra- 
tion, and the Assistant Commissioner’s award 
[for it really v/as an award and nothing else] 
had no legal foundation, and could have no legal 
consequence. As there had been no reference 
to arbitration and no award, there had been no 
adjustment. 

SemhJp^ that the Indian Aibitiation Act ap- 
plies to such an arbitration. 

Where a special procedure is provided for ex- 
traordinary extra-judicial methods of setting dis- 
puted claims, setnhle^ that it. was the intention 
of the Legislature, that that procedure and no 
other was to be followed. [2O Bom 304 and 26 
Bom. 79, ( ommented on and distinguished,'] 

Rukhanbai v. Adamji Shaik Rajbhai, 

10 Bom L R 366=38 Bom 69 
=1 Ind Cas 622. 

46- Succession Act S.181,186,l87,196-Win-?ro- 
bate-Residuary legatee— Administration suit-Pro- 
bate of the will.~l he plaintiff instituted a suit for 
the eonstruction of a will, and for a declaration 
that certain property was at the time of the death 
of the testator at his disposal and that the same 
has been validly disposed of by his will in fa- 
vour of plaintiff and one Dharamshi in ( qual 1 

shares, and for administration. The Court below 
construed the will and decided in plaintill’a 
favour, hut directed that the decree should not 
be drawn up until the plaintiff obtained the let- 
ters of administration with the will annexed. 

The plaintiff appealed. Seld^ that notwitbatan<l- 
ing the terms of S. 181 of the Indian. Succession 
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Act, 1866, the plaintiff as residuary legatee could 
obtain a grant that would satisfy the require- 
ments of S. 1S7 of the Act; and that until he had 
done so, he was not entitled to establish his claim 
in a Court of law. 

Gopdhandas v. Ramcooverbai 

3 Bom L R. 874=26 Bom 267. 

■^7 , Procedure when legacies are contested. 
With regard to particular legacies which may be 
contested, the usual course, in administration 
suits, is to deal with them when the case comes 
up for further directions on the report after the 
usual inquiries have been made as directed by the 
administration decree. Fanindra Kumar Hit- 
ter V. The Administrator-General of Ben- 
gal & ors. 6 C W N 821 


Administration"£7(?n/rf. 

Obiter: — The transfer of the name of a ])n>- 
forma defendant from the category of defend- 
ant to that of the plaintiff cannot rightly be 
treated as the addition of a new plaintiff within 
the meaning of S. 22 of the Limitation Act. 
1877. (8 0 L J 266, 1 7 Mad 12 Bel. on) No interest 
should be allowed upon the mortgage— debt from 
the date when sufficient assets became a'^^ail- 
able to the administrator for re-payment of the 

mortgage— money. Husainara Begum v. 

Rahmanessa Begum. 8 Ind Cas 837. 

=18 C L J 3. 

49 — Will by Khoja Mahomedan — Suit for ad- 
ministration by Advocate-General — Suit for 
administration by the legatee — Case coming for 
further directions in /the legatee’s suit — Advo- 


48— Oreditoi —Taking out administration of 
debtor’s estate— Effect— Extinguishment of debt 
—Whether doctrine applicable when one of two 
creditors takes out administration— Joint mort- 
gages—Payment to one, effect of- Contract Act 
CI^ of 1872) S. 45— Bight of suit— other — mort- 
gagee to sue administrator for his share of debt 
— Limitation Act (XV of 1877), S. 22-Transfer 
of projonna — Defendant to category of plaintiff 
•^Interest— Assets sufficient for re -payment of 
debt. 

if a creditoi takes nut letters of administra- 
tion to th(* estate of his debtor, although this 
alone may^ not operate as an extinguishment of 
the debt, if the debtor has assets which the ere- 
ditor may retain to pay himself, it is an extin- 
guishment, for possession of assets amount to pay- 
ment. But this doctrine is not applica ^le where 
only one of two obligees is appointed one of 
several executors of the obligor. Payment to one 
of two ioint-mortgagees. does not necessarily 
operate as a discharge of the debt in so far as the 
other mortgagee is concprned. (12 W R 926 Ref.) 
Consequently, the appointment of one of the 
mortgagees as administrator to the estate of the 
mortgagor does not extinguish the right of ac- 
tion of the other mortgagee in respect of his 
share of his mortgage— money. But the mort- 
gagee other thon the administrator must bring 
his suit to recover his share of the mortgage 
money, not against the heirs of the mortgagor, 
hut against the administrator in whom the estate 
oI the mortgagor is vested. 


oate-lieneial added as party in the suit by Con- 
sent-Validity of leaacy, right to question— Es- 
toppel Stale claim — Testamentary capacity of a 
AV/q/V— Gift to a class— Will, Oonatniction of— 
Burden of proof 


In 1861,3 ihnja Mahomedan mere.liant of 
Bombay died leaving a will and a codicil, by 
which he gavh his property, to trastees, upon 
trust, to pay bis daughter a monthly sum durino- 
her life, and, after her death, to paj it to her 
children. The residuary estates were charged in 
favour of certain charitable ob.iects. In 1868, the 
Advocate-General brought a snitfor the administ- 
ration of the testator’s estate. In 180it the daugh- 
ter died leaving, her surviving, three sons, the 

plaintiffs in the present suit, and a 
daughter. In 1870, her husband brought 
the present suit for the administration 
of the testator’s estate and got a decree in his 
favour in 1871 , even though the Advocafe-General’s 
suit was pending at that time. In 187.8 the 
Advocate-General got a decree in his suit, ’which 
gave him liberty to join in taking the accounts 
Md making the enquiries in the present suit 
Meanwhile, the husband died and his sons were 
snbstitiiteil as plaintiffs in this suit. In 1899 the 
Commissioner, appointed in this suit, mad^ his 
Inal report, to which exceptions were filed. In 

1902 when the ease came before T,,ahj!,3., for 

urther directions, the Advooate-Geneial was, by 
consent of the parties,added as a oo-defendant, to 
simplify and regularize the suit. Up till now, the 
va I I y of the gift to the daughter’s ohildron had 

not been questioned by the parties and the 
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Oommissioner’s icport, was based on the assumpt- 
ion that was valid. At this stage, the Advocate- 
General contended that the gift to the daughter’s 
children was bad as transgressing the rule laid 
down in the Tagore case, an<l elaiiiied tlat the 
fund was applicable to the charitable purposes 
indicated in the lesiduary gift. The learned Judge 
decided that the Advocate'Gene’’al was precluded, 
by the Oomraisbionex’s repoit from questioning 
at this stage the validity of the legacy. ATeW 
( rei'cruntj Tffahji J. ) that th<^ Advocate-General 
was not preolude<l even at this stage, from quest- 
ioning the validity of the gift to the daughter’s 
children, as there had been no df'finitive pro- 
nouncement in favour of the validity of the gif^-. 
Where the accounts, actually taken and comple- 
ted in another suit, ace adopted, the ordinary 
course is to allow' the result of those accounts 
and enquiries to be questioned in the suit where- 
in they are adopted. Theiule that a beneficiary 
is sufficiently represented by his trustee does not 
apply where the contest is between the benetici- 
aries themselves. A person is nol barred by the 
btalenessot his claim. At this stage, the case was 
urged as to the construction of the will, and 
1 nrther evidence was taken as to the age of one 
of the plaintiffs. that the will of a Khoja 

Mahomedan of Bombny must be construed on the 
basis of the testator having the testamentary 
powers of a Hindu resident of Bombay, inasmuch 
as the civil rights of a khoja are determined bv 
the law governing Hindus in this presidency. Held 
on the constructionof the will, that such of the test- 
ator’s dangher’schildren,aswerein existence at the 
death of the testator, were entitled to the annuity 
after the daughter’s death. The oum lies on the 
person vvho nsserts that he was onventure sumorl 
or was born at the time of the testator’s death. 
Where, in a gift to a class, the vice is that the 
class includes those not in existence at the date of 
the testator’s death, krld^ that such a defect is 
eosentially distinct from an infringement of the 
law of remoteness. The Advocate-General v. 
Kami li Rahimbhai, 29 Bom 133. 

Notes.*— Bef: 32 Cal i; Bom L R 1117. 

Administration— buit for — Sec Hindu 
Law— Adop!;ion, 5 C W N 162. 
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liability to account — Kffect of widow being 
administrator— See Hindu Law — Widow, 

9 M Lit 296. 

Administration— Scheme for — Of a decea- 
sed testator’s estate, when necessary — See Hindu 
Law — Will, 

Administration— Obtaining probate of will 
constitutes part of the cause of action in a suit 
for — See Letters Patent High Court, Madras 1865 
cl 12, 

Administration— Claim for legacy — Ancill- 
a-ry claim for administration — See Limitation Act 
1908 arts 120, 128, 

Administration — See Pu’ties to suits — 

Administralion Bond. 

Sec (1) Administi alien, (10) 

12 C W N 481 

(2) Guardian and Wards Act, Ss., 34 35 

37. 

(3 ) xVd mi n islrai ion . 

(i) Probate 

1-Assignincnt ol Bond~iSVccc.sw(i« 4. 2^7, 

Upon a petition presented to the High court 
for the transfer of an administration bond under 
s, 257 of the Succession Act; on the allegation 
that the administratrix had refused to pay certain 
moneys due to the petitioners on a promissory 
note given to them by the deceased, and it being 
admitted that the estate of the deceased waa 
capable of meeting the alleged claim. — on 
a primo fane case having been made out^ that 
under the circumstances it was competent for the 
High Court, on n petition being presented to it 
for the asstignment of an administration bond, 
to pass an order aathorizing the transfer of it, 
and empowering the assignee to sue as a trustee 
for the benefit of the creditors. Saunders 

6 N W 62. 



Administration— Mismanagement by ad- 

ministrator— Powers of Court— Administrator’* 


2 — s. 74:-Oontract Act-Exception] Meld that 
the failure by an administrator tn make a true 
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inventory of the estate and exhibit the same to 
the Court on the fixed date ( which he was bound 
to do under the bond ) was a breach of the cond- 
ition of the bond, which entitled the assignee of 
the bond to recover the damages he had sustain- 
ed by such breach. But he was not entitled to 
recover the whole amount mentioned in the bond 
as recoverable in case of breach of the bond. The 
case not coming within the exception to s 74, 
Contract Act Lachman Das v. Chatter and 
Another. 10 AH 29=7 W N 279. 

Notes— Eof; X6 Mad 474 . 

8- In the case of the High Court, the 
practice is tu take administration bonds in the 
name of the Chief J ustice, and the proper person 
to assign such a bond under sec 257 of the 
j^dian Succession Act is one of the officers of the 
igh Court, e. g; the Begistrar of the Original 
Side. sec. 257 of the Indian Succession Act is not 
confined to private individuals only and an ad- 
ministration bond may be assigned to the admi- 

nistrator-Generai. Debendra Nath Dutt v. 
The Administrator General of Bengal (F. B 
10 C W N 673. 

■4— Administration — Administration bond— 
Administrator fraud of-Sureties neither parties 
to nor cognisant of fraud - Misappropriation- 
Discovery of fiaud-Canoellation and fresh grant 

ofLetteisof Administiator-Assignment of bond 
to new Administrator-Sureties, liability of. 

A surety to an administration bond is liable 
under it even though it subsequently transpires 
that the letters of Administration were obtained 
by fraud and are revoked on that ground. 

Debendra Nath Dutt y. The Administrator 
General of Bengal 8 C L J 94=10 Bom I 
H 648=12 OWN 802=18 M L J 367=35 
Cal 955=35 I A 109 (P. c ) 


Administration Bond-undor the Succes- 
sion Act- Application to vacate— Legahly—See 
Succession Act, 1865, S 266, 


Administration Certificates Act 

See (1) Certificate of Administration. 
(2) Act Xof 1851. 

Administration de bonisnon. 

Sec 1 Probate aod Administration Act. 

(2) Probate 

(3) Letters of Administration. 

Administration Decree. 

Sec Administration suit for. 

Administration of Part of claim. 

See Variance between pleading and 
proof. 

Administration of the estate of a 
Shiah Mahomedan under his 
will. 

See Mahomedan Law-Will. 

Administration Pendente life. 

See Probate-Revocation of grant. 

Administration Letters of. 

See Probate and Adrainisfration Act 1881. 

Administration Reports. 

This order prescribes dates for the submission 
of the Administration Eeports and Periodical 
Statements. Ciy. & Grim. Ord. No. 4, 24 W. R 
Rules «fe Ops. of the H. C. P. 1. 


Administration-Suit. 


See (I) Oivil Procedure Code ( 1908 ). 

0. 20 R. 13. 

(2) Administration. 


1 Creditor’s action against deceased’s estate 
to be treated as administration suit— piaint to be 

amended accoidingly Failure to so amend— 

Form of decree m such case— PracHee. 

The mofusRil Courts must bear in mind the 
necessity of treating a creditor’s action against a 
deceased person’s estate as an administration 
suit and insisting upon the amendment of the 
plamt in such a smt on that hmiB. the 
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plaintif! is not willing to amend, the Court, if it 
finds the claim proved, should pa«!s a deciee 
simply giving him a declaiation to that effect 
and declaration besides that he is entitled to its 
t satisfaction according to law in due course of 

administration and not otherwise. It is the duty 
of the Court to see in such actions that one cred- 
itor is not enabled to gain advantage over other 
creditors by getting an unconditional decree for 
I full payment and executing it against the dece- 

ased’s estate to the prejudice of other creditors. 

Bal Mcherbai v. Maganchand, 6 Bom. L.R. 

853=29Bom 96. 

Notes: — Expl. 32 Bom 381 = 10 Bom L B 
519: R, 31 Bom 73, 8 Bom L B 885, 31 
Bom L B 250. 

2— Practice — Contested legacies — With regard 
to particular legacies which may be contested, 
the usual course, in administration suits, is to 
deal with them when the case comes up for fur- 
ther directions on the report after the usual inqui- 
ries have been made as directed by the administ- 
ration decree. Fanindra kumar Mittcip v. 
the Administeatoif General of Bengal. 

6 C. W. N. 321. 

Administration-suit— Reference of, by con- 
sent, to the Commissioner to take usual accounts- 

See 10 Bom. L. B. 366= 

33 Bom. 69. 

Administration-Suit — by judgment-credi- 
tor against executor of deceased J udgment-debtor 
I scope of-Whether suit merely concerned with 

t execution of decree. 

I 12 C. W. N. 614^ =35 Cal, 1100. 

[ Administration-Suit— Addition of parties— 

I Practice— 11 Bom LR 1054=84 Bom 420 

I 

^ Administration-suit- 68 P R 1881. 

Administration suit— By a legatee— A leg- 
atee under a will can sue the executors to recover 
the legacy bequeathed to him; he is under no 
obligation to bring an administration suit making 
the other legatees under the will parties to it— 
See 3 om. L. R. ^32=26 Bom. 301, 


■ hl 
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Administration — Suit— See Compromise — 

15 Bom 594. 


Administration-Suit — 

29 Cal. 260 = 6. C. W. N. 267 

Administration with will annex- 
ed 

See Succession Act. 

Administrator. 

Sec (1) Land Registration Act s iJt. 

(2) Lease. 

(3) Letters of Administiation. 

(4) Be-bonisnon. 

Adminitrator, Right of- 

(1) Declaratory Decree, Suit for-~De- 
claration of title. 

(2) Executor. 

( 3) insolvency— Property acquired after 
vesting order. 

Administrator-- Mismanagement by ndmini- 
atrator-Powers of Court- Administrator’s liability 
to account— Effect of widow being administrator. 

9 M LT 296. 

1 — Liability of administrator in distribution 
of assets — Actual knowledge, 

Semhlc that an administrator who pays such 
debts as he knows ot otherwise than equally and 
: rateably as far as the assets of the deceased will 
extend, in accordance with the provisions of s. 282 
of Act X of 1865, is personally liable for any 
loss occasioned to a creditor of the deceased by 
such improper distribution of the assets In or- 
der to charge such administrator, his knowledge 
must be actual as distinguished from a constructive 
or imputable knowledge. Asiatic Ranking 
Corporation v Amador Viegas. 

8 B. H C, 0 C, 20. 

2— Decree against— Decree passed against one 
is binding on others. 

The executors and administrators of the 
deceased person form a continuing representation 
of the deceased’s estate and therefore a decree ob- 
tained and execution had against them must bind 
their successors in the absence of fraud or collu- 
j Sion. Bai Mehrbai v Maganchand. 

1 6 Bom LR 853=29 Bom 96. 
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Notes.— Expl. 32 Bom 381 = 10 Bom L E 519 


Kef : 31 Bom 73 : 
Bom L R 250. 


8 Bom L K 885: 11 



3 — Joint family — Manager : powers of- Pow- 
ers of manager when administrator- 

A Karla of a ioint Hindu family cannot ease 
the obligation of a personal bond on his co-parce- 
ners. The co-parceners, however, might become 
liable on the bond if the karta wasacting as their 
account or if they subsequently acquiesce<l in it. 
22 Mad 166=21 Bora 808 at p. 816 ref. w Obiter 
A karta of a joint Hindu family, who is also the 
administrator of the joint estate, cannot exercise 
powers as karta which he is directly prevented 
from exercising as admmi&tJ'atoi. 15 Rom 350 ref 
to. Ranjit Singh v Amullaya Prosacl. 

.9 C W N 923. 

4- — Liability of administrator for loss to estate 
—Compromise of claim by administrator — Sub- 
seiiueut suit by a ci editor ot estate to set aside 
th( compromise and for damages for negligence 
of administratoi — buece&sion Act (-K of 1865); ss. 
280 and 328 — Administratopa liability for neglect 
to get in any part of the deceased’s property. 

nn<* P mortgaged certain property to H for 
Ks 2,667. H sued P to recover the mortgage debt. 
Pending the suit, P died in 1878. Thereupon 
A, the son of P, took out letters of administration 
to the deceased’s estate, and contested H’s claim. 
H obtained a deciee in the Court of first instance 
for the sale of the mortgaged piopeity, and in 
execution of this decree the property was sold 
lorKs.810 aid purchased by H, The decree was 
afterwards, on 2nd Augu^-t 1883, reversed, 
on appeal, by the Assistant Judge. 1 hereupon 
H entered into a compromise with A, by which 
it was ariangid that A shouM give up Ins claim 
under the appellate decree of the Assistant Judge, 
to be lepaid by H the sum of Rs 810 which he bad 
leah/.ed by the sale of the mortgaged property, and 
that H should pay to A Rs 240 on account of his 
costs incurred in the suit and in taking out letters 
of administration Thi« compromise was effected 
on l6th November 1881 In the meantime on 
1 4th September 1883, the plaintiff had purchased 
from one ?> an old decree which was outstanding 
against the estate of th(* deceased P. On lOth 
feeptcraber 1883, the plaintiff ^sought to execute 
this decree against the morrgaged property. 
Itavlug failed in this attempt, the pUiniiff tiled a 
Ittife gainst A for a decUration that the com pro- 
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mise of the J 6th November 1883 had been frau- 
dulently effected with the object of defeating bis 
(the plaintiff’s) claim and to recover Rs. 1,000 as 
aamages from the defendant on account of his 
fraudulent and negligent conduct as administra- 
tor of his deceased father’s estate. This suit was 
dismissed by both the lower Courts, on the ground 
that, as there were other creditors who bad claims 
against the estate, the plaintiff’s proper remedy 
was an administration suit, which would enable 
the Court to assess the claims of all the creditors: 
field ( reversing the lower Court’s decree ) t hat 
the plaintiff was entitled to recover. By the com- 
promise of the 16th November 1883, the defen- 
dant had given up his right under the Appellate 
Court’s decree of the 2nd August 1883 to be re- 
paid by H the sum of Rs. 810, and had thereby oc- 
casioned a loss to the estate of that amount. Ho 
was, therefore, liable to the plaintiff to make 
good the amount under s. 328 of the Succession 
Act (N of i865'', subject, however, to a deduction, 
under s, 280of that Act, of the expenses incurred 

him in obtaining letter's of administration, and 
the costs of any judicial proceeding that might 
be necessary for administering the estate. 
Khusrubhai Nasarvanji v Hormajsha Phi- 
rozsha. i 7 jgom 637. 

Notes:-Ref. o Bom L R 853; 29 Bom 96. 

Sale not described to be so but really by 
an administrator— Administrators who ar^ also 
heirs— Title and right of purchaser— Certain 
heirs of a deceased lady, who were the adminis- 
trators of tier estate, limited to certain Govern- 
ment securities, sold those securities!, by a written 
instrument, in which they did not describe them- 
selves as administrators, to a b<ma Jide purchaser: - 
that in as much as they were entitled to 
sell cither as heirs or administrators 
the omission to so describe them- 

selves did not affect the sale; and 

though they could not sell more than their own 
shares as heirs, yet tlip entire purchase money 
having been received by them, they, as adminis- 
trators were bound to administer the same as part 
of the assets of the estate, the question whether 
they did so or not, is not one which would affect 
the title of the purchaser. L ^ 23 Ch D 

138, L R 7 H L 731 followed in principle. 

Preonath Karar v Surja 
Coomar Goswami. 19 26 
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6— Administrator pendente lite, accounts of, 
when not objected to by parties and passed by 
Court, if may be re-opened in the absence of 
fraud or omission — Principle on which commis- 
sion is charged, objection as to— Proper time for 
taking objection. 

Wb6n accounts submitted by an administrator 
pendente Lite have been passed by the Court in 
the presence of parties entitled to call on him to 
account , and such parties have had an oppor- 
tunity of being heard, he cannot thereafter be 
called upon to account again to such parties or 
their representatives, unless fraud, or mistake, 
or omission on the part of such administrator 
pendente lite is proved in such accounts. 

An administrator pendente lite discharges his 
duties of accountability when his accounts are 
complete, and honest, and do not contain false or 
fraudulent entries or omipsions. 

Jf the parties had any objection to the princi- 
ple on which he charged his commission on the 
assets, the}^ should have objected to it when the 
account was before the Court. Khitish Chan- 
dra flcharya Chowdhury v Osmond Beeby. 

15 C.W. N. 832. 

Administrator-appointed under S. 217, 
Succession Act — Position of creditor advancing 
money to such. See Act X of 1865, (vSuccession) 

(31). 12 0C390. 

7— Pendente life, posiHonot, after suit-inter- 
ference — Execntor de son tort — Applicability of 
principle to Hindus. 

Where on the appointment of an administrator 
pe^ndente lite in respect of the property of a Hindu, 
he continued to deal with the property in the 
same way as he did prior to the date when his 
appointment came to an end. 

Held, th&t he could be sued as a rjuasi executor 
de sioii fort. Kshitcsh Chandra A chary y a 
Chowdhury v Radhikha Mohun Roy. 

3MLT147a:.12WN237- 
35 Cal 276 

8— Act V of 1902 (Administrator-General and 

official 'j rustees S. 4 2- Discharge of Executor- 

Discharge as to further liability. 

S. 4 cl. 2 of the Administrator General and 
Official Trustees Act ot J902, is intended to enable 
the Court to discharge an execntor even on the 
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executor’s own application. The question, whether 
the Court will exercise that power must defend on 
the merits of each case. It is open tothe Court, if it 
so pleases, to discharge the executor in regard to 
future liability in regard to his past transactions. 
As soon as an executor has discharged the debts 
of the testator and has paid th" lesracies and funeral 
and testamentary expenses and has invested any 
surplus that may have remained, he ceases to be 
an executor and becomes a trustee in the proper 
Amarchand Iflfadhowji 
7 Bom L R 195t=29 Bom 188. 

9— Estoppel— Indian Trusts Act (IT of 1882), 
Ss. 4, 5, ^3 — Cestui que trast concurring in a 
breach of trust — 8 made an entry in his account 
books in favour of his wife V to show that he 
had made a hnhshh (gift) of Hs. 75,000 to her on 
account of his joy at her recovery from an illness. 
S informed all his sons and daughters of the fact 
when he made the eniry. The amount was enter- 
ed into acconnt book*? as a debt due to V. S died 
intestate and some of his sons took out letters of 
administration of his esta;e and, with the consent 
of all sons and daughters, they paid Rs. 75,000 to 
their mother V. After seven years, M, a son 
of S, brought a suit against the adminfstratois, 
questioning the validity of the payment, on the 
ground that it had been made without- bis know- 
ledge, and claimed that the administrators be 
ordered to make good the amount to the estate 
ofS. 

The administrators ( defendants ) contended 
that the amount was mven as gift to V or that 
a trust was created in V’s favour, and that they 
had paid the amount to V with the consent of all 
parties in administering the estate. 

The lower Court held that neither a valid gift 
was made nor a valid trust was created; that the 
administrators were puilty of a breach of trust; 
and that the amount should be made good to the 
estate ©f S. 

Held, on appeal, reversing the decree of the 
lower Court, that, as M. bad consented to the 
payment of theamount to V by the administrators 
he was estopped by his conduct and could not 
question the validity of the payment. 

Per Chanda varkar, .T— If the next of kin of 
an intestate, with full knowledge of the facts 
but under a mistake as to their legal rights, 
authorise his administrator to pay a certain 
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amount to a third person who is not in law 
entitled to it, and the administrator pays ac- 
cordingly, he cannot be held to have acted other- 
wise than in due course of administration. 

Per Batchelor J-~« 2S of the Indian Trusts 
Act is limitted to trustees as defined in S 3 of 
the Act, and administrators do not necessarily 
fall within that definition 
Apdeshii* Shaptirji Napielwsla v Mancher- 
shaw Shapurji Napielwala.12 Bom L R 53= 

5 Ind Cas 63. 

lO-— Administrator i^eing out of pocket by 
trusteeship— Right to recoup himself by sale of 
property— Judge’s order for recouping himself 
essential— Possession — Title against a wrong 
doer -Plea of jus tertii — Transfer of Property 
Act ( IV of 1882 ), S 4 1 — Purchase from osten- 
sible owner— 

If an administiator bolding letters of admini- 
stration be out of pocket by his trusteeship, he 
can only recoup himself by having an account 
taken and getting himself relieved of his appn- I 
intmeut as trustee before the District Judge, with 
an order for re-imhurbement of what might be 
found due to him nut of the estate. He is not 
entitled to recoup himself by selling the property 
of the estate. 

Possession is good title against all but the 
true owner. 

Prior possession of the plaintiff, in an action 
of ejectment against a wrong-doer, is sufficient 
title even if the suit be brought more than six 
months after the act of dispossession complain- 
ed of. 

A defendai^t’s plea of jus fetitt cannot be 
entertained, when he does not state in whom 
any such right resides. A defen'^ant, in order to 
justify a trespass, must trace the title to a 
third party. A mere suggestion that there may 
be a third party is nothing. 

Where D had a good possessory title against 
all the world except the true owner, and there 
was no claimant for ownership living, and the 
plaintiff purchased with hona Jide belief that D 
was the real ostensible owner, and all his enqui- 
ries would only go to fortify him in that opinion. 

U&U^ that the plaintiff’s purchase is protected 
^ ^ Asti even 


irMi? 
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if D’s possessory title was bad. 12 All 51 (PC); 20 
Cal 334 (PC); 26 Mad 514 Ref. (1^07) A 0 73 Kef. 
12 M I A 446^ 10 W R (PC) IB L R 44 (PC) Fol. 
Chandra Kant a Fathak v Bh»gjur Bepari; 

1 Ind Cas 525. 

j[t — Administration suit — Limitation-Persons 
whose claims are not barred can bring the suit — 

In England actions for the adminitration of 
the estates of deceased persons can only be insti- 
tuted by persons whose claims to recover are not 
barred by any statute of limitation. The same 

principle applies in India, Nsndlal Chtinilal 
V Sopilal Manilal. 9 Bom L R 316. 

12 — B’lnal decree — Administrator pendente 
lite, position of— Termination of lis — 

Executor de son tort— Pi inci pies, if applicable 
to Hindus. 

The functions of an Administrator pendente 
lite teiminate on the pronouncement of the 
final decree. 

The piinciples ot English Law- relating to an 
Execuior de sou tort nre equally applicable to 
Hindus. L E (181-4) P D 2h2 Fol. 6 P D i9 Ref. 
Ind jur 2 N S 235, Fol, 17 Cal 620*9, 4 Cal 342, 
14 Mad 464, Bef. Radhika Mohon Rov Y 
K S Bannerjee 10 C W N 866. 

13 — Ss. 179, 221 — Limited giant — Admini- 
strator-Conveyance from administrator-Quantum 
of interest conveyed — A person obtaining a limi- 
ted grant under S 221 of the Indian Sussession 
Act 1865. becomes, by virtue thereof, the legal 
representative of the deceased for the purposes 
of his interest in th^ property; and such interest 
in the property becomes vested in the person as 
such legal representative under s. 179 of the Act. 
Such an administiator can confer an indefeasible 
right in the property to a person who purchases 
it for value. Where a convejanee from the ad- 
ministrator of a deceased purports to pass to the 
purchaser all the right, title and interest which 
the deceased had m the property the mere fa^t 
that the party so conveying it professes to act as 
administrator of the estate cann'^t cut down the 
leg»l effect of the conveyance or limit the right 
of the purchaser to the title wrongly alleged to 
have existed in the deceased if as a matter of 
fact the latter had a higher right. Desilva v 
Deeilva. 4 Bern LH 848=27 Bom 103. 
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Administrator, suit by— “ Letters” must 
issue before he can sue — Non-suit — 

No suit is maintainable when instituted by a 
person in his capacity as the administrator of the 
estate of a d#»ceased person unless and until letters 
of Administration are issued to him to entitle 
him to sue in such representative capacity. 

The Administpator-Genepal of Bengal v 
Lalit Mohan Roy. 12 C W N 738. 


15— Criminal misappropriation b}-— No ex- 
press finding — General observations in judg. 
ment, effect of— 


Where there is no express finding in a judg 
ment that a person was guilty of criminal 
misappropriation as I egards any of the sums of 
money for which he, together with the other 
arlministrators, was held accountable, the general 
observations in the ludgment, xvhich go to show 
that, in the opinion of the Judge, that person, 
together with the other administrators had 
acted dishonestly, are not evidence that, as to 
any particular claim, that person was criminally 
liable. (16 Mad 99, .9 M L T 529 Appl 6 All 234 

27 Mad 71 D. ) Erasala Gut*unatli8n Chetty v 
AddippallyRaghavalu Chetty 3 MLT 394 « 

8 Cp L J 147. 


16.^ Tiiability of deceased's estate for unsecured 
d^ts incurred by administrator— Succession Act 
C N of 1866 iS«ctioii. 269 


Although an administrator can, under S. 269 of 
Act X of 1866, dispose of the property of the 
deceased, either wholly or in part, m such man 
ner as he may think fit, the estate of the deceased 
cannot be held liableifor an nnseonred debt incur- 
red undera promissory note by the administratoi, 
for It cannot lie said to amount to a disposal ot 
any portion of the property of the deceased testa- 
tor. C. Bonny v H. J. D. Bason. 12 0 C 414. 


Administratop— Agent appointed by, lia- 
bility of— Principal and Agent— General. 

30 Mad 243=2 M L T 326. 

Administrator.— Person other than an, 
when could sue for debts due to estate- Probate 
and Administration Act of l88l Section i. 

8 L B R 1919. 

Administrator — Purchasing property from 
legatee at auction— Sale— Validity— Administra- 
tor ^ itmfy non, if bound to take account on fail- 

Q. 0 II, 


I 
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ure — Probate and Administration Act, 1881, Ss. 
11.91, 102. 13 C W N 557«9CL J383« 

1 Ind Cas 289. 

AfIminigtFatOP.— Vesting of property of 
deceased in — Right of heirs to deal wi^h the pro- 
perty— Application of Section 191 oftheSuccei- 
sion Act — Letters of Administration. 

8 M L T 77=7 Ind Cas 242« 
20 M L J 984^. 

Administrator, decree against. 

See (1) Joinder of causes of action. 

(2) Multifariousness. 

Administrator General. 

See ( i ) Administration Bond^ 

(2) Illegitimacy. 

(3) Ijetters of Administration. 

(4) Succession Act, Section 282. 

—Certificate of— 

See Interest Act, 1839. 

—Office of— 

See (1) Administrator— Geneial’s Act Sec 31. 
(2) Statutes, Construction of. 

— Petition by- 

See — Practice— Civil — Oases — Probate and 

Letters of Administration. 

—Rights of— • 

Sec Appeal to Privy Council — Effect of 
Privy Council Di cree or Order. 

22 Calc, 1011-L R. 22 I A 203. 

1. — Authority to pay debt larud by limita- 
tion — 

Ihe Administrator — General Of Madras is 
authorized to pay a barred dt 1 1. 

Administrator— General v Hawkins. 

IMad., 267. 

Notes:— Ref- 26 Mad 300 : 16 Bom 141. 

2. — inability of Administrator-General in 
respect of breaches of trust by Intestate Exe- 
cutor— 

HeZd, j)^r Nonnan J. (Phear, J., disieuting). 
thit the Administrator — General, who had tal^en 
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out admiuistratinn to the estate of an executor 
by whom a breach of trust had been committed 
by his pledging for his own benefit certain 
assets? of his testatrix, and had redeemed the 
said assets with office money and applied the 
money recovered as part of the defaulting exe- 
cutor’s estate, W’as not personally liable to make 
good the amount to the testatrix’s estate. 

Greenway v Hogg. Cor., 97, 2 Hyde 3 
Botirke. A 0. C, III. 

8.— Right of retainer in satisfaction of his 
own debt. 

The Administrator — General appointed under 
Act YIIT of 1855 has the same right of retainer 
in satisfaction of his own debt as that which an 
ordinary executor or administrator has, 

Ritchie v Stokes. 

2 M H C 255. 


Notes .—Fol 1 Mad 2i)6. 
455, 


Kef : 6 M H C R 


4*.— -Right of, to retain assets. 

Right of Administrator- General to retain 
assets in his hands in respect of contingent 
debts. Shepherd v Hogg. Cor., 67 

5.-— Grant of letters of administration to- Act 
XXlV of 1867, Section 17. 

When ordinary letters of administration to 
the estate of a deceased Hindu arc granted to 
the Administrator-General under Act XXIV of 
18G7 (butnotundor Sec 17 of that Act), his 
title does not relate back to the death of the 
dccea.sed, nor to the date of the Judge’s order 
directing such lett.-rs to be issued, but accrues 
only as from the date of the giant of such 
letters, <7 Whether, if lethu^ are issued to 
the Admmistratoi- General under sec 17 of that 
Act, the case would be otheiwise, or his powers 
greater. Lallchand Ramdsyal v Gnmtibai. 

Ghella Pema v Gnmtibai. 

8 B H C. 0 C, 140. 

Notes Hist.' 23 Bom 428. Rof8 B H C 
R 0 244; 9 B H C R 37 : 2 Bom 67, 
388. F B ; 6 Bom 452, 17 Bom 690 
F B. 

6 ^Administrator- General’s Act ( H of 1874) 
and 18 )— Order to collect assets— Decree 
agitiwfe deceased’s estate passed prior to such 
of 4e<*ea^e<|> e^t^te 


A d m inisl rater- Centra 1- Contd. 

subsequently tu above order- Claim of Adminis- 
trator— General prior to that of attaching 
creditor. 

On the 10th April 1898, the plaintiff obtain- 
ed an decree against the defendant as 

heir and legal representative of his deceased 
father. Pre\ iou^ly to the date of the decree (rir 
on 4th March 1898 ), an order had been made by 
the High Court under Ss. 17 and 18 of the Admi- 
nistrator-General’s Act ( II of 1874 authoriz- 
ing the Administrator— General to collect the 
assets of the deceased and ordering him, if neces- 
sary, to take out letters of administiation to his 
estate. On the 29th April 1898, the plaintiff, 
under s. 2o8 of the Civil Procedure Code ( Act 
S^IV of 1882 ), attached certain money in the 
hands of a third party due to the deceased’s estate. 
On the 2nd July 1898, letters of administiation 
were granted to the Administrator-General. 
Meld that, as against the Adrcinistiator-beneral, 
the attachment was void ah mitw. At the date 
of the decree obtained by the plaintiff, the Ad- 
ministrator-General was entitled, by virtue of 
the High Court’s order, to take possession of the 
estate of the deceased. As soon as that order 
was made, his right to possession became para- 
monnt, and excluded chat of the defendant (the 
son of the deceased), who was then no longer entitl- 
ed to recover payment of debts due to his father. 
A decree, therelore, subsequently obtained again*.t 
the defendant could not, as against the Adminis- 

trator-Gcneral, confei any lights on the decree- 

holder. who could not stand in a better position 
than the defendant, his judgment-debtor, len- 
der ss. 278 and 280 of the Civil Procedure Code, 
the Administrator-General had the right to have 
the attachment removed, because he w^as ex- 
clusively entitled, at first by reason of the order 
under s. 18 of xActll of 1^74 and subsequently 
by his letters of adxrnnistration, to recover the 
debt, and was not subject to any decree which 
affected his title. 8 Bom 140 distinguished. 

Blmiji Bbimji 
V Administrator General of Bombay. 

23 Bom 428. 

7. Civil Courts— Jurisdiction Suit 

again st Ad ministrator- Genera 1 . 

A su’t brought against the Administrator- 
General must be instituted in the District Court: 
it ipa^es no differepce if the Administrator ap4 
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(General is not a party to the suit in his official 
capacity, but is sued simply as represpritin^ the 
estate of a private individual Aatotie v Ad- 
mtnistfator-Genevfll of Bombay. 

6 Bom L R Bom 529. 

8.“— Administrator-General’s Act, S. 18— Ad- 
ministrator — General holding est<Jtp under S. 18, 
position of— Administrator General, what pay- 
ments can be made by. 

The Administrator-General holding an estate 
under S. 18 of the Administrator-Genpial’s Act is 
in no better position than a private administra- 
tor. Pending grant of letters of administration, 
he can only make payments for the benefit of or 
for the preservation of the assets of the estate. 
He cannot make any payiupiit to the prejudice 
of the estate. 8 Kx. Gh, Rep. 302 at p. 307 ref to. 
Hari Das Dntt 11 C W N 1 93. 

9 — C.F.C.-8.2 (17) (1882 S.2)— Public Officer 
— Administrator-tleneral. 

The Administrator General is a “public offi- 
cer” as defined by s. 2 0 . P. 0 . Bholaram 

Chowdhury v Administratop General, 

8C W N918. 

Notes. — J^e/; 28 All oOO, 

Administrator-General 

See (1) Act vni of 1855. 

(2) Act XXIV of 1867. 

(3) Act II of 1874. 

(4) Administration. 

(5) Administrator. 

Administrator-General’s Act VIII 
of 1855. 

See Letters of Administration. 

1. — Recall of letters of administration granted 
to Administrator-General — Commission. 

When letters of administration which had 
been granted to the Administrator-General of 
Madras were recalled, .and he had merely taken 
manual possession of cash, Government promis- 
sory notes, and the title deeds of leaseholds be- 
longing to the deceased, the High Court, under 
fl. 22 of Act VUT of 185.5, allowed him commis- 
sion at the rate of 2] per cer>t. on the cash and 
the value of the Uotei but refused to allow it on 
the leaseholds. Simpson. t H H C 171. 


Adminislralor-Generars Act VIII of 

iBbb-Ooncid, 

Notes.— 35 Calfj,5. Bef: 31 Cal 572. 

2. — Danger of misappropriation— Debts of 
deceased person. 

The hare possibility that the Act of Limita- 
tion may ultimately become a bar to the recovery 
ot assets is not such danger of misappropria- 
tion as warrants the granting to the Administra- 
tor-General of an order under s. l 2 of Act VIII 
of 1855. SemhU — A debtor to the estate of a 
deceased person cannot apply for an order under 
th.at section. Girdir Das Vallaba Das. 

1 MHC234^. 

Adminifitmor Generals Act VIII of 1885 
-s. 60- 

See (1) Res judicata— Adjudications. 

(2) Review — ( )rdeTa subject to Review, 

Administrator— General’s Act XXIV of 
1867 S. 15, 

See Legitimacy. 

Administrator-General’s Act XXIV of 
1867 S. 17. 

Sec Administrator General. 

8 BomHC 0 C140 

3. — S 33 — Right to pa^^'ment out of assets— 
Distribution of assets. 

Plaintiff, on the 15th June 18(58, imm<=*diately 
after the death of his debtor, brought a suit 
against the debtor’s widow (1st defendant) for 
recovery of the debt, and, before judgment, 
obtained attachment and sale of property of the 
deceased, the sale-proceeds b^^ing kept in deposit 
in the Court. These proceedings rook place in 
June and July: and on the l.^th August adminis- 
tration was giantedto the Administrator-General, 
the widow not having taken out administration. 
On the 28th September, the Administrator- 
General was, on plaintiff’s application, m«de 
defendant in place of the widow, and the suit 
proceeded against him to decree. Before plaintiff 
applied to execute this decree, the amount, of the 
sale-proceeds was, by the direction of the Civil 
Judge, handed over to the Administrator-General; 
accordingly, on this ground, plaintiff’s applica- 
tion to the District Munsd for execution was 
rejected. Heapp*='aled unsuccessfully to the Civil 
Court Held, on special appeal, that s. 83 of Act 
XXIV of 18G7 took away plaintiff’s right to pay- 
ment otherwise than rateably with the other 
creditors. Haninabalu Sannappa v Cook. 

6 M H C 346. 

Notes.— //e/ 25 Cal 54; 23 Bom 128. 
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Adminislralor- General’s Act II of 

1874. 

See 0) Adiiimi«!tration Bond. 

(2) Adim'nistrator-General. 

(3) Lttfers of Admiaistrafcion. 

(4) Limitation, 

(5) Possession. 

(ti) Statutes, Construction of. 

Administriitor— General’s Act II ofi 1874 
«s. 12, 16, 17. 

See Practice- Civil Cases- Probate and Letters 
of Administration. 

Adminlstrator-General’s Act II of 18746.18 

Sec (1) Adiniaiatrator—General. 

(2) Parties- Substitution of Parties- — Ap- 
pellants. 

Administrator— -General’s Act II of 1874 
a. 27. 

See Letters Patent, High Courts cl. 15. 

4.-~Admini8trator— General’s Act— Commis- 
•ion payable to— Collection of debts. 

Whenthere is only a collection of debts wi- 
thout the distribution of the assets by the ad- 
miniatrafcor-General the order for giving commis- 
tion under sec 27 of the Act must award only half 
of the full commission of 5 per cent in accordance 
with sec 64 of the Act. Chengalroya Naiker- 
Somasundaram Chetti v Administrator- 

1 Mad 148. 


6 Administrator-General’s Act II of 1874 
S 16, 

AeyX of 186.5), S.I87_Will made in Bom- 
bay Property worth less than Es. 1,000 Pro- 
bate Admmistrator-General’s certif,cat». A 

will madem Bombay is subject to the provi- 
sions of the Hindu Wills Act, and a person claim- 
mg as a legatee under the will is not entitled to 
me without taking out probate, as he would 
to bound by S. 187 of the Indian Succession 
yt which 18 incorporated in the Hindu Wills 
Act* 

But where the property comprised in the 
will 18 worth less than Bs. 1,000, and the legatee 
has obtained a certificate under S. 3s of the Ad 

administer the 

e^ts of the deceased, such certificate entitles 
*®/®°®*'^«‘^«PMperty. The provi- 
.■*^’”^*P*’®toi:-Gen«ral's Act is not 
affected by the incorporation i® the Hindfl 


Adminsilralor General’s Act II of 

1874 Oontd, 

Wills Act of S. 187 of the Indian Succession Act. 
S. 5 of the Hindu Wills Act provides that no- 
thing contained in that Act will aSect the 
rights, duties and privileges of the Administrator 
-General of Bengal, Madras and Bombay res- 
pectively. Narayan Sliridhai* Date v. Pandu- 
rang Bapuji Date. 12 Bom L R 471 

=6 Ind Gas 905=34 Bom 506. 

6*Ss. 17, 1 8-Application under these sections 
should not be made by the Administrator- General 
I himself. The beneficiaries or ‘^ome of them ought 
to apply foj his appointment, the Administrator- 
General submitting to act if the Court so ordered. 
By applying in person, the Administrator -General 
creates an impression of partisanship which ought 
to be avoided. Courts ought not lightly to make 
over estates to the Administrator-General whose 
Commission is heavy. Md, -On the facts of the 
case that the Administrator-General in taking 
posseasion of the estate when he knew that the 
Court of Wards was going to take possession, 
acted illegally. 10 C W N 241. 

Administratop-General’s Act II of 1874- 
S, 31 See 

Appeal to Privy Council. Effect of Privy Coun- 
cil decree or order. 22 Cal 1011= 

L R 22 I A 203, 

Notes.— ife/. 11 All 376. 


7— Hindu Executor— Transfer to Administra- 
tor-General— Hindu Wills Act XXI of 1870 8 
6 Succession Act {X of 1865) Ss. 179, 187, and 
Probate and Administration Act ( V 
of 1881). A Hindu died on the 22nd February 
1891. He left property in Calcutta and a will 
dated 6th August 1889. A probate was taken 
On the 17th March 1891, by the executor un- 
der the will, and they executed a deed on the 
14th August 1893, purporting to transfer all 
estates, effects and interests vested in them to 
the Administrator-General under S 31 of tne 

Admintstrat or— General’s A/'t (11 1874)‘ Meld 

by Prinsep and Trevelyan JJ.. affirming the deci- 
sion of Sale J. (Petheram 0 J dissenting;, that 
the transfer was invalid. The executor of a 
Hindu Testator has no power to transfer the 
property under the will to the Administrator- 

is 7T"“LT«®' « of 

t»74. That Section is only appUcablh lo the 
executors and adnunistratora of of the 

class mentioned in S. 16 of Ihe Ant, that iS to say, 
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Administrator General’s Act II of 
1874 -Gontdf, 

persons not being Hindus, Mahomedans or Budd- 
hists. Per ^etheran 0 J Contra: — The transfer was 
valid. Even if S 5 of the Hindu Wills Act (XXI 
of 1870) were sufficient to prevent such trans- 
fer to the J-dministrator— General under S 30 of 
the Administrator- General’s Act of 1837, which 
is by no means certain, a Hmdu executor has 
power, if not since the passing of the Hindu 
Wilis Act, at any late since the coming into 
force of the Probate and Administration Act (V 
of 1881} to transfer his interest and estate un- 
der a will to the Administrator Geneial as cons- 
tituted under Act II of 1871. The course of le- 
gislation with reference to the creation of the 
office of the Administrator-General and to his 
duties and powers reviewed and considered in 
construing Act LI of 1874. Administratof-Gc* 
neral of Bengal v. Prem Lall MulHek. 

21 Calc 732. 

8— Held, C on appeal) by the Privy Council 
that the right of executors to divolve the property 
of their testator with all powers and duties re- 
lative to its administration, upon the Adminitra- 
tor-General, conferred by S. 31 of Act 11 of 1874 
18 not confined to any particular class of exe- 
cutors or of estates. The right is given to any 
executor m whom the estate of the deceased has 
been vested by virtue of the probate subject 
to the condition that the Administrator-General 
shall consent. It is not necessary that in a con- 
solidating statue each enactment, when traced 
to its origin must be construed accoi ding to the 
state of things which existed at a piior time 
when it first became law, the object being that 
the Statuory law bearing on the subject should 
be collected and made applicable to the circum- 
stances then existing ; nor can a positive enact- 
ment be annulled by indications of intention, 
at a prior time gathered from previous legisla- 
tion on the mat^^er. 'Ihe executors of the will 
of Hindu testator obtained a pxobate and took 
possession of the estate. Then they executed a 
deed, purporting to be in terms of S. 31 Act, 

II of 1874, transferring the property to the 
Administrator General, which was vested in 
them by probate: — Held, reversing the judg- 
ment of a majority of the Appellate Oourt, and 
affirming that of the chief justice, that under 
that Section the transfer was valid. 

of Bengal v 

PjreMial tulliek 22 Calc, 788==L R 

22 I A 107. 


Administrator Gent ral's Act II of 
1874~f ontd, 

9— S. 31 — Transfer by executors Adminis- 
trator-General —Where the executors of a will 
transfer their interAst in the estate of the deceas- 
ed under S. 31 of the Admini&tratoi- General’s 
Act to the Administrator-General - such a 

transfer would only transfer such powers of dis- 
position over the estate as the executors them- 

La,! 

I.L.R.23Calc„ 908. 

Notes: -lief 80 W N .Sr>2, tol; 3 CL J 
230, 

Administratojp-Generars /let II of 1874 — 

-S. 35. 

See (1) Costs— Costs out of Estate. 

( 2 ) Costs— Suit or Appeal only Paitly 
Hecreed 

(3) Succession Act. s. 282. 

Crcaitoi’arigiittobepd,jdinlull 

if assets suffioienf-Meamngs of *• Ea( cable pav- 
meiit”and“ shall be liable to pay”_Suooe 8 
Sion Act (X of 1805) Section 282_P..obate and 
Administration Act (V of 1881) S. 1 () 4 , 

In a suit brought by a creditor, if bis demand 
be uncontested or proved and the assets are ad- 
mitted by the executor, the plaintiff is entitled 
at the hearing to an order for immediate pay- 
ment without taking aecounts. The admission 
of assets for paying off a debt is also an admission 
of assets for the purposes of the suit, aud extends 
to costs if the Court thinks proper to allow them 
There is nothing in Section 35 of the Adminis-’ 
trator-General’s Act ( II of 1874 ) which quali- 
fies or restricts or otherwise in tei feres with 
the light of a creditor to demand immediate pay. 
ment of his claim fully when the realizable assets 
in the hands of the Administrator— General 
are suflicient for the immediate payment 
all claims fully. The o „teaL plyl 
ment” refened to in the above Section- as 
well as in Section 282 of the Sucotssou Ant 
r^of 186 >) and in S. 104 of the Probate and 
Administration Act (V of 1881) is rateable pay 
ment out of the assets, it is nowhere providM 
that it shall be made out of the net income 
of the estate or any other speoiflo part ot the 
assets.^ The words “shall be liable to pay eo, (t” 

used inol. 1 ofS. 33 of Administrator-Genera I’s 
Act II of 1874 shows that it was intended not 
to impose upon a creditor to whom the condi 

tion of exemption was inapplicable, an absolute 
obligation to pay the costs of the suit but fo 
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Administrator General’s Act II of 
1874 -•Vontd, 

leave a disci eUon to the Court to relieve him of 
the obligation if the cncumstances of the case 
required it. L E 27 ch L). 6G2 reff'rred to. 

Omrita Nath Mitter v,Ad- 
niiaistrator-General of Bengal 

25 Calc 54 

Amrita Nath Mitter v Administrator-. 

General of Bengal I C W N 500. 

11 — S 61 — charging commission-— meaning of 
-Collection of assets ” — The administrator Gene- 
lal IS entitled to charge commission or the colle- 
ction and distribution of assets under s. 54 of 
Act 1 1 of 1871. "Collection ol assets” implies the 
doing of some act in connection with such assets 
where a poition of the estate consisted of a /emi- 
ndari of which the testator had granted a patni 


Administrato * General’s Act II of 
1874 — Concld. 

18— "Assets” meaning of — Bevenue paying 
estate— Commission. 

The Admunstrator-Genera] is only entitled to 
charge one commission upon bis commission. 

Assets ” in S. 62 does not mean net assets only 
and the Administrator-General is entitled to 
charge commission upon the entire collections 
of the revenue paying estate come to his hands. 
The Administrator-General is entitled to com- 
mission on realizations made and banded over to 
him by the Eeceiver and not on the value of the 
testatoi’s estate in the hands of the 

Receiver. The property of a deceased 

person applied in payment of revenue is an “asset” 
within the meaning of the Act and as such is 
chargeable with commission. Watkins v Surat 
Chunder Ghosc Mullick. 31 Cal 572. 


IcasA subject to payment of a fixed rent and 
part of the zammdari having been acquired for 
public purposes the compensation money being 
by arrangements divisible in eertain pioportions 
between the estate and the patnidar. Held the 
Administrator General was entitled to charge 
commission on the rents actually collected by 
him and on the amount apportioned to the estate, 
hut not on the corpus of the z^mmdari estate. 
1 Mad 171 followed. 

Courjon 25 Cal 65 
Notes Hef 31 Cal 072; 6 Bom L R 7S 
Administrator General s Act II of 1874 s 56. 


See Executor 


22 Calc., 14 


Administrator Generals Act II of 1874. 
-s. 63. 

See (1) Res Judicafa — Adjudications 

(3) Reiriew — Orders subject to Review. 

12— that the District Judge who has 
under the Provisions of 04 ol Act II of 1874 
taken possession of the assets of » deceased person 
pending the happening of one or other of the 
events specifitd in that section, not the legal 
representative of Hie d(‘ceased tor the purpose of 
tp#utionof a decri^e obtained against the deceased. 

Distri;Ct Jttdge of Azamgarh v. Baldeo 
f ^ W. N. 221 


Administrator Pendente lite. 

See Administrator. 

—When to be appointed — Wrong exercise of 
discretion in appointing— High Court’s power t# 
interfere— Executor. 2 Ind Cas 338. 

— Practice as to the appointment of-Pro- 
bate and Administiation Act, 1581 ss. 33, 34. 

2 Bom L R 797. 

Administratrix Wasting estate. 

See (1; Letters of administration. 

( 2 ) Certificate of administration. 

Admiralty. 


See Cases tinder. 

Jurisdiction — Admiralty & vice 
Admii’slty Jurisdiction. 

1 “ J’owage ” and “ Salvage ” are questions 
of law. 

Jn Adiniialty cases theexpeit evidence should 
bo strictly confined to questions of navigation 
and kindred questions, i. e , it must be expert 
evidence, and nothing more. 

The question whether services are Towage” 
or “ Salvage ” % a question of law for the Court 
to decide. 

Clan Shaw v. Cashmere. 1 Bom L R 570. 


i i A V J i 
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kdmiraliy- Concid. 

2-Salv«ge-sbip, arrest of-Equitable lien-Salvnge 
services give rise to an equitable lieu— the ele- 
ments to be considered in assessing the amount of 
salvage are; — The value of the property saved; the 
actual peiils from which the ship and cargo were- 
8aved;the possibility of assistance from elsewhere; 
the state of the weather when the services were ren- 
dered ;the degree of risk and peril incurred by the 
salvors ;the degree of labour and skill exerted by the 
salvors; the time occupied by the services; and the 
injury and loss occasioned to the salvors. In fixing 
a proportion of the value the Couit usually gives 
a smaller proportion where the property is large 
and a larger proportion where the value is 
small. Parties should not arrest the ship for an 
exorbitant sum, and if they do it is no excuse to 
say that the defendants did not as it were struggle 
to get free by applying to get the bail reduced. 

Bombay and Per Sian S N Co v 
Cashmere. 1 Bom L R 557=24- Bom 55. 

Admiralty Acts. 

See Oases under Jurisdiction— Admiralty. 

Admiralty and vice admiralty 
Jurisdiction. 

See Juris-diction. 

Admiralty Cases. 

See (1) Jurisdiction admiralty. 

(2) Admiralty Practice in — Court. 

(3) Practice and Piocedure. 

Admiralty Court. Practice of. 

See (1) Practice- Civil Casas -Admirahj Court 

(2) Ship, Arrest of. 

Admiralty Jurisdiction. 

See Jurisdiction Admiralty. 

1— Damage done by a ship— Meaning 
fpr arrest of | ship— 


Admiralty Jurisdiction- A 

Damage done by a ship, in order to establ- 
ish a maritime line must be due to the negligence 
or nn-^kilful conduct of those in charge of the 
ship which d-f>eg the mischief, the ship herself be- 
ing the instrument ot mischief. The ludmtrie 
L. Pv 3 ad and Eccl. 303 Bataver 15 P D 
37, 3 Ad. and Eccl 161: and Jlinergy, 

3 Ad. and Eccl, 11 distinguished. 9 
P D 96; 1897 A 0 97 ref. to. 
Oil was discharged negligently from a ship. The 
oil floating down subsequently ignited and did 
damage to another ship:i/^'/c2 that the damage by 
the fire could not be con strued as damage done 
by a ship so as to give nse to an action in lem for 
the arrest of the ship which discharged the oil. 
The remedy for such injury should be sought 
by an ordinaiy action founded on negligence 
against the person responsible. 

The Admiralty Jurisdiction of the High Cou- 
rts in india is the same as that of the Supreme 
Court of Judicature in England, The Telena. 

6 CWN 773= 29 Cal 402. 

Admiralty or vice-admiralty juri- 
sdiction 

See(l) Costs— Special Cases-Admiralty or 
Vice- Admiralty. 

(2) Letters Patent High Court Cl. 15. 

Admissibility of Evidence. 

1 — Certified Copy— Will— Evidence— Admiss- 

ibility. 

A certified copy of a registered will is admissi- 
ble in evidence unless the original has been can- 
celled. Atmapam Pupnaik v Laxmibai 
12 C P L R 130. 

See Cases underl- 
et) Evidence. 

(2) Evidence Act Ss. 65, 91 92, 

(8) Registpatiqn Act S* ^0 
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Admissibility in evidence of find- 
ing in former case not between 
same parties. 

See (l)Rcs judicata Estoppel by judgment 
(2j Evidence- Civit cases —B p crees 
judgments and proceedings in for- 
mer suits 

Admissibility in evidence of judg- 
ment in former case. 

Sce(t)Hes judicata Estoppel t>y judgment 

(2) Evidence —Civil cases -Decrees 
judgments -& proceedings in for- 
mer suits 

Admissibility of docu ment in evi- 
dence as to pedig»’ee. 

See Evidence— Civil cases— Miscellane- 
ous documents 

Admissibility of documents in evi- 
dence compulsorily registerable 

See Registration Act— Evidence —Civil 
cases— Secondary evidence -Unsta- 
mped or unregistered documents 

Admissibility of evidence. 

See (I) Cvid^ncp. 

(2) Evidence Act. 

Admissibility of evidence of cons- 
ideration of unstamped document 

See Evidence Act Ss. 91 92 

Admissibility of oral evidence 

See Evidence— Parol evidence. 

Admissibility of oral evidence to 
contradict tbe nature of a contract 


Admissibility of petition and wri- 
llen statement filed in a previous 
proceeding. 

See Evidence- -Civil cases— Decrees, 
judgments and proceedings in for- 
mer suits, 

Admissibility of unregistered sale 
-deed in evidence. 

See (l) Registration Act,s. 17 

(2) Evidence-Civil cases-Sccondary 
evidence— Unstamped or un- 
registered documents. 






evidence. 


Admission. 

See (1) liengal Tenancy Act S 2o 

(2) Burden of proof. 

(3) liStoppel 

(4) Cases under pleader — Authority to 
bind client. 

(5) rieading. 

(<>) Variance between pleading and 
proof— Admission of part of 4^im, 
(7) Acquiescence 

Admission by I^gal P<*actitioner. 

Sce(l) Counsel. 

(2) Pleader— Authority to bind client, 
(.S ) Evidence Act Ss. 17 to 21 and s. 32. 
(4) Admissions in statements and 
pleadings 

(Ij Admission in statements and plead- 
ing {1—43) 

(1) Statement of party (1—5) 

(2) Statement in former suit (6—8) 

(3) Admission made in former ar- 
bitration proceedings (9) 

(4) Admission in former suit 
(10-16) 

(5) Landlord and tenant Admission 
by a co-tenant (17) 

(6) Admission by one of several 
joint tenants (18) 

( 7) Admission made by one co-sba- 

(19 & 19 A} 
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Admiss!on-C7^>n^^. 

I C8) IndivisLliilily of ati evidence 

20 - 24 ) 

(9) Qualified statement ("25) 

(10) Admission in pleading ("26—27) 

(11) Agreement admitted in pleadinsr 
(28) 

(12) Admission of title in pleading 
(29) 

(13) Admission in written statement 
of defendant (30) 

(14) Admission in written statement 
(31) 

(14a) Admission in verified petition 

^ (32) 

(15) Admission by not traversing 
allegations;(33) 

(16) Not traversing allegations 
(34-35) 

(17; Written statement (36) 

(18) Diselaimeroftitle (37—38) 

(19) Uatrat sed allegations (39) 

<20) Admission by lo defendant | 

, effect 0 . (40) 1 

(21) Request to verify signature t 

(41) I 

(22) R <(' ,1 statement in ( 42 -43) j 


Aditiiss!on-C^<9n/<i. | 

(18) Admission of tenancy (62) . ! 

(19) Admission by raiyat (63—64) ■( 

(20) Admission of rate of rent (65) j 

(21) Return of amount of rent made j 

to Cellector (66) I 

(22) Rate of rent, evidence of(67) j 

(23) Consideration for sale (68—70) ^ 

(3) Miscellaneous Cases (71—88) I 

(1) Verbal admissions as to sum !i 

due by defendants (71) I 

(2) Admission of receipt of purclia- | 

se-money (72) 

(3) Admission in a mortgage as to 
amount of land excepted from 
Its operation (73) 

(4) False statement as to share be- 
ing separate (74) 

(5 ) False statement by defendant 
(75) 

(6) Mitig'itiou of effect of admission 
(76 m 

7) Fdeei oi auniisf jons not a^aon 

(8) Admissiui not action (79 - 86) 

(9; Pei sons without title (87^88) 


(2) Aamtssion by or against third per- 
sons (44—70) 


( 1 ) 


(2) 

(3) 


(4) 

(5) 
( 6 ; 

(7) 

( 8 ) 




Admission, effect of, against 
person not party to suit (44-45) 
Persons without title (46) 
Guardian, admission by (47) 
Admission by executors (48-49) 
Admission by agent f 50) 
Admission by husband (51) 
Admission of Vakil (52) 
Admission by pleader on behalf 
of client (53) 

Admission of pleader recorded 
in judgment (54) 

(10) Admission by owner after sale 
of property (55) 

(11) Admission by judgment-debtor56 

(12) Admission by mortgagor (57) 

(13) Admission by lumberdar (58) 

(14) Admission by heirs (58a; 

(15) A4hii)5sion by zamindar of mo- 
ktiMm right (59) 

(li/ by auction purchaser 


Admission. 


See also cases under *— 

Evidence Act Section 17, 


Admission — Insufficient to pass property — 

See:— 10 C W N fiSO. 


AdministfatioJi — Made tinawaie of fhe 

circumstanc -<3 — Not bindii g 

9 Ind Cas 806, 
Admission— Of mortgaare (3eht by min 02 
after becoming major— Ratifu ati on— Whether 
decree can be based on. 9 Ind Cas 56 


Admission. 


—Of receipt of consideration before Register- 
ing Officer. 

See (1) Estoppel. 

(2) Registration Act (111 of 1877 ) Ss 
23-26. 

Admission-By tenant of existence of Hation- 
sbip landlord and tenant. 

See Onus of proof. 

A4l3Qiasiop-Of contents of wnre^istert d documf^nt 
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Admission-Cbwifrf, 

See Registration Act ( 111 of 1877) S. 49. 

Admission. — Burden of proof — Admis- 
sion by predecessor-in -title — Effect on onua of 
proof. 7 N L R 23. 

1. ADMISSION IN STATEMENTS 
AND PLEADING. 

(1) Statement of Party. 

1, — Statement of Party — Evidence. 

A statement made by a party is not, ipao 
facto, conclu«ive against him, though it may he 
used against him and may be evidence, more or 
less weightly, possibly even conclusive, accord- 
ing to the circustances of each case, and the 
result come to by judicial investigation. 

Ayetun v Ramsefouk. 12 W R 156. 

2. — Admissions by party — Admi- 
ssions by a party are evidence against him — 
Evidence that such admissions were mistaken or 
untrue is admissible-~E8toppel. 

What a party himself admits to be true may 
reasonably be presumed to be so. 

Where the defendant is not a party to the 
deeds, and there is therefore no estoppel, the party 
making the admission may give evidence to 
rebut this presumption, but unless and until that 
is satisfa^'torily done, the fact admitted must be 
taken to be established. 

The express admissions of a party to the suit, 
or admissions implied from bis conduct, are evi- 
dea<'e, and strong ovidenoe against him : but he 
is at lib-^rty to prove that such admis- 
sions were mistaken or were untrue, and is not 
estopped or concluded by them unlessanother 
person has been indiiced by them to alter his 
condition. In such a case the party is estopped 
from disputing their truth as against that person 
( and those claiming under him ) and that tran- 
saction, but as to third parties he is not bound. 

Rani Chandra v Chaudhuri. 

9 Bom L R 267=11 OWN 321 
= 4ALJ102=5 CLJ115 = 
17M L J 103=2 M LT109. 

8.— Pleadings. 


An Admission on a point of law is not an 
of a thing so as to make the admisaion 
m mfpl vnup tlie meaning of 



Admission-Ct?nM 

(1) Admission in Statements and Pleading — 

Contd. 

Section 115, Evidence Act. Jagwant Singh 
V Silan Singh. 21 All 285. 

Notes Ref : 3 A L J 534= ( 1906 ) W 
N 18P. 

4. — Proof of contents of document 

The statement of a party to a suit is admis- 
sible evidence against him to prove the contents 
of a written instrument. 

Muttukaruppa Kaundan v Rama‘ Pillai. 

3 M H C 158. 

Notes— Ref. 6 M H 0 R 245; 2 Mad 208; 13 
Mad 308; IS Bom 443. 

5. — Proof of contents of document. 

The case oiZMad 758,applies to the defendant’s 
admission of a transaction embodied in a written 
document not receivable in evidence, and is no 
authority whatever for construing a document, 
present to the Court, upon a defendant’s admis- 
sion. Mahalatchmi Ammal v Palani Chetti. 

6 MHC245. 

Notes— Dist 27 Mad 211. Diss; 14 M L J 25. 

(2) STATEMENT IN FORMER SUIT. 

6. — Statement in former suit-Evidence Act, 
1872, Section 18: 

A statement made by the defendant in another 
suit may be used es an admission within the 
meaning of Section 18 of the Evidence Act. 

Hurish Chunder MnlHck v Pfosunno. 
Coomap Banerjee. 22 W R 303. 

Lalla Jugdeo Sahoy v Digambup Roy. 

22 W R 304. 

Kashee Kishore Roy Chowdhry v Rama 
Soondupce Dcbia Chowdhrain. 

S3 W R, 27. 

Notes— Fol. 28 W R303. 

7. -Statements filed in Court. 

In a suit by a daughter for property left by 
her father, in which the defendants relied 
upon certain admissions said to have been made 
by plaintiff relinquishing the share in the in- 
heritance left by her father, and in which they 
also set up a will of the father conveying the 
property to others, the Lower Court should have 
i enquired into the genuineness of the will, and 
\ required the defendants to prove tbaf; idmil^ 
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Admission-Cfewit^^. 

(1) Admission in Statements and Pleading 

— Contd, 

sions, which plaintiff impugned, emanated from 
her, or from some one duly authorized by her to 
make them. The mere fact that the admissions were 
contained in statements filed in a Court of Jus- 
tice in her name does not necessarily prove that 
they were made by her. 

Asmutoonissa Bebee v Atta Hafiz. 

8 W R 468. 

Notes :--Dist: 15 W R 490, 

8.— In a former suit by A against his agent 
for an account of the collections of a certain 
share in land B intervened and was made a 
party. In that suit the Court declared A to be 
the zamindar, and as such entitled to the rents 
and to an account. Held, that that finding was 
binding against B in a subsequent sviit against 
him by A for recovery of the same share. Simi- 
larly, an admission made by B in the former suit 
is evidence against him (luardiun raleat in the 
subsequent suit. Sheo Sum Singh v Ram 
Khelawan Singh, 14 W R 165. 

(3) ADMISSION MADE IN FORMER ARBIT- 
RATION PROCEEDINGS. 

9— Admissions made in former arbitration 
proceedings-Admissions etc., made by the parties 
in a former arbitration proceeding may be used 
against them in evidence in a subsequent suit. 

Huronath Sircar v Preonath Sircar 
7 W R 249 

(4) ADMISSIONS IN FORMER SUIT. 

10— Admissions in former suit- Also admissi- 
ons made in a former suit. Obhoy Gobind 

Chowdhry v Bcejoy Gobind Chowdhry 

9 W R 162 

Notes— Ref; 8 Cal 288 

11 — Acceptance in evidence of map as correct 
in former suit. 

Where the defendants in a boundary suit 
accepted in a former suit a particular map as 
correct, their acceptance is legal though not 
conclusive, evidence against them in the bound- 
ary/v4uit, and is tantamount to an admission, and 
stands upon a very different footing from the 
decree in the first suit. Gordon Stuart and 
Co V Becjoy Gobind Chowdhry 8 W R 291 

Notes— Fol 10 W R 88; 151 Ex 13 W R8/J. 


Admission-Coft^rf, 

(1) Admission in Statements and Pleading 

— GordA, 

12 — Deposition — A copy of a defendant’s 
deposition in a former suit having been put in by 
plaintiff at a late stage of the case, when defend- 
ant had no means o! explaining away any suppo- 
sed admission therein — Held that the first Court 
was wrong in accepting the same as an admissi- 
on binding on defendant, and that the Lower App- 
ellate Court was right in sending for the defend- 
ant and examining him on the subject. 

Komurooddeen v Mouye Mundle. 

16 W R 220 

% 

13 — Suit of different nature. 

Admissions made by a defendant in other suits 
brought against him by thiid parties cannot be 
treate.d as estoppels in a suit to recover possessi- 
on of a different property under different cireum- 
stances. Wise v Rubaa Khatoon 

19 W R 299 

14 — Plaintiff sued in the Revenue Court for 
the recovery of rents fraudulently misappropriat- 
ted by defendant, and upon defendant’s allegati- 
on that plaintiff was etmamdar or gomashta and 
not ijaradar, the Deputy Collector dismissed 
plantiff’s suit for want of 3 urisdiction. Plaintiff 
then sued in the Civil Court, the defendant again 
raising the plea of non-jurisdiction./ff’W.that, any 
admission or allegation of the defendant in the 
former suit, put in evidence by the plaintiff, was 
amply sufficient to support the plaintiff’s allegati- 
on in this suit that he had been etmaindar- 

Bhugwan Ch under Dutt v Mcchoo Lall 
Chuckcrbutty 17 W R 872 

15 — Suit for resumption of lands— Previous 
suit to assess the lands — Evidence. 

An admission by a jagirdar in a suit brought 
by Government to assess the lands, that the lands 
were comprised in a zamindari is evidence of that 
fact in a suit by the zamindar to resume those 
lands. Forbes v Mir Mahomed Taki 

5 B L R 629=14 W R. P C 28=13 Moore’s 

I A 438 

16— Agreem#»nt to pay interest. — In a former 
suit, plaintiff, mortgagor, under a usufructuary 
mortgage, claimed recovery of the mortgaged pro- 
perty, on the allegation tt>at there had been a sati- 
sfaction of the principal sum by reason of the 
profits of the Estate exceeding 12 per cent, interest 
but having failed to prove that allegation, his suit 

I was dismissed. He now sued for the recovery of 
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Admission~CfenM, 

1 ( 1 ) Admission in Statements and Pleading 

— Contd, 

tbe property under an ekrarnamah which did not 
stipulate for pajment of interest. SeU, that the 
c' put forwai. I by plaintiff in the former suit 
d 1 not imount to an admission that there was an 
ttfieainent to p y 12 pet cent., and that he was 
entitled to restoration of the property on payment 
of the principal alone. Prosunno Coomar Moo- 
Iterjee v. Buldeo Narain Singh 18 W R 62 

(5) LANDL0RD and TENANT— admission 

BY A CO-TENANT 

17 Landlord and tenant — Admission by a 
co-tenant— An admission by a cotenant as to 
who is the landlord of a holding is not binding on 
the other co-tenants. Kali Kiahore Chowdhry 
V Gopimohan Roy Chowdhry 2 C W N 166 

(6) ADMISSION BY ONE OF SEVFRAL 

JOINT TENANTS 

1 8 - Admission bv . * of several |Oint tenants 

Suit for rent.- 4 for r i,t hayinr oeen 

brought against two pcTsi ns as I out cnants and 

a decree passed tneieon . , favuui of the plaintiff, 
but for a less amount than that claimed by him,' 
an appeal was preferred by the defendants, but 
subsei)uently pending tbo hearing of the appeal, 
oneof them filed a pi tition admitting the oorre- 

etness of the amount claimed by the plaintiff, and 
stating his willingness to pay half of such amo- 
unt. If eh) that the admission of the one defenda- 
nt did not bind the other; and that, notwithstand- 
ing such admission the suit having been brought 
against the 'iefendants as joint tenants, a separate 
decree for half the amount admitted could not be 
made against the defendant who made the admi- 
SMon. Chundereshwfip Narain Pershad v. 
ChuniAhir 9CLRS59 


(7) ADMISSION MADE BY ONE CO- 
SHARER. 

19.— Admission of one co-sharer— Admissibi- 
Jity against others — Evidence Act (I of 1872), S, 
18— Jn a amt brought by a ramindar against his 
iiardars forrent, a perion, who was one of the 
several jotedars in the mahal, was called as a wit- 
ness on behalf of the reuiindar and admitted the 
fact of an arrangfinent whereby he and his othei 
oo-jntedar« bad agreed to pay the rent to the 7 e- 
winclar direct. The suit was decided in favour of 
tpt Wlipdar. The ijardars then brought a suit, 
who had deposed as above 
to locover^e sum 


kamission-Oontd^ 

(1) Admission in Statements and Pleading 

— Contd. 

which the joiedarsoug’ 1 - o have p.*id ^Uiect to 
the zamin< Jar, and which the ijaradars had been 
de^'reed to pay. The jotedar disclaimed all li» 
ability. In this suit the evidence given by the 
jotedar in the zamindar’s suit was received a 
evidence on behalf of the plaintiff’s ^igainut all 
the defendants : — Meld that the evidence was 
admissible. Kowstilliah Sunclari Basi y 
Mitkta Sundari Basi 11 Calc 588. 

19 A— Evidence of partition— Statement; by 
father in deeds to which sons not parties.) 

Statements made by a Hindu father in deeds 
to which his sons were not parties, that he and his 
sons were in union, are not evidence against the 

sons in a suit in which the point at issir-* is whe- 
ther Or not the father and were beparate. 

Ravji V. ShahajiiPam 7K P J 171, 

TR) fHBIVISIBILITY ^1 liVIBEKCE, 

20— Xudivisibilu^ 0 ^ M ev if a( c —Whole 
admiss m. 

Where a person uses, the admission of another 
as evidence, the whole adm^slon mu-t be put m, 
Hf cannot pot in half ami pxcluaetht other hall 
Those who have to d< oide upon the evident are 
not bound to hehtne the whole of the statSreat. 
Nilmoney Singh Beo 7 Hamanoograh Sby 

7 Y7 R 

Golokc Chunden Chowdhry v Magistrate of 
Chittagong 25 W R Cr 15. 

Notes:— Ap: 22 W K 220. Con; 16 W R 267, 
Ref: 9 W R 290. Fol 12 W R 194. 

admission of defend- 


A plaintiff abandoning his own case and fall- 
ing back on the admissions of the defendant is 
bound to take these admissions as they stand and 
in their entirety. Tarinec Pershad Sein v 
Dwarkanath Rukhect 15 W R 451 

22, — Effect of, as to co-defendants, 

A defendant’s admission, if taken atall, must be 
taken as a whole; but it cannot bind co-defendants. 
NiamutooUah Khadim v HimmutAH Khadim 

WR5j9. 

23. — Pleadings. — 

The rule that when an admission is relied 
upon by a party to a suit as against his opponent 
It must be taken in its entirety, does not apply to 
pleadings. Brojo Raj Kishoree vBiahonath 

■* • V WR 1864, 806. 

Ai4. Admitssions by or agaiuft thifd persons. 

-Admission in SettleMent record to 
plaintiff being non -hereditary cultivator. 
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Admission-CowM. 

(1) Admission in Statements and Pleading 

— Contd, 

An entry in asettlement record and anedmis* 
sion by the deceased father of the plaintiif tnat 
the plaintiff was a non -hereditary cultivator are 
not conculsive evidence of the plainti I’s status. 
Azim V Mane Khan 25 PR 1871. 

24. A— -Pleadings. 

A statement under Act VIII of 1859 is not in 
the nature of coniession and avoidance as in 
English pleading, where the confession is consider- 
ed as an admission of the party, and the avoid- 
ance has to be proved. The statement of one 
party, if used as evidence against him by the other, 
must be taken altogether, aad not m pari. 

Prohhoo Doss v JSheonath Roy 
W. R. 1864 Act X 27. 
Sooltan All v Chand Bibr 9 W, R 
(9} QU>Li * ^ S I VTEMENT. 

25. — Quahtied t '..cji'to! -Written 
Per Maopbei son J 

The opinion of the Full Bench in 9 TP i?, 50, 
was that if a party makes a qualified 
statement, that statement cannot be used 
aeainst him apart from the qualification .-not that, 
if a man makes a series of independent unquali- 
fied statements, those statements cannot be used 
against him. That case goes no further than to 
lay down that an unfair use is not to be mad^^ of a 
man’s written statement by trying to convert into 
an admission by him that which he never intended 
to bean admission. Baikantanath Koomar v 
Chatidramolian Chowdhry 1 B L R A C, 133 

=10 W R 190. 

See Pulin Beharee Sen v Watson 

BLR Sup Vol 904, 9 W R 190. 
Sooltan All v Cliand Bibee 9 W R 130. 
Judoonath Roy v Biiroda Kant Roy 

22WR220. 

(10) ADMISSION IN PLEADING. 

26. — Admission in pleading-— Description of 
plaintiff. — 

In an action of contract brought by the as- 
signee of a bankrupt against adebtor, the defend- 
ant pleaded that be had not contracted “ in the 
mann^ the plaintiff assignee as aforesaid stated ” 
M&ti} that the form of plea was not an admission 
of thei plaintiff’s title as assignee, but was only us- 
ed fn xef^i^ca to the description the plaintiff 


Admission-Osnw, 

(I) Admission in Statements and Pleading 

— Canids 

had given of himself in the declaration. 

Clark V Rotiplall Mullick and Clark v Doo- 
rgamoney Dossee 2 Moore’s I A 268. 

27. — Onus of proof. — 

In a suit for confirmation of possession of, and 
declaration of title to, land alleged to have been 
purchased at a private sale from the wife (S of 
a judgment-debtor who had come into possession 
of the land by gift from her husband, defendants 
claimed to be hona ^fide purchsserb from S S, to 
whom, thay alleged, the property really belonged, 
and who bad been all along in possession. The 
substance of the defence was that, ** even grant- 
ing that any such papers ” ( a'; a Inbbah and a 
deed of sale) “ were written between the paitirs, 
this can avail the plaintiff nothing, as the deeds 
were fraudulent. ” I£*ld that there was no Hich 
admission on the part oi the defendant^? as shifted 
the burden of proof upon themselves. Hurish 
Chunder Paul v Radhanatb Sein 
11 W R 328. 

(II) AGREEMENT ADMITTED IN PLEAD- 

ING. 

28. — Agreement admitted in pleading — 
Where, in a suit for specific performance of an 
agree^nent, the defendant admitted in bis written 
statement the terms of the agreement and its 
execution.— that the plaintiff was not called 
upon to prove the execution of the agreement or 
to put it in evidence. Burjorji Cursetji Pan- 

thaki V Munclicrji Kuvcf ji 
5 Bom 143. 

Notes:— Fol: 54 Cal 20 ;7 Bom 310. Dist: 
20 Bom 553. Ref. 12 Mad 605 , 13 Mad 
308:21 Bom 701, 22 Bom 788, C W 
N 326. 

(12) ADMISSION OF TITLE IN 
PLEADING. 

29 — Admission of title in pleading— Suit for 
possession of land — Plea of limitation. — 

The circumstance that the defendant has in 
his written answer set up a defence merely ot the 
statute of limitations in a suit for the possession 
of land does not constitute an admission of the 
title of the plainti fi so as to dispense with the 
obligation on the plaintiff to prove his title. 
Sooaatun Saha y. Ramjoy Saha. Marsh 549. 
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Admission-Oonii. 

(1) Admission in Statements and Pleading 

(13) ADMISSION IN WRITTEN STATE- 

MENT OF DEFENDANT. 

30— Admission in written statement of defe- 
ndant. 

When a defendant admits any one facts con- 
tained in the written statement ot the plaintiff, 
and thereby excludes independent evidence there- 
of, he is not entitled to say that the plaintiff has 
relied on his statement as evidence, and that the 
f defendant) is in consequence in a position to 
claim that the whole of it may be read as eviden- 
ce in his own favour Shuffuraz MoUali v 
Dhunoo [16 W R 257. 

(14) ADMISSI0N IN WRITTEN STATEMENT 

31— Admission in written statement— Validi- 

ty of deed, proot ol-()n ;;/v>/y< 2 //r/i.-The plaintiff 
purchased a house fiom the defendant under a 
deed of sale dated 23rd June 1886. In a suit to 
recover possession of the house, the defendant 
pleaded that the sale-deed as invalid for want 
of consideration * — Ilehl that the mere admission 
in the defendant’s written statement of the 
execution of the sale-deed did not dispense with 
the necessif) of establishing affirmatively the 
validity of the deed, which was <=‘xpressly 
impugned by the ilefendant. Javanmal 

Jitmal V Muktaoai 14 Bom 516 


Admission-Uwitrf. 

(1) Admission in Statements and Pleading 

—CoM, 

( 16 ) NOT TRAVERSING ALLEGA- 
TIONS. 

34 — Not traversing allegations. 

'J he mere fact that an allegation is not traver- 
sed does not relieve a plaintiff from the burden 

of proving his case. Mulji Becliai* v Anupram 
Becbar. 7 B H C 136. 

Hameedoollah v Genda Lall 17 W R 171. 

35 — In a suit for enhancement of rent a de- 

fendant is not bound to traverse a statement 
made by the plaintiff in the notice of enhance- 
ment as to the description of the land in question. 
The doctrine of admission by non-traverse was 
not applicable to written statements filed under 
Act X of 1859. Shadhoo Singh v Ramanoo 
graha Lall. 9 W R 83. 

Notes.— Ap. 21 Cal 986. Fol : 23 Pom 698. 

Dist. 15 W R 2i0. Ex: 13 W R 346. 

(17) WRITTEN STATEMENT. 

36 — Written statement— Entire statement. 
Where defendant’s written statement is refer- 
red to as evidence in plaintiff’s father the whole 
of it becomes evidence in the suit, and the Court 
can, in its discretion, attach thereto, or to any 
portion thereof, so much value as seems to fit. 



Radha Churn Chowdhry v Chundep 
Monee Shikdar. 9 W R 290. 

Notes:— Con: 16 W R 257. 

( 18 ) DISCLAIMER OF TITLE. 

37— Disclaimer of title— Pleadings— Admi- 
ssion by one of several defendants— Relinquish- 
ment — Disclaimer of title. 

R, holding estates in Bengal jointly with his 
brothers as an undivided Hindu family, died leav- 
mer a widow, y, and three unmarried daughters, B, 
M. and N. On her husband’s death, S continued 
to reside with his bi others, and was supported 
out of <'he income of the joint estate. All the 
daughters married in the lifetime of S, and B be- 
came a widow without having had a child. 
After the death of S, and in the lifetime of M, N 
also became a childless widow. M died after her 
mother, leaving a son. R K. RK,on attaining majo- 
rity, sued to recover, with mesne profits, a ^-anna 
share of the ancestral estates to which he claim- 


Notes— Ref 9 Bom h R 917 F B, 31 Bom 630 
F B, 26 Mad 440. 


f 14* a ) ADMISSION IN VARIFIED PETI- 
TION. 

82 — Admission in varified petition. 

An admission made in a verified petition by 
an mtervenor in an Act X suit, and repeated in a 
verified plaint filed by him ma regular suit, was 
held to be binding in a subsequent suit on the 
party who made it. Grish Chundcp Lahoree 
V Shama Chupu Sandyal. 15 W R 437. 
( 15 ) ADMISSION BY NOT TRAVERS- 
ING ALLEGATION. 

33— Admission by not traversing allegations. 

A defendant must be taken to admit all mate- 
rial allegations in the plamt which he does not 
traverse. Yeknath Babaji v Gulabchand 
gabuugt. 1 B H C 85. 

Ahmebdee Begum v. Dabee Pepsad. 

|18 W R 287. 
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/Vdmission-CoM^d. 

(1) Admission in Statements and Pleading 

— ('ont^, 

ed to be entitled on bis mother’s death as heir of 
K. and from which he alleged he had been dis- 
possessed by the representatives of R*s brothers, 
whom he made defendants in the suit, joining B 
and N, with them as co-defendants. Some time 
after the institution of the suit, a petition was 
filed purporting to proceed from B and N, by 
which they admitted that the plaintiff was the 
heir of K, and that they had no defence to offer. 
Held that, N being the heir of R, R K had not du- 
ring her lifetime, any right to any part of the es- 
tate, and that his position was not altered by the 
petition purporting to proceed form B and N, 
such petition not amounting to a conveyance or 
disclaimer of title in his favour. In the English 
Common Law Courts, and a; J-o>tion^ in the Courts 
of Law in India, where the pleadings are less : 
technical, an admission of a fact on the pleadings 
by implication is not an admission for any other 
purpose than that of the particular issue, and is 
not tanta mount to proof of the fact. An admi- 
ssion or even a confession of judgment by one of 
several defendants in a suit is no evidence against 
another defendant- Amiftolall B^se 

V. Rojonee Kant Mitten 15 B. L R, 10= 
23 WR214;LR21A113. 

3 8 — Inheritance — Relinquishm ent Admis- 

sion on pleadings, 

A plaintiff, suing two defendants M and L for 
possession of certain property by right of inheri- 
tence, admitted in his plaint the right by inheri- 
tence of the defendant M to a moiety of the pro- 
perty, and Only made him a defendant because 
be would not join in bringing the suit. The 
claim, however was for the entire property. The 
defendant M filed a written statement setting 
forth that be had long ago willingly resigned all 
his rights in favour of the plaintiff, and that the 
suit had been instituted with hia consent. "Keld 
that, this statement was only an admission by M 
of the plaintiff’s title, which could not be used 
against the other defendant L so as to entitle the 
plaintiff to a decree for the entire estate ; that 
since L did not set up M’s title to defeat the 
plaintiff, he could not be affected by M’s disclaim- 
er ; and that the plaintiff could not be allowed 
in this suit to obtain M’s share as his represent- 
ative, for that would be to decree him the share 
on a title he never set up. Amirtolali Bose v 
Rojoneehant Hitter, 15 B L R 10, referred to. 


Admission-Cfen^i. 

(1) Admission in Statements and Pleading 

— Confd. 

ri9) UNTRAVER8ED ALLEGATIONS. 

39 — Untraversed allegations— Suit to set 
aside sale/ 


In a suit to sf't aside a sale in execution of 
decree on the ground of fraud. — Ueld^ applying 
the principle that pleadings should not be cons- 
trued too strictly, that the defendants could not 
be held, by reason of their not having denied ifc, 
to have admitted the truth of the plaintiff’s alle- 
gation as to the date upon which knowledge of 
the fraud was acquired. Natha Singh v 

Jodha Singh. 6 All 406. 

Notes— List: 14 All 498. Ref: 5 C L J 385 ; 

34 Cal 241, 

raO) ADMISSION BY CO-DEFENDANT, 
EFFECT OF. 

40— Admission by co-defendant, Effect of— 
Suit for possession of land. 

In a suit for possession of immoveable pro- 
perty brought by three Mahomedan brothers, 
their three sisters were impleaded as defendants 
under s. 32 of the Civil Procedure Code, and two 
of the latter subsequently filed a written state- 
ment m which, after stating that they were on 
good terms with their brothers, the 
plaintiffs, and that the suit had been instituted 
with their knowledge and permission, they pray- 
ed that the suit might be decreed, subject to che 
condition that they would, on some future occa- 
sion, “sei-tle with their own brothers as to their 
right and costs.” The third sister did not appear 
to defend the suit. Held that, the Lower Courts 
were wrong in treating this admission as 
sufficient to entitle the plaintiffs to a decree for 
possession, not only of their own share, but also 
of the shares of their three sisters, it being a 
fundamental proposition connected with the ad- 
ministration of justice that a plaintiff cannot 
sue for more than his own right, and that no de- 
fendant t‘an, by an admission of consent of this 
kind, convey the right or delegate the authority 
to sue for more than bis own share in property. 
Lachman Singh v Tansikh, 6 All 395, referred to. 
Azizullah Khan y Ahmad AH Khan, 
7 All 353. 

Notes:--Ap: 16 All 225 Dist: 23 All 432 
9 Pojp l4 B W, 


i 


511 


DESAl’S cent. CIVILmGEST. 1811-1912. 


512 


'i 









::-'V 


Admission-OonM. 

(1) Admission in Statements and Pl«»ading 

■—Concld. 

( 21 ) lEQUEST TO VERIFY SIGNATURE 

TO PETITION. 

41— Request to verify signature to petition— 
—Evidence of statements made in petition. 

Where » party asks others t o verify his signa- 
ture to a petition or to identify him as one of the 
petitioners, it amounts to an allegation on his 
party that he made the statements which appear 
in the petition, and is as effective evidence 
against the party making the request as if the 
petition were in fact filed, Mohun Sahoo 

V Chutoo Mowar 21 W R 34. 

(22) PETITION, STATEMENT IN. 

42 — Petition, statement in— Suit to set aside 
deeds— 

Defendant claimed to hold a mokurari tenure 
under deeds executed by plaintiff, zamindar. The 
plaintiff denied the authenticity of the deeds, 
and «ued to set them aside. The Lower Courts 
dismissed his suit as barred by limitation, on the 
ground that plaintiff had, in a petition before the 
Collector.admitted that defendant was mokurari- 
dar of the tenure, and that, this being so, limita- 
tion rim against him from the date of the deeds. 
Helth that the case should have been tried on the 
merits, as the petition was not a conclusive 
admission of genuinenes® of the deeds, and it was 
not right to infer from it that plaintiff knew of 
their existence at the time of their professed 
date. Prohlad Sen v Run Bahadur Sing. 

2B LR, PC, III; 12 W R 6; 

11 Moore’s I A 289. 

43— ~S U els (1) and (3) S 32 (5) and S 157— 

Admission by plaintiff— When admissible in his 
favour— Statement in previous deposition. When 
the plaintiffs sought to establish their pedigree by 
proving alia thsit, A and B were brothers. 
HpUI, that a statement to that effect made by 
one of the plaintiffs, in a deposition given long 
before the controversy in suit arose, was admissi- 
ble in evidence. Jadu Nath v Mahendra 
Nath 12 C W N 266- 

(2) ADMISSION BY OR AGAINST, THIRD 

PERSONS. 

^ (1) Admission, effect of, against person 
" not party to suit. 


4i*-AdmiR8ion, effect 


Admission-Gfc«M. 

(2j A dmission by or against, third 
persons— , . 

being allowed to appear as co-plaintiffs in a 
redemption suit, to which plaintiff was no party, 
cannot be received in evidence as an admission 
adverse to plaintiff’s interest; and the admission 
made by the plaintiff’s brother, and “ lumberdar” 
cannot, merely on account of his being such, be 
held as binding against the plaintiff, unless it be 
shown that he was invested by plaintiff with 
sufficient authority in that behalf. Biicha v 
Lulee. 2 Agra, 20. 

45— S, 21— Statement in sale certificate pre- 
pared from the information of the party himself 
— Admivssibility against a stranger. A statement 
in a sale certificate as to the amount 
of rent payable in respect of the holding in dispute 
at a sale in execution of a decree obtained by the 
plaintiff against a former tenant, prepared on 
information furnished by the party himself can 
be used on his behalf and against a stranger only 
if it fail’ viiuler one of the exceptions to S. 21 of 
the Lv viijnfte Act. Ramani Pershad Naraiti 
Singh V Mahiin tii A da :: > si Gonmin, 31 Cal 380. ' ' 

' (2) Persons without title. 

46 — Persons without title— -Suit for ^ 

tion— In a suit for redemption the admission «>f a 
person having no title to the estate in question in 
the suit is not admissible against the mortgagor. 

Muthra Dass v Magh Singh. 

2 N W 207. 

(3) Guardian, Admission by. 

47 — Guardian, admission by— Previous 
transactiori — 

Although a guardian of two minors may have 
power to manage or to make a partiti-^n of the 
estate, he has no authority to bind thf" estate of 
either of his wards by admission of previous 
transactions. Suruj Mookhi Konwar v 

Bhagwati Konwar. 10CLR377, 

(4) Admission by Executors. 

48— Admission by executors— The admissions 
of the executors of a donor are treated as the 
admissions of the donor, Dwarkanath Bose v 
Chtindee Churn Mookerjee lVi7R339, 


4^ 


L. 
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^ST. cim digest 1811-1912, 


Admission-tlon^if 

(8) Admission by or against’, third 

persona— 

49— Ihe admisaioD of one pron^f-,. * 

would not bind another, nor wouU tb! 1“ - 

swfies 

(6> admission BY AGENT. 

50— Admission by a?ent_i„ ■. 
ssion aat he p„,ehased as an 

against his heirs that ^ ^ evidence 

y iw 0. M. 

Sirkary Bovd ®°'’eel>ootlah 

■ 2 WR190. 

(6; ADMISSION BY HDSBAND. 

joint chararte?of“pr6pprfy^ 
thetasfCt'hAjoSt won't'"’' 

the plaintiff, though rib/ a and 

b. mi 6, “•Ml ‘0 

— A:ir: 

« e W R 35 

^7) AMISSION OF VAKIL. 

S2---Admissions of VaHl • , 

Ad'mis^i-ohsmade bv a VaH^ J^i|»inal case— 

iha-Ofimin„i' ^ ^“'^'^''""“°‘«“ahisclibnt 

«“<'»» a-amauhjfc 
ITWRCrAg. 

(81 ADMISSION BY pleader ON BEHALF 

OF CLIENT. 

-AttawiS: ‘Vi* '«•■■ 
pleader on beUalf of hi. ciienT^t^'Vir*^ bj a 

ntlon,.aoon.,l6,„o„ „„„J;,e'"“ 

.*“7 r '• ••“b. «-i. or£T ; 

party. Comabutter v Pareshnauth Panday. i 

10 W R 135. I 

(») «Mrss,OHOFra*„s, 8EC0BMD 

m JUDGMENT. 

me^tt;f“f““ °^Pf««<’^rrePoredin judg. '' 

■beratPly reoordLt ^’"'^Sment deli- „ 

/ admission of a nlpadAr 

y » rn '• «“ 


I Adinission-a<?w/dr. 

(2) Admissioii by or agaiiist, third 
persons— 

rill (10) ADMISSION BY OWNER AFTER SALE 
OP PROPERTY. 

ey _ A owner after sale of proberty 

33 subsequently made by a drttol 

gainst Ahe purchaser of the property 

de (11) ADM'lSSION BY JUDGMENT -DEBTOR. 
O' - 

^ ^ necree agfainst such person. 

It Monce Debia y, Raj coomar Bebee, 

6 WR 19?! 

Sinit'’^* P^^-had 

e 18WH200. 

j Notes:- Dist.- 16 W R 237. E3: 10 C L J 150. 

(12) ADMISSION BY MORTGAGOR. 

- Admission by mortgagor-Snit by pur- 

chaser for cancellation of mokurari lease.— 

Suit by a purchaser from a mortgagee against 

a durmokuraridar for the cancellation of his 

mokurari lease granted without authority by the 
r moft^gor. In a former suit brought by the 
mortgagee fdr possession the mortgagor admitted 
the mortgage, ileid, that although that admission 
; was conclusive as between the mortgagor and the 
, mortgagee, the colluding parties, yet that in the 
present case, brought to avoid the defendant’s 
title on the strength of an all.ged collusive mort- 
gage, it was quite competent to him to contest' 
its Jmwyfde nature. Dontiftjoy Dey V. 

Dw&ylcanafli Smgb. 5 R 28d’ 

(13) ADMISSION BY LDMBERDAR. 

58— Admission' by lumberdar— Signature in 
patwarfs diary at lumberdar.— 

md, that the plaintiff, being an immediate 
reversionet/ m'ight miSiniain his shit, and that his 
contributing his share of profit and putting his 
signature in the patwari’s diary as lumberdar 
werenptan admission of defendant’s title as 
f pnfehaserp Nund" Kishore v. Nulhoo Ram, 

lAgrs9'2'3: 
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Admission-Ctfn^«?. 

(21 Admission by op against, third 

persons— Contd. 

(14) ADMISSION BY HEIRS. 

58J. — Admission by heirs — Admission as to 
relinquishment of title. — 

In a suit by the grandchildren of the deceased 
daughter of a member of a Joint Hindu family, 
who, though not entitled to his property as his 
heirs, had been long in possession, the surviving 
daughter, in whom, according to Hindu law, her 
father’s interest would now be legally vested, ad- 
mitted by a petition filed in the suit that by her 
gift or relinquishment plaintiffs had a title to her 
father’s share. The admission was he’d to be 
evidence that such title existed anterior to the 
commencement of the suit. Goup Lall Singh 
V. Mohesh Naratn Ghose, 14 W R 484. 

(15) admission by zamindar of 

MOKURARI RIGHT. 

59 — Admission by zamindar of mokurari 
right.— 

Where tenants sued for a declaration that 
their holding was mokurari at a given rent, and 
the surburakar of their zamindar admitted their 
right on behalf of the zamindar, who himself fil- 
ed a petition corroboiatmg his surburakar’s state- 
ment, it was held that these admissions would 

hind any buhsequent zamindar not being an auc- I 

tion-purchaser at a sale for arrears of Govern- 
ment revenue. Watson & Co. v. Nobin 

Mohun Babu, 10 W R 72 

(16) ADMISSION BY AUCTION- 

PURCHASER. 

GO— Admission by auction-purchaser — Ad- 
mission of.title indirectly.— 

Wnere an auction-purchaser in a proceeding 
before the Collectnrfor the purpose of charging an 
estate withstands a claim to a mokurari tenure 
advanced by a tenant, but does not otherwise sub- 
sequently legally question the tenant’s title, the 

presumption arises that that title has been allow- 
ed by the auction-purchaser. Choonee Mali- 
toon V. Chatoo Mahtoon, 25 W R 231. 

(17) ADMISSION OF LESSOR. 

61— Admission of lessor— Lessor and lessee, - 

The admission of a lessor does not bind a 
lessee in certain cases in which a bam fde act 
might have bound, Sntpoogbun Dntt v, 

# ^ If w 1^. 

..... 


Adniission-C^^>^^^- 

f2) Admission by op agaii’st, thiM 
per son s— Contd, 

tlS) ADMISSION OF TENANCY. 

62— Admission of tenancy — Evidence of 

tenancy.— , . « i • 

A mere admission by the defendant of plain- 
tiff having purchased a jote is insufficient to prove 
that he ever was defendant’s tenant. Bakul? All 
Chowdhry v. Ashkur Ali, 5 W R 156. 

(19) ADMISSION BY BAIYAT. 

63— Admission hy raiyat— Evidence of rate 
of rent— Similar tenures.— 

An admission by one raiyat as to the rate of 
rent>ti which he holds is not evidence ^tol^ prove 
the rate at which another bolds. 

Nuppohuppy Mobato v. Napainec Dossce, 
lind Jup,0S,9-WRFB23. 

64— Admissions of a respondent are not evi- 
dence against the co-respondent in a suit under 

theiindian Divorce Act.— Gordon v. GoPdop, 

P R 58 of 1870. 

(20) ADMISSION OF RATE OF RENT, 

65— Admission of rate of rent — 

In a suit for arrears of rent at enhanced rates, 
if pUmtiff asks for rates admitted by defendant, 
he must abiae by those intended to be admitte^^,^ 
and if he desire to take advantage of the^;Ming 
ot the Lower Couit, he must submiMo the whole 
finding taken altogethei. Soopendponath Roy 
V. Bhypub Mundiii, 14 W R 462. 

(21) RETURN OF AMOUNT OF RENT 

MADE TO COLLECTOR. 

66— Return of amount of lent made to Col- 
lector-Rate of rent, Evidence of.— 

A return made to a Collector by an occupant 
of land statinsr the amount of the rent is an ad- 
mission as to the amount of rent binding upon 
the occupant and all who rlaim under him. 

Ajudh Bcharce Singh v. Ram Roy Tewari, . 

18 W R 105, 

(22) RATE OF RENT, EVIDENCE. 

67— 'Rate of rent, Evidence of— Presumption 
from conduct of defendant in not , raising objec- 
tion. — In a suit for a kabuliat at enhanced rates 
after notice under s. Id, Act X of 1859, where the 

1 defendants stood by and, though raising a good 
' many ob|ection3 on other points, raised no question 
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Adinission-<7on^(^. 

(2) Admission by op against, third 

f pemons— Co field. 

as to rates, their conduct and pleadings were held 
to afford a fair presumption of the admission of 
the plaintiff’s claim as to the rates sued for. 

Thakoop Dutt Singh v. Gopal Singh, 
* 14WR4. 

I (23) CONSIDERATION FOR SALE. 

6S— Consideration for sale— Suit for presum- 
ption.— -The mere admission of the vendor that 
an old debt of Rs 50 mentioned in the sale deed 
formed part of the consideration is not conclu- 
sive evidence of the allegation as against parties 
claiming a right of presumption. 

Peera v. Shimbhti, 2 Agra 348. 

69 Statement in sale certificate pre- 
pared from the information of the party himself 
— Admissibility against a strar ger, 

A statement in a sale certificate as to the 
amount of rent payable in respect of the holding 
in dispute at a sale in execution of a decree ob- 
tained by the plaintiff against a former tenant, 
piepared on information furuisbed by the party 
himself can be used on his behalf and against a 
I stranger only if it :^alls under one of the excep- 

! tions to S. 2 1 of the Evidence Act. 

^ Ramani Pershad Naraiti Singh v. Mahanth 

Adaiya Gossain, 31 Cal 380. 

70— -Admissions by pleader— h arty, how far 
bound. — 

A party is not bound, generally speaking, by a 
pleader’s admission in argument on what is a 
pure question of law amounting to no more than 
his view that, the question is unarguable. 

Napayan v. Venkatachapya. 6 Bom L R 434 

= 28 Bom 408. 

Notes:— Ref: 17 M L J 283. 

(3) MISCELLANEOUS CASES. 

(1) VcPbal admissions as to sum due 
by defendant. 

71-Verbal admissions as to sum due by defend- 
ant. — It is a very dangerous thing for a Court to 
decree in favour of a plaintiff merely upon al- 
leged verbal admissions by the defendant of a 
; sum due without the most clear and cogent proof 

of such admissions, especially when the plaintiff 
s, brinks from bringing hi^ accounts into Court. 

I Lalla Sheopdpshad v. duggernath, 

1 LR10IA74, 


Admission-UtnW, 

3 Miscellaneous CB.ses—Contd. 

(2) ADMISSION OF RECEIPT OF 
PURCHASE-MONEY. 

72 — Admission of receipt of purchase-money 
— Registration Act, 1866, S. 66, cl. 3.— 

An admission before a Registrar of the receipt 
of purchase-money attested by his endorsement, 
as required by cl. 3, s. 66, Act XX of 1866, 
though evidence of the strongest and most re- 
liable description, ought not to be treated as 
conclusive. In the face of such admission, how- 
ever, the party seeking to get out of its effects 
must make out his case by very clear evidence. 
Mahomed Haneef Meajee v. Mozhup AU, 
15 W R 280. 

(3) ADMISSION m A MORTGAGE AS 
TO AMOUNT OF LAND EXCEPTED 
FROM ITS OPERATION. 

73— Mortgage — Admission of land excepted 
from its operation. — 

Rebutter land within the limits of a revenue- 
paying mouzah, had been mortgaged by the de- 
fendants to a predecessor in title of the plaintiff. 
It was exempted from the mortgage. The deed 
specified the number of bighas making the area 
of the debutter. Against a plaintiff, who made 
title to the mortgaged mouzah and claimed pos- 
session of all of it that had passed by the mort- 
gage, the mortgagors set up that there was more 
debutter in the mouzah than the deed had speci- 
fied, the intention of the p^irties having been to 
exempt whatever debutter there actually was:— 
Held^ that the statement in the deed as to the 
quantity of the debutter was a deliberate admis- 
sion, imposing upon the mortgagors who had 
made it the burden of proving that it was not 
true, or that they were not bound by it; also that 
the judge’s finding that the defendants had not 
given proof sufficient to discharge themselves of 

this, was correct. Jarao Kumari v. Lalon- 
moai, 18 Calc 224=17 1 A 145. 

Notes:-Dist;18 0 \VN71;7C W N 612; 

7 C W N 819. 

(4) FALSE STATEMENT AS TO SHARE 
BEING SEPARATE. 

74— False statement as to share being separate 
—Joint family— Misrepresentation.— 

In a suit by a member of a joint family to 
recover possession of certain property alleged to 
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Admi^ion-CoB^rf. 

3 Miscellaneous Cases— 

belong to the joint estate, but which bad been 
purchased by the defendant at a sale in execution 
of a decree passed against the estat** of H, ope of 
the members of the family, for his separate 4<^bt, 
the defendant alleged, as shoj^ing the property 
was the separate property of E, that, on one 
occasion, when R B, the kurta, and a third mem- 
ber of the family, entered into a security bond 
with the Collector, whereby R pledged the pro- 
perty in suit, and the two others pledged other 
properties, each of them described the property 
pledged by him as beins: in his poasession “ with- 
out the right of any co-sharers”. Held^ that the 
misrepresentation as to his separate ownership 
made by R in the security bond given to the Col- 
lector could not be regarded in the present suit 
as more than an admission inconsistent with the 
title now asserted by the plaintiff, the defendant, 
not having purchased on the faith of such mis- 
representation. Boodh Singh Moodona V. 
Otinesh Chunder Sen, 12 B L R, P C, 317= 

19WR356. 

(5) FALSE STATEMENT BY BEFENBANT. 

75*-— False statement by defendant.—^ 

A plaintiff cannot take advantage of a state- 
ment made by a defendant which at most amounts 
to a piece of evidence, and not to an admission, 
but which is found to be untrue, unless it be 
shown that the status of the plaintiff had been 
affected, or that he bad been misled by such state- 
ment. Gnish Chunder Ghose v. Issar 

Chunder Mookenjce, 3 B L R A C 337= 

12WR226. 

(6) MITIGATION OF EFFECT OF 
ABMISSION. 

76-«-Mitigation of effect of admission— Show- 
ing nature of transaction when made.— 

Where a defendant seeks to make use of state^ 
ments which have been put in evidence and to 
treat them as admissions by the plaintiff who 
put them in, it is competent for the plaintiff to 
show the real nature of the transaction to which 
tbay relate and to get rid of the effect of the 
apparent admissions. Luteefoonissa v. Goor 
S\irun B%ap. PhQol BiPce y. Qcior Surun 
: 18,WR435. 

Notes:-Fol;20.WBn5;9gL B .61 Ref. 

23 460; 27 Cal 23.1 ; 23 Bom 406; 39 


Admission Oovitd. 

3 Miscellaneous C&Bes-Contd. 

Cal 740; S7 Bom 463; 33 Cal 967 = 10 C 
W ISl 660=4 C L J 22. 

77— Showing real nature of transaction.-- 

A party claiming nn4or an other who has made 
admissions as to a transaction to which that 
other was a party, is at liberty to allege and prove 
that the admissions were made with a fraudulent 
purnose and were not true, and.toshow the real 
nature of the. transaction. Sreenath Roy . V. 

Bindoo Bashiaee Bebia, 20 W R 112* 

I(ptes:-Fol:9 C LR 64 Ref: 23 Cal 460; 
27 Cal 231; 33 Gal 967 -10 C W N 660 
=;4CL J22. 

(7; EFFECT OF ABMISSIONB NOT AGTEB 
ON. 

78— Effect of admissions not acted on— Ad- 
missions by person who afterwards adopts an- 
other. — A party is not concluded by bis own re- 
presentations unless they have been acted upon 
by the opposite party. If treated merely as ad- 
missions not acted upon, it may be shown by the 
party who made them that they were not true. 
gui^re*^hat is the effect of admissions made 

by a person who subsequently adopts another in 

binding the person adopted ? Brojend^o 

Coomar Roy Chowdhry v. Ghairmani^of 
the Dacca Municipality, 20 W R S23. 

(8) ABMISSION NOT ACTEB ON, 

79.— Admission not acted on— Decision op- 
posed to admission mere admission is not 
conclusive. 

It is so only in certain cases,- 0. y., where it 
has been acted upon by the party to whom 
it was made. Thus a statement made in a for- 
mer suit, in which the Court, so far from acting 
upon it, passed a decree opposed to it, cannot 
be treated as conclusive. An admission made by 
defendants’ ancestor may be evidence of ^me 
weight that may be used against them;, but it is 
only evidence upon which the Court which is 
, trying the suit may actor not according as, it 
considers, it ought, to have effect given to it. 

Jatian Chowdhry v. Boolar Chowdhry, 
^ . I ; ^18,'-W-R'447. 

Ncifta:— I>i3t: 6 Cal 269. 
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d misceUatieotis Cases-^Ccndd. 

the document as contaiDing an important 
admission of plaintiffs^ title in the property. Held 
—That the High Court was right in so using the 
document. That in order to displace this apparent 
title, in the plaintiffs and to establish a beneficial 
title in himself, it was incumbent upon the defe- 
ndant to show by satisfactory evidence that the 
funds out of which the garden was purchased and 

developed were his own funds. Puliyampatti 
JNafanici* V Kuppiei? 9 C WH 89 P C 


There is 


no custom in the District of Nellore 
that, when two families ’lire togethor and there 
are inter-marriages amongst the memhers thare- 
of, the two families have equal rights In the pro- 
perties which they hold and enjoy. 

Such a custom may be legal, if it originated 
m an arrangement of the parties concerned or is 
pth^rwise dependent on family arrangements. 

A custom, to be effective, must be a territorial 

custom, and isolated cases are of little value 

unless it be proved that the two families living 

together have been united together on equal 


suic wueu he was a minor of 
its sale to the defendant by an unregistered docu- 
ment which requires registration does not come 
within the meaning of S- 65 (b) of the Evidence 
Act; it can only begot in under S.31 of the Evide- 
nce Act when not claiming through his mother 
similar admissions made by here in such suit are npt 
in any event admissible against him. A’s admiss- 
ion as to the effect of the document made in the 
possessory suit before the Mamlatdar is not -suffi. 
cient to dispose with proof of t^e contents of the 
document under s. M of the Evidence Act, 

Balaji Vasudev Habbu r Rudpana 


^aci no legal claims. Allafeddi Subbamma v 
Adi Lakshmamma 11 M L T 124 ^=( 1912 ) 

IMWhf 178 

80— Transaction— Apparent title in . ope 
person— Beneficial title in another, how proved— 
Burden of proof— Acquisition out of funds suppli- 
ed by alleged beneficiary, necessity to prove— 

Possession, presumption of title from-Kvidence 
Act, Ss 21, 110 — Admission. 

Plaintiffs brought this suit to recover a cer- 
tain coffee garden from their paternal uncle, the 
defendant. Plaintiffs’ father and the defendant 
had, separated and partitioned their ancestral 
property in 1870 but after their father’s death in 
1886, the plaintiffs who were young, had lived in 
the defendant’s protection. The plaintiff ’s case was 
that the disputed garden had belonged to their 
father. Previous to the suit, one of the plaintiffs 
^Jone,^ bat -describing himself as the guardian of 
his minor brother, had executed a sale deed in 
favour of the defendant, in which the disputed 
PlfOP^rty was degpribedas having bi^n eryoypd 
by plaintiffs’ father and: is belonging to the 
plaintiffs after his death. It was nobody’s case 


-Withdrawal of— A gratuitous admission 
may be withdrawn unless there is some okigation 
mot to Withdraw it. Jangi Nath v Jankil^ath 

2 A L J 225. 
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8 Miscellaneous Cases 


85 — Admission m the judgment, when a party 
can question. 

It 18 not open to the party to challenge the 
accuracy of his admission contained in the judg- 
ment, in the court of appeal, if the admission was 
not as a matter of fact made, or if it was sobst- 
antially different from that it was taken by the 
Court to be, the proper coiu-^e for the party is t*» 
apply for a review ot jndgmen*. 

Mirza Shamshen v Kunj Bcliari Lalt 
7 C L J 414f= 12C WN 273. 


Admission by husband. 

See Admission by op against third pep- 


Admission by Lumberdar. 

See Admission by op against third per- 


Admission by mortgagor. 

See Admission by op against third per- 


86 — Pleader— Conduct of ‘suit— Ghent. 

When a pleader in the conduct of a suit makes 
admissions on behalf of a client is bound by such 
admissions. Berkeley v Musammat Chittur 
Kooer N W P 2. 


Admission by not traversing alleg- 
ations. 


See Admission statement and pleading. 


19) PERSONS WITHOUT TITLE, 


Admission by one defendant rela- 
vent against other defendants. 


87 88 — Persons without title Suit for redemp- 
tion In a suit for redemption the admission of a 
person having no title to the estate in question 
in the suit is not admissible against the mort- 
gagor. Muthra Bass v Magh Singh 

2 N W 207. 


See Admission. 


Admissions by or against third pe- 


rsons. 


Admission by agent. 


See (1) Admissions. 


See Admission by or agiinst third per- 


Admission by pleader on behalf of 
client. 


Admission by a party. 


See Admission by or against third per- 


See Admission. 


Admission by auction purchaser. 

See Admission by or against third per- 


Admission by raiyat. 

See Admission by or against third per- 


Admission by co-defendant. 


Admisson by several joint tenants 


Sec Admission statement and pleading 


Admission by defendant. 

Sec Admission 


Sec Admission statements in pleading. 


Admission by executors. 


Admission by zamindar of moku- 
rari right. 

See Admission by or against third per- 


See Admission by or against third per- 


Admission by heirs. 

A<3tmiision by or against third per- 


Admission, effect of against person 
not parly to kuil 


See Admissioh by or against third per- 
sons^ 


r ( t 
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Admission in a mortgage as to 
amount of land excepted from its 
operation. 

See Admission. 

Admission in pleading. 

See Admission statements and pleading 

Admission in former suit. 

See Admission statement pleading. 

Admissions in statements and ple- 
ading. 

See Admission. 

Admission in verified petition. 

See Admission statement and pleading. 

Admission in written statement 
of defendant. 

See Admission statememt and pleading. 

Admission made arguando. 

See Admission. 

Admission made by one co-sharer 

Sec Admission statements and pleadings 

Admission made in former arbi- 
tration proceeding. 

See Admission statements in pleading. 

Admission not acted on. 

See Admission. 

Admission not amounting to est- 
oppel. 

Sec Admission estoppel 

Admission of appeal after lime. 

Sec Limitation Act, 

Admission of document in eviden- 
ce; subsequent rejection too late. 

Sec Evidence— Civil cases— Miscellane- 
QU^ dQCUnjcij^tft. 


Admission of Jenmi’s title. 

See Admission. 

Admission of lessor. 

See Admission by op against third per- 
sons. 

Admission of liability contained in 
a memorandum of appeal in a di- 
fferent suit. 

See Admission. 

Admission of part of claim. 

See Variance between pleading and 
proof. 

Admission of plaint. 

See Plaint. 

Admission of pleader recorded in 
judgment. 

Sec Admission by or against third per- 
sona. 

Admission of rate of rent. 

See Admission by or against third per. 
sons. 

Admission of receipt of purchase- 
money. 

Sec Admission. 

Admission of tenancy. 

See Admission by or against third per- 
sons. 

Admission of tenancy, effect of. 

See (1) Landlord & tenant. 

(2) Admission. 

Admission of title in pleading. 

See Admission sstatement and pleading. 

Admission of unstamped in evide- 
nce on payment of stamp duty & 
penalty. 

See (1) Stamp Act. 

(2) Evidence -Civil cases-Sccondapy 
evidence Unstamped or ■unr^’gi* 
stercd documents. 
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Admission of vakil. 

See Admission by or against tlii#d per- 
sons 

Admission on appeal of evidence 
rejected by lower court. 

Sec Appellate Court Rejection or admi- 
ssion of cvidcnee admitted or rejec- 
ted by court below 

Admission of point of law. 

See (1) Estoppel. 

(2) Admission 

(S) Pleader— Authority of, to bind 
client 

Admission or rejection of evidence 

See Special and second appeal 

Admission or summary rejection 
of appeal. 

Slab Speeial second appeal. 

l-Paojab Tenanrv Aft XKYlll of 18t>8, S 5- 
AdmisstOtt by occupancy tenant’s ancestor prior 
to Act — Fffecfc of admission ajafaingt successor — 
In a suit brought by the plaintiff to establish his 
right of occupancy under s 5 of the Punjab 
Tenancy Act (XXV HI of 1869) it was found that 
Ws ancestor had made an admission (which was 
recordM at a settlement prior to the passing of 
Tenancy Act) tn the effect that he was a tenant at 
will, Ilnld that th^s admission was not necessan 
ly a bar to his suit Nihalu v Mehtab Khan, 

2 P R 1879 

Notes -Dist 21 P R 1888 

AdmiasiOfi— GeniF^ral — made unaware of the 
circumsfcanf es — Not binding— See Bon Act Vitl 
011896, 88. 163, I8fiA, 9 Ind Css 806 


Admission-GeneraI-f7(jwy, 

Admission—General—of mortgage debt by 
minor aft^^r becoming major — Ratification— Whe- 
ther decree can be based on— G-uardian-Duties 
And Powers Of Guardian, 

Admission— General— Admission by one 
defendant how far binding other defendants— 
Conduct, admission not amounting to*Lcgitimacy, 

IOC Sup 49. 

Admission Genefal— Mortgage 

18 Cal 224=17 I A 145 P C. 

Admission— General— by m6rtgag6e cannot 
operate tomahe mortgage redeemable which by law 
was irre deemable at the time when the admission 
wab made— Mortgage-Redemption HOC 285^ 

Admission-General— of and decree against, 
father binding on son Pre-emption 

157 P W R 1909 

Admission— General— Effect of admission of 
defendant in suit based on unregistered document 
inadmissible in evidence— See Registration Act 
1908 S. 17. 

Admission— General— Sale of immoveable 
property by registered deed — Prior sale of same 
property by unregisterM deed- Suit for possession by 
purchaser under regist^ted deed- Admissibility of- 
Before registration officer to prove piior sale — See 
Registration Act, 15)08, s 49 

Admission General-Statement m pdainfcundia- 
Henged and made by putnidar after transfer of 
interest not binding upomtransferee— Ben. Reg 4 
Vlllof 1819, ss 18,14, cl. 4, 

Admission— General-of transaction effected 
regibtrabie but unregistered instrument, effect of 
—Admission on point of law— Estoppel— Sale 

3 N L R 72. 

Admission— General— When not binding — 
Statement made by several persons represemting 
all the proprietors— Effect— See Shamilat 

Adna & Ala Malik, 

See Ala and Adna Malihs 

Adna Malik. 



Adhiission Gcnetal — TheexprOss^nf ipar^v 
to fi 8u|t-*Right of party to show that those 
dlwWons were mistaken or not true -See 
Burden of Proof— Possession And Proof Of Titlr 

4ALJiDiPC«ltCWNB2t«5 C L H 

»9 Bom L 
4U* 


See custom — Punjab Inheritance- 

Adopted son’s right to impeach 
alienation unnecessarily maM^by 
his adoptive mother before hfe 
adoption. 

Setfliiido Uw— iiliei|stion&i<io|itlon. 
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Adoption. 

See (1) Burmese law 

(2) Hindu law (Adoption ) 

(3) Limitation Act Alts 91 120,141,118,119 

(4) Custom (Punjab) Adoption 

(5) Declaratory Decreeb, suit for- Adoption 

(0) Valuation of suits 

(7) Evidence Onus of proof 

(S) Hindu Law-Custom -Adoption 

(9) Hindu Law- Will Consti action 

(10) Malbar Law- Adoption 

(11) Malbar Law Custom 

(12) Succession Certidcate Act Ss (■> 7 

and 9 

(13) Vested and contingent Interests. 

(14) Wajib ul-aiz 

1 — Adoption, suit setting up — Non produc- 
tion of account books connected with the cere- 
mony — Burden of proof 

In the suit the allegation of the ] espondent 
that he was adopted 20 years before the trial was 
in issue The parties were all Bohra Brahmins, 
who followed the business of money lending 
No effort wae si own to have been made by ei- 
ther side to produce the account-books no search 
for them, or loss of them was prO'ved no expla- 
nation given why they were not forth coming 

JSeld, that having regard to the well known 
and often pi oved habits of the Indian people 
with regal d to the keeping of accounts recording 
their most minute tranbactions, the non produc- 
tion of any book m which anything c nnected 
with the ceremony of adoption was entered, 
covered the respondent b case with suspicion 

Held, also, that the burden of proving the 
alleged adoption rested upon the respondent and 
that (on the evidence) he had failed to discharge 

it. Musammat Lai Ktrnvar v Chiranji Lai 
U C L J 172=7 M L T 57 

2, — Widow — Adoption — Alienation by the 
widow before adoption — Kigbt of the adopted 
son to dispute the alienation 

Where a Hindu wudow who has inherited 
her husband’s property, adopts a son, the adop- 
tion }ias the effect of divesting her of the property 
and putting an end to hei estate as heir of her 
hushand The adoption has the same effect as 
her death, with the difference, that, after the 
adoption, she has a light of maintenance agamst 
the adepts son dunng the rest of )ier life, wher©- 

C. C. 54 


Adoption-Con^^f. 

as such right ceases on her death But the right 
of the maintenance, so long as it is not a charge 
on the estate or any portion of it dies not con- 
fei on her any light to the estate or entitle her 
to transfer it by way ot sale or mortgage 

If the widow, before the adoption, severs a 
portion of the inheritance thei efrom and transfer 
it to a stranger, without any proper or neces- 
saiy purpose binding the estate absolutely ac- 
cording to Hindu Law, the transfer, logically 
speaking mubt cease to have any effect after the 
adoption, since it could only operate during the 
time that the estate was lespresented by her as 
heir, and the result of the idoption is to termi- 
nate that estate (1 1 Bom 909 19 Bom 809 Fol 
26 Mad 1 IS not fol 

Ramakrishna Kuppusawmi y Tripurabai 
Kuppusawmi 10 Bom L R 1029 = 

33 Bom 88 

3— Remarried mothei — Power to gue m 
adoption son by first husband— Hindu Widows 
Re mariiage Act (XV of I85b) — b had a daughter 
B, who with her husband A and son M plaintiff 
live I with him 

S had a wife P, the step mother of B S in- 
tended from the first to alopt tht plaintiff, and 
for three years after his death, B P and A used 
to live in the family house as befoie, and P con- 
tinued to treat the plaintiff as before as the son 
ffb. P then w ent through a formal adoption 
ceremony in which pi iin tiff was given by his 
mothpr B who had at this date centracted a re- 
marriage, A having died some years back The 
adoption was challenged on the ground that B, 
owing to her re-marnage had lost the right of 
giving her son (plaintiff) in adc ption, 

ffp/d, that the adoption was good, as there was 
evidence of an express aiithont-v trom A to B to 
give the plaintiff in adoption to b 

Aocordiug to Hindu Law, a mother who has 
contracted a re marriage does not forfeit her 
right to give m adoption her son by her first hus- 
bmd And the Hindu Widows Re marnage Act, 
186(), dots not afford any indication that the Le- 
gislature intended to deprive her of thf right 
24 Bom 89 = 1 Bom L R 54^ cons. Ptltlabai 
Sadashiv v Mahadu Sadashiv. 

to Bom L B 11 34= 33 Boft 107= 
1 1 Ind Ca« 659» 
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Adoption 

4 — Hindu Law —Adoption— Presuno ption— 
Gondui't of parties. 

When a question raised as to whether an 
adoption was ever made, and if made whether 
made under necessaiy authority and with the 
usual formalities, a piesumption will he made m 
favour of the adoption only if it is established 
that th«=‘re was an initial probability m favoi 
of a valid adoption, and if the conduct of the 
parties cognisant of the fact has been at least 
consistent with such practice HarSankar 
Partab Singb t Lai Raghuraj Singh, 

6 C LJ13=4ALJ497=:11CWN 841 = 
9 Bom L R 757= 17 M L J 354-99 All 519 
311 A 125 (P C,) 

5, — Ad< >pted Son ha\ mg a son — The son re- 
mains in the family of his birth 

When a m{i,rne<l Hindu having a son is 
giveU In adoption by his natural father he alone 
passes into the family of his adoptive father 
His son does not pass and lose his tfotta and 
rights of inheritance in the family of his birth 
Kalgatida Tavanappa Patil v Somappa Tam- 
itiangauda Patil. 11 Bom L R 797- 

83 Bom 669. 

a -Authority— Registration Act S 17 and 
0» il Hvidence.— An authonty to adopt which is 
in writing and not contained in a viill must be 
e ip iilv registered under 8s 17 and 4^ of 
tt tratioii Act, i^uaie — Whethei onl 

ev.dtUi u IS admissible where an authority to 
adopt compulsorily registrable is not registered 
Somasundara Mudali v Duraisami Mtidaliar 
13 M L J 283 = 27 Mad 30. 

See also Cases under — Registiation act s 1 7 
Adoption-Suit for declaration that adoption is 
iiiiaiul— Property affected more than 5,UU0 Ks, — 
Jurisdiction — Conversion from Hindu Law to 
Mabomcdanism — Presumption as to custom of, m 
M ihomedan J-aw 18 Bom L R 251 


Adoption imalid- 
not alLredhy. 


-Possession under— Status 

21 M L J 500 


Adoption— Suit lor declaration that adoption 
was invalid disnu^^ed as time-barred-'-Whethcr 
plaintiff can get a decree for possession 

8 AL JllOl 

Adoption— bint to set aside will reciting 
adoptlOn-^Wfli invoked— Suit si ill m^^intainable 

nmf |,itl909f8lFWRlo09=== 

I f 4 4§2. 


Adoption a Condition precedent to 
the boy taking under the will. 

See (1) Hindu law -will. 

(2) Inheritance. 

Adoption among Brahmans. 

See (1) Hindu Law adoption 
(2) Requisites for adoption. 

Adoption by Daughter-in-laW 

See Hindu Law- Adoption- Who may or 
may not adopt 

Adoption by Deceased’s widow. 

See Hindu law-Adoption-Who may or 
may not adopt 

Adoption by elder brother’s widow 
after younger bi other’s deaih. 

See Hindu law Adoption-Who may Or 
may not adopt. 

Adoption by grand-mother with- 
out the Lonseni of her daughiei-in 
law. 

See (1) Hindu law-Adoption-Who may 
or may not adopt 

(2) Hindu law— Adoption Second, 
simultaneous or conditional 
adoption 

Adoption by karnavan for a Maru- 
makk alayam larwad. 

See Malabar law adoption 

Adoption by last member of a 
Nambudri iltoni. 

See Malabar Law— Adoption 

Adoption by mother atter the death 
of her son, who has left neither 
child nor widow 

See (1) Hindu Law— Adoption Who may 
or who may not adopt. 

( 2 ) Hindu Law— Adoption second, 
simultaneous (conditional adoption) 

Adoption by mother who has suc- 
ceeded as heir to her son after the 
death of his widow. 

See Hindu X aw— Adoption — Who may or 
ma^not ado^it, 
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Adoption by Naikinor dancing girl 

See Hindu Law— Adoption — Who may on 
who not ad^'pt. 

Adoption by son’s senior widow 
without consent ofjunior widow. 

See Hindu Liw— Adoption — Who may on 
may not adopt. 

Adoption by temple dancing wo- 
man. 

See (1) Hindu Law Adoption-Who may 
OP may not adopt. 

(2) Hindu Law Custom adoption. 

Adoption by unmarried man. 

See Hindu Law— Adoption-Who may op 
may not adopt. 

Adoption b;y Uistonsured widow. 

See (1) Hindu Law-Adoption-Who may 
OP may not adopt. 

(2) Hindu Law— Adoption-Re<iuisites 
fop adoption 

(B) Hindu Law-Custom-adoption. 

Adoption by widow. 

See Hindu Law— Adoption -Wtio may op 
may not adopt. 

Adoption by widow whose hus- 
band died while a minor. 

See Hindu Law -Adoption Who may op 
may not adopt. 

Adoption by widow relating back 
to her husband’s death. 

See Hindu Law -Adoption- Who may op 
may not adopt. 

Adoption by widow with express 
authority from her husband to ad- 
opt. 

See (1) Hindu Law-Adoption-Who may 
OP may not adopt, 

(2) Hindu Law Adoption-Requisites 
fop adoption. 


Adoption by younger widow with- 
out consent of elder widow inva- 
lid although child selected by 
both widows. 

See (l)Hindu Law-Adoption-Who may 
OP may not adopt. 

(2) Hindu Law Adoption— Requisites 
fop adoption. 

Adoption by zamindar in conjunc- 
tion with one of his two wives. 

See Hindu Law-Adoption— Who may op 
may not adopt. 

Adoption, caste custom prohibit- 
ing. 

See Hindu Law-Custom- Adoption, 

Adoption direcied by will . 

Sec Hindu Law. Will-Constpuction of 
wills -Adoption. 

Adoption directed to be made not 
by the testator’s widow but by 
son’s widow. 

See Hindu law -Will -constPiiction of wills 
Adoption. 

Adoption divesting an estate 
which had already vested in an- 
other persen. 

See Hindu Law-Adoption.Effect of adop- 
tion. 

Adoption during pollution of adop- 
tive purent. 

Sec Hindu law-Adoption-Requisites fop 
adoption. 

Adoption during pregnancy of 
wife. 

See Hindu Law -Adoption, 

Adoption from corrupt and impro- 
per motives. 

Sec Hindu Law-Adoption-Who may op 
may not adopt. 

Adoption in a united family. 

Sec Hindu La w^ Adoption • 
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Adoption in dwya mushyayana 
form. 

See Hindti law-Adoption. 

Adoption in Gujrat. 

See Hindu Law. Adoption. 

Adoption, injunction to restrain. 

See (1) Hindu Law -Adoption. -Who may 
or may not adopt. 

f2) Injunction-Special cases. 

Adoption made by a widow to 
defeat the claim of her co-widow 
to a share in her husband’s estate. 


See Hindu Law -Adoption- 
may not adopt. 


-Who may or 


Adoption made the day after the 
adoptive father made his will. 

See (1) Hindu Law- Adoption — who may 
or may not adopt. 

(2) Hindu Law- Ad Option-Requisites 
for Adoption. 

Adoption made on under-standing 
that the Dis-positions of the will be 
observed 

Sec (1) Hindu Law- Will-Construction of 
wills -Adoption. 

(2) Hindu Law-Adoption-Second 
simultaneous or conditional 
adoptions. 

Adoption, necessity of, there being 
gift and acceptance of the adopted 
child. 

See Hindu Law -Adoption-Requisites for 
adoption. 

Adoption of a girl by temple dan- 
cing woman. 

See Hindu Law-Adoption— Who may or 
may not he adopted. 

Adoption of an adault. 

Hiadu Law-iSdoption-Who may 
1 b# adopted. 

fi * ■ I- 


Adoption of an only son. 

See Hindu Law -Adoption- Who may or 
may not he adopted. 

Adoption of daughter. 

See Hindu Law -Adoption-Who may or 
may not he adopted. 

Adoption of Devadasi for Illegal 
purpose. 

Sec Hindu Law-Adoption -Who may or 
may not he adopted. 

Adoption of more than one daugh- 
ter at a time. 

See Hindn Law — Adoption-Who may or 
may not he adopted. 

Adoption of sister’s son. 

See Hindu Law-Adoption-Who may or 
may not he adopted. 

Adoptions. 

See Declaratory Decree. 

Adoptive mother under pollution. 

See(l)Hindu Law -Who may or may 
not adopt. 

(2) Hindu Law-Adoption-Requisites for 
adoption. 

Adoptive Parents. 

See Hindu Law— Guardian— Right of Guar- 
dianship. 

Adoptive son bound by the will 
of testator. 

See Hindu Law-Will— Construction of 
wills-adoption. 

Adultery. 

Sec 

(1) Divorcp Act 1869. 

(2) Muhammadan Law, Inheritance. 

(d) Marriage, 

(4) Restitution of conjugal rights. 

(5) Husband and Wife. 

(6) Hindu Law (Illegitimacy.) 

(7) Mahomedan Law (Illegitimacy). 

(8) Abt IV of 188i». 



537 


DBSAI’S OKNl'. CIVIL 0IGI5ST. 1811 - 1912 . 


538 


Adultery -Conoid. 

Adultery — of partner with wife of po-part- 
ner. 

See Paj?tnei?sHp. 

1 — Divorce — Adultery of petitioner — Divorce, 
refusal of. 

Adultery of petitioner is a legal ground on 
which the Court can refuse the petition for di- 
vorce. Rufas Y Rtifas. S Bom L R 690 
Mehertoal v Hoi*masji. 10 Bom JL R 1019 

2 — Divorce — J udicial separation — Condoning 
of adultery, effect of. 

The ordinary rule is that no relief should be 
granted to a party who has himself or herself 
committed adultery. The fact that the adultery 
was condoned by the wife is nor, of itself, suffi- 
cient ground for absolving the husband from the 
ordinary rule. The ordinary rule may be relaxed 
in favour of a wife who seeks a judicial separation, 
but no relief of any sort can be granted to a 
guilty wife except under very special circum- 
stances. Mrs A V Mr A, 8 Ind Cas 960. 

3 — Attempt to commit adultery — Actionable 
wrong. 

5 ! An attempt to commit adultery is not by it- 

I self an actionable wrong. Katiiappudayan v 

I Muthappudayan, 10 M L J 230. 

I 

Adultery — Application to cancel order for 
maintenance of wife — Evidence of adultery — 
Maintenance. AWN 1893, 56 

Adultery— Suit for dissolultion of marriage 
on the ground of wife’s adultery — Power to order 
^ discovery of documents in the possession of peti- 

V tioner— Civil Procedure Code. 

C. P. C. 1908 0 VII f 14 and 0 XI, rr 12,13, 

11 P R 1902, 

Adultery — Damages — House trespass with 
intent to commit adultery — Adultery not com- 
t mitted— Right to compensation for house-trespass 

—Damages — Measure And Assessment, 

10 M L J 230. 

Advalorem fee 

Sec (1) Stamp Act, 

(2) Court fees Act, 

Advancement. 

Sec (1) English Law. 

( 2 ) Parsis. 

1^ — Presumption of — Purchase in wife’s name 


Ad vancemen t-Ooncid. 

With husband’s money — Application of the doct- 
rine to Poitugnese m Bombay: 

The doctrino of presumption of advancement 
does not apply where the wife herself purchases 
with her husband’s money in her own name. It 
can apply only when the husband buys in his 
wife’s name. Qiucre -, — Whether the doctrine 
applies to the Portuguese in Bombay 
De Silva v DcSilva 4 Bom L R 849 = 
27 Bom 103'atll2 

2 — Purchase by husband in the name of wife 
— ^Preaumption of advancement or— Gift to wife. 

According to the law as prevailing in the 
Bombay Presidency, a purchase by a husband 
in the name of bis wife does not raise any pre- 
sumption of a gift to the wife or of an advance- 
ment for her benefit. Motivahu v Pux^shotum 
6 Bom L R 975 = 29 Bom 306. 

Advancement. — Property acquired by ances- 
tor in the name of his wife after waqf— Whether 
— Mahomedan Law— Waqf, 26 All 272. 

Advancement out of minor legatee’s 
share for his benefit. 

See Succession Act. 

AdvancBS by factor on consign- 
ment. 

See (1) Principal and agent* 

(2) Commission agents. 

Advances by mortgagees to origi- 
nal mortgagor on same security. 

See Mortgage-Tacking. 

Adverse possession. 

See (1) Onus of proof — Limitation and Ad- 
verse Possession, 

(2) Possession — Adverse Possession 
(3} Title — Title By Long Possession. 

Bhagdari and Narwadari Act ss. .- 1 , 5 
(5) Oo-<<harer, Possession By. 

(G) Landlord k Tenant. 

(7) Landlord k Tenant— Nature of ’re- 
nancy, 

(8) Limitation, Mortgage. 

(p) Limitation, question of limitation. 
(10) Limitation Act Ss. 4, 7 and Arts 134, 

139, 141, 144, *45, 147 & 148, 
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Adverse Possession-Oow«<i. i 

1— Mahomedaii Law Imamia school, childless 
widow right to succeed— Fossession m lieu of 
dower- Whether such right inheritable and trans- 
ferable. 

Transfer of Property Act (IV of 1882) section 
G, clause (d)-mortgagee m possession-change of 
nature of possession-appointment of guardian 
-inherent dowpts of Court. A childless 
widow of a doceased Shia Mahormpdan dopg not 
mherit the immoveable property left by her hus- 
band. The right of a Mahomedan widow in 
possession of the property in lieu of dower is a 
right which is assigned to her as a creditor to 
hold the property until her debt is satisfied, and 
the transfer 0^* such right is prohibited by sec- 
tion G, clause (d) of the Ttan^for of Property Act. 
Such a right is neither heritable nor tianafera- 
ble (H MIA B77;20 All 262 Ref). A mort- 
gagee cannot by an act of his, render his pos- 
session adverse to the mortgagor during the con- 
tinuance of the mortgagee. (32 Cal 312 Fol) 
In a suit brought against Shia Mahomedan in- 
fants , their mother who was a Shia was made a 
guardian adhtem. The property of the minors 
was sold and purchased by the decree-holder, Reid 
that it should be presumed that the mother w'as 
appointed guardian of her minor children by the 
Court which Ims an inherent power to appoint a 
guardian adhfem. The sale held in execution of 
the decree bim^h the minors. (14 MIA H77 ; 20 
All 262 Ref rt2 Cal 312 Kef. Muzaffat* AH 
Khan v Parbati 4* A L J 5211= 

(1906) AWN 221 = 29 All 640. 

Notes -Uef 2uAllb52. 

2— -Against mortgagor when adverse to mort- 
gage**. The possession of a person claiming to 
hold property adversely to the mortgagor does 
not become adverse to the mortgagee who has 
purchased the propeity at a sale in execution 
of a decree obtained on his mortgage until after 
the sale when the ownership in, and the bene- 
'u'ial title to, the land for the first time vests in 
him, 7 App Cas 235 (1882) relied on. 

Aimadap Mondul v. Makham Lai 
Day 10 C W N 904. 

S-'By raorfgagee— Redemption, equity of, 

A mortgagee ui possession pnrchase<l the mort- 
|i|# properties through benamidars at certain 
and resisted a suit for redemption 
* on the ground that sinm the date Of these sales 


Adverse Possession- 

no accounts had been demanded by or rendered 
to the mortgagor and that the mortgagee was in 
adverse possession of the equity of redemption. 
Held, overruling the plea, that as between mort- 
gagor and mortgagee neither exclusive posses- 
sion by the mortgagee for any length of 
time short of the statutory period of sixty years 
nor any acquiescen^'e by the mortgagor not 
amounting to a release of the equity ot redemp- 
tion would be a bar or defence to a suit for re- 
demption if the mortgagor be otherwise entitled 
to redeem. KMsrajmal v. Daim 

ICLJ 584=2 ALJ 71=9 OWN 201 
=7 Bom L R 1=32 Cal 296= 
32 I A 23; P C. 

Notcs:-Dist:9CWN 956 = 2 0 L J 384. 
Ref, 30 Mid -<,.3; 7 Bom L R 816; 2 
A L J356;27All5l7 = 2 AL J 210 = 
(1906; W N 80; 5 C L J 385; 696 F B 
.64 Hal 241,811 T B, ll C WN 756 F. 
B. 1011 FB,17MLJ179; 19 M L J 
671; 29 All 640; 35 Cal 61 F B, (1908) 
W N 1 7 C L J 251: 325 6 0 L J 320 
ifi’B; 30 i?nm 477 = 8 Bom L R 268. 
Fol. 28 All /37=C1905) W N 229 = 2 A 
LJ 615; 11 0 WN 1078;6CL J719. 

Adverse posees^sion.— Against mortgagor- 
Suit by mortgagee — Limitation. 

9 Ind Cas 990. 

4 — A(lver«?e possession — Mortgage by trespas- 
ser- Moitgagee in possession for over 12 years 
— Prescriptive title complete. 

A, a trespasser in respect of a certain fixed 
rate holding, mortgaged it to B in 1884. B re- 
mained in pos8f*ssion Of the property ever since. 

IleM^ that the possession of B was equiva- 
lent to the possession of his mortgagor, and as 
1 e had been in possession for over 12 years, it 
must be held that A and B, had acquired a title 
by adverse possession, Beni Madho Singh v. 
Debi Saran Dube, 10 Ind Cas 545. 

Sec also (1) Co-aharers. 

(2) Landlord Sc tenant. 

5 — Prescription — Landlord and tenant— Per- 
manent tenancy, acquisition of, by former -Dec- 
ice fox khas possession against tenant who set 
up permanent title— Continuance of tenant in 
possession — Presumption that tenant continued 
to hold as permanenttenant— Limitation- Com- 
mencement-Subsoil landlord’s right to. 
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Adverse pos&ession-<7o«^‘i. 

In a suit for Ithoi^ possession against B who 
l> set up a permanent tenancy, it was decided that 

B held some of the lands as joledar and the rest 
as Ijaradar under the plaintiff and a decree was 
made in plaintiff’s favour for khas possession of 
lands only as B held as ijaradar. But although 
symbolical possession of the lands decreed was 
delivered to the plaintiff, B continued to hold 
possession of all the lands in suit for more than 

1 12 years. 

On several occasions during this period, B 
made assertions of title as permanent tenant, to 
the knowledge of the plaintiff’s agents. Held — 
That B acquired by prescription a right to hold 
the lands as a permanent tenant, but that the j 
sub-soil, in respect of which no prescriptive right 
bad been made out by B, remained with land- 
lord. ft was to be presumed that after symbo- 
lical possession was delivered to the plaintiff 
B continued to hold the lands as on the 
title which he had already asserted in the suit, 
and limitation ran from that date and not 
from the date or dates on which B subsequent- 
ly made assertions of permanent title to the 
I knowledge of plaintiff’s agents. 

A farmer may acquire by prescreption the 
right of permanent tenant by setting up such 
higher right advera<“ly to the Zemindar. (5 Oal 
68 I:=s= 25 Bom 27fi = 25 Mad 507 — 10 M J a 438 
ref to. Bagdu Majhi v Rajah Sri Sri Durga 
Prasad Singha. 9 C W N 292. 

Notes: — Dist: 5 C L J 583 Ref, 34 Cal 753; 

^ 12 C W N 193 

0. By stranger against landlord. — Posses- 

sion during the term of lease cannot he adverse 
to the Zamindar, at least so long as he does not 
become entitled to immediate possession. Where 
the defendant purchased certain plots of land 
^ from the lessee, but continued to pay the rent to 

the Zamindar:— that bis possession could 
not become adverse as there was nothing to put 
f the Zamindar on enquiry. I L R 27 AU 396 ap- 

I piled. Thamm&n Pandc v The Maharaja of 

f VMatiagaraiti. 4 A L J 726 =1907 AWN 

^ 185=29 AU 593. 

7— Agaihst tenant when adverse to landlord 
I -Tenant holding over, dispossessed -Right of land- 

lord to sue trespf^sser— Limitation. When there 
is a current lease, and the tenant is dispossessed 
by a third |>arty, time does coiUimenci? to rup 


Adverse possession-09n?c?. 

against the landlord until the expiration of the 
lease. 9 Cal 367 ( 1882 ); and 

13 Cal 101 ( 1886 ), followed. 

But when the lease has expired and the 
tenant is holding over with the landlord’s con- 
sent and the possession of such third party is 
adequate in continuity, in publicity and in extent 
so as to show that it is posssession adverse the 
landlord, the latter is not precluded from deter- 
mining the tenancy and suing the trespasser 
in ejectment, and his right to sue will bo 
barred after 12 years of such possession. Radha 
m^ni Bebi v. The Collector of Khulna, 4 0 W 
N 697 (1900), referred to. Kishwar Nath Sahi 

Dev V Kali Sankar Sahai 10 C WN 343. 

8 . — Permanent lease, grant of — Suit to set 
aside lease and recover possession — Limitation 
— Limitation Act ( XV of 1877 )Sch, 11, Axis 
134, 144 and Section 10— Trustee— Notice, by 
lease of debutter character of property, effect 
of — Minerals, if included in permanent lease. 

A permanent mokurrari lease is an alien- 
ation of the proprietary interest pro tanto, and 
if the property is debutfeer, the alienation by 
the lessor is beyond hie legal competence and 
the possession of the lessee becomes adverse to 
the ilessor as from the data of the lease, and a 
suit to recover possession of such property as 
debutter property is pnma fade governed by 
Art 144 of the Second Schedule of the Limi- 
I tat ion Act. 

The fact that the lessee had notice that the 
properly she was acquiring was debuttei' pro- 
perty does not preclude the lessee from being 
regaided as a purchaser within the meaning of 
article 134, Sch. 1 1 of the Limitation Act and 
an “ assign for valuable consideration, ” within 
the meaning of Section 10 of the Limita- 
tion Act. 

Under Section 10 of the Limitation Act, time 
is no bar to an action against the tnistee him- 
self, his representatives or assigns, except an 
assign for valuable consideration, but as regards 
, the latter the period of 12 years ifrom the date 
of ♦•he purchase is to be the period within which 
the snit must be brought. 

A permanent kase including all rights of 
various kinds ” with the exception only of the 
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homestead includes the minerals. Shyama 
Ckaran Htiii dy v Abhiram Goswami. 

SC L J306-10G W N 738 = 
33 Cal 511. 

S'— 144— Lambardar and co-sharers — Suit for 
profits --No denial of co -sharer’s title — Profits 
withheld over I'Z years— Adverse possession. 

The possession of a lambardar will not neces- 
sarily be adverse to that of a co-sharer, though 
the co-sharer does not receive profits for over 12 
years, it is only when a lambardar has set up 
as adverse claim or has repudiated the title of a 
co-sharer that his possesion can be regarded as 
adverse. ( a W IS" 18Si5 ; fe8 distinguished; A 
P R Ko 8 of 19u2 followed. B A 1182 of 19u2 
followed. Mchinlal v Badri Prashad 

2 A LJ 107=1905 AWN 36 = 
27 All 4.36 

Notes:— Dist W K (1907 J 195, Ref; 4 A L J 
27; 29 All 168: WN (1907) 5. 

Adverse Possession -Ejectment -Agricultu- 
ral village- Bite I of shop -Defendants not tenants 
— Becond appeal. 8 A L J 877 

Adverse Possession— against life- tenant— 
Possessory title -True owner. 8 A L J 849. 


Adverse Possession- 

when adverse. 


10.— Adverse possession— Te nants- in-com- 

mon— Ouster-Acts of exclusive'occupation. 

The t|ttBstion of adverse possession between 
tenantsdn-common depends, not on a severance of 

the tenancy-in •common by partition.but on exWu- 

sive occupation by one co-tenant amounting to 
ouster of the other. 

Two brothers G and D owned a p’^operty 
jointly. In execution of a decree against D the 
property wa.s sold and purchased by V, who, in 
taking possession of it, was obstructed by ’ (4. 

V sued to remove the obstruction and i obtained 
a partition decree on the 29th November 1886; 
and subsequently obtained symbolical posses' 
Sion of the property on the Uth December 1895. 
Meanwhile, on the 4th October 1894, G sold 
the property to defendant and placed him in 
possession. The assignee of V then sued the 
dcfemlanton the 4th October, 1906, to recover 
possession of the property from him, Hig rlairn 
wgs resisted by a plea of adverse fposaeggiopj 


Ad verse possessio^“ <5^n^ft^, 

Meld , negativing the contention, ( 1 ) that to 
entitle the defendant to add to the period of 
his own adverse possession { which was admit- 
tedly less than twelve years before the date 
of suit ) the period of G’s possession, it must be 
shown that the latter’s possession was also 
adverse. 


•Tenant’s poRsession 

13 C L «f 660. 


(2) That G's possession could m^t become 
adverse to V so long as the decree for partition 
was alive and capable of execution as against 
G. Afnrita Ravji Rao Shirdhar Narayan 
Okc. II Bom L R 51=33 Bom 317= 

lIndCa8 322. 

11.— Adverse possession between. 

To constitute adverse possession as between 
tenants-in-common there must be an excluvsion or 
an ouster. Exclusive receipt of profits by one 
tenant in common continuously for a long period 
would be sufficient evidence** to presume]^ an 
actual ouster of ^the other tenant-in-common. 

Gangadhar Ptirasharam. 

7 Bom L. R:252=29:.Bom 300, 

Notes -Ref : 11 Bom L*R 61 ; 33 Bom 317. 

Adverse Possession— Possession of co-shar. 
ers —Absentee— Abandonment-Effect. 

38 P L R 1911. 

Adverse Possession. WhaGfamounta to, 
among co-owners— Non receipt of profits-Effect. 

9 Ind Gas 425. 

12— Suit for- Defence of limitation— Plaintiff 
to f rove subsisting title — Submerged land— Con 
structive possession of true owners — Vis major. 

When the defendant to a suit for possession of 
land pleads adverse possession, it lies in the first 
instance upon the plaintiff to prove that *he was 
in possession at some time within 12 years of the 
suit. (M All: 193 Rel-) 

Where a party is dispossesses! by /•■/- major, e. 
g; floods, the constructive possession of the land, 
so long as the land remains submerged, is in the 
true owner (29 Cal 518 Ref:). Munshi Mazhar 
Hasan y Behari Singh, 3 A L J 3B7a= 
AWN (1906), 234=28 AR 760. 

Adveise possession— Partition-Land allot- 
ted to minor-Adiiit member remaining in posse- 
pajop— Nfttuj© pf possession. 9 JJ, 


f 
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Adverse Possession-Con^ti. 

A<iveps« Possession— Against nearest 
reversiuner not adverse to remoter reversioner — 
Persen having no immediate right to possession- 
Whether possession can be adverse against him. 

9 lud. CasaoO. 

Adverse po«ses8ion— Title set up against 
Orown— Exclusive possession within statutory 
period— Acts done on particular tracts of land, 
when evidence of enjoyment of whole. 

9 Ind. Cas. 9. 

Adverse Possession— Suit for emoluments 
of office — Declaratory decree obtained during 
period of— effect. 8 Ind. Cas. 883. 

I 13— Adverse possession, wherther there was 

I or was not, mixed question of Jaw and fact— C. P. 

C.(Act V of 1908), S. 100 — Continuity of “posse- 
ssion.” 

The determination of a Lower Appellate Cmirt 
whether or not there wag adverse possession, is 
j one of T^\xed law and fact, and it is open to the 

I High Court in second appeal to determine whe- 

ther or not, on the findings as to possession at 
! which the Lower Appellate Court arrWed, it would 

I be correct to hold as a legal conclusion that ad- 

j verse possession has been established, 

i" 

I There must be continuity of possession so as to 

I make the possession adverse. Shookoor Mallik 

V. Behari Lai, 11 Ind, Cas.185, 

14*— Adverse possession by a Hindu widow— 
Possesion of mother to be reckoned as possession 
» on behalf of her son when son incompetent to 

manage his affairs- Reversioner not entitled to 
sue for possession during the lifetime of the 
mother. 

One, G, the owner of certain property, died 
in 18t>9 leaving a widow S,ason R, and a da ugh ter 
I in-law, R’g wife; R. and his wife died in 1874. It 

was found from tlm evidence that, after the death 
of G, S took possession of the prop«*rty inasmuch 
I as R was a fool and imable to manage his affairs. 

' He was unfiit to work and, therefore, lived with 

his mother and did nothing. 

Held^ that, under the circumstances, it should 
be presumed that S intended to hold the property 
on behalf of her son, and that she could not be 
Cimsidcied to have held adversely to her son. 


Ad verse Possession-Coni-if. 

the (Jeath o£ G, and had subsequently on the 
death of her son R, come to possess the property 
as mother, her possession could not be consider- 
ed adverse to the reversioner, since the reversioner 
could not 8U^ for the possession of the property 
as long as she was alive. Bhagtvandas v Ishar 
Dat 11 Ind Cas 93. 

15. — Art 144— Suit for profits of Sir land ap- 

pertaining to an undivided mahal— Adverse pos- 
session. Plaintiff , as a co-sharer in an undivided 
makal sued to recover a share of the profits of 
som*^ laud, appertaining to the mahal and in 
the occupation of the defendant for more than 
twelve years. It was found that the plaintiff and his 
predecessors in title had been respectively in receipt 
of his and their share of the profits of mahal, with 
the exception of the dr land in dispute, for more 
than twelve years before suit; and the defendant 
had not any tira^, repudiated the title of the 
plaintiff or his predecessors to the enjoyment of 
the dr land, or set up any adverse diU. Held, the 
mahal being undDided the defendant's posses- 
sion of the dr land must be regarded as a posses- 
sion not ordy on his own account but also on ac- 
count of bis co-sharers. including plaintiff and 
tmueforc not hostile; and plaintiff’s biiifc not bar- 
red. Raj Bahadur v Bharat Bingh, 

(1905jA WN15«li7 A11348«9 A L J llOFt. 

Notes: — Ful: 27 All 4.i6=i2 A L J 107 =*(1^*00) 
W N 36. 

16. — By father against daughter— Mahome- 
don Law. — 

that there was no adverse possession in 
the case, Mattlvi Saiyid Mahammad Manawar 
Y Razia Bibi 9 C W N 625 at 636 ^ 

27 All 320 = 32 1 A 86; P C. 

("Their Lordships did not discuss the question, 
but merely expressed that they saw no reason to 
differ from the view of the High Court.— E D. ) 

t 7 -_Xncleu 3 of ancestral property— Separate 
estate of co*paxcener— Proof — Onus— Adverse po- 
ssession by CO- parcener. 

When the question was whether a certain pro- 
perty was the joint property of a Hindu family 
nr the separate estate ^f a member and it was 
proved that the family lived ia one house 

and that there was a rmideno of } property of 
sobstaniiaV.value.v the o-nus '.was on t ip p^xty set-, 
ting up iy case of separate" estate. . on 


Meld, further, that in any case because S, bad 
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Btidence, that the property was jomt. Whilst on 
the one hand there were oertain inRtruments by 
which the grantors purported tij deal with it as 
if it were separate estate, thor«^ were on the other 
hand a senes of family books and various contracts 
and transactions inconsistent wdlii anything but 
joint property.. But over and above tms, the te- 
nor of family life proved the use of property to 
have bepn the same after as before the execution 
of those instruments. A case of adverse possession 
by a co-parcener cannot be established by mere 
paper assertions not brought home to the know- 
ledge of the other co-parceners, when there has 
been no actual exfiusiun of thf» latter from use 
and enjoyment for the period of limitation, 

Anandrao Gunputrao v Vasantrao Madhav- 
rao. (P. C.) 11 C W N 478. 

18 Adverse possession— Guardian and 
minor: — Possession is never lo be considered 
adverse if it can be referred to any lawful auth- 
ority. Where a Hindu mother on her husband's 
death entered into possession of properties which 
vested in her minor son and herself had the 
custody of the minor as his guardian, her poss- 
ession must be taken to have been one on behalf 
of the minor- Srerramulu Naidu v. Andalam- 
m«l (1906) 17 M L J 14=.30 Mad 145, 

19 Sale of a share — Purchaser's 

right to eject person in adverse possession for 
over twelve years before sale— Incumbrance. The 
purchaser of a share of a revenue-paying e&tato 
at a sale for arrears of revenue is entitled to that 
share, even if a person other than the recorded 
proprietor has acquired a title by twelve years' 
adverse possession previously to the sale. 

Adverse possession for twelve years does not 
constitute an meumbrance on the share. It ^ight 
be an incumbrance on the right of the recorded 
proprietor, but at a sale under S. 13 of Act Xf of 
it is not merely the rights of the recorded 
proprietor that pass, but the share itself. ( 12 C 
W N m, Eol ) (2a Cal 244, Dist 7 0 L J I. Ref 
Eahimuddi Munshi v. NaHni Kanta Lahiri 
13CWN407=lInd Cas 81. 

90-*R©-grant after forfeiture— Reservation 
by Government — Farlakimidi, zemindari ©f— 
<lr hill fcrscts retained by Governraent- 
tenure-holders under Govern- ' 
0 Umm^K^Mbadi or quit rent 


Adverse foss^sion-Oontd. 

-Zemindari charged with payment of Katfudadl-- 
Ownership if passed to zemindar— Adverse poss- 
ession — Acquiescence under mistake— Estoppel- 
Evidence Act ( I of i872 ), sec. 116. Prior to the 
forfeiture by Government of the Parlakimidi zem- 
indari in 1800, the Mahalm ( certain hill tracts 
to the north of the zemindari ) formed part of 
the zemindari. The inhabitants of these hill tracts 
the were once a turbulent people and 

in order to control them ^nd to defend the 
passes to the plains, the country was divided into 
Mwites or forts and each placed under the con- 
trol of a local chief or BUoyee, The Bisoyt^es held 
the Muir an on a mere service tenure paying an 
annual sum to the zemindar by way of KafMadl 
or quit-rent— an arrangement not unlike that 
which prevails in other hill tracts in India. In 
1802, the zemindari of Parlakimidi was re-grant- 
ed to the zemindar in permanent settlement, but 
Government advisedly retained possession and 
contr^'l of the “ lands held by the Busoyee^. ” 
//cW— That by this and similar expressions were 
ment the entire Mutta^ which made up the 
ma/uiH and not merely the lands under the 
direct cultivation of the Bisoyees inasmuch as 
the benefits enjoyed by them included not only 
those lands but also fees and other dues received 
by them from the Sf7tara,s throughout the whole 
of ths MitffaH, ^eld further — That the proprie- 
tary right in the Maliahs did not pass to the 
zemindar when the 2Liliha\ were again placed 
under the control of the zemindar in L92.H 
and the Bisoyeps required to pay their 
quit-rent through him, and when again in 
1825, in consideration of a grant to the zemindar 
of certain villages situated outside the Maliahs, 
the zemindari was charged with the tribute pay- 
able by the Bisoyees to Government. Erom 1830 
to 1890 the zemindari had been managed by the 
Court of Wards. During tbe whole or a part of 
this period the l ourt of Wards worked the forests 
of the Maliahs for the benefit of the zemindari in 
the mistaken belief that it belonged to the zemin- 
dari, and other Government officials acquiesced 
therein. The Government officials under the 
same mistake also encouraged the expenditure of 
zemindari funds upon the making of roads in the 
Maliahs, But on the first occasion that a claim 
of ownership was distinctly put forward by the 
zemindar it was repudiated by Government. 

That the Courts in India were right in 
bolding that the lemindar had failed to make out 
•}(m«bjRdvene poMe9Bjo», 


' ^ I J ^ 

J J ^ ! f f 


**ib' , 
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facts did not estop the Government from claiming 
ownershin of the Maliahs. Goura Chandra 
GaJapati Narayana Deo Maharajulun Garu 
V The Secretary of State for India in Council 

9 C W N 553 

21 — Trust -Non-delivery of trust deed~Re- 
gistsation of the deed — Creation of valid trust — 
Collection of rents by settlor — Adverse title— 
Whether amounts to — Tenant not left into pos- 
session by landlord— Payment of rent— Denial of 
title — No estoppel, 

Where the settlor intended to pass when the 
deed was executed and registered : 

JBCeld, that, in the absence of delivery of the 
trust deed, it could not be said that such regis- 
tration did not convey any title. 

The mere collection, by the settlor, of rents of 
the property conveyed to the trustees, does not, 
in itself, constitute a setting up of a title adverse 
to the trustees or amount to an ouster of the 
trustees. 

Where the defendant who was not put into 
possession by the plaintiff, is found to have paid 
rent to him, held, that the mere payment of rent 
is only /acie evidence of an attornment, 
and that, notwithstanding the payment, it is 
open to the defendant to show that the plaintiff’s 
title was defective. 27 Cal 7 and 28 Mad 124, 
Dist.; 17 Mad U6, B’oll.) PuUaya Chetti v 
Ycdachalla Pillai. 10 M L T 44. 

22— Trust deed turning out to be invalid — 
Adverse possession by trustee as against eeH7ii 
q7ie trust. 

So long as a trustee occupies the position of a 
trustee, as soon as the declared trusts, fail and 
there is a resultant trust in favour of the settlor, 
the trustee’s possession is essentially that of his 
cestui (pie trust andean only be changed into ad- 
verse possession by a conscious and deliberate act. 
That is to say, he must repudiate all intention of 
holding for the resultant cestui que trust and he 
mu«it assert his intention of continuing to apply 
the trust fund to uses which the Oouit has declar- 
ed or which are known to him to have failed. In 
that event his possession becomes adverse to his 
legal cestui que trw^t and if that person does not 
take steps within twelve years, be will not be able 
to avad hitaSslf of the provisions of vS. 10 of the 


Adverse Possession-Cowc^^?. 

Limitation Act, 1908. (1891) A 0 297, Fol (1910) 
12 Bom LR 341, re-consideied.) 

Jainajbhoy Peenbhoy v Sir Ctimmbhoy 
Ebrahim Bart. 13 Bom L R 717 

23— Adverse possession — Ineffective posses- 
sion — Assertion of title — To the knowledge of the 
owner. 

Where the possession is an ineffetive nature, 
supposing that its character could be improved 
by an assertion of title, it is necessary for the 
party so in possession to prove that ihe owner 
had knowledge of such assertion. 

An “openly avowed claim” means a claim 
which may be said to have come to the know- 
lege of the true owner. Malla Veeranna v 
Malla Chelamayya, (1912) 1 M W N 68. 

24 — Mortgage^ — Adverse possession — Sale of 
equity of redemption — Registration— Limitation 
Acc (IX of 1908), Art 144 —Registration Act 
fXVL of 1908), S. 17. 

Held that, a person entering into possession 
of land as a mortgagee is not at liberty to set up 
ad vers® possession against the mortgagor, by 
merely obtaining in his favour mutation of names 
as owner, until he succeeds in proving actual pur- 
chase by him of the eq.uity of redemption. 

/ihZd, also that a deed of sale of immoveable 
property mortgaged by a registered deed is not 
compulsorily registrable under S. 17 of Act XVI 
of 1908, if sale consideration minus the mort- 
gage-money islessthan^Rs. 100. (17 Bom 75S Fol. 
16 P R 1892, (F B) Fol.) Lehua v Santa Singh 

9 P W R 1912. 

25— Adverse possession —Property belonging 
to idol — Manager. 

Under Article 144 of the Limitation Act, 1877; 
possession derived from a manager of endowed pro- 
pertv can become adverse against the idol re- 
presented bv the next succeeding manager. (4 Bom 
L R 743, Fol.) Pandurang Balagi Khandke t 
D nyanu Babaji Guray. 13 Bom L R 1169 

Adverse possession against mort- 
gagee when effectual also as 
against the mortgagor. 

See (l)Limitation Act Ant 144 —Adverse 
possession. 

(2) possession-Adverse possession. 
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Adverse possession against widow 

See (1) Limitation Act Art 144- Adverse 
possession. 

(2) Possession— Adverse possession. 

Adverse possession against widow 
for more than twelve years birs 
the right ol a subsequent adopted 
son. 

See (I) Limitation Act Art 14.4- -Adverse 

pisse'-sion, 

(2) Possession - Adverse possession. 

Adverse possession by sub-mort- 
gagee. 

See (l)LimiUtion Act— Art 144- Ad verse 

possession. 

(2) Possession— Adverse possession. 


Advocacy 

of law in India, in wfaioh the unworthy efiort of 
the advocate on each side is to force his opponent 
tA produce his own client in order that he himself 
may have the opportunity of cross-examining that 
client, IS a vicious practice, unworthy of a high- 
toned or reputable system of advocacy. Such ad- 
vocacy must embarrass and perplex judicial inv- 
estigation, and may too often enable fraud, ’^false- 
hood or chicane to buffle justice. Musaammst 
Lai Kunwar v Cliiranji Lai. 11 0 L J 172. 

Advocate, 

See (I) Barrister. 

(2) Counsel. 

(3) Stamp-duty. 

(1) Witness-Person competent to be 
witness. 

Advocate— Admission by 



Adverse possession for twelve 
years by taking truit. 

See (1) Limitation Act Art l^^-Adversc 
possession. 

(2) Possession —Adverse possession 

Adverse possession of defendant 
supplemented by previous adver- 
se possession of widow by whom 
defendant was adopted. 

See (1) Limitation Act Art l^^-Adversc 
possession, 

(2) Possession-Adverse Possession, 

Adverse posses'^ion of one member 

Sec(t) Hindu Law- Joint family, 

(2) Possession-Adverse possession. 

Adverse title. 


See Limitation Act, (190SJ s. 19-Acknow* 
ledgment of debts. 

Advocate -Entry as an 

See Stamp Act, 1879, sch, IJ, art. 11. 

Advocate, 

See also Cases under. 

(1) Legal practitioners Act. 

(2) Pleader. 

(S) Solicitor. 

(4) Attorney & client. 

1— Right to appear — Criminal Courts — Pro- 
secution — Pleader. — A counsel or pleader is enti- 
tled to .appear and act on behalf of the prosecu- 
tion in thf* Criminal Courts Chandi Charan 
Chatterjee v. Chandra Kumar Ghosc 5 B L 

R Ap 70=14 WRCr 23. 

2— Non intervention of vakeel or attorney— 
Appeal from mofnssil. 


Se<* Title-Title by long possession. 

Advertisements. 

S«e Succession Act 1365 S. 250. 

Advocacy. 

1 — Ad vocate forcing his opponent to produce 
hiM ow’Ti piiftut, to cnUkble him to oross-examino 
that client. 

the species of tolerated by- the Courts 


An advocate of the High Court ’may appear at 
the hearing of an appeal from the mofussil on the 
direct inatruHion of a client, and without the 
intervention of vakeel or attorney. Gobind 
Chunder Butt v. Hendry 14 B L R Ap 12 

24WR15. 

3— BMing appeal in Registrar’s Office. — ^An 
advocate of the High Court is entitled to appear 
and plead on the Appellate Side^ bttt not to ffle 
an appeal in the Registrar’s Office, RftijtTaruk 
Barick v. Sidessoree Bafefefee SM W ^ 60. 

^ ^ ’ 


f 
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Advocate 

4— Kightto take msfcruf*tion8 directly from 
the client, and to ‘^act*\ 

An advocate can perform on behalf of a 
suitor all the duties that may be performed by 
a pleader, subject to his exemption in the matter 
I of a vakalatnama and to any rules which the 

^ High Court may make regarding him. No such 

rule having been m«»de to the contrary, an advo- 
; cate may take instructions directly from the cli- 

ent and may ‘‘af't” on behalf of his client. 
Bakhtawar Singh v. Sant Lai. 9 All 617. 

5 -C P C 0. 9 r.8; 0. 17 r. 2 (1883 Ss.102, 157) 

“Appearance, ” meaning of— Application by 
pleader for adjournment — Refusal— Pleader sta- 
ting that he had no instructions — Effect — Dismis- 
sal under s 157, C P 0 — Authority to represent 
client — Barrister and pleader, distinction between 
— Advocate. 

Held, that, where, at any adjourned hearing of 
the suit, there is no appearance by the plaintiff 
and there are no materials on record, the appro- 
priate procedure is that laid down by S. 157, G P 
0 1882, (Per Crovch, A. J. C.J. 

An apperance at an application for adjourn- 
ment which is refused is not an appearance at the 
I hearing of the suit 

An “appearance” is nothing more than physi- 
cal attendance in the Court. If, therefore, when 
the hearing commences, the pUintitf or his duly 
appointed pleader is actually present in Court, 

< there is an appearance of the plaintiff at the 

hearing. If it be desired that there should be no 
appearance, the result can, in reality be attained 
only by the plaintiff and his pleader walking oat 
of the Court when the case is called on for hear- 
ing. The usual formula used by pleaders “1 am 
not instructed ” or “ I have no instructions, ”is 
perfectly well understood by most Judges; and 
where no dissent is expressed, the general opinion 
seems to he that the pleader is fairly justified in 
' assuming that he is being treated as not present. 

lAeld^ that on the facts of the present case, the 
presumption that the order of dismissal was 
under s. 157 0 P 0 1882, holds good. 

The authority of a Barrister or Advocate to 
represent a party is based cn the fact that he has 
“received instructions” from an Attorney or Soli- 
' „ eitor j.nilrtietion» are not merely the information 

a% ^ il^«>nstitute his authority to repre- 


Advocate r 

sent the client. If, therefore, he states in Court |, ■ 

that ho has no instructions, that concludes the li 

question of his representation. But a pleader’s ! 

authority is b isedon the fact that a (vakaiataa-ma) ■' v 

has been filed. And his authority can be termina- 
ted only on a written application by the client 
and with the consent of the Court :U Cal 285, V 

Ref. 1 S L R 221; 34 Cal 401 {E Bj, Ref. 28 Bom 
414; 22 All fiG; 30 Mad 374 Ref. Fakit» .i'l 

Mahomed v Viran wife of Koji 3 S L R 208. jl 

6— Advocate forcing his opponent to produce ' l\ 

his own client ho enable him to cross-examine 
that client. —11 C L J 172=^12 Bom LR | 

24?4=:14CWN 285=20 M L J 182= 

33 All 104=37 I A 1 also 25 All 858 | 

7 An advocate in India cannot be proceeded f,' 

against, civilly or criminally, for words ut^erftd in I 

bis office as advocate. Sullivan v Norton. 

10 Mad 28 I 

Notes— R^f 17 Mad 87; 3 M L J 94; 19 Bom 340; | 

2 Bom L R 3 F B;2fi Mad 780,9 Bom L R 1387;29 jl 

All 685;18 M L J 353 = 31 Mad 400;19 M L J2l7. li 

8 — Kighl to sue on promissory note given foe |a 

fees— Recorder’s Act ZXl of 1863 s. 18. 1 

With reference to K 18 Act XX I of 186*?. an .1 

advocate canooisue upon apromissoiy note given iS 

by anticipation for fees not taxed nor can the '.fi 

Court m such suit award to the plaintiff a ejuanf-^ || 

im meruit for his services. Maclcod v Mah ii 

MahYct. 7WR39a, 'I 

'•'I 

9— Suspension of Advocate— Burma Courts il 

AchVil of 18/3 s. 68 — Entering into contract con- 

trary to public policy. 

In a case in which an acvocate of the the Re- 1 

coidei’s Court at Rangoon was suspended by the 
Recorder under Act VII of 1872, s 55‘ for having ^ 

entered into a contract whirh was contrary to :.S 

public policy, the High Court though reprobating ’-':1 

such a practice as improper and mischievous yet i 

considered that a serious warning was all that was 'i 

called for under the circumstances, inasmuch as ’ 

it appeared that the advocate in this iu'itance did 
that which was done by other advocates, even by 
poisons to whom he might fairly look for an 
example. Moung Htoon 

21 W R 297, 

Notes — Ref 4 0 L J 269 F B. 




o5o DIi8AI*8 OBNX. diVit DiQESt 


Advocate -Oore^rf. 

10-Adi?acatft and client— Advocate's right 
to give a substitute when unable to attend 
himseir- Client's consent— Advocate's convenie- 
nca— Client's rights— Practice 

Where defendant, a Barrist*»r, becoming 
physically unable to conduct the case of his client, 
appointed a substitute without his client's con- 
sent and against his express will 

tha^« though one Advocate is usually 
allowed to represenranother when the business 
is of a merely formal character and though such 
a course is for the advantage ami convenience of 
all concerned, that is a very different matter to 
an Advocate transferriuer the whole of a client's 
case to another Advocate without bis consent and 
even against his ex pi ess wul* 

in this case decree for the return of a portion 
of th^ fee wasconlirmed agiinstthe Barrisb^r. 
Mautig Kyaw v Maung Po Thaing 8 Ind. 

Cas 958. 

11— Vakaktnamab - Advocate of Chief Couit. 

An Advocate of tii^ Chief Court, who is not 
an Advocate of a Chartered High C'ourt. is bound 
to file a power of-attorney to enable him to appear 
in civil cases.— An Advocate. 103 P R 1890. 

(^’ote.— Owing to tlie amendment of Section 

Civil Procedure Code. 1^182, by Act A ll of l806 
the above ruling is no longer applicable. Kd, 
Oigeht). 

12 —Advocate and client —.Suit for lecovcryof 
of sum of money deposited wdtb Advocate to 
abide certain event— -Stakeholder — Privilege of 
Barrister, 

Plaintiff sued on the allegation that he had 
engaged the services of the def^^ndant. who was 
an Advocate of the Chief Court, in a certain cri- 
minal case and Jiad deposited a sum of money 
with the defendant on the condition that if the 
accused in the criminal case were released the de- 
fendant should be entitled to retain the deposit, 
otherwise it should be returned to plaintiff; that 
the accused had not been released, and the defend- 
ant Ml nevertheless, retained the ileposit. The 
|iirl^ij,0inaWOau«e Court, dismissed hi« claim on 
iM^Wewknt being an advo- 



,f||f suit would twt li^ 

fililiwt i< ^ 


Advocate-Cwitrf. 

ifpM, that no question of the privilege ol an 
Advocate arose in this case, inasmuch as the de- 
fendant was sued merely as a stakeholder who 
was bound to refund the deposit to the depositor 
if the event upon which alone he was authorised 
to retain the money had not occurred. 

194 P E 1H83 cited and followed. 
Bhup Singh v F. Beeohey 52 P R 189 

j[3.-»-Oontract— Suit by a barrister, enrolled 
as an Advocate of the Chief Court, in r^^eot of 
bis fees — Enrolment as Advocate, effect of, upon 
status of barrister*— Ancillary services — 
tum mt't'uiC — Contract Act, 1872, Sections 11, 70. 

Plaintiff, who was a Barrister-at-Law snd 
enrolled as an Advocate of the Chief Court and 
practising in the Punjab as such Advocate, sued 
in respect of fees for services rendered in his 
capacity as an Advocate and for services ancil- 
lary thereto, 

llehf, by a majority of the P'ull Bench (FW- 
zeJle Stoijdtm and (Ihitterji, JJ.) that the suit was 
not maintainable, as the plaintiff was incapa^ 
citated from making a contract of hiring as an 
Advocate by the usage and constitution of his 
Bar, 

Ileld^ 11 oe and JJ . that 

the suit was m^^intainable, as no such incapacity 
attached to the plaintiff. 

/7r/<f, further. Vf'i' that if the prin- 

cipal service rendered could not be the subject 
of a contract, no service which vvas merely anci- 
lary thereto and of no value without the princi- 
pal service, could be the subject of a contract or 
give rise to any independent cause of action. 
Mr. Arthur Grey v Diwan Luchman Dass. 

51 P R 1895 (F B.) 

I 

14. — Advocate and client — Advocate’s f^e— 
Suit for money deposited with Advocate— Be vi- 
sion — Finding of fact by Small Cause Court. 

Plaintiff sued on the allegation that he bad 
retained defendant as counsel for defending a cer- 
tain appeal in the Chief Court on the terms 
that he was to be paid Bs 50 as his advance-fee 
and a similar sum as his back-fee on his wipning 
the ease; that subseguentJy he deposited Bs. 200 
with defeudini, the understanding tha^t he 
wa« to retP'iu as his baok*fee in the event 

^ol;^suooM being the back- fee for 
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another counsel on the same terms; that the said 
case was lost and t%t defendant refused to re- 
turn the lis. 160. Defendant, in answer to the 
claim, admitted his liability to refund the Rs. 50, 
but pleaded that as respects the balance of Rs, 
150 there was an arrangement between him and 
plaintiff by which he was allowed to retain it as 
his advance-fee for filing an application for re- 
view of judgment in the case which had been 
lost; that he was ready and willing to file the said 
application, but that plaintiff had engaged some 
one else to do the work. Dei’endant, therefore, 
contended that no suit lay £or refund of the Rs. 
15o, as he was a barrister. The .Tad8:e of the 
Small Cause Court found that defendant had 
failed to prove the argument set up, and decreed 
the claim less a deduction of Rs. 50, which be 
allowed the defendant on equitable grounds for 
the trouble which he might have taken in think- 
ing out the grounds of review, though none had 
been actually drawn up, and no copy of the judg- 
ment ol the Chief Court applied for or obtained. 

HeZd, that the award of Rs. 60 must be dis- 
allowed, and plaintiff’s claim decreed without any 
deduction. Eirpa Ram v Sardar Krishna 
Singh. 82 P R 1897. 

15. — Contempt of Court— Contempt of Court 

by Advocate and Barrister in his individual and 
private capacity as a suitor — Dismissal or sus- 
pension of such Advocate from practice — Legal 
Practitioners’ Act, i87y, Section 41. ; 

Held, that although any action taken as a pri- 
vate individual in the prosecution of a case or the 
setting up of a defence would not, under ordinary 
circumstances, justify a Court in taking notice of 
such action as a breach of professional good con- 
duct merely because the individual concerned 
happened to be an Advocate, yet conduct which 
is in itself indefensible and amounts to gross 
misconduct in an Advocate is not taken out of 
the purview of Section 41 of the Legal Practi- 
tioners’ Act by a mere colourable pretence that 
it was the conduct of a suitor or accused in that 
capacity. (L R I P 0 385), ref ei red to. 

An Advocate. 5 P R 1902 F B. 

16. —An advocate cannot sue or be sued in ! 
respect of his fees or other matters cu' cmtraotv; \ 

he 18 liable to ftn action for damages at the 

jigrt of jiSi of I 


Advocate-OonM. 

or wrong independent of contract— (Per Boulnois 
and Melvill, JJ , disenting) — Mukdum Shah Ali 
Mahamad v. Plowden. P. R. 2o of 1874 Civil.) 
Fol. in. Van Cortlandt v Skinner. 

PR 89 of 1875. 

17— Privilege of — Disciplinary powers of High 
Court— Letters Patent, ol, 10. 

Held)^ by Jenkins, 0 J., (1) that the privilege of 
an Advocate as an answer to an action for slan- 
der is well established in England and it has been 
considered that the same measure of licence be- 
longs to an Advocate in the Courts of this country. 
An Advocate who has made a defamatory state- 
ment of another person, which is false, and has 
been made by reason of malice in the Advocate, 
but which has been made by him when speaking 
as an Advocate, and with reference to the case 
which was being heard by the Court, is not actio- 
nable. 

(2) The measure of the High Court’s discipli- 
nary powers is not the same as the privilege acco- 
rded to Advocates at an answer to suits for defa- 
mation, There is a distinction between suits or 
criminal proceedings at the instance of the inju- 
red party and the exercise by the Court of its 
disciplinary powers, if the words spoken are opp. 
robrious or irrelevant to the case, the Qourt may 
take notice of them as a contempt and examine 
on information. The limits of licence do not fur- 
nish the standard of professional conduct, and 
that licence is only tolerable so long as it is not 
abused. 

(3) It is contrary to the administration and 
practice of the Criminal Law that counsel for 
prisoners should declare as alleged existing facts 
matters which they have been told in their ins- 
tructions on the authority of the prisoner, but 
which they do not propose to prove in evidence. 

( 4 ) Sections 150 and 1 62 of the Evidence Act 
give large powers of control to Judges to keep the 
exercise of that license within its proper limits. 

BeU, by candy, J., (I) that a counsel cannot 
be punished for acting on the instructions given 
to him when he did not and could not know that 
they were false. 

(2) That a counsel is justified in stating in 
open Court what the effect of bis instructfons 
was without supporting it by substantial evidence, 
otherwise he would ba putjn a most serious dififi, 

sn4 of Wl e^se wdniy 
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ed» It is for the <ioniaHeI to decide in i'he exer- 
cise of his discretion whether nr not he should 
call witnesses for the defence to prove the alk- 
gations and tlms give the prosecution a right of 
repij. 

Kdd^ by Tyabji, J. (1) that an Advocate ba** 
the fullest libe«*ty of spec-^h in the course of a 
trial b»^fore Judicial tubunal so long as his lan- 
guage is jUhtitied by his instructions, or 
by the evidence, or by the proceedings 
on the recoid. The mere fact that 
bis words aie defamatory, oi that they are caicu- 
lated t ) hurt tic* feelings of another, or that thev 
ultimately turn out to b^ absolub ly devoid of all 
solid foundation, would not make him responsible 
nor render him liable in any Civil or Cuminal 
proceeding. 

(•2) If an offending counsel is protected from 
liability in a Civil action or Criminal prosecutior 
by reason of the pnvdcg(3s which he enjoys as an 
Advocate, it by no m^ana follows that h< should 
not be held responsible by the High Court un<h r 
cl 10 of the Letters Patent if oxfiress malice, or 
wanton disregard of facts is provc<lor if it i? shown 
that reckless and scandalous charges were made 
by him absolutely without Justification and wi- 
thout any instruction. 

Bhaishankep v L M. Wadia. 2 Bom L R 3. 

18. -—Court— -Suspension without trial—imci- 
plinary authority of H«gb Court Counsel guilty 
of contempt. 

By Ss 7 and 8 of tlm Letters Patent, the APa- 
habad High Court is authorised and empowered 
to approve, admit and enrol as many advocates 
as it thinks fit and I n suspend any advocate on 
reasonable ground, A bairi'iter <»f Englar d or 
Ireland may be arlm^te I under ruh*s l.su and 183 
of th^i lilies of H g!i C’ourt as an ai\oc»le and 
when he is so admitted becomes snbject to the 
diicipUnary jurisdiction of the Court. 


Advocate -CwW. 

tioD taken by the Court itseU to secure that the 
powers shall not be exercised capriciously or op- 
pressively, and there is no reason to apprehend 
that the Just independance of the Bax runs any 
1 isk of being impaired by its exercise. On the 
other hand, it is essential to the proper adminis- 
tration of justice that unwarrantable attacks 
should not be made with impurity upon the Jud- 
ges in their public capacity. 

Where a f^ounsel is guiPy of contempt in the 
attempt to vindicate his professional conduct in 
a publication of which he is an editor, held that 
the libel constitutes ‘reasonable cause ’ for which 
he may be suspended from practice to. ( L R 1 
I* 0 £s3 Dist: ) SB Sarbadhikary 

9 BomLR9(PC)=l7ML J 74= 
lie WN273=5 CLJ130 = 
2MLTl=5CrL J152= 
29 All 95*4 ALJ 34, 

19. — Advocate — Unprofmional conduct 

Solicitor, acceptance of case without intervention 
of. — 

An a<lvocate who makes an arrangement with 
his client without the intervention of any solici- 
tor to do woik at a fee of half of that, which is 
the usual charge, is guilty of unprofessional 
conduct. 

Where an advocate, who has settled a plaint 
in a case, wrote to his client that he would take 
the case against her, unless he was paid five times 
the ordinary lee, he is guilty of unprofessional 
conduct. S K H an Advocate 

6 C L J55{FB; = 6 Cr L J 16 = 34Cal 729 

= 2M LT492. 

2 0 . —Ad vocal e— Miscon duct— P ubli cation of 
arhcles in a newspaper by the Advocate defam- 
ing judges— Rules 180, 383, 183 and 197 )f the 
Rules of the Court — S 8 of the Letters Patent. 



The right of any barrister to appear in the R". 
W. P High Court rests upon his being admitted to 
the Roll of Advocates to the Court and not upon 
his being called to the Bar. 


Rule 197 of the rules of Court, provides for 
cases in which the Chief Justice and Judges may 
for good cause, and without charge or trial, sus- 
pend or remove from the rolls of the Court any 
advocate of the Court. An aiLmoate may there- 
fore be tried by three Judges under rule 20. 

of the Crown w^s to give a 
,.f|||traitefeyontOtheHigh Courts in India iu- 
Cijaid to tUo ex. rciMi ot tbeSr diiAipIinnry an- 

. tlwxiij. The lal..-* ot Court 1 oi 

MM'""' 


Section 8 of the l.etters Patent gives the 
Court power to make rules for the qualification 
and admission of proper persons and empowers 
the Court to remove or suspend from practice on 
Tcsonable cause Advocates so enxolied. The High 
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from piJictice not only an Advocate who had 
been enrolled as such under Kule 18d of the Rules 
of the Court but also any other Advocate who 
has been enrolled under any other rule of the 
Rules of the Court. 

Under Rule 2 of the Rules of the Court, a 
Bench of three judges is empowered to hear and 
decide all charges against Advocates in respect of 
professional or other misconduct for which an 
Advocate may be removed or suspended from 
practice. Rule 197 provides fur cases in 
which the Chief J ustice and judares may for good 
cause and without charge or trial suspend or i e- 
move from the roll of Gouit «ny Advocate of 
the Court. 

^Any act which tends to discredit or bring in- 
to contempt the order of Advocates of the Court 
amounts to misconduct of which the High court 
can take notice. Acts which on the part of a pri- 
vate individual offend against the dignity of the 
Court or are calculated to prejudice the course of 
justice and are in his case contempts of Court do 
not cease to be acts of miscon<^uct because they 
are committed by an Advocate. Rather are they 
aggravated inasmuch as the Advocate is bound to 
Uphold and maintain the dignity of the Couit. 
Acts which scandalize the Court as libels on its 
integrity or the integrity of its judges, officers 
and proceedings are all (1900 A W N 221) inst- 
ances of such misconduct. 2 Q B D 4.^9, Ex- 
parte Turner 3 Mont D and D62d, Heg. V, Castro 
L R 9 Q B 219, 2 Myl and r 316 refeired to. 

Hence when an Advocate published in a pa- 
per published by him articles throwing discredit 
upon the Judgf>s of the Court in various ways, 
and his defence hitei' alia was that he had dune 
so in his capacity of Editor and not in his capa- 
city of Advocate of the <^ourt, held — that he was 
guilty of professional misconduct and the High 
‘Court had power to deal with him under S 8 of 
the Letters Patent and Rule 2 of the Rules of the 
Goupt. Sr.Sarvadhicapy, an Advocate 
3ALJ592 FB=:1MLT 252= 
1906 W N 226. 

21. — Advocate and Pleader-— — Professional 
misconduct— Cegal Practitioner’s Act ( XVI J I of 
1879)— Ghampelijy, agreement by way of— Rela- 
iioil l)f pleader and client. 

I| is highly improper and grossly unprofes- 
|ion$l fsonducl, ou the part of an Advocate or of 





Advocale-C'<9n/fl?. 

a Valdl, to enter into an agreement with a client, 
to furnish him with funds for a litigation, in con- 
sideration of his assigning over a part of the 
property in litigation, if recovered, to such Advo- 
cate or Vakil. 

When a Vakil takes an active interest in a case 
during its pendency in the lower (’ourt, and there 
is an uriderfctanding that he will be engaged as Va- 
kil when the ca^c comes up to the High Court, it 
cannot be said, tJiat no relationship of pleader 
and client existed between himself and the client 
btfr>re the actual execution and acceptance of 
the vakalutnama. An Advocate, a Vakil 

a Pleader 4? C L J 262. 

22 — Discovery by advocate- General- Advo- 
cate General — Discovery upon oath — Practice. 

The Advocate-General cannot be called upon 
to make discovery upon oath, in a suit hied by 
him at the instance cjf relators under the provi- 
sions of S 539 of the Civil Procedure Code 1882. 

Advocate General v Adamji 
8 Bom LR 565 — HO Bom 474*. 

23 — Advocate — Absence (>f — Return of brief 
— Practice. — 

If there is a chance of neither of the two 
counsels bri*^fed in a case being able to attend 
when the case is called on, one of them must 
tel urn his brief in guod time. In a case of dis- 
pute it is the duty of the junior to return the 
brief or to make anangements for some other 
counsel to ritt^ndtill he can come in. 

Eamail Ebrahim v. Haji Jan Mahomed, 
10 Bom L R 1172=33 Bom 475. 

24? — Advocate — Professional nu^conduct— ad- 
vising clients— execution of agreements admis- 
sions at argument — Evidence in one case — ad- 
missibility of, in the othei case — Practice.— 

When evidence has been given in one case 
njjon the issues raised in that case, nothing can 
be more dangerous than to take that evidence 
and apply it in another case in which other issues 
arise. Inferences drawn from that evidence can- 
not but be regarded w’th much misgiving. 

A pTotessional man, in aPowing his clients 
to execute certain documtnts, which, he thought 
were invalid, is not guilty of such professional 
misconduct as justly lo call for punishment 
though such conduct may be open to disappro- 
bation. 
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Wbrif ih( difjntc wist- Kiwien nnntVis <f 
t II 1 triu I mu.} Sit d tit quMnu whitbu 

II e ftstt(il) n 1 < I H i uij ti , 111 d tie iLutrei 

s-i tt‘« d s i» s d\u aie viLu v>. 8 net sluwii tu 
bavtbiJd FI} kr < wkdge f r 111* 1T8 of kKo^^i<d{.(‘ 
tl Ht his cl <1 rot pOFstss ar d who 
hi« rlunts tr» c 0* ct a c< ii pn mr ( , i-* nut tcu-lt} 
of pM fjsMor ai ml^c(HJd^ct. 

He I Lewis i ubcck, 1 M L 1 IV 

SS^-Advocate Cspa^'iiy oi AdvuaV to sue 
or be Pued for pi»*fiBbional m rvutb- Ikir a Law 

A Barribti r, siH a lariistrr. has no rigrit to 
practice in Lada lie Phkh 1< i pcinobHton to prac- 
tice an Advocate. He, *‘n uoinibbion, sutsjict^ 
himseif to a disciplumi} auu only, to which he 
IB not subject as a lajibtcr. He U liable »« 
other Ad vocstcB of the Ooiat to winch he us 
tiibicit are hahh to; and he »Mpmes <he saim 
rigms fiH other Advocates 1 mc. ILs piuKshuiial 
afaiub tn h dia 18 f nat ut an AdtM.tt, and ti* 
Lavk api 1 u«hk ti mm in «i i Ln" « f. a tl c e.t )»u 

III I I ii », /tpphe 10 e to <i 1 A ivoc He cf Uie Uoun 
in wiacn ne pi ic m ‘s. Hence be can muc to* 
hi8 lets tor profchsionai s(|>\}et.b tendt-od, and 
can be sutd Un iitghgn.ee 25, W H .'2, I 1 n A 
C 745; All SOU, (,lhG3; ia t. P >, b 0.7, Ua. 
(l«Uo| Plt2Ht, 1> -s. 

Ferai«»H v. iU ^ rxson, 4 L B R 55 s,F B ) 

26 - Prof.'ssional uisscond ict — Evidein* *, 
admissibility of ~A imnsum — Probioiiitu ^ 
—Judian E.ileii.’d Act, Sec. lo5, el. 

C, an a iv icate, w isiull.ni upon to shew cau * 
why iie Hbouki net be doiins e 1 or suspei d. d fo 
gross pmftbsional miscondncr, ihe allei;ition 
agamsf iiim Oeios^ that be hid al 'ned his cheui 
to aHempt to bi ibe a wiurss. The chent wi- 
ex 1 mined as a wOncns, hui no adin'ssiou w,-, 
dicHei from oim, tnat th- alvom*’- hai adv«s»si 
him to briotj any witness, and m fict, he • xplieH 
Ij denied it; two other witiiesses vvere oxa<ame<i, 
and they were allowed to state tlie particulats 
of conversations whicn tv>ok pi i<v b>^tvv» en tii^*ni* 
selves and the 8'itd elioar .‘u diti<*r>*ut ocasions, 
and the Chief Court, r 'lying up m the admiss'ons 
made by th© cheat duri ig .such conversations, 
dismissed the advocate from nis < dice 

M&id, th'^i the evidence givin by the tH**! i 
w||i|©«f©4 inalm 8S hi * ior i u* on* pise tor 
Wlil4fc| It WiS ui-d, or m agninsL tne advocate. 
Hf# Ijl tfe # 1 # Mmisilble for the purpose of iuj- 
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i eachiiig the credit of th© client, witness under 
cin n 155, chtuse ( o ) of the Indian Evidence 
Act, it miuiit pi oetnaitim said client was an 
umeliable wiinebS who said one *bing one day 
and auulncr thing another day,and tend to discre- 
dit hiS sworn statr-raeiit, but it would not prove 
the truth of bib unsworn statement or make it 
‘ vidence agaii*st a rhiid person. 

Pomar jec «» v The Chief Judge and 

Judges if t**c Chief t'omt of I ower Burma, 
a C LJ V^3==-9 from LR JiP C=B4 Cal 129 
i -liCW 1?IB7U-I7MLJ 67 = 2MLT96 
=:^5CrLJ50=4LBR27. 

17— Fkador and client — Professional mis- 
ccii duCt— - Advisirg ( iients. 

Their l.oidsh’ps t>f the Judicial Committee of 
toe I'uvy Couiicii expressed disipproval of the 
Vo w tiuit a proftsbion^l man acting for clients, 

' and taking pait men leotion wdh the execution 
«*t a eompiuimse dirtcuy ansiug out of the mat- 
tei m vvnicii ne is oniplo^cd, h uut bound to 
varu n,*4 ciieats if iQ y acting m ignorance 
»1 rUti nature oi wa.tc ihey arc doing whik he is 
in a p ‘sition to latunn Un-ni, or under a mistake 
as lu Lliiiir iiguts wiiica he could correct, uniefes 
i .xpiobbly ashca by tuem on the subject. 

Tuc apjiellant, an Adiocate, was charged with 
prof. Sbional misconduct on two c^>ulltb, andhave- 
iijg been found guilt} was suspended from prac- 
ice tor a period ut fom uiontns. The charges 
were.— 

I (i) Tnat you being at the time the legal ad- 
viser of B. A. and o^’luT persons, and knovving 
itr* behe.viujr at tue ti-np cif tne execution of the 
d .cu uc It (Me (})in It If- wMb woithless an I value- 
less, <iid edh r wr uigfall} advise and induce the 
I X cation tbcreoi by the said parties, or when you 
SiiouUi have advised tliem as to what their legal' 
r.ghts and position would be afte: they had exe- 
cuted the said (Ex H|, did albw them to remain 
under die behtf that tiiesaid document was legal 
and valid, in that, you at their request attested 
die sum* }oujseif. 

(*2J Tnat you being the legal adviser of B. A. 
and oth< rs, and being in the discharge of your 
professional cl ith s, as such bound to advise them 
as to the < ft or upon their rights to the property 
if rlcMiecrUHcd 1 1 u<ei xecation of a document 
fEx X), di i not give them the advice they were 
entitled to expeot, and did thereby allow them 
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Advocate-o’on?v, 

to execute the said di^cum-^nt, which you at the 
tim^, a'iC'>rding to yiur ad uidsion afoivdaid,knew 
aud believed to be worthless as a h*gdly biuding 
agreement. Farther that y )u, by attesting the 
said document, indaeed your clients to believe 
that it was legil anl binding. 

Ilpld^ reversing th^ order (as to ^he first as- 
pect of the thac in allowing his clients 

to execute the docami its unlar the cirnim' 
st’inces, the appellant was not guilty of ‘^uc i 
professional misconduct as justly to call for 
punishment. 

HeU^ also (as to the second aspect of the 
charge), that t>ere was a decided Opinion in the 
case that the actiisl legal nahts of the pnrties 
were quite well known b fore ( Exhibit G ) or 
(Exhibit KJ was executed; and that, therefore 
there was nothing to show that th^ apnellant hal 
any knowledge or m lais of kmwle Ige w iich his 
clients did not pos-i*^ss. 

Lubec K., 7 Bom ER8<ii.«lOCWN57^ 
15 M L J 4^12^32 I A 217 P C =33 C il. 15 L. 

28 -Suit for money deposited with advocate to 
be paid over to him if the result of the ea->e ij, 
successful— Stake-holder -Piivilege as Barrister. 

In a suit against the defendant, a Rirrister 
to recover from him a sum of money alleged to 
have been deposited by bhe pUiut’if, his client, 
under an agreement that tnj defea lant s louht 
only retain the money in the event of his 
winning che plaintiff’s case, which as plaintiff 
alleged had not happend d, the Lower Couit 
held the suit not to be maintain ible against 
the defemlant by reason of his privilege as a 
Barrister. 

JSpld, that the plaintiff was entitled to a 
decision on the merits of the case : that the 
claim was one to reco\'er hick from a stake- 
holder moaey deposited with him to b*" puid 
over on the happening of a contingency which, 
according to the piiintiff, hal never occurred; 
and that it was immaterial that in the present 
case the defen lant wis the plaintiff’s Advucitc 
as well as the stake-holder, as if he had in the 
latter capacity, without the occurrence of th»^ 
contingency specified, hio led over to himself in 
the capacity of the advocate money which 
htjpoUm} be should have returned to the plaintiff, 
he could not sat up as a sufficient answer to the 


Advocafe-Ctowc^i. 

plaintiff’s claim his character of advocate, and 
the receipt by Inm <*f the money in that capacity. 
Muhaniitiaa Bakhsh v. 

PR lyt of 1883, CivI 

Advitcale-Guneral. 

bee P 'll ties — Parties to Suits — Advocate — 
G‘Uif ral. 

— Ca»ic cert fled by. 

Sec (^l) 0a*5es under Letters Patent, High 
Courts, cl, 26. 

(?) Merctiant S lipping AH, 1854, s. 267# 
(6) Trust. 

— Sanction by, to suit. 

See Right of suit— ^''haritiea, 

— Sanction of when necessary to bring suit. 

See ( ) Civil Procedure Code S. 539. 

(2) Practice. 

Adyocate-Gencral— Suit by— See 0. P. 0. 
rs. 9i. ^0. 0 539). 

Advji s.te G^ncr il— Sauction— See C. P. 0. 

(S. Oi) (0. 0. ^39). 

Advocite-Gc er also cases under: 

— Inj inctiuu (M ludatory). 

1— Right to appeal— Suit, relstingtocharit- 
aM' faad-SUtute 53 G«o. HI c. 155, a. IIL— 
By the o3 G^o Hi, Cip, 155, a. Hi, the Advo- 
cate Gehcial h entdHd to appear and represent 
ihe Clown in iuforiLations for the adoaini-^tra- 
Gon of charitable funds. Attorney General 
V Brodie 4 Moore s I A, 190. 

2 Offimating Advocate Guiieial— Right to 
proaadi mce. 

Tin* Officiating Ad vr cate General having 
cbiinuni p f‘-au hence, the Haim was qu-^sGoned 
by a senior member of the Bar, bur was all iwed, 
HHd that, down fo the transfer of the Govern- 
ment of Tnd.ato M r Mijesty, th» advocate Gene- 
ral of the 'FjW India Company was not entitled 
as «u 'b t » pre-audience in the Ooarfs without a 
pitent nf precedenc.e: that the attorney General 
and ir Ganenl in Pj >glan 1 enjoy prece- 

dmeeasr presenting the Soveien/n, and not by 
patent and that tho A Ivocate G *ricnl ami offi- 
ciating advocate Ginexal for the time being are 
entitled to si n'dir pre*au Peace as the attorm^y 
General in EngUnd. Advocate General Offi 
elating claim of Bourke, 0 C 924= 
AO Clio. 
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Advocate General- 

3— Advocate-Creneral, appeal in a suit brought 
by.~ 

Wbere a suit i? filed, under S. 53lt of the Civil 
Pmee lure Code. 18H3 by the Advocate-General 
at the instance of thf* relators is <hsmissed and 
Advocate General does nob think tit to appeal, 
it is not to competent to the relator, to file an 
appeal on their own account against the dm- 
fflissal. Jan Mahomed v. Syed Nurudin 
9 Bom L R 996 ==3:2 Bom 155. 

4 — Discovery by Advocate General - Advo- 
cate Gcneral—ihseovery upm oath — Practice. 

Tne A Ivoeate General cannot be callc l np. 
on to make discovery upon oath, in a suit fiiul 
by imn at the instance of leUtois under the 
Provision of S 5Dof th * Civil Procedure Code 
loBi. Advocate Geriv ral V Adamji 

8 Bom L R 365 — 30 Bom 474. 

5 — Power of Itocal Government to make tem- 
porary appointment— Eight of de facto Advocate 
Gciieial. 

The Jbocal Government has power to make a 
temporary appointment to the office of Advo- 
cate-Genml. The Govoinment is not restricted, 
in the choice ot the peison for the appointment of 
Advocate General, to the class of barristers. A 
de A<lvocate.( general can apply for direc- 
tions as regards repairs. Aj. The Royapuram 
Church Case, 7 M L J 57. 

Advocate- General — suit by some members 
of a section uf the Cniiifne community at 
Calcutta against secretaiy and Tiustee of a 
Ghinese temple and ceraeteiy for de- 
claration of righl of pi iintiffs and their 
section to worship in the temple and make use 
of cemetery— Sanction of, obtained to institute 
suit— Maintainability of suit— Civ Pro Code 1908. 
Of r.8(l) as. 92, .9.1 9CW N 594. 

Advocate General barred by decree 
in prior suit brought by irustees 
of charily. 

See (1) Advocate general, 

(2) Right of suit— charities <fe trusts. 
(B) C P C Ss. 92, 93. 

I^Odate d«neral — inherently invalid— 
Independently impugnod-Limita- 

LftW'*iQbi@F.t&DC6« 

p a 49oa 


Advocate General-Conczi. 

Advocate General— See Mahomedan Law- 
Custom, 3 P R 1905=87 P L R 1905. 

Advocate General— Powers of, to interfere 
in cases of public nuisance — Bom. Act III of 

1888, ss. 349. A, 349 B. 

12 Bom L R 274=5 Ind Cas;213. 

Advocate General. — Added as party to ad- 
ministration suit -His ngh^ to question validity 
of legacies— Administration, 29 Bom 133, 

Advocate- General — Suit against Mohunt — 
Advocate-General cannot sue to dismiss a Mo- 
hunt ill absence of misconduct-Mohunt. 

1 Bom L R 743 

Advocate-General— consent of,toasuit un- 
der s 539 of the Gly Pro Code, cannot relate 
back-Oiv Pro Code 1908, ss. 92 and 93. 

9 Bom L R 901 

Advocate-General's Powers Act. 

See Act X of 1875. 

AfTidavit. 

See(l)Execution of Decree-Stay of Execution 
(2) Power of attorney, 

Affidavit of Documents. 

See (1) Inspection of Documents. 

(2) Practice— Civil Cases — Affidavits, 

(1) Practice — Civil Oases-Commission for 
taking Accounts. 

(4) Practice— Civil Oases Inspection and 
Production of Documents. 

(5) Stamp Act, 1879, sch. II, cl. (6). 

Affidavit-Contents of. 

Sec (1) Company— Winding up liability of 
officers. 

Affidavit-Right to use. 

See (1) Certiorari, writ of. 

Affidavit Sufficiency of. 

See (1) Rule to show cause, 

(2) Summons, Service of. 

Affidavit-Contradictory, 

See Injunction— Injunction Under Civil 
Procedure code. 


i' 
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Affidavit-Cfure/fZ. 

Affidavit. 

Affi Javit — Wha.t it is-— Before whom to 
be made. 4 S L R 88. 

Affidavits. 

— and counter »fHdavit«?— Practice as to their 
filing. Civ. Pro. Code ( 1908 ) 15 C W N 476. 

1 — Scandalous matter — Dishonest conduct — 
Procedure — Civil Procedure Code ( Act V of 1908 
0 19, R 8 — Grounds for belief to be stated. — 
tinder Order XIX Rule 3 of the Ood’' of Civil 
Procedure, the grounds for the belief of the depo- 
nent should be stated. 

Scandalous matter should be avoided in plea- 
dings.* and any proceedings before the Court may 
be objected to for scandal and the scandalous 
matter ordered to be expunge!. If a statem-mt of 
this character is inserted in an affidavit, it may 
be ordered to be t^ken off the file or the pirti- 
cular passage may be diiected to be expunged. 
The Court may take action of its own motion or 
upon the application of the aggrieved party. 

Allegations of dishonesty are scandalous; but 
they cannot be treated as such if they are relevant 
to the issue. 

Allegations of dishonest conduct should never 
be made in pleadings if no relief is sought on 
that ground. Gobinda Mohan Das v Knnja 
Behari Das. 10 C JL J 414 


Notes.—Dist, W N (1007) 794 ; 4 A L J 648; 
29 AU 61o Ref:l4 OWN 96; 10 G L J 226 

Affidavit— CVt—As to payment of fees of 
respondent s counsel not filed before delivery of 
Judgement— order allowing counsel’s fees for 
special Cause-Rules— Rules of High Courts and 
Supreme courts-N. W. P. AWN 1899, 216. 

Affidavit —Not accompanying an application 
for lestoiation or suit dismissed for default, i« no 
ground for dismissing the application— Practice 
and Procedure. 3 ^om L R 130. 

Affidavit -Statement made in -if privileged- 
Defamation 8 C W N 292. 

Affidavit— Application to District Court 
for declaring ceitain persons as touts —Disposal 
of affidavits- Validity-Examination of witness<>s-. 
Jurisdiction of Distiict Judge-ACT XVII 1 of 

26 Mad 596. 

Affidavit— Before whom to be sworn Oiv pro 
Code, 1908 S.139 and 0. IX, r. 5. 5 Ind Cas 537 

Affidavit-Where the facts in a petition to 
High Courtappear sufficiently from the Judgment 
of lower Courts, no affidavit need be filed Civ Pro 
Code, 1908, 8. 105, 0. IX, i. 13, 8 C L J SOs! 

Affidavit of documents. 



2 — Affidavit.— If necessary — Fa^'ts stated in 
Judgment per Mookerjee J. — 

Where the facts in a petition to the High 
Court appear sufficiently from the judgements 
of the lower Courts, no affidavit need be filed. 

Mussamut Kariman v A. H Forbes 

8 C L J 308. 

3— Civ. Pro. Code 1882, s.l96- Affidavits in inter- 
locutory applications— Affidavits produced in 
a case should comply with the terras of s 196 of 
theOiv. Pro. Code, in cases of interlocutory appli- 
cations, the statements of the declarant’s belief are 
admissible, but the belief must be stated and 
reasonable grounds thereof set forth. 

Damodar v. Panalal, 9 Bom. L R. 540 

4— Preparation of — Inferences from facts, 
liberty to state;— 

A party professing to state facts in court has 
no right to give his own inference as facts, 
but ought to disclose the real facts and leave the 
court to make its own inferences, 

Sfirajttial v Manehchand. 

6 Bom L R 704. 



See (l; Inspection of documents. 

( 2 ) Practice— Civil case-Procluetion 
and inspection of documents. 

Affidavit of documents whsn ihcr© 
are several Plaintiffs some of 
whom are in England. 

See Inspection of documents. 

Affiliation. 

See Mahomedan Law -Acknowledgment. 

Affiliation of son. 

See Hindu Law-Custom. 

Affirmative Commands & negative 
prohibitions, Dislinclion between. 

See Statute consti’uction of. 

After acquired property of insol- 
vent. 



See Insolvent Act. 
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Agakhan. 

1— The Aga Khan has ahaoliUe property over 
the offei’ings mule to him ~SI“mV)ers of the Aga 

Khan’s family not join* ly eii*'itlel to sneh olferiaga- 

800003*4*011 to the estate of the Aga Kuan is not 
joint— Klinjas are Shiah Iraami usmsilis and not 
AsnasharH— llistoty of the Aga Khan family — 
History of Shia imrni Ismiilis— Jinig'' entitled 
to ex dude the publie from theOourt or todecliri*^ 
to le*" the evi<lmoe hkely to arouse religious or 
political di'^qiiietudn he published. 

The olTermgs mtdi to the \ga Khan for the 
time being by iiis follower are inteiid'si by 
them to be for his iwii por?* m il u-»e and bmefit «and 
are his absiilute p‘’op rty, and sir*h offerings are 
made to hmi from a feeling of venpiatio?i and 
reverence, the object of tn“tn bcirjg that, while, 
on the one h ind, be to tak ' timm f^r liimself, 
they, on the other are to reap th'0>ont'fit <»£ them, 
whether it be of a teinp»rd or a spiritual 
character. I hey are not nude for the bem‘fit 
of the member^ (»f the Aga Kuan\ family. Tne 
members of th(‘ fani'lv iuve no right to be 
maintahn d by the Agi Khan, nor are they in 
any w ly earn led to the oiT ‘rings received by the 
Agi Khan for the time being. 

There is no joint .succession to the estate of 
the Aga Kiian. 

Tne anee-'itors <»f the K lo] m of R nnbay were 
originally con Vt*rtet I to the Shiah Imami Ismaili 
faith by Pir sadnrndin, a niissoua y of the time 
of Im im Salmshah, and tht‘ Ag.i Kiian is not an 
Asnashari, but is the hereditaiy e.hief and tlie 
Kazar Imam feu“ Soi.iit Imasni) Ismtilis. The 
faith of the K hojas w ho followed the Aga Khan 
is and always h u b 'en the ''hi ih Imami Ismailis ; 
faith, Tney are not and never were Asnasharis. | 

In detei’iniriing whether the pt'rform.ince of 1 
any nartii’ul ir right pomioteq any particular 
religion, and henetits the niemlHrs of the deno- 
mmatioa or boly win profess it, the secular 
Court must net upon the evi b*nco of the belief 
of the memh'^rs of the comm uiilv coneerued. 

Ib'sterv of the belief of the Shia Imami 
fgmailis tract^d. 

History of the Aga K lan’s family narrated. 

When the evidence in any case, if published 
in the diily papers, is likely to arouse leligious 
or political disquietud % the Judge is entitled to 
exclude the general body of the public ami tn 
dsellne to let the evidtmoc be published. 

Mtji Blbi T H H. Sir Sultan Mahomed Shah. 
TheJLga Khan, 

tl Bom L » 409 O.Q lod Can 874. 


Agarwal Banias of Ludhina City. 

— Agarwal Banias— Suit for a declaration 
by collaterals that a deed of adoption by a widow 
in favour of her daughter’s son did not affect 
their reversionary rights decreed. 

The Court refused to bind down the plaintiffs 
to a vague allegation in the cas^ made by them, 
tJiat they were governed by Hindu Law in mat- 
ters of succession. Chimpat Rai v Daulat 
Ram 1 PL R 1909^68 P R 1909 
*»58 P W R 1909=2 Ind Cas 975. 

Age. 

—False representations «s to. 

See (1) Minor— Liability of Minors on, and 
Right to enforce, Contracts. 

(2) K^toppel — Estoppel by conduct, 

—Proof of— 

See Evidence Act. Section 32. 

Age— of w.ard— Entry in Administration 

report of Court of Wards— Value. 

9 M L T. 142. 
Age— Proof of «on’s age — Admissibility of 
father’s statement made before public offi'^er, 

9 Ind Cas 324. 
Age— Statement of deceased relative as to 
age ot a person— Admissibility— Hind Law Will. 

(1911) 2 M W N 383. 
Age— Statement of date of birth in a register 
ot baptism how far evidence of— Attestation of 
sale-<iee<l, when operates as estoppel.— Evid- 
ence — Miscellaneous Documents. 

2 N L R 34. 

Age— Proof and evidence as to— Guardian 
—General. 83 P W R 1910=7 Ind Cas 505; 

213 P L R 1910. 
Age— Life insuranoe-Declarafcion as to age 
untrue -Its effect in r»*ndering policy void— 
Return of premium.— Pobey of lusuruice. 

25 Mad 188=11 MLJ379. 

Age of assured. 

See Insurance— Life Insurance, 

Age of ceremonial competence. 

See Hindu Law-Adoption Requisites for 

adoption. 

Age of majority. 

See fl) Majority, Age. 

(3) Minor. 
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Age of minority, majority. 

See Majority Act. 

Agenoy. 

Sec (1) Power-of “Attorney 

(2) Companies Act, Section 4. 

1 . — Agency — Place of performance ^of a con- 
tract by a pakka adatia— Jurisdiction. 

In the case of paliki adat agency the place 
of payment is the place where the constituent 
resides unless he has chosen to fix another 
plao^^ by express direction. Kedarmal v 

Surajmal 10 Bom L R 12JiO. 

See also cases under 

(1) Principal and Agent. I 

(2) Power of Attorney. 

fS) Contract A^'t Ss. 208-235. 

(4) Master and Servant. 

2. — Public agents — Difference between public 
and private agents— Scope of their authority. 

In the case of a private agent, the principal 
is bound by his agent’s acts and declarations, 
even where they are not authorized bv the prin- 
cipal, as the latter is liable to the ex^-ent of the 
power he has apparently given to his agent. 
But in the case of public agents the Government 
is liable only to the extent of the power it ha*? 
actually given to its officers ( the agents ) 8 II 1 
A 529 ref to. The Secretary of Sttte v 

Kasturi Rcddi 12 MD J 453-2B Mad 268 

3. — Contract of agency — Burden of proof. 


Agency- Oiwrti. 

Agency ““Contr'K'ts by managing Agents 
of a Comp my, binding natuie of— l8tje Act VI 
of ISid, s. 10 PR t905«. 

100 PL R 1905. 

Agency— Decision by an, bow far, 7'es 
judimia in British Courts — See i2r.s* judicata — 
Competency of Courts, 6 Bom L R 98. 

Agency Rules. 

See (l) Guardians and Wards act, 1890, s. 1. 
( 2 ) Trdusmr of civil case — General Case. 

—Appeal under. 

See (i) Valuation of suit — Appeals. 

(2) RuIhs made under Acts. 

Agency Rules. 

See also cases iinder- 

G.injam and ViZigaFatam agency rules. 

l“Agency rule 22 of 18i0 mad‘ under Act 

XXlv^ of Jl8J9 for G uijam and V zagapatam. 

Agency rule No. XXII nude in 1811), under (he 
powers conttrred by act XXIV of 183 h, is a valid 
lule. Mahariijah of Jeypore v. Pap^^yyamma 
1 L H 23 Mad,, 329. 

Agency Rules, God ivari— Transfer of 
execuuiou appUcati >a to wrjii^ coirt in viola- 
tion of— Fresh application for ex cation. 

2 M W N 362 

Agency to sell, couplad with in- 
terest. 

Sec Principal and Agent. 

Agency traut. 


id 


The burden of proof is on the person dealing 
with any one as an agent, through whom he 
seeks to charge another as principal. He must 
show that agency did exist, and that the agent 
had the authority he assumed to exercise oi 
otherwise, that the principal is estopped from 
disputing it. Assaram Brindawan v 

Mathura Daas. U B R 1892-1896 Vol 11. 

Agency— Elements necessary to constitute 
— ^Whether mere giving advice in matters of busi- 
ness constitutes agency. Legal Practitioner 

Pleaders and Client. 12 C W N,28 = 6 CL J 580 

Agency— Requisites of delegation of- Power 
of Attorney, 13 C W N 1190 = 

3 Ind Ca5 859. 


Sec (1) Guardi ms and Wards Act (1890) 
S 1 cl 2. 

Court, jurisdiction of Madras- 

Civil. 

Agent. 

See (1) Attorney and chent. 

(2^1 Bengal Kent Act (1859), 8 30. 

(3) Bill ol Lading. 

(4) Bengal Rent Act (1869) s 30. 

(.5) Broker. 

(6) Civil Procedure Code, (1908) 0 3 r.23. 

(7) OontTact 

{S) Oontiaot Act {IX of JS;2). 

(9) Husband and Wife. 

(10) Inspection of Documents, 
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Agent Cmtd. 

(U) liimttation Act, Sell II Art 8^ 

(12) MahomerUn Law— Pie emption 

CereEiuiiitH. 

(14) Laths Act s 9 

(14) Principil and Agent 

(15) Probite 

(16) Summons, Service of. 

—Acknowledgment of debt by 

See Limitation Act 1877. 

S 19— Aiknowh IgmentofdebK 

— Acknowledgment of title by 

See Limitation Act 1S77, s. 19— Acknnwledg- 
ment of other Uighta 

Agent Authority of.— 

See (1) C s umL r Principal ard Agent — 
Authority of Agent 
(2) Limitation Act 1877 S 30 


— Liability of sons and gran Isons 
See Act XV of 1K77 Sch H Art 57 
Agent of Company 

See Income-Tax Act (11 of IK^^O) 

Agent of Court of Wards Suit against — 
See Lil Liid U*vt\Ll* \(t ss 176 176 

1 ^'’imrt of Agent Juris iictioii of — Vet XV of 
1810 Bjufi ILgs XKiXof 1827 and XUI of IbSO 
A sanad issue I to an Agent of H H H dkar, 
under Act XV of 1840 and Begulation Xlll of 
1840, was held not tj bt invabdateil by the omis 
8ion to enter the Agent s name m my list of ex- 
empted or empowered persuriR under llegnla 
honsXVlXof 182? and Xlll of 18i0 The 
omission to secure tl e agent any '«pecifii lunsdic- 
tion under Regulations Xlll of 1830 was held to 
disentitle him from « x rnsing any but the most- 
ordinary juris Let ion which could be ex( rcis d 
under tint Uw. habharam bin Vtthji v 
Sadashiv BinSayaji IB H C 96. 


k^Qui-Coneid. 

2 Agency of Gan jam and Vizagapatam- Agent’s 
Court at Vi/agspatam, Tunsdiction of — Ganjam 
and Vi/agapatam Agency Court’s Act (XXIV of 
183i#) — 

The Agent to the Governor at Vizagapatam 
ha^jjrisdiction over all suits of a civil nature 
arising m the Agency The rule regarding the 
institution of suits of a lesser pecuniary value 
than R 5,U00 in the Dis visional Assistant s Court 
18 like the analogous rule contained in s 15 of the 
Code of Civil Piocedure, one of procedure, and 
not of ]nrisd»ction, Wheie, therefore a suit 
which might have been instituted m the Court 
of the Divisional Assistant was brought m the 
Agent s Court — Held that the Agent had juris- 
diction to entertain it. 7 All 23u, 17 Cal ,166, 
14 Mad 181, !■> Mad 241, followed, 13 Mad 273 

I Considered Goura Chandra Patnaikudu v 

I Vikrama Deo I L R 23 Mad , 367. 

Agent of Manger of railway. 

! See Railway Act, 1890 s 77. 

! 

Agent of Sirdars in Dekhan. 

I See Pensions Act, s 4 


Person who is an avowed agent for another 
in a transaction — Not a necessary party to a suit 
in respeet of such transaction 10 Ind Ca$ 779. 


Descnption in pronote of the payee as agent 
of anothu Ftfect. 10 M L T 328 

Agenl & sub-Agent. 

Sec Principal & Agent 

Agent authority of to make pay- 
ment. 


—Of Governor of Madras 
Sec (1) Revision— Civil cases 

(2) Transfer of Civil case— general cases 

Aput 

jlgfinl »hl^lag his own property with that of 
of proof 1 0 ^nd Cas B7. 


Sec Principal & Agent— Authority of 
agent. 

Agent duly authorised. 

See (1) Limitation Act (1908) S 19. 20 
(SJ Principal ^ Agent ^ 
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4gent holding a power of attorney 
£l^uthorising him to act & appear 
for a party to a suit. 

Sec Principal and Agent Authority of 
agent. 

Agent of a company not resident 
in India. 

Sec Principal Sc Agent. 

Agents, Pleader’s Mukhtars & 
Revenue Act. 

See (1) Mooktear Sc Pleader. 

(2jCostssunintary suit for possession. 

Agent’s right to execute decree 
obtained as Agent. 

See Principal Sc Agent— Authority of 
Agent. 

Agent of minor. 

Sec (1) Minor. 

(2) Guardian. 

f gent duly authorised. 

See Limitation Act, 1908, ss. 19, 20, 

Agents. 

Sec Parties. 

Principal & Agent 
Master servant. 

Agra, Bengal & Assam Civil Courts 

Act. 

Sec Act xn of 1887. 


Agraharam. 


Agra Land Revnue Act. 

Sec North West Province Land Reve- 
nue Act. 

Agra Local Rates Act. 

See 0 P Act III of 1878 

Agra Rent Act. 

Sec Provinces Rent Act. 


Sec Hindu Law— Gift 

Agra Tenancy Act. 

1— Occupancy holding -'Redemption— Sub- 
mortgage — Occupancy — boldi ng -Tran sfer before 
the Agra Tenancy A( t name into force— Right 
of mortgages to redeem— General Clauses Act (I 
of 1904, local) S 6 

Rights which accrued before the Agra Ten- 
ancy Act came into force aie not prejudiced by 
that enactment A mortgage of an occupancy 
tenancy, executed prior to the coming into (pera- 
tion of the Agra Tenancy Act, is valid, bnch a 
mortgagee has all the lights of a moitgagee,— 
including a light to transfer Ins mortgage and 
also a right to sub mortgage. A moi tgagee of an 
occupancy hollmg and a transferee fiom him 
have a power to redeem the mortgage ( 190 )) 20 
AWN 302, D«st ) Ram Pargns Upadhia v 
Sofoba Upadhia, 7 A L J 755= 

6 Ind Cas 837. 

Sec also cases under.— 

Mortgage of Occupancy Holding 

2 — Oivil and Revenue Courts— Occupancy 
bolding, mortgage of — Sub-tenant — hjectment 
proceedings 

In a «uit instituted in the Cu il C ini t by the 
moitgagee of an o^'ciiiiancy hoi Img for iec« lery 
of possfiS'^ion, the i J i Itre lu Id ih it (1) 

the suit wis not mauitiii able m the ^ivtl Court 
and (<i) the decision f f the Revenuo Court in a 
former ei^ctmcnt proceeding was conclusive 
asrainst the plaintiff. 

P^7*Baneip, T —The dispoo«?pc;c,inn of the 
plaintiff's sub tenant am MiTitel to bis rlipp^sseg- 
8»on and his own disp ssi > i to th it of tho oc- 
cupancy tmant wlios® moiteragfe he As the 
occupancy ter Ajif took no steps to recover posses- 
sion ofthe bolding within the s'x mnphs Ins right 
had determined, and the plaintiff deriving bis 
title fiom the former, had, consequently, ''ost his 
title* 
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Pff Bichards J —The policy of the law, as 
gatherable from the Kent Act of l88l and the Te- 
nancy Act of 1901, 18 that occap^^ncy tenants 
shall not have any right to transfer their occu- 
pancy interwt. The policy of the law, also, as 
to the Uourt in which all rights and questions 
between landlords and tenants of this class are 
to be decided is equally clear, namely, that the 
Bevenue Court, and not the Civil Court, should 
try such questions. A mortgagee of a tenant’s in 
ter<»t has always a frail security, for the moment 
the tenancy is determined, his security is gone. 
Consequently, where the original tenant cannot 
bring a suit for possession a person claiming through 
and under him cannot have rights, which he has 
not. Any person who, in spite of the clear po- 
licy of the law, lonli m >aey on Ins sf'curity of 
an occupanoy-hoUling, tikes a security which is 
only of any value, so k ng as he is permitted to 
remain m actual occupation. He cannot com- 
plain if he finds it difficult or impossible to enforce 
rights, which are against the policy of the law, 
(lU All 2i9 (F B), hlxp ) Pahalwan Stngh v 
Satfupa Knap, 2 A L J 4>71=a 

AWN (10OS) 178. 


S.— Practice— Certificate— Lease to appeal to 
Privy Council— Order for certificate— Property of 
granting leave— Certificate and not order to be 
considered:— 

The certificate granting leave to appeal to 
Privy Council and not the order directing it to 
issue should be considered and acted upon in de- 
termining the propriety of the giant of leave. 
Radhakishan v Raikrishan 23 All 415 
«28 I A 182=3 Bom L R 459 = 
5C WN689;Pa 


notes -Ref* 24 All 236. 


.Tenancy Act— Co-sharcr— Position of, m 
relation Sir— Proper renfc-Far/i rate: 

A co-sharer cultivating a portion of land in 
the village of his s^r cannot be regarded as a te- 
nant of a co-parcenary body, but he holds the 
land at a proper rate of rent A when accounts 
are taken between the parries they should not 
be taken reference to a Fat/i rate of rent. 

0end%n Lai v Rustum Singh. 

7 A L J 90«5 Ind Cas 695 
Bs. 663, fi3H— Remand Appeal*— 
ordet pf remand 
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dure in a suit or proceeding under the AgJ^ Te- 
nancy Act, 1001. Vilayat Husen T Ilaharaja 
Mahendra Chandra Nandy. 
1905 A W N 198=28 All 88. 


Notes— Ref* 28 All 288 *(1906) W N 5. 


6— Ss 4, 19, 21, 23, 24, 25— Thekadar— Mean- 
ing of— Sub-lease granted by Ihekadar— Hot 
void. 


A tenant under s. 4 (6), Tenancy Act, includes 
a theliadar and within the meaning of the Act ^ 
thehadar is a non-occupancy tenant. 


A TheMdar, therefore, is competent to 
grant a sub-lease of his holding for a terth of 
one year under s. 26. Natha v Mian Khan. 

6AL J 649=2 IndCas 552 


7— S. 4— Tenant Licensee to cut grass 

from embankments of a Railway line — Projifs a 
Jurisdiction of Civil Court,— 

A person author^ed by a Railway Company, 
to cut grass from the embankments is not a 
tenant within the meaning of s. 4, Tenancy Act, 
and the payment which he agrees to make is not 
rent. The right which he obtains under the 
agreement, is In the nature of 2?ro0s a prendre, 
A suit for recovery of the amount agreed upon 
lies in the Civil Court. 

B and N. W. Railway v Bandhu Singh 
6 A L J400 = 31 All 342 


8.— Ss. 4 (b), and 32 (2), Chap. Ill— Par- 
tition of rent-free holding — Suit maintainable, 

S. J2 (2) does not apply to a rent-free grantee 
but falls within Chap. Ill which deals with di- 
vision, devolution and transfer of tenancies. A 
tenant does include a rent-free grantee. A suit 
for partition of a rent-free holding is maintain- 
able m the Civil Court.f AWN (1908), 197 Appr.) 
Sagar Mai v. Makhan Lai, 5 A L J 734* 
31 All 49= A W N (1908), 279^ 
* 1 Ind Caa 76 


9— Ss. 4, 19, 21, 23, 24, 25 — Thekadar^ 
Meaning of — Bub-lease granted by thekadart- 
Not void; — 

Iff 

A tenant under 4 (6), includes a thekadar amd 
within the meaning of the Act a thekadar ig a 
non-occupancy tenant, A taliadar^ therefoi^e, ’ is 
competent to grant a sub-lease of his holding for 
a term of one year pnder 8. l6. 


§ CL4 

i-^v . 


1 
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10 — S. 4 (12)— Landlord and tenant— Plot 

in ahadl- Eight of an agriculturist tenant to 

build upon — Improvement. — 

An agriculturist tenant has no right to build 
a shed upon a plot of land in the ahadi, without 
the permission of the zamindar, although he has 
been throwing rubbish over ii^ for a long time. 
A structure built on a plot of land within the 
ahadi is not an improvement within the defini- 
tion of the word in s. 4 (12) of the Tenancy Act. 

Jagannatli v. Gufdiyal Singh, 
10 Ind Gas 284. 

11 — Ss. 5, 18, 20, S7 — Fixed rate tenant — 
Etlheat to Crown: — 

A fixed rate tenancy is but a limited interest 
which cannot be the subject of escheat to the 
Crown. Such a tenancy is carried out of the 
landholder’s interest m the land to which it re- 
lates and a fixed rate tenant has no absolute in- 
terest in it. Jf the tenancy comes to an end, it 
necessary goes back to the estate which it was 
carried out of, and lapses to the landholder. (30 
All 488 Overr.). Fulshi Ram v. Gurdial Singh, 
7 A L J 1011 (F B)=7 Ind Cas 281. 

12— S. 7— Applicability of, to mortgage exe- 
cuted in 1894 — Mortgage of sir— Whether mort- 
gagor obtains ex-proprietary rights — 

R in 1894 made a usufructuary mortgage* of ^ 
his sir laud to the plaintiff. S, the son of E, on 
the following day executed a liahitliai promising 
to pay rent in respect of that land to the mort- 
gagee. The lower appellai-e Court and a single 
Judge of the High Court that S was joint 
with his father at the time of the mortgage and 
became an ex-proprietary tenant and was not 
liable to pay more rent than such tenants wf^re 
liable to pay. Meld^ that the mortgage having 
been made in 1894, provisions of Agra Tenancy 
Act of 1901 did not apply, and the mortgagor 
ae^uped no ex-proprietary rights in respect of 
the i^tr, S was therefore liable to pay rent at the 
rate mentioned in the hahidiat. 16 All 337 Fob 
Sheo Lai Singb y. Sukbdeo Singh, 

6 A L J 437=31 All 868=2 Ind Cas 462. 

1,%-Ss. 8 and 22— Tenant at fixed rate— 
*Ctect|pahiey Tenant — ^Transfer by deed — Succes- 
sion ^ch^land— Sister no heir.-* 

* 4 a tenant^ described 

tenaptf #ho, under 
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a contract with the Zamindar, holds at a fixed 
late of rent. 

Hence, where a Zamindar transfers land un 
der a deed to a tenant, conferring on him the 
right to occupy at a fixed rate of rent, the trans- 
feree becomes only an occupancy tenant and 
not a tenant at fixed rates as defined by S. 8 of 
the Act. 

The sister of such a transferee, not being 
mentioned in the list of heirs given in S. 22 of 
the Tenancy Act, is not entitled to inherit. 
Bachcht alias Bachia y Bachchi,3 A L J 513 
=A W N (1906), 219=28 All 747. 

14— Ss 8, 20, 22— Tiansfer— Succession-— 
Claim of sister to inherit:— 

A transferee trom a zemindar under a deed 
which purports to confer all the rights of a ten- 
ant at fixed rates acquires only the rights of an 
ocf'upancy tenant and not those of a fixed rate 
tenant as df^fined in S. 8 of the Tenancy Act. The 
i fixed rate tenant lef cried to in s 20 of Tenancy 
j Act IS a tenant descnbed m S. 8 of that Act and 
not a tenant who under a contract with the ze- 
mindar holds at a fixed rate of rent. The interest 
of such transferee cannot under S. 22 of the I’cn- 
ancy Act devolve upon his sister. Backchi y, 
Bachchi, 3 A L J 13= 1906 AWN 219. 

15— Agra Tenancy Act f 11 of 1901) Local 9 
— fixed rate tenant— record at last revision — con- 
clusive proof. — 

When at the last revision of settlement a per- 
son IS recorded as a fixed rate tenant, it shall be 
conclusive proof of his being such a tenant. A 
com fc cannot enquire whether his name was re- 
corded With the consent of another tenant. 

Mulai Singh y. Rajwant Singh, 
3 A L J 842 =(1906) AWN 68. 

16— S. 9— Fixed rate tenancy — Evidence — 
Revision of settlement — Plea of entry of name 
with consent of the fixed rate tenant: — 

Held, that the provisions of S. 9 of the Agra 
Tenancy Act 1901, are clear and imperative and 
bar a court from inquiring whether a person’s 
name has been entered at the last revision of set- 
tlement as a fixed rate tenant merely with the 
consent of the real tenant. Mulai Siugk y. Raj- 
want Singh, 1906 AWN 68 = 3ALJ 428. 

— Tenancy Act (Agra) Ss. 10, 20 — Usufruc- 
1 tuary mortgage of lands— Possession not 
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d^^li’irnrei to ra irtsn — Smt h> jmiver poss*»8Sion 
nut m u it * ~fn pin delic o pot ot' est 
e m li I 1 1 — in.lua Ooutrac^- Act (IV 

of \$U), <; ». 

A iH urn ’t* t iry of land'* was 

mii • to th ‘ pUi itiif, >n wh mt ddi- 

\f r I r > ji a 4 lit by hi n **ith n* t > r(*eover 

p N4 n ir 1 1 r« M J* »r th j m >!*t jr i^o*m >aey aud 
il i»n ii: “H by ot G if prop-‘ity. 

f { ’//, tb if p{ if itiffi was not entitleil either 

to re • iVf ( p lysif^al p is-iession of the property or 
to g •& a r ‘tund of the moitey he h^d piid, but 
that h* ciiil I reafc *d oa the exproprie- 
tary tenure, Rif: 22 All 2OS, Fol: 11 Bim L R 
611 J Diat: Dep-in Rai v. Ratn Khelwan Rai, 
7 A L J 330 = 5 Ind Gas 557. 

Notes.*— t)*st: 7 indOasTlS. 


19— Ss. 10 20, 83— Sale of sir lands — Ag- 
reement to surrender ex proprietary rights — 
Possession not dalivfr’d — buit for damages for 
breach of contraet—Contraet Act ( IX of 1872 ). 
S. 65.— 

The defendants exeeiuel a sale-deed m favour 
oC the pUinriffs, wn ^reby fch *v p irporfced to sell 
thcsr.'(iw/«r7i/i property, togtHher with .t//* and 
UiHilLadi^ hiiU an! civenanted to execute a 
deed of relin'inisliment m respect of the latter 
and to surrender thfir ex-{>roprietary holding by 
filing an application in the Revenue Court. Three 
days later a deed of relinquishment was executed 
in accordance with the stipulation in the sale- 
deed, but no application was marie to the Revenue 
Court surrendering the holding, and possession of 
the kir and khutlkukht lands was not delivered 
to the purchasers. The sale-deed contained a 
rtipnlation that, in the event of delay in deli- 
Tlly of possession or objection to the surrender 
»ltWr®*-pwprletary rights by filing a formal 
fihdcufs shall pay damages at the 


" Upon a suit being filed 

I ^ . II . ? » ' ' . 
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for recovery of damages for breach of the afore- 
said agreement, IiFld, that, whether the transac- 
tion was regarded as an attempted sale of ex- pro- 
prietary rights or an agreement to relinquish 
those rights when they arose, it was unlawful, 
and therefore the claim to damages for failure 
to deliver possession of the sir and 'khudliasht 
lands was not maintainable. Ikl’sm Ullah 
Khan v. Moti Chand, 8 A L J 826. 


18— Ss to, 202— Suit for possession in Civil 
Court -A^neiiltnral land — Defendant pleading 
tenan 7 — iiix.jh mge — Kx-propnetary tenant — 


20— Agra Tenancy Act 8s 11, 34-— Holding 
of tenancy for over twelve years without pay- 
ment of rent with consent of — Zemiudar-Acqui- 
sition of occupancy — right. 

A tenant who has been in posse'^sion of a 
holding for over twelve years with the coiAnt 
of the Zemindar om acquire an occupancy right 
m the holding notwithstanding the fact that 
he has been paying no rent to the zemndar, g. 
34 of the Agra Tenancy act, 1901, does not apply 
to such a case, 

Khushi Ram v. Mahasingh. 10 Ind Gas 112 


The rights of an ex-proprietary tenant do not 
arise, when there la an exchange of zrraindari 
Ik^twecn c) s’iu'*rs. In 0 suit for possession re- 
lating <’0 agricultural ian I the defend int pleaded 
that h' wvs i t^nnit; /eVr/, that thcCuirt first 
inst ince was b laml to folio v the proce lure laid 
dow 1 la *1. 2 U of thi Agra Tenancy Act. 

Kura Singh v. Ciih illu, 8 A L J 329. 


91— s 60— Agra Tenancy Act (11 of 1908 ) 
Ss 11, 18, 20— Fixed-rate tenant— Mortgage- 
Covenant that the mortgagee will remain always 
in possession of property after redemption-Olcyg 
on redemption* S. 18 of the Agra Tenancy Act, 
1901, relates to the right of occupancy referred 
to in S, 11 of the Act and does not apply to the 
case of a tenant at fixed rates whose interests 
are under S. 20 heritable and transferable. 


A stipulation in the mortgage-deed, by which 
on the payment of the principal, interest and 
I costs, the mortgagor is not to recover possesion, 
but is bound to allow the mortgagee to continue 

* in possession apparently in perpetuity upon 
^ payment of a fixed rent, prevents the mortgagor 

from getting the property unfettered, and is 
thus a clog on equity of redemption. ( 1903 ) A 
C 235; 88 L T 63<* 51 W R 636; 72 L J K B 471 
j 9 Bom 524, Fol; 22 All 238 Dlst, 

* Shoe Singh v Birahahadui* Singh. 

I 6 Ind Cas 707. 


22 Tenancy Act (Agra) Ss.20, Sfi-Kelinquish 

ment— Kx-proprietary tenancy— Agreement to 
surrender.— An agreement to relinquish expro- 
prietary rights in s/r land is not an agreement 
which could be enforced by either a Civil or a 
Revenue Court. 


^ A judgment-debtor entered into an agreement 
I with the decree-holder to relinquish a part of 
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the lauds in his favour, while the decree holder 
agreed to give up a part o! the decretal amount; 
Beld, that the transaction did not amount to 
surrender of tenancy, Reghubans Sabai v. 
BHjaandan LaL ^ A L J 477 

1 Ind Cas 731. 

23— S. 20— Occupancy right sold— Purchaser 
of such rights acquires nothing— Rig it of occn. 
pancy tenant to relinquish after assignment;— 

It is of the utmost-importance that oceupancy 
holdings should not be subiect to prolonged 
litigations. When such holdings are sold in execu- 
tion of a decree eontrary to the provisions of S. 
20 of the Tenancy Act the purchaser acquires 
nothing. The act renders it illegal to sell an 
occupancy holding in execution of a decree. 
SemUe; — An occupancy tenant after assigning, 
his rights or subletting can relinquish h’s occu- 
pancy rights to the prejudice of his assignee or 
sub-lessee. Madan Lai v. Syed Maliamad ali 
Nasir. 1908 A W N 182=3 A L J 116=28 
All 696. 

Notes.-Fol: W N (1907) 76; 29 All 327, 3 
ALJ 731=4 ALJ 306=(1906) W N 
300. Appr; 29 All 129. 

24— S.20-' Occupancy interest, mortgage of— 
Interpretation Bond — executed while act Xli of 
1881 in force— Default after 1902:— 

Where certain debtors executed a bond cove- 
nanting to place the creditor in possession of the 
‘land mortgaged’ upon default in payment of 
interest and stipulating that ‘the laud mortgaged 
shall remain hypothecated and pledged in lieu of 
the amount of debt so long as it is not paid off:’ 
Held that ‘the land mortgaged’ meant ‘the land 
when mortgaged’ and the bond was not in ten- 
ded to and did not operate as a deed of usufruc- 
tuary mortgage until the date on which the de- 
fault was made. Where the money was borro- 
wed when Act Xll of 1881 was in force and 
default in payment of interest accrued after Act 
11 of 1901 came in force, ^eld that the latter act 
could govern the case. Proprietors whose propri- 
etary rights are mortgaged under a deed of 
usufructuary mortgage become tenants with 
rights of occupancy and those rights cannot be 
mortgaged. Harnaitda Rai v. Nakchhedi Rail 
3 A L J 691«(1906) AWN 302. 

Notes 4 A L J 306=29 all 327= A W 

N (1907) 76. 
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25 — S.20 — Occupancy holding-Usnfructuary 
mortgage prior to the passing of the act— mortga 
gee not getting Possession-Suit for possession 
after passing of the Act- Retrospective effect of 
the act — . 

B executed a deed not usufructuary mortgage 
fora term of twenty years, in respect of hia 
occupancy holding in 1896. in favour of 0. 0 
su«-d for recovery of possession as usufructuary 
mortgagee after the passing of the agra Tenancy 
Act, 190 i: that O’s claim should succeed; 
that Act 11 of 1901 did not affect retrospectively, 
that if what the tenant did was valid under the 
law in force at the time when the mortgage was 
made, and that, if the mortgagee was entitled 
to enforce his mortgage before the passing 
of the new act, he would be equally entitled to 
do so after the passing of that Act. (3 A Ti J 40; 
AWN (1906) 28; 15 All m, 26 All 78 Fol.) 

Bhikha v. Umrao bingh 5 liid Cas 82. 

26— S.20 — Mortgage of occupancy holding— 
Redemption of a prior valid mortgage -Rights of 
mortgagees, — 

A usufructuary mortgage of an occupancy 
holding was executed after the passing of iNorth- 
Western Provinces Tenancy Act. The moitgage 
sued to redeem a prior mortgagee cf same holding 
whose mortgage was executed before the passing 
of tne act. KM that the mortgage under which 
the plaintiff claimed was invalid and unlawful, 
that the plaintiff had acquired no right under his 
mortgage and was not entitled to redeem the 
prior mortgagee whose mortgage was valid 
under thelaw. (26 A W N (1906). 182=8 A L J 
476. Fol 15 All 319, 26 All 78 Ref: ) Banmale 
Pandev. Bisheshap Singh 1906 AWN 300 
3 A L J 731—29 All 129. 

27 — Agra Tenancy! act ( II of 1^01 Local) s. 2o 
21 31-Occupanoy holding, uasufructuary mort- 
gage o£-void, not voidable-lndian Contract Act 
( Xr of 187P) section 23. 

A transfer by an occupancy tenant of his interests 
in his holding is absolutely forbidden. A usufruct- 
uary mortgage of an occupancy holding, there- 
fore, if permitted, would defeat the provisions of 
the Agra Tenancy Act, it is unlawful within the 
meaning of section 23 of the Contract Act, and is 
void. 

The word voidable ” in section 31, Agra 
Tenancy Act, is not used in contra-distinction to 
“ void ” but means that the transfer made 
in contravention of the provisions of section 22 
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may b« avoided by the landholder in the manner 
provided in the section. Sections 20 and 21 
were enacted in the interest as much of the ten- 
ant as of the landholder. 

An occupancy tenant mortgaged his holding 
witd possession to a person, who subsequently 
re-let the land to the mortgagor and sued him 
for arrears of rent. JMd that the plaintiff was 
really asking the assistance of the Court to enforce 
an agreement, the consideration of whif‘h w«s 
unlawful and which was therefore void. (3 A 
LJ oOl, idem 741 idem 470 follo=2 A liJ 150 
referd to) Ram Sarup v. Kishen Lai. 

4HLJ 306-1907 A W N 76=29 all 327. 

28~^.20“1 sufmctuary mortgage-Sir-Sir sold 
after the passing of Agra Tenancy Act-Position of 
mortgagee— Bx-propnetary tenancy-Transfer of 
holding— Ejectment— One IVf mortgaged his rcwt* 
nditrt and to the plaintiff by way of simple 
mortgage m 1890. M subsequently usnfrnctuarily 
mortgaged the samealiare and^f^r to the defendant 
in 1807, In 10Oo, the plaintiff brought a suit on 
his mortgage of 1800, obtained a decree, and pur- 
chased the mortgaged property in execution 
thereof : IMd, that the defendant, who was in 
possession of the ntr evei amce hia mortgage of 
1897, could not continue to hold the property as 
mortgagee of the ex-proprietary tenancy which 
accm^Hl in favour of Ins mortgagor on the pur- 
chase of the sir m 1905 by the plaintiff, and that 
the defendant was liable to be ejected from the 
holding at the instance of the plaintiff in an 
action of ejectment. 21 All 548 Dist. Dw^apka 
Chand Y Sheikh Khadim Husain. 

9 Ind Cas 553 

29— Agra Tenancy Act— S. 2o— » Shall pre- 
sume — Meaning of-ltividence -Presumption 

liecord of-plaintiff & name as co-sharers-Kvidence 
Act 8 4.— 

by Richard^ C J Banerji, Raramat 
Husam, Tudball, Chamier and Piggott J J ( Kno 
J disssenting ), that the context of s 201 of 

the Agra Tenancy Act cWrIy shows that it was 
the iniention of the Legislature that the Rp'venue 
1 curt, in the case of a recorded co-st^aier, in the 
clasfofwds specified in the section,’ should, 
dispose of the suit on the as-sumption that the 
proprietary title in respect of 
M which he it record^ki; the |n*oviso to the section 
Ml shows the limitation of tho presumption. 
it can only rebutted by^ separate eutt ia the 

i-. il i i'i i J 
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Civil Court, but so far as the Revenue Court is 
coaoerned, it cannot go bahmd the entry in the 
revenue papers, receive evidence and itself try 
the proprietary question. ( 30 A 447, F; 42 A 427 
Ocernded ) Per Itiehards C /—The policy of 
Agra Tenancy Act and Land Revenue Act is to 
make records as valuable as possible, and to put a 
premium on persons, who were entitled to have 
their names recorded, taking the necessary steps 
to have the record of their title made. Per 
/—The words “ shall presume ” in s. 201 of the 
Agra Tenancy Act connote a rebhttable presump- 
tion. Diirga Prasad v iiazari 

« A L J 102S F B, 

30— S. 20— r P Rent Act S 9 — Occupancy 

tenant— Usnfrncfcu&ry mortgage— Tenancy deter- 
mined — New lease to mortgagees by landlord — 
Whether such interest transferable. — Where an 
occupancy tenant had made a usufructuary mort- 
gage of a portion of his holding, there being an 
arrangement between himself and the mortgagees 
as to payment of the rent and the rent fell into 
arrears in consequence of which the landlord 
ejected the tenant and determined the tenancy 
and granted a new lease to the mortgagees. — 
Ideld, that having regard to the nature of the 
property, a suit for redemption of the usufru- 
ctuary mortgage by the evicted tenants would 
not lie. S 9 of the Act No XII of 1881 and S 20 of 
the Tenancy Act of 1901 forbid a transfer of the 
interests created by the If^ase. The tenancy 
having bCen duly and legally determined, the 
landlord who was party to the suit for redemption 
was entitled to retain the present lessees as his 
tenants. Kehar v Hasan AH Khan. 

2 A L J 583. 

31— S. 21 — Occupancy tenant-Usufructuary 

mortgage executed before the Tenancy Act came 
into force:— fie?/, also that a usufructuary mort- 
gage of his holding made by an occupancy tenant 
before the coming into force of the Agra Tenancy 
Act is not rendered invalid by S 21 of the Act, 
even if S 21 does prohibit an occupancy tenant 
from parting with the possession of his occnpancy 
holding by making a usufructuary mortgage, 15 
AH 210/ 26 AH 78 ret to. Bahil Lai y 

Ram Lai. 1906 A W N 28«3 A L J 40. 

Notes— B^ol m AH 479 F B=A W K (1968) 
195=^-15 A Ljr447;»ef. 6 ALJ 989. ' 

32— Agra Tenancy Act— p, 21— Mortg^^ of 
occupancy holding— Suit by mortgagor tq ^(^Yer 
possession— Illegal contract— BestitutSljjr bf 
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benefit.— 'Under the Agra Tenancy Act, the mort- 
gage of a cultivatory holding, is void but the 
person who made the mortgage cannot, on 
principles of equity, bf^ allowed to take back 
the property, unless he put the mortgagee into 
the position in which he was before the mortgage, 
and restore to him th** money which he received 
from him. AWN (1588) 128 Fol; 

Bahoran Upadhya v Uttamgip 8 A L J 931. 

33— S. 22— Pleadings— -Sufficient findings— 
Benxission of issues unnecessary— Agra Tenancy 
Act ( 11 of 1901 )S 22 — Succession of collaterals- 
Joint cultivation— Burden* of proof on collateral 

Where a man sets up his succession to occu- 
pancy or non-occupancy holdings, recorded in 
the name of his deceafted relative, he is bound 
to show that he shared in the cultivation of the 
holdings at the time of his death. 

Where the findings of the Court below are 
sufficient to dispose of the cas^, it is un-necessary 
to remit issues to the lower Court. 

Sarwan Singh v Ramsarup Singh. 

6 Ind Gas 499. 

34— S. 22-Male lineal descendant— Adopted 
son— Hindu Law. 

A son duly adopted according to th6 Hindu 
Law must be treated as a male lineal descendant 
within the meaning of S. 22 of the Agra Tenancy 
Act 1901 ( S D 5 No of 1904 approved of; A L J 
77;AWN (.1908) 67/ dU All 128 Kef; 40 P K 189*; 
43 P K 189o Dist, ) KalHan v Cheedu Sinsrh. 

8 Ind Caa 228. 

85— S. 22 — Bight of succession to oocupaocy 
holding— Right of succession opening out before 
the Tenancy Act— Indigent daughter— Right of 
afiluent daughter postponed— Hindu Law. Where 
An occupancy tenant died befote the coming 
into operation of the 'J enancy Act leaving two 
daughters, one indigent and other rich, and was 
isthecCeded by the former. that the rich 

daughter was entitled to inherit the holding upon 
the death of the indigent daughter in 
ptACetAnce to thelatteris son; the right having 
acquired on the death of the 

hiilfer, was merely postponed during the lifetime 
of %lie daughter. Balari v itol Chand. 

§ fnW Gaa 384^32 AH ^t4=-*7 A L J 293. 

^ Ifelle^ne^ dS^ccuidAntT-lllc^ti- 
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An illigitimate son of a sudra by a continuous 
concubine is entitled, in the absence of a legiti- 
mate son, to the occupancy holding of his father 
as a male lineal descendant. ( 13 M I A 141, 2 All 
134; 6 All 329 Ref. ) Ram Kali v Jamuna 
5 A L J 629«A W N(1908) 229«: 

30 All 508. 

37— S 22— Agreement dividing holdings-8uit 
for possession of a moiety barred. A suit for 
possession of a moiety of cultivatory holdings is a 
suit for division of those holdings, inasmuch as 
the Oourt 18 asked to declare that the plaintiff is 
entitled to an undivided share of the holdings and 
to put him in possession of that share. 

If the owners of an occupancy holding enter 
into an agreement and divide the holding, the 
division would not be binding, on the landlord. 

A suit for possession of a share in such hold- 
ing under the agreement is barred by the piovi- 
sions of S 32 of the Act. Achbey Lai v Janki 
Prasad 3 A L J 735== A WN (1906)274= 

29 All 66. 

NotCfi— Over 31 All 348 FB;t>AL J 343 = 
1 Ind Cas 694 Dist, 4 A L J 789=1908 
A W N 3. 

88— Agra Tenancy Act II of 1901), section 

22 (1) — male lineal descendants Mahomme- 

dan Law of succession not applicable. 

The new Tenancy Act has completely alter- 
ed the rule of devolution in the case of an occu- 
panev tenancy upon tho death of the tenant, 
i he tenancy no longei devolves '* as if it were 
land” (as in Act Xll of 1881) but on the lineal 
male descendants of the last tenant. The Ma- 
homedan Law of Succession does not apply. 

Hence, where a Mahomedan occupancy ten- 
ant died leaving a son and grandson, held that 
they would share the occupancy holding equally, 

Bhurav. Sahab-ud-din. 5 A L J 77= 

AWN (1908) 37-30 All 128. 

39— Ss 22, 32 — Occupancy rights acquired 
; by widow before the passing of Act — Devolution 
on brother — Jurisdiction— Civil and Revenue Co- 
urts. Y and M two Mahomedan brothers, joint- 
ly held an occupancy holding. M died before 
the passing of the new Tenancy Act leaving a 
widow. His share in the holding was recorded 
in the widow’s name. The widow of M died 
leaving a brother. The Revenue Courts entered 
the name of Y’s son in place of M’s widow. The 
widow’s brother brought this suit for joint poa- 
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session. that the suit was not obnoxious 
to the bar of S; 32 (2), Tenancy Act, as it was 
not a suit for actual dirision of the occupancy 
holding, ATe/i, further that M having died be- 
fore the passing of the Tenancy Act bis widow 
inherited bis property absolutely and bad abso- 
lute right to be considered an occupancy tenant 
and that after her death which took place after 
the passing of the Act, her brother was entitled 
to succeetl as provided in S. 22 (cj. Ayah All 
Khan v. loshuq AH Khan 1908 A W 
N 281«5 A L J 738=31 All 51 = 
lind Cas 593. 
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S. 22 cl. (a) of the Agra Tenancy Act, clear- 
ly contemplates legitimate lineal descent. Held, 
therefore that the defendants, wh« were found 
to be the illegitimate sons of an occupancy — 
tenant, who was not a Sudra and who also al- 
leged that they were his ckelas, were not entitled 
to succeed in either capacity. JftgeRhai? Jati v. 

Bindeshri Pfasad 8 A L J 731. 

43— Ss. 25, 31— Rent Act XII of 1881— Sub- 
lease by occupancy tenant for more than five 
years under old Act-Validity of such lease un- 
der thisAct — Voidable, not void -Sub-lessees’ 
suit for possession. — 




40 — Agra Tenancy Act Ss. 22, 82— Occupan- 
cy hdding-widow succeeding to her husband- Re- 
linquishment by widow to the prejudice of the 
riversioner. 

Th'^Jatecpst of Muhammadan widow succeed- 
ing to the occupancy— holding of her hu4.band is 
a limited one, and is liable to come to an end 
at any moment abe dies or remarries. She 
therefore cannot rdimpiish her limited rights 
in the holding, ti the prtdudiee of the person, 
who will succeed in the event of her remarri- 
age or death (27 All 82 Ref), Jhabbar Mu- 
aalman v. Suraj Prashad 

9 Ind Cas S94«. 

41— -S, 22— Widow acquiring right in oc- 
ciiranoy holding before the Act— Bftect of re- 
marriage— Contract Ac*" (IX of 1872) S. 21^ 
Mistake of Law. A widow, who succeeded to 
the rights of her husband in any occupancy 
holding, before the new Tenancy Act came into 
force, couhi not lose it after the passing of the 
new act on account of her re-marriage. 

When the parties honestly believed that the 
plaintiff had lost her r'ght to th® occnpincy right 
of her husband, by reason of her second marri- 
age, and there was no fraud or misrepresenta- 
tion by the defendant Zamindar, and the plain- 
tiff agreed to take the land on an increased rate 
of rent under a lease, //eld. that the lease could 
not be set aside as it w,is a contract entered into 
between the parties by reason of an innocent 
mistake on a point of law shared iiy all the par- 
ties (17 Gal 221 Distgd.) Sahibs n Bibi v 
HadHolal 4ALJ475 = 

AWN a907j 197. 

22— Occupancy bold 

t: ' 

It!!'!' 


The occupancy tenants of some lands granted 
a lease in favour of planttiff for a term of 25 
years and put plaint ifi in possession of some por- 
tion of the lands. Thd remaining portion was 
in the occcupation of the defendants uuder a 
lease, which was to expire one year after the 
lease in plaintiffs’favour. Just betore the expiry 
of the lease in favour of the defendants, the les- 
sors of the phintiffs granted another lease in fa- 
vour of the defendants ignoring the lease in 
favour of plaintiffs, for another term of five years, 
and hence, the defendants continued in posses- 
sion. The land-holder then sued the plaintiffs 
for a cancellation of the sub-lease in their favour: 
but that suit was dismissed by the Revenue 
Court on the ground, mte?' alia, ibat the sub-lease 
having been granted before Tenancy Act of 
1901 was valid. Plaintiffs now sued for posses- 
sion of the portion of the lands not delivered 
to them. The defence was that sub-lease in 
plaintiff’s favour was invalid, the same being 
for more than five years and, as such, opposed 
tos. 2.*) of the Tenancy Act of 1901. It was also 
contended tlmt, the lessors of plaintiffs not be- 
ing in possession when the lease was granted 
to plaintiff, the agreement was one for a grant 
of the lease in the future and as such the plain- 
tiffs had no vested rights to sue for possession. 
Held, (1) that the lease, having been granted 
when the old Tenancy Act was in force, was per- 
fectly valid anvl it was not affected by the Act 
of 1901, the former Act not having contained any 
limitation as to the period of a sub lease; (2) 
that the agreement w'aa not merely an agreement 
to grant a Uw. in the future, but a perfected 
present lease giving the plaintiffs a right to sue for 
possession on the expiry of the then lease in fa- 
vour of defendants (AW N 1901. II, P); (a)thst 
assuming that the lease in favour of plaintiffs 
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was governed by the new Tenancy Act s. 31 of 
I the Act makes sub leases granted by tenants in 

} contravention of S. 25 voidable at the option of 

^ the landlord and not void; that the landlord’s suit, 

in this case, having been dismissed and the deci- 
sion having become final, the sub-lease in favour 
of plain tifis was valid; and (4) that the lessors of 
the plaintiffs having in consequence of the lease 
in favour of plaintiffs, deprived themselves of all 
rights to grant another lease in favour of any- 
body else, the lease in favour of defendants even 
though they might have taken the same in igno- 
rance of that in favour of plaintiffs, could not 
prevail over that in favour of the latter. 

Lalu Ram v. Thakurdas 

AWN 1905 53-2 A L J 156. 

Ss. 31, 57, 179, 199 -—Ejectment of 
tenant and sub4essee — Appeal to the Commis - 
sioner — Tenant setting up custom of transfer— 
proprietary title. If a suit for ejectmsnt on the 
ground of an act or omission detrimental to the 
land in a holding or inconsistent with the pur- 
pose for which it was let, is brought against a 
tenant alone, an appeal lies to the District Judge 
from the decision of the court of first instanoe.lt 
the suit is for ejectment of the tenantandhistraus- 
feree on the ground mantioned in clause(d) of s. 
57, it is a suit under the second clause of s. 31 
and is a suit mentioned in group 0 Sch IV and 
an apppel in such a case lies to the Commissioner. 
A suit for ejectment was brought a gainst the de- 
fendant on the ground that he had let the 
land for building purposes and that that was in- 
consistent with the purpose for which the land 
bad been let to him. Defendant pleaded that 
there was a custom in the village by which the 
tenants were competent to sublet. The suit, was 
partly decreed. Held^ an appeal lay to the Com- 
missioner. Held further, that question of propritary 
^tle was raised in the defence. Lachman Das v 
^abi Bakhs i, 6 A L J 39-31 AU 109- 

1 Ind Cas 161. 

45. — (II of 1901, local). Section 32— Division 
of occupancy holding — Suit for declaration of 
ifight — Suit maintainable. 

A suit for a declaration of right to a share in 
lam occupancy holding is maintainable. 

A declaration as to his rights obtained by 
one CO -sharer against the other co-sharers does 
pot and cannot effect any division of the hold- 
ing or distribution of the rent thereof. (30 All 

ac SjS 

; ^ 

& * 
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90, Fol, 29 All 66, overruled. Najib Ullah 
V. Gulshen Khan. 6 A L J 343 (F B)— 

81 All 348=1 Ind Cas 594. 

46. —S. 32— Fixed rate tenancy — Division 
among eo-tenants— landlord. 

The tenants of a fixed rate tenancy are en- 
titled, as between themselves, to divide the hold- 
ing ; such division cannot bind or anywise 
prejudice the landlord, but as between the 
tenants themselves it is perfectly legitimate. 

Sheobalak Kalwar v Kalka Singh, 

5 Ind Cas 317. 

47. — S. 32— Division of tenancy— Abate, 
ment — Death of pro forma defendant. 

Plaintiffs claimed a half share in an occup- 
ancy hoi ling and prayed for possession of that 
share or sueh other relief as the Court might 
ihink fi” to grant. Tie Court below passed a 
decree for possession of the share claimtd. 

II dll, tint this wTs substantially a decree for 
division of the holding and was opposed to S. H2 
of the Tenancy Act. The pi linti ITs wre, how- 
ever entitled to a dc ‘laration of right to one half 
of the holding. Ashiq Hus sin v Arghari 
Begim. 4 A L J 809-30 All 90=* 

1908 W N21. 

Notes:— Ref : 6 A L J 343 F B-31 All 348 
s= 1 Ind Cas o94. 

48. — S. 32 Cl. 2 — Proceedings commenc- 
ed— Partition of a holding— Greueral Clauses 
Act 1 of 1887 C local') Sec 11.— 

“ Proceedings ” include the whole proceedings 
from the filing of the plaint down to the final 
order in execution. Hence whore a suit was 
instituted before the coming into force of the 
new Tenancy Act, but an appeal was filed after 
its coming into force.*— that the proceed- 
ings commenced when the plaint was filed, and 
that the last clause of Section 32, Act, TI did not 
apply to such proceedings by reason of Section 
11 of the Local General Clauses Act, 

Saligam v Kharag Jit. 

1 A L J 428. 

I 49.~S. 32 — Suit fdr exclusive possession of 

occupancy-holding— IT P Land Rsvenue Act S 44 
I — Revenue Court ref a4ng to correct an entry— 

1 Jurisdiction of Civil Court.— 

Where a suit is brought by the plaintiff for 
exclusive possession of an occupancy- holding on 
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so.— S. 32— A.ct C Local ) No. Ill of 1901 
United Provinces Land Kevenne Act) S — 
Civil and Revenue Courts— Jurisdiction— Sait for 
partition of a rent free plot: — 


that a suit for partition of certain 
isolated plots of land alleged to be held 
rent free is not excluded from the jurisdiction of 
Civil Court either by Section 233 of the United 
Provinces Land Revenue Act, 1901, or by Section 
8Sof the Agra Tenancy Act 1901, *5 All 452 

re! to. Abdul Kai»ini v Ramzan 

1909 AWN 197. 


Nutee:— Apppr: (1908) AWN 279, 5 A L 
J 734, 31 All 49. 


51,-S. 84-Applicabihty of the Section- 
Tenant holding with consent of Zemindar. 


cl the jamahand} is nob an o’*der with, 
leaning of the section. The decree or 
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the ground that the defendant is a trespasser, it 
cannot be regarded as a suit of division of an 
agricultural holding, and S. 32 ot the Tenancy 
Act does not bar it. 1906 A W K 274 dist. The 
decision of the Revenue Court refusing to cor- 
rect an entry in the revenue register as to the 
name of a tenant cannot preclude the plaintiff 
for maintaining a suit in the Civil Court. S 44 
of the Agra and Oudh Land Revenue Act refers 
to registers A-D and not to register E. (1906) 
A W N 274 Dist. Ajodhya Singh v Ram 
ByalUpadya. 4# A L J 769= 

1908 AWNS. 


order referred to m the section is the decree or 
order made by a Revenue Court on land-holder’s 
application for enhancement of rent. A tem- 
porary absence of an occupancy tenant from his 
village owing to famine does not determine his 
occupancy rights. Ganesh Baksh Singh y 
Mata Din. 1 Ind Cas 70. 


Section 84 of the Agra Tenancy Act. 1901, 
applies to a case where a person occupies land 
without the consent of the land holder, and 
not where he occupies it as his tenant. 

Chidda Stngh y Hup Ram 
10 Ind Cas 224<. 


53.— S. 45— C PC-0 2 rr 3, 6 (1882 S 46) 
Application of, to N. W. P Tenancy Act— Suit 
for rent — Separate holdings— Joint suit not 
maintainable. 


S 45 of the Code does not apply to suits for 
rent. A landloid cannot bring a joint suit for 
rent of several holdings, both occupancy and 
non -occupancy. The N W P. Tenancy Act 
contemplates separate suit fo^ arrears of rent 
in separate holdings. Jagannath Prasad 
vTore. 3 A L J 610=A WN(1906) 253 

29 All 18. 


Agra Tenancy Act.— Sections 40, 90 

—Sec Landlord and Tenant — Compensation for 
improvements. 

52. — S. 41— Enhancement of rent— Correc- 
tion of Jamabandi as to rent— Determination 
ofoceilpancy righis by temporary absence. 

A ssamindar can obtain an enhancement of 
rent, only in accordance with S. 41 of the Ten- 
ancy Act, which provides that the rent of an occu- 
pancy tenant should Be liable to enhancement 

a by a registered instrument, and by a 
■m otte of a Revenue Court. An ordt^r 


54 —Agra Tenancy act (II of 1901), Schedule 
IV (47), execution of decree— Limitation. 

The period of limitation for application to 
execute a decree under the Tenancy Act for a 
sum below Rs. 100 is thre«» years from the date of 
the final decree. The object of the Legislature 
evidently is to expedite the execution of decrees. 
Hence, where the decree-holde** having obtained 
a decree for a sura below five hundred rupees on 
14th March 1901, applied for its execution on 
13th March, 1904 and the decree was partially 
satisfied by sale of the movable property of the 
judgment debtor. Held that an application sub- 
sequently made on 22nd August 1904 for realis- 
ing the balance by sale of the immovable proper- 
ty wa^i barred by limitation, the application be- 
ing a fresh application to execute the decree in a 
different manner, (is M L J R 243 Poll.) 

Mohabbat Bahadur Lai y Uda Kunwar 
3 A L J 324=1906 A WN 97. 


55— Ss. 48, 49, 50— Landlord and tenant— 
Position of person excluded from assessment— 
Exproprietary tenant— Auction sale of his right 
—Status of purchaser— Tenant at will— Eject- 
ment.— Where a person did not refuse settlement 
under Act XIX of 1573, but was excluded there- 
from and allowed mahhana allowance in reoognip 
tion of the proprietary rights which he has origin 
Daily possessed;— that he thereby lost hl^ 
proprietary rights and became the ex.proprietary 
tenant of the ^ir land which he had held as pro 
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prietor. Any one purchasing the rights and inte- 
rests of such person in the land formerely held 
by him as sir can only be deemed to be a tenant, 
at will of such person. Bhagwan Das v 

Manohai* Lai 6 A L J 524< 

^6— 'S 51 — Remision-Thikadar’s rent not ex- 
pressly remitted— Thikadar liable to the pro- 
prietor — Lessor and lessee. 

In consequence of frost, the Government gran- 
ted a remission of revenue and also of the rents 
of tenants. The rent of the thihadar was not ex- 
pressed to have been remitted in the order of re- 
mission. that the thihadar w'as not entitled 
to any deduction from the rent payable to the 
proprietor on account of the remission, 

Shiam Lai v Makhati Lai 2 Ind Gas 629. 
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eiectment of the defendants. that the mere 
fact that the tenants had got their names recorded 
in the hhewat and had thereby denied the land- 
holder’s title, did not give the landholder i right 
to sue for ejectment in a Civil Court, a^d timt 
the suit was not barred by the proviso to S 43, 
Specific Relief Act, as no further relief under the 
circumstances could have been asked for by the 
zamitidar. 

Obiter dicta — Tenants cannot be ejected 
otherwise than under the provisions of S 66 Agra 
Tenancy Act fll of 1901). A mere verbal denial 
of landholder’s authority by tenant is not suffici- 
ent ground for ejectment under the Act. tl All 
Ua Ref. Inayat Ullah Khan v Khu4lt 

Bakeh lixidCa«665 



57 — N W T Tenancy Act (li of 1901), Ss. 56 
57 (a) (c) (d) and 80— Jijectment, breach of con- 
ditions m the lease inconsistent with the provi- 
sions of the Act, No tenant shall be ejected other- 
wise than in accordance with the provisions of 
the Act. 


Hence, where a decree for arrears of rent in 
respect of an agricultural holding has been obtai- 
ned on account of an agricultural year which 
does not remain unsatisfied at the <»nd of such 
year a decreeCor the ejectment of a tenant would 
be inconsistent with the provisions of the Act. 


Sdd also, that the tenant is entitled to costs 
only, his lease expiring by elluxion of time after 
the expiry of the agricultural year in which the 
decree is passed reversing ejectment by the lower 

Courts. Tara Singh y Khushal Kunwar 
3 A L J 34-9--28 All 610=:(l90fi) 
AWN 110. 


58-Speoific Relief Act S 4:2-Suit for declaration of 
title by zamindar against tenants who bad got their 
own names recorded as owners in the khewat- 
Further relief for ejecting tenants not asked-Suit 
not barred— Agra Tenancy Act (Local 1 of 1901) 
S. 66 — Ejectment — Verbal denial of landholder’s 
title by tenants; — Defendants, who were occupa* 
ncy tenants of a certain grove land, managed to 
have their own names recorded in the hhewat as 
proprietois in respect of the plot of land. Ihe 
mmimarsxx^ fora declaration of his title. Defe- 
nce was that the suit was barred by the proviso 
to S. 4S; Sp'‘oific Relief Act, inasmuch as the pla- 
'iutifi bu<i‘omitted t6 ask for the further relief of 


59 — Ss. 56,58,63— The provisions ol Ss. 56 
55 and 63 U P Tenancy Act, refer to cases where 
the relation of landholder and tenant exists be- 
tween the parties. Lalu Ram r ThakUJ* Das 
1905 AWN 53=2 A L J 156. 


60-Ss.57 ,31 ,17 9,199-Bjectment of tenant and 
sub-lessee- Appeal to Commissioner-Tenant setting 
up custom of transfei — Proprietary title. 

If a suit for ejectment on the ground of an act 
or omission detrimental to the land in a holding 
inconsistent with the purpose for which it was let, 
is brought against a tenant alone, an appeal lies 
to the District judge from the decisiok of the 
Court of first instance. If the suit is for ejectment 
of the tenant and his transferee on the ground 
mentioned in cl (d) of S 57, it Is a suit under the 
second clause of S 31 and is a suit mentioned in 
grot-p C; Sch TV & an appeal in such a case lies 
to the Cmmissioner. 


A suit for ejectment was brought against the de- 
fendant on the ground that he had let the land 
for building purposes andjthat that was inconsist- 
ent with the purpose f^'r which the land had been 
let to him. The defendant pleaded that there was 
a custom in the village by which the tenants 
were competent to sub-let. The suit was partly 
decreed. Held^ an appeal lay to the Commissioner. 
Held further that no question of proprietory 
title was raised in the defence. Laehmaii 

Das V Nabi Baksh 6 A 1 J 39=31 AH 109- 

1 Ind Gas 161 


61 — S. 571(b) — Ejectment — Trees planted by 
tenant — Breach of contract. 


i 
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A tenant who plants in c^^ntravention of 
the contract under which he holds the holding is 
lifthi® to ejectment under s 57 (d) of the Agra 
Tenancy act. Shiam Narain Singh v Rani. 
I^raaadi lo Ind Cas 28. 

62— Determination by Revenue Court 
of question of Proprietary title— i2es judicata—- 

In answer to a suit for ejectment under B. 68 
of the Agra Tenancy Act, 1901, the defendants 
pleaded that they were not tenants, but had 
proprietary rights in the land. The Revenue Court 
ander the provisions of S. 199 of the Act itself 
determined the issue tuns raise 1 and decided as to 
one of the defendants that be was a tenant of 
the plaintiffs, and this decision became final. 
JEteldf that the decision of the Revenue Court was 
» bar to the institution by th<> defendant of a suit 
in a Civif Court claiming to recover possession of 
the same land as proprietor, 

Salig Dube y. Deoki Dube, 1907 A W N 1. 

Notes -4 A h J .515, 19)7 A W N 189, 29 All 
651, do Ail I7 U=bA W X ( 1008 ) 192=5 
A L J 40i, 6 A L J 527, G A L J 1)17; Foi: 
2J All, 160. 

63-Rent and Civil Oourts-Title, question of 
—Orders of ejectment.- —When a Rent Court 
orders the ej H*tm iut of a tenanc upon one of the 
groan Is mantion^vi in 8. 58 of the tr P Tenancy 
Act deciding itself under S. 199 of the Act the 
qaestioo of title against him, he is barred by the 
me otmjudiratahorn re-opening the question 
of title in a civil court. A W Xl(l904), 109, relied 
m. Salig Dube v. Deoki Dube, 2 A L J 334. 

. ^ SS. 58 

(a). 177 (e)--itfe3tion of proprietary title-Appeal 

to District Judge. 

Where in asuit for ejeetinont in the Rent Court 
th. defendant plead, that he has proprietary, 
Tights in the law and has paid neither rent nor 
revenue and the Court of first instance finds that 
he has held the land rent-free, /ipld, that an 
appeallay to the District Judge under s. 177 
clause (e). Tenancy Act. Raj Bahadur v. Jasodia 
2 A L J 786=(1905), A WN259. 

65-Tenancy Act (II of 1901. Local). Section 
63-Tenant-acquiring-Zamindari, effect of 

ejeetmeat. “ “ 

“P-*" a land as a tenant 
taeWentaof the tenancy. tL 

I 
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fact that during the time of his occupancy he 
acquires a share in the proprietorship of the vill- 
age makes no change in his status. Abdul 

Hasan Khan v Bhura. 3 A L J 763 =*1906 
A W N 226=28 All 763. 

66— Ss, 68, 79, 167— Landlord and Ten- 
ant— Agra Tenancy Act (11 of 1901), UPS. 79— 
Order in e 3 <»ctmeut — Suit in Civil Court by lessee 
of a tenant-i7^5j?i(7icate- Jurisdiction of Civil. An 
occupancy tenant leased his land to the plaintiffs. 
Subsequently he relinquished his rights in favour 
of the Zemhidar. The Zemindar took proceedings 
in the Revenue Court and got the plaintiffs ejected 
and put ofher persons as tenants of the land in 
dispute. In the meantime he continued to take rent 
form the lessees but without prejudice to his 
contesting the lease. Meld, that the relation of 
landlord and tenant subsisted between the parties 
up to the date when the landlord got the lessees 
ejected. The suit of the lessees for possession was 
consequently a case which was cognisable by a 
Revenue Court and was therefore barred by the 
rule of res iudlcata on accounfj^of .the judgment 
of the Revenue Court in ejectment proceedings. 
Balwant Singh v. Girdhapi Lai 5 A L J BOs 

AWN (1908) 33. 

67— S. 76 (1)— Crops or 'other products— Jas- 
mine and Bela plants-Whether included in section. 

Jasmine and hela plants come within the 
category of standing crop or other un gathered 
product within the meaning of S, 76 of the Agra 
Tenancy Act. JRam Prasad Bhagat v Suba 
Rai 7 A L J 397=6 Ind Cas 74=32 All 458 

68— S. 76 — Award under— -Suit on award— 
Act II of 1901, (N W P Tenancy) Ss. 76, 193— 
treated as an application for execution— Contin- 
uation of proceedings. Appellant, zemindar J, 
obtained an order under Act Xjl of. 1881, for 
ejectment of the respondent and offered to pur- 
chase the crops. An award was made under S, 42 
of that Act, by which the respondent was awar- 
ded a cartain sura of money. By this time, the X. 
W. P. Tenancy Act (II nf 1901) had come into 
force; but the respondent instead of executing the 
decree upon the award, brought a suit W the re- 
covery of the sum awarded, as was provided for 
under the old Act. HeJd^ that the suit may be re- 
garded as a continuation of the proceedings com- 
menced under 8. 42 of act XU of mUMeld, fur- 
ther, that having regard to the provisions of S. 
193 of the X. W. P. Tenancy Act, the suit may 
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also be properly regarded as an application for 
ex#»cution. Jhabba Lai v. Chandi Prasad 2 
A L J 644=AWN (1905), 247. 

69 — S. 79-Laiidlord and tenant— Disposses- 
sion of tenant — Landlord letting out land in 
occupation of tenant to a third person — Tenant’s 
remedy in Kevenue Court not Civil— Jurisdiction. 

When a landholder lets out land in the occu- 
pation of tenant to a third party, and he, acting 
under the landholder’s authority, takes possession 
of the land, then the tenant must be deemed to 
have been ousted by the land-holder, and his 
remedy is by a suit under S. 79 of Act II of 1901. 
(2 A. L. J. 69; 27 All: 372, Fol: ) Sokhai v Ram 
Pershad. 7 Itid Gas 486. 

70— N W P Tenancy Act (No. II of 1901)— 
Sections 79 and 87 — Zamindar letting occupancy 
holding of a tenant to a third person — Suit main- 
tainable — Limitation. 

Where on the death of an occupancy tenant 
the Zamindar let the holding to a third person 
who obtained possession, the remedy of the heirs 
of the tenant (or their representatives) is by a suit 
under section 79, Tenancy Act, to which the person 
in possession ought to be made a defendant. Where 
such suit is brought more than six months after 
dispossession it must be dismissed. Ratnlal v 
Chuni Lai 2 A L J 69«1904 AWN 281= 

27a11 372. 

71 — Tenancy Act (II of 1901), sectins 79,196, 
variety of relief-claim to recover possession of a 
holding by a tenant- Civil and Revenue Courts 
-appeal- district judge jurisditcion of applicability 
of section 196. 

The policy of the Legislature is that suits and 
questions arising between landlords and tenants 
should be decided in the Revenue Court and the 
plaintiff by claiming a variety of reliefs cannot 
come into Civil Court and set aside proceedings 
already had in the Revenue Court. Where the pla- 
intiff alleged that one L. whom the plaintiff re- 
presented, was one of the tenants at fixed rate of 
a holding of which G was the recorded tenant and 
from waich G alone was ej£cfeed,and claimed a 
variety of reliefs, but in reality wanted 
to be restored to possession of the holding 
whieh had been ejected, on the ground that the 
ejectment proceedings in no way bound him, held 
that the suit did not lie in the Civil Court. Section 
196 only applies to a case which was instituted in 
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the wrong court but on appeal comes before the 
court to which an appeal would have lain if the 
suit had been rightly instituted in the prescribed 

court. Ram Char an Ram v Sheora. 

3 A L J 226=1906 A.W N 91. 

72. — S. 83 ( 3 ) — Surrender of a holding by 
oral agreem#"nt — No notice necessary. 

Under S SB (3), it. is open to the landlord and 
the tenant to agree orally to a surrender of the 
whole or any portion of a holding at any time 
of the year. When such an arrangement has 
been made, it is not necessary for the tenant to 
give the landlord notice as contemplated by cl. 2 
2 of S, 83 r A W N ( 1898 ) 31; AWN (1902) 
201; A W N (1905i) 201; 2 A] L J 665, List) 

Kalayan Singh v Man Singh. 

» 7 Ind Cas 637. 

73. — N W P Tenancy Act (No. 11 of 1901) Ss. 
83,8 > — Landlord and tenant-Surrender, notice of. 

The appellants, tenants applied to the Tab 
sildar to serve a notice of surrender on the res- 
pondent zamindar, but they did not state that 
they had already sent a notice of their intention 
to surrender to the landholder, and that he bad 
refused to s ccept it. 

ffeld, that the notice served by the Tahsildar 
on the landholder in compliance with the appli- 
cation of the tenant was not a good notice with- 
in the meaning of section 85 of the Agra Ten- 
ancy Act. The Tahsildar had no authority to 
effect service of such notice upon the landlord 
unless he had refused to accept a notice under 
section 8.3. Sumera v Piare Lai. 

2 A L J 665=1905 AWN 201 = 
28 All 122. 

74. — N. W. P. Rent Act (XII of 1881), Sec- 
tions 93, 189 — N. W. P. Tenancy Act ( Act 11 of 
1901 ). 

Section 180, clause S, section 176 
Letters Patent, section 10.| No Appeal lies 
under section 180 clause 2 Act li of 1901. 
to a District Judge, from the appellate order of 
a Collector which does not decide a question of 
jurisdiction. When the Collector’s decision was 
passed under Act Xll 1881, and the appeal was 
filed after the coming into force of Act 11 of 
1901. Hdd that the latter Act governed the 
right of appeal. An appeal lies under section 10 
of the Letters Patent from the judgment of a 
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gle kludge disposing of a rent appeal. Sec- 
tion 675 id Act II of 1901 has not the effect of 
Daodifying section 10 of the Letters Patent. 
Zamin AE v Genda. 26 AU 375= 

AWN (1904) 48«1 A L J 105. 

75. -^S. 95 -Fixed rate tenancy recorded in 
the name of predecease<l son’s widow and her 
father-in-law — Application of— J urisdiction of 
Civil Court to declare title— Hindu law~Widowed 
daughter in-law. 

Section 95 of the Tenancy Act applies only to 
suit between lainliords and tenants. Where a 
father-in-law, by an application to the Kevenue 
Court, got bis predeceased son s widows name 
roeordi'd along with his own as a fixed rate 
tenant, and diet! intestate, held that ithe Civil 
Court could entertain a suit by the reversioners 
for possession of the fixed rate tenancy. Held 
further that, luidei the Hindu Law, a widowed 
daughtor-in law was only entitled to mainte- 
nance. Kali Charan v Musammat Utmi 
7 A L J 658 = 6 Ind Cas 581. 

76. — S. 95— Claim between rival ttnauts— 
lenancies at fixed lates- Suit for declaration 
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of the holding. The Assistant Collector there- 
upon dismissed the suit, holding he was not 
competent to deal with it. Upon appeal the 
District Judge returned the memorandum of 
appeal for presentation to the proper Court. 
Held^ that in so acting, the District Judge had 
faild to exercise jurisdiction, inasmuch as, a 
question of proprietay title having been raised, 
the appeal lay to him. Ram Charan Lai v 
Muhammad Shafi. 8 A L J 894. 

78,-Ss. 95, 167— Rival claimants to tenancy 
— Civil and Revenue Courts— Jurisdiction. 

S. 95 of the Tenancy Act does not apply to 
the case of disputes between rival claimants to 
a tenancy. It applies to questions, arising bet- 
ween the landlord on the one side and the ten- 
ant on the other. Prima facie the Civil Court 
is the proper Court to try ail questions and it is 
only when suits are expresifly excluded from its 
cognizance that its jurisdiction is ousted. The 
provisions of s. 95 coupled with the provisions 
of 8. 1 67 do not exclude the lurisdiction of a 
Civil Court in questions between rival claim- 
ants to tenancies. The very words of section. 95 


of right of joint tenancy Alternative prayer for 
mint possession- -Junsaiction of Civil or Revenue 
Court. 

Tiic plaintiff brought this suit, against her 
rival claimant to the tenancy, for a declaration 
that she might be declared to be entitled to 
joint possession with tb« defendant over the 
prop ‘rfcy in depute. She added a further prayer 
that, if were deemed out of possessions 
she might be given joint possession over the 
property : Hdd, that such a suit was within 
the jurisdiction of a Civil Court. S. 95 of the 
Agra Tenancy Act bad no application to the 
suit. ( 26 A. W. X . S Ref ). 

Musammat Dbanpati v Jokhan Ahir. 

2 Ind Cal 401, 

77..™„S. 95,(^aBstion of proprietary title- 
Oode of Civil Proceduie ( Act V of 1908) S. 115 
— Revision. 

In a sail under section *.15 of the Tenaimy 
Act, the defendant plc<»ded that he was a pro- 
prietor Ti»6 Assistant Collector decreed the 
oliiia partially. The Distiict Judge upon 
tofded the question of proprietary 
^ ifunaud^ the case to the Assistant. 

[ ^ of rent on a portion 


providing that the “ landlord or tenant ’* may 
B\xe show that the intention of |the section is 
to provide a tribunal for question® arising bet- 
tween a landlord and tenant. The section does 
not provide for possession ; it only provides for 
a declaration ; and thus it contemplates the 
case of a landlord and a tenant and an existing 
t<^naiicy. Bhup v Ram Lai 

8 A LJ 1009. 

I 79. — S. 95— Rent must be agre^^d upon or 
^ fixed by the Court — Right of suit. 

In the case of agricultural tenants, if the 
landholder wishes to get rent for the period of 
tenancy, he must either come to an agreement 
with the tenant as to the rent to be paid, or 
get the rent fixed by the Court while the ten- 
ancy subsist. There is no difference in this 
respect between the present Tenancy Act and 
Act 2Cil of 1881. . Sheo Gopal Patiday 

Thakur Baldco Singh. 8 A L J 1087, 

80 — 'S. 95 01 (b)— Declaration that the 
plaintiff as the adopted son of a tenant was en- 
titled to his tenancy— Declaration of tenancy- 
jurisdiction — Civil Court. 

One D applied to revenue authorities that bis 
adopCve father, I, was joint in cultivataon with 
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him and that his name should be recorded in res- 
pect of I’s occupancy holding. The Collector dis- 
missed the application on the ground that D was 
not the adopted son of J . D brought this suit 
in Civil Court for a declaration that he was joint 
in cultivation with D and that he was the adopted 
a6n of Ishir and that on account of the right of 
survivorships and his being joint in cultivation 
he was entitled to the possession of the estate of 
Ishir and of the occupancy holdings. Jffeld, that 
the nature of the suit was that the plaintiff want- 
ed a declaration as to the class of tenancy to 
which he belonged and its cognisance by the 
Civil Court, was barred by 01. (b) of S. 95 of the 
Asrra Tenancy Act. Dori LhI v Sardar Singh. 

1908 A W N 240«5 A L J 514. 

81— S. 101— Civ. Pro. Code. (Act V of 1908. 

S 11 — Interest— Previous shit for interest on rent 
for a different period — JRes judicata — Remission 
of revenue— Thikadar’s liability to pay interest 
for the remission period on arrears of rent. 

Where a Thikadar undertook to pay the Go- 
vernment revenue, and also a fixed sum as rent 
to the Zamindar he cannot claim exemption 
from payment of rent, on the ground that the Go- 
vernment has remitted the revenue on condition 
that the Zamindar should remit the tenant’s rent. 
Under S 101 of the AgraTenancy Act, he is also 
Uable to piy on of r'‘nt T'le Hct 

that in a previous suit for recovery of rent for a 
period other than that in the present suit, it was 
decided that interest was not payable does not 
operateas Bachan Lai v 

Musammat Pooran Kunar 1 Ind Cas 529. 

82 — Ss 105 and 106~Jurisdiction to appeal 

an Amin — Powers of Amin-Not entitled to deter- 
mine rent. When there is no dispute about the the 
diaivion of the crop or its quantity ot* value, a Court 
has no jurisdiction to appoint the Amin to make an 
award. Where an Amin’has been appointed u«der 
a. 105, his duty is only to estimate or appraise, 
and not to decide the proportion the lambardar* 
was to receive from the tenant. Sub-section 6 of s 
106 only entitled the Amin to determine the rent, 
as the result of what he finds to be the quantity 
and value of the crop, and his awatd is not final 
within the meaning of sub-seotion. Rahim 

Bakltlh V Ahmad Al? Rhan 4 A L J 488 ■» 

awn (1907) 189 
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83 — S 108— Entries of payment in pocket 
book =s Presumption of full payment — Rent. 

In a suit for arrears of rent due from lessees, 
the latter pleaded payment and in support of 
their plea produced a pocket book which con- 
tained certain entries of payments made. Pay- 
ments were admitted by the plaintiff but he 
denied that they were accepted as a full dischar- 
ge of claim. Held that the entiies in the pocket 
book did not amount to receipt within the 
meaning of s 108 Agra Tenancy Act so as to raise 
a presumption that the amount entered in the pocket 
book amounted to an acquittance in full of all 
the demands up to the date on which entries 
were made. Gulab Singh v Debt singh. 

8 AL J505. 

84— Act (Local) No II of 1901 (Agra Tena- 
ncy Act, s 134— Distraint sale ailjoiirned owing 
to absence of bidders— Obstruction to sale on 
adjourned date Act No XtV of 18 >0 S 1S4 

The law as laid down in Chapter [X of th<» 
Agra Tenancy Act 1901, does not authorize the 
adjournment of a sale of distrained property 
owing to the absence of bidders. Hence where for 
this reason an amin adjourned n sale and fixed 
a fresh date and obstruction was offered to the sale 
so adjourned it was held that the person so 
obstructing the sale could not be convicted under 
S.184 of the Indian Penal Code. Emperor y 
Tara Singh 27 AM 480 

85 — Agra Ten«.ncy Act s U6— Cause of action 
— Suit for damagf^s— Knowledge of plaintiff. 

A cause of action in favour of the plaintiff for 
bringing a suit for damages for loss of the property 
distrained under s 146 Agra Tenancy Act., arisas 
when the property is lost, damaged or destroyed, 
or the loss, destruction or damage comes to his 
knowledge. The plaintiffs pioperty was distrained 
by the defendants; security was furnished by the 
plaintiff and an order for release was made on 
2 nd may 1906. Some property was made over to 
the surety before 31«5t May and some on 9th June 
• when it was found that the rest of the property 
was not forthcoming. Heldithat the cause of action 
for bringing a suit for damages accrued to the 
’ plaintiff latest on 9th June. Dambai* Singh v 

Balwant Singh 8 A L J 503 

i 86 — Ss.l50,lS8,167 — Rent-free grant — Pro- 

' prietary title — Jurisdiction of 
^ Civil or Revenue Court. 
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The plaintiff sued in the Civil Court for a 
declaration that he was the proprietor of a certain 
plot of land which he bad been holding as a rent- 
free grantee for over tifty years. In a former suit 
instituted in the R^^vcnue Court the defendant 
had obtained a doeree for resumption of the same 
plot under S 150 of the Agra Tenancy Act 1901 
against the plaintiff. Held that the present suit 
was barred on account of the former suit between 
the parties: 

Held, further that the question of proprietary 
title based on what was originally at least a rent- 
free grant was exclusively triable by Revenue 
Court. The Civil Court had no iurisdiction to try 
such Baldco Singh v Mardan Singh 

6 Ind Cas 425 = 7 A L J 818 see also 6 Ind 
Cas 245=7 A L J 828. 

87— S 150 —Rent-free grantee — Resumption- 
Suit for declaration that defendant is rent-free 
grantee— dunsdietioa of tdvil or Revenue Court 

jud leaf a. ^\n a suit for resumntion of a 
rent-free grant the Revenue Court held that the 
defendant had become a full proprietor. The pla- 
intiff thereupon brouget a suit in the Civil Court 
for a declaration that the defendant was only 
a rent free grantee.* Held that thesuit was triable 
exclusively by a Revenue Court and was thus 
not cognizable by a Civil Court. 7 A L J 818 = 
0 Ind Oas 42." Fob Miss N. 

Stumer v Chatoo Rai 9 Ind Cas 813. 

88— Appeal — Agra Tenancy Act (11 of 1901), 
S. 157 —.S, 3104. Code of Civil Pcocedura (Act 
XlV of 1888)— Jurisdiction. 

1 wo decrees were obtained in the Revenue 
Court one f<^r costs resul ting in proceedings under 
S. 39 of Act in of 19U/, and the other passed 
under S. 159 of Act II of 1901. The decrees were 
consolidated and one sale was held on account 
of both of them. The judgment-debtor applied 
to the Assistant Collector, offering to pay in the 
sum decreed under S, .810 A, Code of Civil Proce- 
dure as made applicable to rent courts. Tne ap- 
plication was rej'^cfced by the Aslsistant Collector, 
and the auction purchaser obtained formal pos- 
session over the house in question. On appeal by 
the judgment-debtor the Collector set ssidc the 
ord« of the Assistant Collector and extended the 
payment. 'I he money was waid in and 
^1^ Ml HtWt* The Boafd of Revenue rejected 
|||| Wlfioh n|ade by th^ Jitfction 
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purchaser who, thereupon brought a suit for con- 
firmation of the sale in the Civil Court. Held, 
whether the sale was held under Act 111 of 1901 
in which case appeals from orders passed in 
execution would He to the Collector, Commissoner 
and the Board of Revenue, under Ss. 210,211 or 
in an order passed on the application under s. 
310 A was one passed under Act JNo. 11 of 1901 
the Civil Courts had no jurisdiction to entertain 
any question relating to it. Whether or not an 
appeal lay to the Collector from the orders of an 
Assistant Collector, the Board undoubtedly had 
the power of revision. 

Chhakawin Khan v Pit* Baksh Khan. 

6 ALJ 164=81 All 279=2 Ind Cas 32 

89— S. 158—Possession for two generations 
and 50 years— Grant — No presumption — Wajib- 
ul-raz— Construction of. 

'Jhe Raja of Mainpuri gave certain lands to 
plaintiffs for planting groves on the condition 
that, when the groves were cut away, the 
zamindar would have a right to assess rent but 
the plaintiffs would remain in possession. 
These terms were recorded in wajih-uJ’/rrz 
Tho groves were destroyed when the piantiffs 
had been in possession for two generations and 
50 years. Held, that, under the terms of the 
wajih-ularz, the plaintiffs became tenants of 
the lands in question vrhen the groves ceased 
to exist. 

Ihe mere fact that the plaintiffs had re- 
mained in possession for two generations and 
50 years without payment of rent did not raise 
I the inference that a rent free grant was made 
in their favour. Without proof of such a grant, 
S. 158 of the '1 enancy Act did not apply. 

Shoe Mangel Singh v. Sardar Singh. 

6 A L J 749=2 Ind Cas 985. 

90— S 158 -Act (local) No. Ill 6f 1901 (Hni 
ted Provinces Land Revenue Act) ss. 103, 66 and 
210— Suit asking for assessment of revenue on a 
-certain area of land— Misdescription of suit— Ap- 
peal. 

Where the plaintiff sued in a Court of Re- 
venue, a'lking for revenne to he assessed on a 
certaiTi area of land, and describing his suit as 
one under 8. 158 of the Agra Tenancy Act, il901 
where as he should have come to Court under s, 
108 of the United Provonces Land Revenue Act, 
X901,or possibly un^er s.6§ of the same Act, it was 
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held, that an appeal lay to the superior Revenue 
Court and not to the District Judge. Narain 
Das V. Balgobind. A W N (1 907) 225 


9j[.-_Agra Tenancy Act s. 158— Successor, 
meaning of— Resumption of rent free grant. 
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The word “successors” used in s. 158 of the 
Agra Tenancy Aet is wide enough to include not 
only an heir but a transferee also. Sunder 
Singh V The Collector of Shahajahanpur 

8 A L J 539. 


92 — Agra Tenancy Act S. 158 -Rent-fr^e 
grant— Presumption— “ Two successors” mean- 
ing of — Proof as to who the original grantee was. 


S. 158 of the Agra Tenancy Act does not pro- 
vide that the person succeeding must necessarily 
be the heir of the person who preceded him 
For the purpose of S. 158, it is* not necessary 
to prove who the original grantee was. 

Nihal Singh v. Baldeo Pershad 

10 Ind Gas 39. 


A himh'irdar is entitled to his remuneration 


even though the co sharer has himself paid the 
revenue into the Government treasury. 


95 — iVmncy AcN (,’» O f' P A c 11 of 1901 
S, 16*3— Suit to lecoveiyarie rs oi mahkana^Puo- 
wance -Civil and Revenue Courts— Jurisdiction 
-r-Aot XV of 1877 (Indian Limitation Act) Sch 

^ pi| fop 

, 0. 0- 39 


the recovery of arrears of malikana allowance 
will he in a civil Court and is governed as to 
limitation by Art, 1B2 of the second Schedule to 
the Indian Limitation Act, 1877. N W P H G 
Rep 1870, p 228 D. Manohar Lai v Kashi 
Rant AWN (1908), 209 


96 — Ssl64'(2) 166 — Successor of a Larabar* 
dar, liability of — For profits not collected by 
his predeces<iors; — 


The successor in title of a deceased Lambar* 
dar is not liable to account for profits which his 
predecessor may have failed to c >llect or which 
he permitted to remaim un-coHectcd owing to 
negligence or misconduct Dip Singh v. Ram 
Charan. 1906 AWN 265=^3 A L J 608 = 

29 All 15. 


Notes- Pul:— 1907 W N li 7 = 4 A L J 244 


93- —Suit by oo.sharers against 
lambardar — Lambardar entitled to 5 pc 
cent, on the Revenue— Agra Tenancy Act (11 oj 
1907) S. 159 — “Other dues” — Set off. In a smt 
for profits by co-sharcrs against a lambaidar, 
latter shall be remunerated by fees not esce* d 
iug 5 per cent on the Governmeni 
revenue, and he is also entitled to the village cx 
penses incurred by him. 


97-C.P.C. 0 2 r. 2 (1832 S. 4H)-Pirst suit for set- 
tlement of accounts and profits againt co-sharer 
— Second suit for profits against the same de- 
ft*ndaat as lambardar — Agra Tenancy Act (11 of 
l9ot) Ss. Ib4. lt>5 — Suit of Civil Nature. 


The expression “ otheo dues” — in S. 159 of tbe 
Tenancy Act includes lamhnrdari dues. 

Pokhar Singh v. Gulab Kunwap 

4 A L J 78l=A W N (1908) 2 


94— Udder S. 159 of the Agra Tenancy Act, 
1901, a is entitled to sue a co-sharer 

for the recovery of his remuneration. 


riip pUintiS brought tw^ suits against the 
same defendent. One suit was for settlement ofac- 
'•ounts under S. 165, Tenancy Act, against the 
deiendant in his capacity as co-sharer, and the 
other vas for share of profits under S. 164 in the 
defendant’s capacity as lambardar. Held that 
the suits were of aiJSerent descriptions, and the 
einses of action for the two suits were not the 
inasmuch as the legislature, by enacting Ss. 
lh4aQd7<)5, Tenancy let, contemplated two 
classes ^f suits. The oud suit was not there- 
fore baried by S. 13 of A*n XtV of 1882. 
Chunno L'=»l v P.*rbhu Dial 7 A L J 526. 


\ lambardai is not entitled to int0r*=‘st on hi« 
^ Bhoj Rij V. Srigopnl 7 Ind Gas 64*7. 


98 — SslC4, 197— Suit for profits — Question 
of iurisdiction— Civil or Revenue Court — Appe- 
llate Court. power of.— A suit for profits was 
brought in a Rj.tjnue Court, but was dismissed 
on the phn of waa< of jurisdiction being taken on 
behilf ut le defendant; an appeal was made to 
the DiAnct Jadgo V no also dismissed the suit; 

JL df, t . under s. l97 of the ' *xra Tenancy Act, 
it was bit duty of the app< 11 ,!e Court to tr^at 
the suit as properly instituted and deal with it 

OB Hsent?. Bharat ln4tt v- Khetsi Das, r , 

Tp4 Casr ' 
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99- S. 164? (2)— Neghgence of predeccesaor- 
Decree against defendant not justified Section 
16i (2) of the Tenancy ^ct does not justify a decree 
against a ddtendant lambardar, for a share in 
unms, which remained uncollected, on account 
of n^ligence or misconduct of the predecessor of 
the defendant. 3 A L J 60s fol Gulzari Lai v 

Dttt Bayal 4 A L J 244= 

AWN (1907) 107 

100- S. 165 —Suit for piofits against co- 

sharer — Actual collection ot gross rental — Cal- 
culation of profits —In a suit tor profits brought 
by a co-sbarer against anothor co sharer under s. 
165, Agra Tenancy Act, only the actual collections 
made by the defendant co sharer are to be taken 
into account, in determining the amount of pro- 
fits due, and not what might havebeeen collected. 
A W N (IShJS), p 68 Fol, Ram Lai v Tasa- 
duk AH 2 lud Cas 260. 

101- -S 165— Possession in proportion— 
Suit for settlement of accounts — 


Agra Tenancy kcl-Oontd. 

This constitutes tha distinction between a suit 
of this nature and one under S lt>5 Tenancy Act 

Abdul Rashid y Abdul Latief 

5 A L J 117 =:A W N (1908), 68 

103-Ss 167, 177 196, 197— Execution of de- 
cree — Appeal— ReviSiOn — J urisdiotion. — A suit 
was dismissed b} the Revenue Court as not 
cognizable by it, and the District Judge, upon 
appeal, having dealt with it under fos, 196 and 
197 of the Tenancy Act, made a decree, execution 
of which was applied for m the Court of the 
Assistant Collector of the first class who rejected 
the application. Held, that no revision lay against 
the ordei of the Assistant Collector refusing 
execution. Dumber Singh y Sri Kishan 
Dass. 6 A L J 552=2 Ind Cas 377= 

31 All 445. 

104— S 167 — Suit for ejectment — Class of 
tenancy determined — Subsequent suit in Civil 
Court — Not maintainable 


Where the plaintiff and the defendants were 
in exclusive possession of the cultivated portion 
and in joint possession of the uncultivated portion 
of the village in the prop irtum of 12 to 4 and 
the terms of the wajib ul ar/ m respect to the 
latter were that if a co-»har(r would cultivate 
wasteland newly broken up he nild pay rent like 
tenant and a co-sharer did breakup and cultivate 
portion of waste land, hold that the rea- 
sonable interpretation of the <onhact was that 
if either party brought into cultixation any of 
the waste land, he should become and be trea- 
ted as tenant to his co-shaier of the 
part so brought mto cultivation and that he 
should be liable to pay rent to his co-sharer m 
propoition to the shares m which the village was 
held. As here were no accounts to be settled, the 
suit might be maintained m the form m which 
it was brought. Hab Lai y Ramchai-an 

3 A L J 472 

102— Agra Tenancy Aet Ss 164, 165 -In a suit 
under s. 164 of the Tenancy Act, only the actual 
collections made by the defendant, are to be 
taken into account in dcteimming the amount 
of profits dhe In a suit like the present a 
I# hbl entitle! to have profits calculated 
on what might have been collected or on the 
rates paid by tenants in other khewates, for lands 
of the same kind. , 


In a suit for ejectment of the defendant on 
the ground that he was a teuant-at-will, the 
Revenue Court decided that he was a tenant at 
fixed rate. The present smt was brought m the 
Civil Court for ejectment of the defendant on the 
ground that he w^as a trespasser. IMd that the 
Revenue Court having detei mined the nature of 
the defendant’s tenancy and the class to which 
he belonged, a suit in the Civil Court could not 
he maintained Maharaja of Vizianagram 
y Chango Kurmi 7 A L J 555= 

6 Ind Cas 834. 

105 -Ss 167 and 177 (e)-l jeotment- Defence 
that defendant is a propiietor— Question of pro- 
prietary title-Limitation Act Section 5— Appeal 
presented to wrong Court In a suit for ejectment 
the defendant pleaded that he cultivated the land 
as a CO sharer Ifeld, that this defence raised a 
question of proprietary title and an appeal lay to 
the District Judge, 

The appeal was, however, preferred to the 
Commissioner who xeturntd the memorandum of 
appeal to be presented to the District Judge. 

It was piesentcd beyond time, but the Judge 
admitted it Held, that the Judge exercised 
a right discretion in udmittinE the appeal 
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When a co sharer cultivates more land than 
^ his share he is not liable to ejectment as a ten- 

ant, hilt the proper remedy against him is by a 
smt for settlement of accounts 2 A L J 176 Eef 

I Indar* Lai v Dcojit 4* A L J 1= 

AWN 1907, 26 

106— Limitation Act ( No XV of 1877 ) 

Article 171^— Step in aid of execution— -applica- 
tion for ejec tment. An application for ejectment 
of a tenant against whom a decree lor arrears of 
rent had been passed, xS not a step in aid of exe- 
cution and cannot k^rp the decree for arrears of 
rent alive, 

Querry— Wheihei an appeal lie« to the District 
Judge against an order parsed by an Assistant 
Collectoi in execution pioceedings, and if such 
order has the force of a deciee, (27 All Doub) 

Maltarani of Dtimraon v Buddha Kunwari 
2 A L J 6B1==A W N (1905) 213 
= 28 All 163. 

107— S 171 — Lease by Collec+or— Proceed- 
ings commenced bcfoie the passing of Act II of 
1901 — Termination of —In executing a decree of 
a Kent Gouit the Collectoi, purporting to act 
under S 174 of the N W P Kent Act made a 
lease of the judgment debtor, after the passing 
of the Tenancy Act Hot 1901 In a suit 
brought to set aside the lesse hold that, the exe- 
cution proceedings, having commenced before the 

* P’'*‘sing of the new act should have been < ora- 

pleted under that act and the CoFector could 
grant a lease of the property instead of selling it 
Ghulam Abbas v Abdulla Khan. 
5 A L J 472=A W N (1908) 219 

108 — S IJT) — No appeal from orders to exe- 
cute a decree— Ordeib— Decrees— 

I An appeal does not be from an order of an 

Assistant CoUe'^tor of the firbt class passed on an 
application to execute a decree of a Court of 
Revenue, such orders not having the force of 
decrees (1905) 27 All 31 o\erniled 

Musammot Zohra v Manjtt Lai 
1906 AWN 223=3 AL J569 F B 
=28 All 753. 

Sec also 28 All 163 = 2 A L J 661 = 1906 

WN213 

Nates-fol 5 A L J 184 note Ref 31 All 
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109— Tenancy ^ct (Agra) Ss. 176,177— 
Dismissal of suit foi default by Rent Court — 
Decree or order — not appealable — Code of Civil 
Procedure ( XiV of of 1882 ) S 2— 

Toe Tenancy Act confers no right of appeal 
from an order Hence where in a suit for profit# 
in the Rent Court, the suit was struck ofi the file 
for default of apptarence, held that the order wai 
not appealable Karnapal Singh v Bhimma 
Mai 7ALJ 246=5 lidCa»423= 

32 All 873. 

110 - Act(Local)No IT of 1891 (Agra Tenancy 
Act) bs 176, 177, 195— C P C Ss. 2 244 order— 
Decree — Appeal 

No appeal lies from the order, as distinguish- 
ed from the deciee, of an Assistant Collector of 
the first class Zohrav Mangulal. 

28 All 758. 

111— Tenancy Act (Agraj S 1 77— Proprietary 
title — Defendant pleading to hold the land as 
IfmdJiasht and not as shihyii — Appeal to district 
Judge Jurisdiction — In a suit for ejectment, the 
defendant pleaded that he held the land as 
Kfivdhohht and not as shilmi from the plaintiff 
The claim was deci eed against him. He appeal- 
ed and raised the same question as rn the Court 
of first instance. Beld^ that the question was 
one of proprietary title and an appeal lay to the 
District Judge 2 A L J 176; AWN (1905) 46 Fol. 
Partap Singh v KewalRam. 7 Ind Cas 737 

112 — S. 177 — Decree, meaning of, S. 177 
—Civ. Pro Code (Act XLV of 1882) S 64 (d)— 
Order of Assistant Collector rejecting plaint — 
Appeal. 

An order passed by an Assistant Collector of 
the first class, rejecting a plaint under S 54 (d) 
— of the Civ Pro Code 1882 not being a decree 
within the meaning ot S 177 of the Agra Tenancy 
Act 18 not appealable to the District Judge. 
r28 All 763 AWN (1906) 223, 2 AD J 669 

F. B Foil. (1901) A C 495 (606) 70 L J 
P 0 76, 66 J P 708 17 T L R 749 60 W R 139 
85 L T 289 27 All 31 Ref Mouhi 

Mohamed Abdul Aviz v Houlyi Mohammad 
Abdul Jalil 5 Ind Cas 371 

118 — S 177-Sub-iect— matter of suit exceeding 
Bs 6,000“ A ppeal to I Iigli Court- J unsdicf ion . 

The subject-raatlu of a suit decided by an 
Assistant Collector of hist class being abo\^ 


1 

ill 
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Es. 5,000 an appeal lies to tlie High Couit, and decision in such cases should be preferred to the 


notto fclip I nstrict J .tlire Moulvi Abdul 

Majid V Moulvi Abdul Gbani 6 Ind Gas 24-9. 

114?.—^ 177— Appenl— suit; for recovery of 
fees under the Exen* ^ t — Relief for compen- 
fiation joined— not entui tamable by the Assistant 
Collector— no appeal 1 

S. 28 of fclip Excise A#‘t is confined to the 
recovery of arrears of it s. Under the «Pction 
the plaintiff is not entitled to sue m the Revenue 
Court, for recovery of compensation or damages 
in respect of a breacli of contract. 

Where a claim for tees, amounting to a sum 
below Rs. UiO is not entertained by the A'^&istani 
Collector, no appeal Iks to the District Judg% 
under S, 177 of the Tenancy Act, supplemented 
by S. 28 of the Excise Act, and no second appea' 
will He to the High Court. 

Jugal Kishore v. Mill Chand 3 A L J 802= 
AWN (1906), 314 

115— S.177— Appeal-Duestion of proprietary 
title— Sir holder and his subtenant,— 

Where the plaintiffs sued the defendant for 
rent of their sir land alleging that he was their 
sub tenant and the defendant claimed to be the 
principal tenant. Ilffd that as between the plain- 
tiffs and the defendant there was a <iaestion of 
ownership of the particular land and thcque'stion 
raised was a question of proprietary title and an 
appeal lay to the District Judge against an appe- 
llate decree of a Collector, Chliitap Singh v. 
Rup Singh 1906 AWN 247 = 3 A L J 603. 

Notes-Overr; 3o All, 133=(190S)A W X 
145 = 6 A L J 71; dist. (1908) A W X 89 
=5 A L J 128. 

116— Question of pioprietary title— Decision 
by Assistant Collector— Appeal— Agra Tenancy 
Act (ll of 1901) Local Ss. 177 and 399. It is the 
intention of the legislature, that all suits, in 
which question of proprietary title are raised, 
should be decided by Civil Courts. 

Where a suit for ejectment was bi ought m 
the Court of an assistant Collector, and the de- 
$%ndant denie 1 that he was a tenant and the Court 
to 4 ^t 0 rmine the question of title, it cea- 
li|| If II Wtie Court and became for the 


District Judge. If an appeal was preferred to the 
Commissioner, the Commissioner’s decision was 
without ]uri&diction and did not operate as a bar 
to any subsequent proceeding. Genda v Sukh 
Nath Rai, 4 A L J 686=A W N (1907) 
271=30 AH 25. 

117— S 177— Which partya tenant-Question 
of proprietary title. The question which of the 
two parties is a tenant of specified land, is not 
a question of proprietary title, AWN 1906, 247 
overruled. Niranjan v. Gajadhar 5 A L J 71 

= A W N (1906)45=30 All 133. 

118— N W P Tenancy Act (11 of 1901), Ss. 

. 1 7 (e j 196 —Question of proprietary title— Oc- 
< upancy holding or khudkasht— Appeal to Dist- 

ict Judge. Where the plaintiffs in ejectment suit 
in the Revenue Court claimed to be occupancy 
t 'Hants of certain land and the defendant zamin- 
oar claimed the same as his khudkasht; held, that 
a question of proprietary title was in issue, and 
the appeal lay to the District Court. Though 
there was no denial of the defendant’s propriet- 
ary interest in the property, there was denial 
that by virtue of proprietorship he held possossion 
of the land in suit. Dal Chand v. Samla. 

2 A L J 179=1905 A W N 46. 

Note» = Ref(4 AL J 91 = 1907A W N 26,) 
Dist 5 A L J 128 = (1908) A W X 69, 

119— Ss.l77, 19.9— Civil PCS 244— Execuion 
sale— Collector’s order setting aside— Appeal to 
District judge. No appeal lies to the Civil Court 
or the Board of Revenue against an order of the 
Collector passed under s. 312 Code of Civil P. 
But where the Collector sets aside a sale as void 
a&w/Do his order must be looked upon as one 
passed under s 244 Code of Civ. Pro. It will there- 
fore have the force of a “decree” and an appeal 
will be against it to the Civil Court. (1 A L J. 
305 = A W N (1904) HQ Fol) 

Muhammad Yusuf AH Knan v Hassti 
Fatima. 2 A L J 130 = 1905 A W N 55 

120 ~S. 177 Sch IV (Group A) 

Second appeal to District Judge- 

Proprietary title, question of. When a 
person, against whom a suit for arrears of rent 
is brought, only pleads that the relation of land 
lord and tenant does not subsist between him 


and A.istana Otdiector and 
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tbe collector dockied a<ramst him, no second 
appeal lies to the Distiicl j jdge inasmuch as no 
question ofthepropnctai yt th' .v miohed in the 
case. A W N (1905) 4b. A h (1906) 247 dist 
Ahmad -tillali Khan \ Miirli S A L J 128= 
AWN (1908) 69. 

12l~Ss 177,175— Powers of Board of Reve- 
nue— Revision — Appeal to the Judge. Tne Bo- 
ard of Bevenue has no power to interfere in revi- 
sion in cases in which appeals lie to the Civil 
Court. Where the Board, professing to act un- 
der tbe provisions of s 185 of the Tenancy Act 
set aside an order of an Assistant Collector in a 
cess in which appeal lay to tbe Judge, /icW, that 
the order was vUra vires and did not authorise 
tbe Assistant Collector to rehear the case. Nara 
imvParsanni. AWN (1905)119=2 A 

L J 331 

122— S 177 cl. (e)— Question of proprietary 
right — Appeal. — 

In answer to a suit to eject the tenant, as 
being a tenant from year to year, the defendant 
pleaded that she held proprietary malikana 
rights in the land and that she paid neither rent 
nor revenue. The Court of first instance went 
into the question, and found that the defendant | 
and her predecessor-in-title had held the land 
free of rent. Held that an appeal lay in this case 
to the District Judge under s.l77cl.(e) of the Agra 

Tenancy Act 1901. Raj Bahadur v. Jasodhia 
AWN 1905, 259 = 2 A L J 786. 

123 — A suit cognizable by Ci\il Ooiut was 
filed in a Revenue Court, which decided a question 
of jurisdiction raised before it: held, that an apeal 
lay to the District Judge, who, acting under S. 
196 or S. 197 of the Agra Tenancy Act, could de- 
cide the case on meritb, aitho’igh the Court, in 
which tbe suit had been instituted, was a Court 
which had no jurisdiction to try the suit. 

Held, further, that where tbe appellant had not 
filed the appeal in a proper Court,owiiJgto some 
mistake as to Jurisdiction, the period, 
during which he had been under tbe mistake, 
shall not be computed towards the period of 

limitation, Ganga Bahai v. Musammat Rai 
Kunwar. ^ Ind Cas 902. 

124— Ss 177,193— Sch IV-Decree of Assistant 
Collector class 1 order in execution- Appeal to Dis- 
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trict Judge Civil Procedure uode,ss 2,244-Decree. 
An oTfier made by an Assistant Collector of the 
first class m execution of a decree for over Ihv. 
loO in a suit fallingundCr groups A and B of Sche- 
dule IV N W P Tenancy Act is a ’‘decree” within 
the meaning of section 177 of that act 
and an appeal will lie therefrom to thf* District 
judge (unreported (1) approved) Kharag Singh 
vPalaR.mlALJ 305 = 1904 AWN 156 
=27 all 31 overruled by 1906 AWN 223 
= 3 A L J569R B, 

Notes -Fol 2 A L J 130= (1905) W K 55. Don 
bt 28 all 131=2 A L J 661=(1905) W N 213 L^ver 
28all759FB=3 AJL. J 666 = (1906) W N 228. 

5 Ind. Cas 371, Ref 31 all 445 6, A L J552 

125-Agra Tenancy Act S 177-Orr?er by As^^istant 
Collector regarding execution when and whether 
appealable. An order in execution of a decree of 
an Assistant Collector, the value of the suit in 
which the decree was passed exceeding Rs. 100 
and therefore falling under Group A, is within 
the definition of the term ‘’decree” being an order 
under s 244, C. P. 0, and is therefore appellable. 
Naraiiii y. Parsani 1 A L J 807 note. 

Notes— Ref 1 A L J 806 27 All 31= { 1904) A 
W N 156. 

126— S. 177 — Landlord and tenant— • Assess- 
ment of revenue suit for — Plea that a thud per 
son is 7emindar— Proprietary title— (Question be- 
tween tbe third person and plaintiff tried -Appeal 
to District Judge. 

A brought a suit against B for assessment of 
revenue. B pleaded that the land in question fell 
within the zemindan of 0 and not ot A 0 was 
made a defendant in the suit, j he question whe- 
ther the land fell within the zemindan of A or 0 
was tried by the first Court; held, that, as a que«- 
tion of qropritary title was raised, an appeal Jay 
to fbe District Judge under s. 177 of the Tenancy 
Act. 19ol. Parbliii Naraia Singh v. Baldeo 
Pnasad, 8 Ind, Cas 817. 

127-S.180-Appellate decree of Collecfor in rent 
suit— Question of proprietary title raised —No 
appeal to District judge— Subsequent suit for 

declaration of title in Civil Comt—-JRe^j(/dwa/u 
A person who is declared by a Collector in an 
appeBate decree to be an occupancy tenant, and 
who has not appealed against that decision, under 
S. 180 of tbe Agra Tenancy Act, to the District 
judge, and has allowed the Collector’s decree to be- 
come final, cannot, in a Civil Court, oht ain decla- 
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rttun thit h#* n not an occupancy tenant but a 
pi pnetor of C( rtam I ^ots of 1 ind Such a Civil 
suit IS Mirfd by bbt puncipleof imli afa (29 
^11 601, 2 Ini \ I J -^59 Kef 

Ealyan V Tika Ram 2IndCasS53 

128— S 180 C lie of Civil Procedure Ss ">51, 
IJS 4 . — Appeal— Q lestion of title— NotKe to res- 
pondent— 

An ippeil und r ^^ction N) (2) of the Ac^ra 
Tenancy \ct 1 iU isnota«ccjnd appeal of the 
dt^cnpti n contfinpUtfd by sre 0*^4 uf the 0 P 
t. I c pro f i ire of bei ’5“)l of the Code is inap- 
phcablt to vpp als whtit noti t has already been 
issue 1 1 > M isp m knt H mid Husain v 

Bholai ath 1906 AWN 186 

129- N.Wl Imin V \ t (U of 1901) Ss 
19 3— Appeal oi U r ut iniiani— Hnt suit 

An or lei pvsst 1 b} a Distru t Ju Igc icinand 
inff a rentsuii foi r< triai do not amount to a 
deou S 58S oftlu tbyil Pricedur Code 
(1064 11 fc apply to pt) ecimg. m luit suits 

an I tiuicforu no appeal would lie to Ili^b Court 
a^iiu4 an ordui ot rcinaod un lor spc Shi of the 
i nil ! fo cdurc C>lo. Zahup Ah v Shcp AU 
3 A LJ2O = 1906 AW N 5-28 AU 283. 
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132— 8 182— Ihird appf‘al— Rent suit— High 
Court J urisdiction of — S 182 of the N W P 
Tenancy Act was intended to meet, and was 
confined to, suits which were instituted in the 
Court of an Assistant Collector of the first class 
or of a Collector, and was not intended to embra- 
ce suit instituted before an Assistant Collector of 
the second class No third appeal lies to the High 
Court from the decree in second appeal of a 

District Judge in a rent suit Lachmt Na3?ain 
V Narotam Das 1906 AWN 272 « 3 A L J 
688 = 29 All 69. 

IBS — 8. 182 — Appeal — Second appeal to Jud 
ge — Farther appeal to High Court — Land Keve 
nue Act (III ot HOI) S 34 (5) —Application of 
new Act — Landholder m possession before the 
passing of the new Act 

In a suit to contest a distraint, il i question of 
proprietary title is raised, an appeal lies to the 
Distrust fudge from an appellate decree of a Co- 
llector, and a further appeal lies to the High Court 
under s 182 of the N W P Tenancy Act 

\V here the defendant had obtained possession 
of the property before Act No 111 of 1901 (N W, 
P Laud Revenue Act) camt into forc^e, b Hi (&) 
of that Act cannot affect the light of distraint 
rriven to the landholder by ^ 119 of the N W P 



130— Ss ISO 12 n» Colb ctoi s appellate 
ordfci leturning pi iint-Appcal t ) District Judge 
-C P i Ss 2 58S 

I ti kr S H >^ ( ( 1 2 I I I nan \ \( t ) nc 
app( h 1 In s to tli » Ibstri t Tu Ige fi mi an appellate 
order of tIu GilUetoi as iistinguishe 1 
fi an a An order r(^tmomg a plaint fur 

r irt untati-^n to tn prop i C ourt is not a d*^c 
rc< within lb( mcuiing of tin s-^ctioiH prnihng 
f )t ippials in th*- 1 I 1 manc> Act In oriei t s 
k id what are >r<kis an I what ir« d^^eiees 
under th^ I C U i in v \u 1 hU th(* definitions 
iontaincdmC I C. Su tion 2 must be applied 
DhanpRem v Bhola Stngh, 
190i AWN 152-1 A L J 308=27 AU 21 

131 — S 182— ^te)nd appnl to District fudge 
—I iirtlur appeal ti High Court —No appeal lies 
to the High Court funi a dmec of the Distiict 
Jwlpd^hidtng arentsppeal from an appellate 

i Ckill* Lnchmi Naram v 

1908 AWN 251« 

I All I 623 


Rent Ai.t Cliajmal Das v Sirya 3 A L J 625 
= A WN(190b) 254 

Notes— I ol 7 Ind Gas 540 

134 -Tenancy Act ( D//a) s l»2-Second 
appeal — Revision — Delay ot five and half months 
in filing revi&ion 

Where a District fudge gives a judgment in 
his appellate jurisdiction in an eipctmeut suit a 
second appeal lies to the High Court under s 182 
of the Agra Tenancy Act 

After a delay of five and half months a revision 
cannot be entertained 

Manttirna Kuan v Bam Singh 
8 Ind Cas S29 

13^ S 193— Procedure — Order remanding 
case to Court of first instance for re-trial Appeal 

/A k/ that no appeal lies from an order of an 
appellate Court in a suit under the Agra Tenanev 
A-t, HOI remanding the case to the Ooupt of firs*! 
instance for trial upon the merits Jalxu# AU v 
Slier AH AWN 1986, 5=3 A L J 20= 

#8 AH 288 
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Notes— Eef 5 A L J 117 

136 — S 193 (g)— Set-off— Suife against tenant 
who happens to be a lambardar 

No set off can be allowed in a suit for recovery 
of rent under the Agra Tenancy Act, except for 
a snm due to the defendant on an unsatisfied 
decree under that Act or any enactment Where 
the plaintiff a oo shai’er, sued the defendant, who 
happened to be also the lambardar, for recovery ot 
rent in respect of certain plots of land which he 
was cultivating, the lambardar was not allowed to 
claim a set off of a sum which be had paid as a 
lambardar for the Government re\enue due on 
plaintiff’s share, inasmuch as it was a set-off of 
an amount the right to which arose in respect of 
a matter wholly different from the subject matter 
of the suit Ram Chandar v Mona 4 A L J 
681=A W N 1907, 269 

137 — Ss 193, 197, Cl vi-— Civil Procedure 
Code, Section 103 -Dismissal in default -A suit 
in a Revenue Court having been dismissed in the 
presence of the defendant on the ground of absence 
of the plaintiff, theie is no course open to the Court 
except to dismiss a second suit under S lu3, Code 
of Civil Procedure, which is lendered applicable to 
proceedings under the New lenancy Act by S 193 
of that Act S 197 Cl X of U. P Tenancy Act 
requires an appellate court to dispose of an appeal 
if It has before it all the mMenals necessary 
for the determination of the suit as it has been 
instituted m the right court 

Musammat Majid-un mssa v Mohammad 
Hamid All Khan 2 A L J 118 


138 — S 195 — Reference under — Question 
whether an appeal lies 

Under S. 195, U P Tenancy Act, 1901, a re 
ference can he made where the court making the 
reference entertains a doubt as to the form of the 
appeal and not as to whether an appeal lies at 
all Janor v Mansoor Khan 1 A L J 37. 

139 — Ss. 196, 197 — Power of Appellate 
Court to remand 

The expression used m S 197 is moat liberal 
so long, always, as the decision of the Court, m 
whioh a suit 18 instituted, whether made rightly 
Of W'rongly, is the decision from which an appeal 

tfv the D!str;ict I’udge, If the appellate Court 
it aiU the materials neeessary for 


Agra Tenancy kc.i-Oontd, 

the final decision of the appeal it has the power 
to remand the case any Court which it con 
siders competent to try it BadamiSingh v 
Mussammat Sabta K uar 2 A L J 119 

140 — S. 196— Resumption— Juiisdiction— 
Civil 01 Revenue Uourt—Ob-jeccion as to jurisdic 
tion not taken m first Con it— Pleadings 

A suit was brought m a Revenue Court for 
resumption of certain land, defendants pleaded 

thatthey were propiietors of the land sought to 

be resumed I he Revenue Court, acting under 
s 199 of the Agra Tenancy Act ordered the de 
fendauts to have their claim declared by a Civil 
Court No obiectiou wastiken by plaintiffs to 
this order defendants instituted a suit m the 
Civd Court and obtained a deciee No objecficm 
was taken eithei in the Munsiff s Court oi in the 
lowei appellate Court to the Jurisdiction of 
the Civil Court to try the suit, Keld, that 
having legard to the provisions of s 19t) of tlie 
Agra Tenancy Act tue plea of pirisdictiou could 
not succeed m the High Court ChhatUf bhuj 
V Mangal Singh 9 Ind Cas 1005 

141,— Suit— Contnbution — Agra Xenancy 
Act (U of 1901) S 197 

Suit for contnbutnn cannot be tieafed as a 
suit for settlement of accounts In a suit foi 
contribution towaids the amount of a joint deciee 
for arrears of revenue all that the plaintiff can 
claim IS the amount if any which he has paid 
on account ot the deciee in excess of his piopoi- 
tionate share oi liability Any other amount 
which may be due to him from the defendants, 
cannot be biought into account in a suit for con 
tnbution 

Under S 197 of the Agra Tenancy Act, 1901 
the Court cannot treat a suit for contribution 
as a suit for a settlement of accounts 

Pandit Kunj BeharyLal v Kishan Behan 
Lai. 4 Ind Css 491. 

142 ~ Tenancy Act (U of 1901 X ocal) s 197, 
mesne piofits suit for — Suit for prohtb- Lessee 

A suit for mesne profits cannot be tieafced as 
a suit for profits under the lenancy Act A lessee 
from a ''o sharer is not a trespasser and a suit for 
meine profits cannot be (1691) maintained against 
him (lb9i) AWN 127 I ol AmiU ullah v 

Hajira 3 A L J 767^(1906) A W K 222 


? 
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Agi*a Tenancy Act. S. 197“~Mansiff re- 
turning pHiot for presentation to the Revenue 
Gourt«-Order remanding the case to the Munsif — 
Heond appeal— Sec SAL J 312= 

9 IndCas 666. 


i4?3.— S. 198— AppHcation of — Ariears of 
rents admitted— Tenancy not denied— Paym^^nt 
not made to any one. 

*S. lj»Sof the Tenancy Act applies to a case 
where a tenant, who has been impleaded 
hy a Umilord and who has actually and m good 
faith p iid the rent ol lus holding to <50016 third 
person, plea Is such piyment Bat it does not 
apply to the cise of a p<^isoa who does not deny 
the rtdationslup of landlord and tenant between 
the plaintdT ai d himsdf and has not paid the 
rent to any one on the ground that- he has been 
prevented from doing so by a third person who 
claims it as purchaser of the share in dispute. 
Slieadihal Singh v Badri Karain. 

7 A L J 1198. 

14k-S.198-UP Rent Acts. 198-Suit 
for rent— Co*shirer defendants— Plea of tenant, 
payment to one co-sharer in good faith no 
decr^ e against a co-sharer defendant. 

T leiiefcndant, a tenant, pleaded in answer to a 
suit for arrears of root that he bad in good faith 
paul rent to another co-sharer of the village who 
was also made a defendant to the suit. Tue co-shar- 
er defen<lant admittei hivintj received the entire 
rent from the tenint. HeW, that no decree could 
he given sgiinst the co sharer defendant in this 
suit, an i that the prop *r reme ly of the plaintiff 
was by a suit for profits orset leraent of accounts 
against the co -.barer defendant who ha 1 realized 
rent tn i tx'S, uf hif shsre. Zfc/A/also, that this 
was not a suit to which S. 198, V. P. Tenancy Act 
n of 19 )l, appliel. S. 198 of the \ew Act di- 
ffersfrom S, US of Act XU of 1S81 in this that 
under the provisions of the New Act the question 
of payment to a third person shall be empiircd 
into when in any suit igainst a tenant the dtfen 
dan t plea is that the i dim >f Uudlord audit*- ' 
n&nt does no! exist oet cen the idaiutitT and 

himself. Nabuan Bihi v Gaya Datt. 

1 AL J707. 
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In answer to a suit for arrears of rent in the 
Oourt of an Assistant Collector, second class, the 
de fc.kh lit plea hd that he was the proprietor of 
toe land and uut a tenant. The Revenue Oourt 
proceed d unlers. 19,9 of the Tenancy Act and 
held that the defendant was not the proprietor 
but a tenant, and decreed the suit. The defen- 
dant then filed a suit in the Civil Court, for dec- 
laration of his proprietary right to the land and 
valued the suit at Rs. 250. jfeld, that, although 
an Assistant Collector of the second class had 
jurisdiction to try suits only up to the value of 
Rs. 100, his decision on the question of proprie- 
tary title barred the subsequent suit brought in 

the Civil Court to try that question. Slializade 
Singh V HTohamad Ahmed AH Khan. 

6 A LJ 917=32 AU 8=3 Ind Cas 954. 

146. — S. 199— Suit died beyond the period- 
prescribed by, but within time under Limitation 
Act — Whether time barred 

When an oider under S. 199 ’of the Agra Te- 
nancy Act is passed by a Revenue Oourt, directing 
the defendant to file a suit in Civil Court within 
the time limited by that section, the ordinary 
period of Urnitation is thereupon susptoi’ed and 
the special period provided by the Tenancy Act 
is substituted, f^uch suit instituted beyond the 
period prescribed by the Tenancy Act is barred 
by limitation irrespective Of the period prescribed 
by Sch. II of the Limitation Act. BanwaH 
LalvGopi. 4 ALJ713 = A W NT (1907; 

282 = 30 All 44. 

Notes.— 74 P W R 1908 = 124 P L R 
1908 = 12 P 'I 1909-1 fnd Cas 321. 

i Agpa— Tenancy Act S. 199.-- Suit for 

eiectmentin Revenue Court —-Oeussion or* part 
of defendant to plead title m himself — Tfn ju- 
dfcata. -See. 1907 AWN 189 = 4 ALJ 
545 = 29 All 601. 

147. — Ss. 199. 200— Vetiou in ejectment — 
Defence th it defendant i sub-proprietor — Ques 
ti ni of title— ib usion of a Revenue Court same 
a . 0 * Hioi) >1 < hvil Court— Appeal to Civil Court. 

^uii ‘o< dik’laration does not He. When the 
dek h i mi tu an action ior ejectment defends 
the suit on the groiiii.l that he is not 
a tenant but a subordinate proprietor, he raises a 
question of a proprietary titia. The Revenue 
0"mt im Pit her ttf tjnejitiejJ Itielf, ‘'t tpfej 
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the parties to the Civil Court, under the provi- 
sions of S. 199 of the Act. When it follows the 
former course and decides against him and 
orders his ejectment, an appeal lies to the Civil 
Court, and it is not open to him to bring a suit 
in a Civil Court for declaration of his subordi- 
nate proprietary right. The legislature intended 
that the decision of a Revenue Court upon a 
question of title should have the same effect as 
the decision of a Civil Court. 2 A L J rfSi Fol. 

Beni Pande v Raja Rausal Kishore Prasad 
Mai Bahadur. 4 A L J A W N (1907) 

6»29 All 160. 

N0tes.~i2p/:29 AlUOf^i A L J 545 = 
AWN (1907) 189, 32 All 8=3 Ind Cas 
964=6 A L J 917. 

148. — S 199 — Suit for arrears of rent-Tenant 
not pleading proprietary title-subsequent suit 
for declaration — Bex Judicata. 

In a suit for arrear of Rent under Act No.II 
of 1901 the plaintiff did not set up his proprie- 
tary title to the land in suit; that a subse- 
quent suit in the Civil Court for establishment 
of his proprietary right was barred by the prin- 
ciple of rex judicata, (Ref. 2 Ind Cas 363.) 

Lai Singh V Kalip Singh. 6 A L J 259=a 
81 A11323-:21nd Cas 218. 

Agra Tenancy Act S. 201 

See Transfer of Property Act s. 41. | 

149. — S. 201 — Presumption — Recorded co- 
sharer— Defendants to rebut. Where the plain- 
tiff in a suit for profits is a recorded co-sharer, 
the presumption referred to in s. 2ul of the Act 
arises in his favour and it is for the descendants 
to rebut that presumption. In such a case, it is 
not for the plaintiff to prove, by evidence of re- 
ceipt of profits within twelve years, that the 
rights subsisted, (1 L R 27 All 436). 

Banwari Lai v, Naider. 4 A L J 27 

AWN (1907) 5=29 All 158 

Notes— Ref. 1907 W N 292; 6 A L J 496; 30 
All 68. Expl: SO All 1 447 =(1908) W N 
186. Ref: 6 A L J ,138 F B; 146 F B; 31 
All 267 F B; 265 F B. 

1.50— S. 201 — Shall presume Record- 
%^i*qo*8haTer— Presumption rebutable— Peyenue 
CM&t^Queition of ' 
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The fact that the plaintiff ia a recorded _^co- 
sharer does not itself preclude the Revenue Court 
from trying the question of title. The pre- 
sumption which aiises from the plaintiff’s be- 
ing a recorded proprietor is s rebuttable pre- 
sumption. (30 All 447: AWN (1908) 186; 5 A 

L J 495; over. Ali Ahmad v. Said-im-nisa 

Bifol 6 Ind Cas 703. 

1%1 , — Tenancy Act Agra (II of 1901 Local) a. f 
201 entry in Khewat— Question of proprietary 
presumption whether rebuttable. 

Per Knox J. That ‘shall presume* in s. 201 
clause .3 Tenancy Act does not mean ‘shall he 
conclusive proof of a fact. Where there 'was 
other evidence, besides the entry of the plaintiff’s 
name in the Khewafc, upon which lower appellar,# 
court came to the conclusion that the plaintiff in 
a profits suit only recorded solatii cause held that 
it was justified in doing so (4 A L J R 8 Fol.). 
Per Richarda J. The policy of the. Tenancy Act 
ia that a revenue Court, which is not a court 
particularly suited to try complicated questions 
of title, should as far as possible, acoepfc and act 
on the records of the raahal, leaving difficult 
queslions of law and title to a Civil Court. The 
Revenue court should accept the record in the 
Khewat as correct and is not competent to de- 
cide whether a recorded co-sharer has or has no 
right to share in the profits. (29 All 168 Ref.) 

Bhai'ica v Umfao Singh, 4 A L J 802= 

1907 AWN 292=80 All 58 ConfirmjniR 

on appeal 1907 A W N 43=4 A L J 166. 

Notes:— Fol: 30 All 447=(i908) AWN 186; 
Ref: 5 A L J 496. 

15 2-1 he words ‘shall presume’ in section 201 
of Agra Tenancy Act have no higher force than 
similar words contained in the Evidence Act^ 
Where therefore a plaintiff is recorded co-sharel 
but it is proved that he has no proprietary rigbll, 
the presumption falls to the ground. The plain- 
tiff as a recorded co-sharer brought this suit for 
profits. The defendants pleaded that they were 
in adverse possession and proved it. thafi 

the suit was rightly dismissed. 

Dilktinwar v. Udai Ram, 4 A L J 8= 

awn (1906), 816=29 All 149. 

Notrs:-Ref; 31 All 257 F B; 263 F B; 6 A 
L J 135 F B; 145 F B; 6 A L M L J 509 
■fB;90LJ 463=13 OWN Mi ^ 
Mf49O6|19O7i5WH'0. 
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153— S. 201— Act 1 of l87^^ (Indian Evidence 
Act), 8. 4— Evidence— Presumption —Record of 
plaintiff’s name as a co-sliarer. 

ffdd^ on a construction of section 201 of the 
Agra tenancy Act, 1901, that the words If in | 
any suit instituted under the provisions of Chap, 
ter :^I the plaintiff is recorded as having 
such proprietary right, the Court shall presume 
that, he has it” mean that so far as the Revenue 
Court is concerned, such Court is bound to pre- 
sume in favour of the plaintiff, and it is for the 

defendant “to establish by suit in the Civil Court 
that the plaintiff has no such pxoprietary right 
(.W All 58, 29 All 148 Dias; AWN (1907) p, 43, 

FoL 39 All 158 Explained). Bcchan Singh v. 
Karan Singh, AWN (1908), 186 « 

5 A:L J 495a30 AU 4i47. 

154— S. 201 (3)— “Shall presume” Presump. 

Mon— Whether rebuttable.— ' 

JEteld, Per Stanley, 0. J , and Griffln, J.. 

( Tud-batl, J., dmentmy) thnt a presamvtiou is 
» logical assumption that a thing is true until 
disproof d. The cspressi.m ‘'shaH pnsume" in 
S. iOl f3> does not make the presumption con- 
clusive and irrebuttable. Ube Revenue Courts 
therefore are competent to go behind the entry 
in the record* of-rights. 

Beli, Per Tu/thnll, J. that tlie presumption 
mentioned in cl. 3, S. 2 (U of the Agra Tenancy 
Act, is one which is rebuttable only in a Civil 
Court, not in a Revenue Court. The Revenue 
Court cannot, therefore, go liehiaul the entries in 
the Khewat. (29 All leS; iO All 447; (iao 7 l A 
W N 43; 3a All IBS; 81 All 2.-,7; 31 All 2&3, Uef.) 
Waris AU Khan y, Parshottam Narein, 

7 A L / 6g2 k AU 427= 

6 Ind Cas 609. 

,, 201— General Clauses Act i of 1904 

(tocal) Section 6-KIIect of a repealing Act on 
» pendmgappeal-N. «r. p. 

tiw Of titlef-Oecree for profits previously passed 

— Effect of the appellate dcciecAf a Judge in a 

Wit brought in the IleyenuH Courts ' 

pending at the tune when a repeal- 
<orc«, is npfaffepted thereby, 
Wtl* employ Ajcr, mol, 
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suit brought in the Civil Courts by the defeated 
party for a declaration that he was the owner of 
the share in respect of which the decree for pro- 
fits had been passed is not a suit under clause (3) 
of that section. Tlie decision of the appellate 
Court in a suit bmnghi in the Court of Revenue 
under Section 93 of the Act No. XII of 1881 al- 
though it is the docisiori of a Civil Court, has no 
higher effect than if it were the decision of the 
Court of first instance, that is, of the Revenue 
Court, consequently the decision of that Court on 
a question of title is no bar to the maintenance 
of a suit brought in the Civil Court for the deter- 
mination of the plaintiff’s proprietary title. ( 26 
All 601 ref. to) Muhammad Inayat Alt Khan 
V. Muhammad Murad AH Khan, 2 A L J 283 
=1905 AWN 103»27 All 569. 

156 S 201, Sub. (3) — Person recorded as 
having proprietary rights— Presumption 

Tn a suit for profits by a person who was re- 
corded as having the proprietary righh entitling 
him to claim profits, it was held that under sub- 
sec. (3)of S. 201 of the Act, the Court sthould 
presume that such person Ipd a proprietary right, 
and that the defendant was competent to sue 
in a Civd Court under the proviso to that sub 
section to establish that the plaintiff had not the 
proprietary right claimed by him. 

Niaz AH Khan v. Govind Ram, 
(1908) A W N 187 Note. 

157— Ss. 201 — Sub-sec. ( 3 )& 165— 

Person recorded as having proprietary rights— 
Presumption.— 

An cntr> in a khewat according to the pro- 

vision8of8.201,Sub.Sec.(3)of the Act is ooh- 
clusive, and the Courts have no power in a suit 
under S. in.> of the Act, to go behind the entry 

in the khewat. Hag Prasad v. Syed 

Muhammad Baquar, AWN (1908), 187 

(rote)=30AU4.5l. 

168- S. 201(3)— Jurisdiction of Civil and 
Revenue Couits-Question of title decided by 
Civil Court-Subsequent suit for profits — Re- 
corded oo-sharer— Presumption:— . 

Where a Civil Court of concurrent juriadiotJon 
has already determined the extent of ttie pro- 
prietary right possessed by the plaintlfl, i^ » s„h. 
Mqnnntsajt for ,m)fi*» not^ Jeft for 

H *9 P»t^^ the ^ 
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(Z) of tl?e Tenancy Act does not ari^e. — 

Gobindi v. Sahcb Ram, p A L J 138=* 
31 All 257 (F B)=*l Ind Cas 885. 

159. — S 201 “ Shall presume” — Recorded co- 
sharers— Revenue Court bound to presume pro- 
prietary title. 

The Revenue Court, before which a suit comes 
under the provisions of Oh. XI of the Tenancy 
Act, where the plaintiff is recorded as having 
proprietary right, is bound to presume that 
the plaintiff has such proprietary title, and the 
Revenue Court is not entitled, in that suit to go 
into any evidence to contradict the record 
(.HO All 447. AWN 1908, 186, 5 A L J 496, Fol ; 

Meharban Singh v Umrai Singh. 

3 Ind Cas 709. 

160. — S 201-Evidence Act, S 4— Evidence- 
Record of plaintiff’s name as a co-sharer — Pre- 
sumption:— Per Knox J. (Richards, J., dissenti- 
ente):— The presumption enjoined by S. 201, Cl, 
(3) of the Agra Tenancy Act, l^Ol, is not conclu- 
sive, but may be rebutted by evidence offered to 
the contrary .-1906 W N 316 ref to. Per Richards, 

-So far as a Revenue Court is concerned it is 
bound to act upon the presumption created by 
S. 201, CL(^^j of the Agra Tenancy Act, 1901, 

^ subject o^y to the result of a suit in a Civil 
Court.— Dhanka v Umnao Singh. 

1907 A W N'4.3=4 A L J 166*= 
Also 1907 A W N 292 = 30 All 58 = 
4 A L J 802. 

161. — S 201 (3)— Suit for profits in Revenue 
Court - Question of title decided by Civil Court — 
No question of presumption:- A co-sharer sued 
the defendant lambaidar for profits. Tne defend- 
ant pleaded that plaintiff was not entitled to pro- 
fits of certain plots which had been wrongly in- 
cluded in his petti, and that he. the defendant, 
had obtataed a dedaration of his til le from the 
Civil Court. The District Judge held that so lon^ 
as the Khewat was noi corrected, the plaintiff 
was entitled to succeed and fhe Revenue Court 
was not bound to pay any regard to the decree of 
the C|yil Court. > Jlejd, that the Revenue Court ^ 
was n^t competent to ignore the decree of the 
Civil pourfe and that the decree of the 

^ C^Til Court* being in this case in favour of defend- 
an1$,the plaintiff cmild not rely upon the Khewat’ 

listed. Bhkwani Singi y Dilwal? Khan,* 
^ ’ 1 , *B,AtJ44&-34All^P 

'T * .'1 Urn ti' ^ 1 lad Cat 88j6.| 
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162. — S 202 — Suit in a Civil Court— Defep* 
dant« pleading that they are plaintiff’s tenants — 
Civil cou it bound to follow the procedure laid 
down in S i02. 

In a suit^brought by a Zamindar in a Civil 
Court for the cpncellation of a will and possession 
of a holding, defendants pleaded that they were 
tenants of the plaintiffs: H^ldf that the Civil 
Court was bound to require the defendants to in- 
stitute a suit in the Kevenue Court, within three 
months, as provided for in S 202 of the Agra Ten- 
ancy Act (24 A W N 114; 26 A W N 46). 

Mahadeo Prashad v Raitidhari I|Haii 

' 2 iad Cas 455. 

163. — S 202 — Question of tenant-right in 
Civil Courk-Questicn decided by Civil Court- 
Appeal-Prpcedure.*— Where, in contravention of 
the provisions of S 202 of the U r Tenancy Act, 
1901, a Civil Court heard and determined a suit 
in which a question of tenant right was raised, 
and on appeal the lower appellate court remanded 
the suit under S t>62, CPC, it was held, that the 
lower ajjpellate court ought not to have remanded 
the rase, but should itself have passed the 
order req^uired by S. 20^ of the Tenancy Act, and the 
High Court made such an ordar. Jftgan Nath 
Y Bshawani 1904 AWN 203=27 AU 167. 

164. — S 202— Scope of— ffeld, that where 

the defendant simply alleges that he is in posses- 
sion of the land in suit as a tenant but does not 
allege that he is in possession of the land in suit 
as a tenant of the plaintiff, the Civil Court need 
not require fhe defendant to institute a suit in 
the Revenue Court as directed by S 202; Agra 
Tenancy Act. Rikhai Rai v Shcoyan 

7A LJ 960=7 Ind Cas 07. 

165. -S 202 -Question of tenant right in Civil 

Court— Jurisdiction — Procedur :-The plain tiff 
sued in a Civil Court asking for ^ decifraliion thfit 
the defendants had no title to land ^wbicl^ had 
therefore been held as an occupancy holding by a 
person deceased before suit. Th^ ^ defendants 
pleaded that they were the tenants of tthce holding 
and.denied the jurisdiction of tbe> Civil Court, 
The Court found against the plea of want of ju- 
risdiction but on the merits dismissed plain- 
tiff’s On appeal the plaint was returfied 

for presentation to a Cohrt of ^^Venuk Mdd 
that this prooedare was errotte4ii! tbie appellate 
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C^urfcoaghfc to have msfcracted the Court of first 
instance to take action under S 2o2 of the U P. 
Tenancy Act 1901 Madari v Ktibir un niasa 
1904. AWN 114*1 A L J 212. 

Notes— Fol (1905)AWN46. 

168 — S 202— Question of tenant right in 
Civil Court —Appeal— Remand:— Where a Civil 
appellate court finds that the Court of original 
jurisdiction ought to have passed an order under S, 
m of the Agra Tenancy Act 1901, but has not 
done so, the proper course to be adopted by the 
appellate court is not to remand the case under S 
562 of the Code of Civil Piocedure, but to send 
the case back to the original court with direction 
to pass the order which it should ha\e passed m 
^he first instance. 190t A W N IH foil 

Mare y Gauri Sahai, 1905 A|W N 46. 


1.6T~Sch I\ No 47-Excoution ofj decree — •Li- 
mitation. 

A Rent Court decree for Rs 156-14-9 was 
passed on the 14th of Mart h 1901, On the 13th 
March, 1901, the decree holders applied for exe- 
cation byattachmentandsaleof certain move- 
able property of their j udgment debtors E seen 
feion issued as prayed, but only a small portion of 
the decretal amount was realized. On the^22nd 
of August 1904, the decree-holders, filed a further 
application for execution agamst the immovable 
property of the judgment-debtors. 

that execution was time brrred The 
a«cond application could not be treated as an ap- 
plication merely m continuance of the application 
of the 13th of March, 1904 (is M L J m Ref) 

Nahabhat BthsdurLal v UdsfKunwap 

(1906)AWN97*3ALJS24. 

Agreement 

See also ctaes under: — 

(1) Account. 

(2) Advocate. 

(8; Cbampertyand Maintenance. 

(4) Civil Procedure Code 1882 R 

875. 

€oiujpromise deevee. 

m M L 'M. 
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kgreemenl-Oonid. 

(8) Contract Act, ss 23,27,2,25, 68« 
27.51, 

(9} Co -sharers 
(10) Hindu Law- Widow, 

(li; Impartible Estate 
(12).Jurisdiction» 

(IS) Kabuliyat. 

(14) Practice. 

(15; Right of suit— Contracts and Ag* 
reements. 

(16; Setting Aside Sale, 

(17) Specific Performance, 

(18) Stamp Act. 

(19) Stamp Act 1879 Sch 1 Art 5 

(20) Stamp duty. 


-acknowledging a debt. 

See Stamp Act (II of 1899), Sch I 
Arts 1, 9. 

* 

-adjusting Suit. 

Sec (1) Arbitration 

(2) Compromise-compromise of suits 
under. C, P. C 

-admitted in pleading. 

See Admission, statement and pleading. 

-against public policy. 

See Contract Act a SS-IUegsl contracts. 

-altering decree. 

See (1) Execution of Decree 

(2) lamitation Act (1908) Art. 160 

-and conveyance. 

See Sale 

-as to payment of decretal money. 

See C P C 0 21, r l and 0, 21 r 2. 

-at Delhi to pay money in Bombay 

••• J«*i«dietisfl.Ca^ ef 
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—at marriage not to remove wife 
from parent’s house. 

Sec Restitiition of conjugal nghts 

-at time of adoption affecling son’s 
rights. 

Sec Hindu Law — Adoption — Effect of 
adoption* 

-before decree by the decree- 
holder not to recover costs which 
the decree might award. 

Sec (1) Civil Pro. Code 0 21 p. l & o 
r 2 
(9) Costs. 

-between adoptive mother and 
natural father. 

Sec Hindu Law— Adoption. 

-between Government and Govern- 
ment Solicitor. 

Sec Costs— Taxation of Costs 

-between husband and wife. 

Sec Divorce 


Agreement-Ojnci. 

—breach of, to pay a certain sum. 

See Penalty. 

-by a guardian to give a word in 
marriage on payment ot a sum 
of money. 

See Guardian— Powers of a guardian 

-by correspondence. 

See Stamp Act 

-by mortgagor to sell mortgaged 
premises to mortgagee. 

See Mortgage-sale of mortgaged pro 
perty 

—by occupancy tenant to relinquish 
his holding. 

See Landlord and tenant — Abandon- 
ment, relinquishment of surrender 
of tenure 

—by plaintiff and defendant not to 
bid against each other at an 
auction. 

See Contract Act S 23 

-Collateral to lease. 


I 


-between landlord and tenant. 

See (1) Tenancy Act fXXVII) of 1868), 
S 2. 

(2) Tenancy Act f XXVIII of 1868), 
S 5 

(3) Tenancy Act (X3;VIII) of 1868), 
S 8 

—between pleader and client. 

See Pleader and Client. 


Sec (1 ) Evidence Parol 

(2) Evidence- Varying or Contradict- 
ing written Instruments. 

-coming to an end with the ex- 
tinction of the equity of redemption. 

Sec (1) khoti—Sfettlement Act 
(2) Khoti Tenure. 

-contrary to terms of lease. 

See Lease— Landlord & tenant. 


-between pleader and person 
retaining him. 

Sec (1) I egal Practitioner’s Act. 

(2) Pleader. 

(3) Attorney & Client 

-|jrea6h of, by insolvent ^ 


-entered into with one party to 
a suit by an attorney. 

See Attorney & Client—Pleader 

-executed both in England and 
India. 

See ktuKiy 


w 
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-exempling from liability in case 
of loss of carrying ship. 

See(l) Shipping Law. 

(2) Carrieps. _i 

—extending time of payment with- 
out Sanction of Court. 

See C. Pro. Code 0. 21, p. 1 

-for an undivided share in Bhag. 

See Bombay Bhagdari Act. 

-for diflerences. * 

See Contract— Wagering Contracts. 

—for division of family property in . 

equal shares. 

See (1) MalabsP Law 

(2) Hindu Law joint femuy. . 

-for not enforcing payment of 
instalments. 

Sec Execution of deopee— Execution 
of decree on OP after Agreement or 

—Compromises 

-for, or to give time for satisfa- 
ction of judgment debt. 

See Civil Pro Code 0. 21 r. 1 & 0. 21 
r. 2. 

-for payment by Deputy to the 
walandar out of ihe cash allowance 
for procuring the deputy’s nomi- 
nation. 

See Bombay Hcriditory OflBces Act. 

-for payment by instalments. 

See C P C 0. 21 r. 1 & 0. 21 r. 2. 

—for salisfaclion of judgment debit 

Sec Civil Pro. Code 0. 21, p. 1 & 0. 21, 

p. 2. 

-for the management of a public 
charity, illegal. 


Agreement“t>»‘^<^- 



t of suil-O^rities and 


■I 


-illegal. 

See (1) Cases under Contract Act, S. 23. 

(2) Receiver. 

-in regard to the equity of redemp- 
tion. 

See Mortgage -Redemption. 

-in respect of laraily properly. 

See Hindu Law— Joint family. 

in respect of fi ee valan^lectfon. ; 

See Bombay Hcriditory Office Aet. 

-in salisfaclion of judg4enl=aebt. 

See Civil Procedure Code B. 257 A. 

—no bar to partition. I 

See Hindu Law-Partitiln ^Partition 

of portion of Property*, * 

' —not cerlilied to Conty 

See Civil ,Pro. Code <) 21, t 1 & 0 21, 
r.2. \ 

—not sanctioned by Court. \ 

*• Sec Civil Procedure Code 0.21, r.\l & 

^ 0.21. r.2. V 

^ -nollo alienate ancestral proi^rty. 

^ Sec Hindu Law -Joint family. 

-not to appeal. 

See (1) Appeal to Privy— Co uncU—Prao- 
See and Procedure - Miscellaneous 
Cases 

(2) Contract Act, S. 28. 

(3) Counsel. 

-not to execute a decree. 

See (1) Execution of decree. 

(2) Contract Act S. 23. 

—not to execute decree r^Qai^ded 
as satisfaction of decree. 

See Civil Pro. Cod# 0 r. 2. 

1 1 1 1 1^1 I I 
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— not to partition. 

S6c Cases under Hindu Law— Parti- 
tion— Agreement not to partition. 

— not to partition and restraint on 
partition. 

See Hindu Law Partition. 

— not to work fora rival trades 
man. 

See Contract Act, S. 27. 

— of parties. 

See Execution. 

“Of parties to suit to refer matters 
in dispute to decision o/ Court. 

Sec Arbitration Contract Act, S. 2B, 

—of relinquishment, validity of. 

Sec I Hindu Law— WiU Construction 

of wills- Estates -Absolute or limited 

— of Service -valan Inam land by 
the holder of it. 

Sec Bombay Hcriditory OiHces Act. 

— of share by a co parcener. 

Sec Hindu Law— Joint family. 

— opi^osed to public policy. 

See Contract Act S. 23-tUegal contracts. 

“ or memorandum of agreement 
relating to the sale of shares. 

See stamp Act. 

— restricting right of occupancy. 


Agreement-c?on«d. 

— Secret. 

Sec Attorney and Client 

-- to become a member of associat- 
ion. 

See(l) Companies Act 

(2) Company. 

-- to carry out decree. 

See (1) Execution of Decree. 

(2; Limitation Act (1908) art. 182. 

— to compensate for services rend- 
ered during defendant’s minority. 

Sec Minor— Liability of minor and right 
to enforce contracts. 

--to divide, effect of. 

See Hindu Law— Partition. 

—to extend lime for enforcing dec- 
ree by execution. 

Sec Civil Procedure Code 0. 21, r. 1 & 
0. 21, r. 2, 

—to forego legal proceedings. 

Sec Arbitration. 

--to give time to judgment-debtor. 

See Civil Procedure Code (1908) 0. 21, 
r.l. 

— togivelime to the judgmentdebt- 
or for payment of decreed money. 

See Civil Pro. Code 0 21, r. 1 & 0. 21 r 2 



See Bight of occupancy. 

— running with land. 

Sec(lj Pre-emption. 

(2 ) Vendor and purchaser. 

— sa?iclioned by Court executing 

, , , 

0 81 , 

^ ^ /P 0s- ^ i I, J 


■ to lease. 

See (1) Registration, 7 B L R App 21 

(2) Specific Performance. 

(3) Stamp, 17 Cal 548. 

(4) Stamp Act 

-to lend money on morlgAg«. 
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— to Uquidaledecree by instalments __^o ^enew a kanom and to credit 

appeal by judgment-debtor sub- renewal fees a sum of money 
sequent to. jhen due by plaintiff to defendant. 

See Appeal. Registr«ition Act. 

--to nav additional rent for excess 

land!^ ^ pasture ground. 

See Enhancement of rent. Sec Stamp Act. 

—to pay interest. 

See Interest — Mlecellaneous Cases- — lo Sell. 

Bill of Exchange. Contract, S. 65. 

—to prevent acquisition of easement ^2) Limitation Act xv of i877, sch. 

not document creating a right in ii. Art. 97 . I 

immoveable properly. (3) small cause court Begistration 

See Registration Act. Act (VIIJ of 187 1), S. 17. 

- to procure marriage in consider- .-,.gniQnrt 
ation of money payment. 


See Contract Act S. 23. 

—to procure re-admission into caste 
See Jurisdiction of Civil Court. 

—to re-convey on re-paymeni of 
purchase money. 

See Vendor and Ptirchaser— Misce 
llaneous Cases 

—to refer. 

See appeal (Decree). 

—to refer mother in dispute to arbi- 
tration. 

See (1) Contract Act S. 28. 

(2) Arbitration. 

—to refer to arbitration. 

See Compromise— Compromise of Suits 
tiiittler Civil Procedure Code. 

- to refer to arbitration. 

See Arbitration. 

-to relinquish exproprietary righl*^ 

See litBdlord <Sc tenant. 


—to share property after litigation 
if Successtui. 

See (1) Contract Act S. 23. 

(2) Champerty. 

I 

—to share property the subject of 
suit. 

See Champerty. 

—to supply money for another per 
son’s suit. 

Sec Champerty. 

—unregistered. 

See Registration Act ; (III of (1877), 
S.17. 

—void if not ssnclioned by the 
Court. 

See ( 1 ) Civil Pro. CodeO. 91, r. 1 Ac 0. 
21, r. 2. 

(2) Compromise — Compromise o| 
suits tinder C. P. C. 


—to remain united. 

1|*0 stttduLaw — Partition -Effect of volutary or by Act of Law, 


h ‘^1 


See TrtnafCf of Property »A9t^ 
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Agreement- 

—with respect to the property of 
the deceased husband by his heirs 
pendente lite. 

See Mahomedan Law— Debts. 

Agreement — Accounts, Court’s order to fur- 
nish — Company transferring its business to a li- 
mited Company— New Company not bound by 
the order. See Account (6j 7 Bom L R 107 

= 29 Bom 107 

Agreement— Champerty — Public Policy 

English Law, not applicable— See Champerty (7) 
35 Cal 420=sl2 C W N 398 
=18 M L J 100=7 C L J 385 
~5 AL J 184=85 I A 48. 

Agreement— Advocate and client— Profes- 
sional misconduct— Advising client and taking 
part in matters of invalid agreements— See Ad- 
vocate f27) 33 Cal 151 

1 — Distinguished from agreement. 

An arrangement is not necessarily an agree- 
ment. It is a preparatory measure or negotia- 
Chabildss v Bayal Mavji. 

6 Bom L R 557 

2— 0. P. C ( Act XIV of 1882 ), Ss. 160 
151 — Agreement of parties tojefer to Commissio- 
ner— Appeal. 

Where the parties agree to refer certain issues 
of fact to a Commissioner and to abide by his de- 
cision, they impliedly agree not to appeal against 
the decree passed in accordance with the Commis- 
sioner’s report and hence they are estopped from 
impugning* that .decree and the order of re- 
mand passed on appeal therefrom and the subse- 
quent proceedings in pursuance thereof are all 
null and void, f 8 Cal 465, Ref :) 

The principles laid down in Ss. 160 and 151, 
C. P, C. are applicable in this case. 

Bahir Das Clialcravarti v Nobin Chandra 
Pal. 6 C W N 121=29 Cal 306 

3— Arbitration — Agreement offparties to refer 

question to Court for decision Decision if 

appealable— Acting as arbitrator — Bstra cursum 
curial. 

In the course of a i suit for recovery of posses- 
sion of some land, the parties who owned different 
shares of a Pergunnah came to an agreement to 
the that they should ask the Court to de- 

Q 0. 


Agreemenl-Ofen^if. 

cide the question of title on the basis of the 
thakhvst map only, and the plaintiS said be 
would abide by that decision. The Court decided 
accordingly and held that “the tkak naap itself 
showed that the plain tifi’s predecessor and bis 
co-sharers were disputing about the land and 
the survey map showed that it was newly form- 
ed chur land and that , in such circumstances, 
the thak map could not bold sufficient evidence 
of plamtiffis title.” 

Meld — That in deciding the question on the 
basis of the thakhist map, in accordance with 
the agreement of the parties, the Court acted as 
arbitrator, and hence no appeal lay from that de-^ 
cision Kumar Saradindu Roy v Bh«ga- 
bati Debya Chowdhurani. 10 C W N 835 

4 — Consideration unlawful— Brocage of 
office— Consideration for creating facilities for 
confirmation in office.* 

A promise to pay money in order to procure 
resignation of an office by the promisee with a 
view to the promisor securing the appointment 
is not an enforceable promise, the consideration 
being unlawful. Saminatha Aiyar v Muthu-< 
swami Pillai. (1907) 17 M L J 252= 

80 Mad 580 

6~Agreement of parties to sue within cer- 
tain time-Suit filed but withdrawn and re-filed — 
Sufficient compliance — District Munsif — Inherent 
jurisdiction — To try compensation cases — Land 
Acquisition Act. 

When the parties before Court copie to an 
understanding to file a suit within a certain 
date and when it vras so done, the fact that' it 
bad to be withdrawn with leave of Court ana a 
fresh suit had to be instituted owing to a tech- 
nical objection of non -joinder, is not fatal, and’ 
the original order of the Court has been compli- 
ed with. 

A District Munsif has inherent jurisdiction to 
try a suit for determining the rights to money 
awarded as compensation under the Land Acqui- 
sition Act. 

When both parties agree to such a trial, one 
cannot question the jurisdiction of tbo Court at a 
later stage. (6 M L J 59, Ref,, and 2 C L J 359 

Expl.) Pichuvicf V Perumal Konan, 

C1912) 1 M W N 183. 
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S—Agreemeot to maintain defendant in con* 
•Ideration of a will— Prior suit on agreement by 
defendant for arrears of maintenance and decree 
therein— Present suit by plaintiff to set aside 
agreement— Plaintiff not entitled to rely on events 

prior to the former suit Bes judicata 

Subsequent events disclosing intention to de- 
feat the will— Not a sufficient cause of action. 

By an agreement, Exhibit I, the plaintiff 
agreed to give maintenance to the defendant 
in consideration of her executing a will bequeath- 
ing all her moveable property to him after her 
death. The defendant instituted 0, S. Vo IRO 
of li>07 for two years’ payment due to her 
under Exhibit I and obtained a decree. Now 
the plaintiff sues for a declaration that there was 
a failure of consideration of Exhibt I and 
therefore the agreement could not be enforced 
against him. 

JSTtffd— That the plaintiff cannot rely on 
events prior to 0 8 No 160 of 1907 to avoid the 
agreement, as he was bound to put forward m 
that suit all pleas which would entitle him to get 
the Court to hold that the agreement was not 
enforceable against him. 

Tbat the only events subsequent to that suit 
alleged as entitling him to relief, vis , that the 
defendant made false complaints to the PoHoe of 
loss of some properties included in the will and 
also concealed some of them in a third person’s 
house, disclosed no cause of action to avoid Ex- 
hibit I. 

The allegation of a mere intention on her part 
to defeat the beqneats is not suffeient. 

Atyam Ytnkiah. (1012) 1 M W N 182. 

7— Agreement by tenant not to take compen* 
lation for improvements made without consent of 
the semindar— lllegaljty— Agra Tenam'y Act (II 
of j901), bs. 40, 90 — Agreement to pay enhanced 
rate-Dlstinct promises for the same con8idf»ration 
—One of them illegal, effect of— Cess— Essential 
lo be proved* 

An agreement between tenant and a landlord 
whereby the former undertook not to make any 
improvements witHbut the consent of the semin- 
dur, and provided that, if be did make any impro* 
Vtajiauti, b# would not be entitled to any com- 
pensation at the time of ejectment, is IHcgal and 
unforceable at law. 

% ^ tenant to pay an en 

nnl#iia tAiwe 


[ Agreement-Ott^d. 

has bepn a legal enhancement within 10 years of 

the agreement. 

if several distinct promises are made for one 
and the same consideration, and if one or more 
of them be such as the law will not enforce, this 
will not of itself prevent the rest from being en- 
forced. 

In order to show that a condition in an agree- 
ment as to a certain payment is of the nature of 
a cess which should not be lecognized, it must not 
only be shown that the condition refered to, rela- 
tes to the payment which comes within the defi- 
nition of a cess, but it should also be shown that 
the payment of this nature has not been recogniz- 
ed by the Settlement Officer. Bhola v Moham- 
mad Habibul Rahman Khan. 10 Ind Cas 465 

8 — Mortgage-Agreement by third party to pay 
mortgage amount to moitgagee and interest-Part 
payment of interest — Breach of other conditions 
of agreement— Right of suit by mortgagee on the 
mortgages— Whether mortgagee bound to refund 
the amount received from third party— -Agree- 
ment tu pay intending purchaser for not compe- 
ting for purchase of property — Consideration. 

An agreement, where by a person undertakes 
to pay money to another in consideration of the 
latter not competing for the purchase of certain 
property with the former, is not illegal. 

Second defendant executed three mortgage bonds 
to plaintiffs. First defendant entered into an agree- 
ment with the plaintffs, whereby he agreed to pay 
a certain portion of the principal within three 
months, the interest on the principal amount 
immediately, and to execute a fresh mortgage for 
the balance. The agreement was not carried out 
save that the first defendant paid Rs 10,000 out 
of the principal and the interest on the whole 
liability under-taken under the agreement up to a 
certain date. In consequence of the breach of the 
agreement by first defendant, plaintiff sued for 
the balance of the amount due to them under 
the three’mortgage bonds executed by second 
defendant: 

(1) that plaintiffs were entitlfd to sue 
on the mortgages and that they were not bound 
to enforce specific performance of first defendant’s 
agreem&nt; 

(9) that the first defendant was not entitled 
I to refnnd of the interelit he had paid in part 
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performance of his obligations under the ag?ee* 
meat. Rungiah Gownden v Fakir Mahomed 
10 Ind Cat 627. 

Agreement*— — to convey property alter 
decree in lieu of expenses of litigation. 

140C139. 

Agreement — to surrender expropnetary rb 
ghta -Possession not delivered— Suit for damages 
for breach of contract. 8 A L J 826. 

Agreement— to refer to arbitration, if of a 
personal nature. 14 C L J 188. 

Agreement— Mortgagee in possession agree- 
ing with mortgagor to charge for his personal ser- 
vices— Validity of — Clog' on equity of redemption. 

13 Bom L R 162. 

Agreement — Transfer of rev#‘Tsionary right— ' 
Agreement to give share in property to be recove- 
red by litigation — Validity— Specific performance 
—Litigation— Burden of proof. 

9 Ind Caa 243. 

Agreement between members of fami- 

ly as to division of earning as priest— Enforceabi- 
lity. 13 C L J 449. 

Agreement — between Government and pub- 
lic servant — Increase of pay for risky service — 
Suit to enforce. 15 C W N 470. 

9— Order refusing to set aside a sale— 

Appeal, whether lies against Agreement of 

discharge, effect of. 

An appeal lies against an order refusing to set 
aside a sale under S. 310-A of the Civ Pro Code, 
1882, even though the purchaser is not the decree- 
holder but a stranger. 

An agreement between the decree-holder and 
the judgment-debtor, whereby the former agrees 
to treat a portion of the de^'ree debt as discharged 
in consideration of certain services rendered by 
the judgment-debtor, is tantamount to a receipt 
of the amount. (9 M T. J 258; 25 Mad 37 P.) 

Lakshminarasimhaehapyulu v 
Lakshmamma 12 Ind Cas 169. 

10 — Hiudu dedicating for mosque— Legality 
— Agreement to do so, illegal and Unenforceable- 
Contract Act, S. 23. 

Under the Mabomedan Law, a Hindu cannot 
a d^ieation in favour of a Mabomedan 


Agreement-Oo«<rf. 

place of worship. An agreement by a Hindu to 4<f 
so is illegal and cannot be enforced. 

Ftzle Rahman Naskar v Anath Bandhu Pa| 
11 Ind Cat 436. 

11— Specific performance — Agreement to 
pay money in instalments— Suit not main* 
tainable. ^ 

A suit fdr apecifio piitormance of an agree- 
ment to pay a certain sum of money by instal- 
ments is not maintainable, as compensation in 
money for the non-performance of it is an adequ- 
ate relief. Hnkum Singh y Khunni Lai. 

8ALJ1282. 

! 

' 12— Fraud of agent- Agent fraudulently with- 

holding information from the principal— Princi- 
pal cannot be fixed with the knowledge-Oompany 
— Internal defects such as want of resolution or 
non-existence of a competent board of directors, 
not to affect innocent third party without notice 
-Agreement to borrow money on a charge on pro* 
party— Agreement creates valid charge. 

Ihe plaintiff advanced to the defendant Com- 
pany six lacs of rupees on a mortgage of the 
Mills belonging to the Company on che 15th April 
1905. Under the terms of the deed of mortgage, 
the plaintiff appointed his Muniviy J to be a dire- 
ctor of thedefendant-Company, which office J fill- 
ed till the 12th July 1909 on which date he sent in 
his resignation. During his directorate it came 
to J’s knowledge that the Company had on 1 1th 
July 1907 borrowed three lacs of rupees from a 
Bank for one year on condition not to further mo- 
rtgage or charge the property of the Mill during 
the currency of the loan. The loan was renewed 
twice, but at neither time was this condition rene- 
wed. On the 6th August 1909, the Oomoany’s 
piincipal agent and director D obtained from the 
plaintiff a loan of two lacs of rupees and passed a 
receipt bearing one anna stamp which recited 
that the sum was a part— payment of the sum of 
five lacs of rupees which the plaintiff had intend- 
ed as a further charge of the Mills; that if the 
plaintiff advanced the said amount, the Company 
wnuld execute a proper legal conveyance/and that 
if hh did not, the sum would be returned to him 
with interest. This transaction was not sanction- 
ed by the board of directors; and as a matter of 
fact there was no competent board in existence 
then to authorize it^ Before making the loan, the 
plaintiff had consulted J as to its advisability, but 
J had whithheld the knowledge he had about the 
Company’s borrowings from the Bank and bad ad- 
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¥!sed him that there was no objection to his ma- 
king the loan. The receipt was subsequently sta- 
mped as a conveyance and duly registered. The 
affairs of the defendant — Company having gone 
into liquidation, the plaintiff sued to have a charge 
declared on the Mill as to his loan of two lacs of 
rupees; and to have it declared that he was a sec- 
ured creditor to the extent of the loan. 


Agreement- C'oraW. 

infirmities when dealing with the Company 

Shi vial STotilal v Tricumdas Milla. 

14 Bom L R 45. 

13— Landlord and Tenant— Rent due to ofiSce 
holder— Agreement transferring the right 
of transferee to collect rent after transferor’s 
death. 


Meld^ (I) that J, in concealing the information 
which he had from his master, the plaintiff, was 
guilty of fraud and misfeasance against the plain- 
tiff; and that the plaintiff could not, therefore, be 
fixed with knowledge of things which were fraud- 
ulently concealed from him by J. 


(,2) That the resolution by which the Company 
had agreed not to further charge the Mill property 
had exhausted itself on the 11th June 1908, 

(8) That, even if the condition not to further 
mortgage or charge the property had existed, the 
defendant-company could not be permitted to 
pl<»d the same in derogation of the rights and 
claims of the plaintiff to a charge on their pro- 
perty. 


(4) That, if the plaintiff acquired a charge on 
the property of the defendant-Company, thatcha- 
rge was valid and binding on the Company, not- 
withstanding the facts that, at the time the char- 
ge was given, the board of directors had not pass- 
ed a resolution authorising the creation of such 
charge, or that there was not at the time in existo- 
uee aBoar<Iof Birectors pi operly constituted acc- 
ording to the requirements of the Articles of 
Association, 


(■») That a v.alid, legal and binding further 
charge was created in fatrour of the phtintiff agai- 
nst the mortgaged property of the defendant Com- 
pany for the two laoa of rupees advanced by the 
plaintiff on the 5th August 1909. 


vmrethe agent, though acting on the pnn, 
pal g behalf in aomo transaction in which his kr 
wiedge would otherwise be imputed to 1 
principal takes part in any fraud or misfeasan 
gainst the principal, the principal is not boui 

by the agent’s knowledge of such fraud or misfe 

sance. 


'n law, neither the want of a resolution’ 
the Wed in the board of directors of a Compt 
adversely the rights of third part 

knowledge of the existence of si 


The second defendant, as guardian of her 
minor son who was an office-holder, executed an 
agreement to the plaintiff, where by the latter 
was to perform the duties of the office and re- 
ceive a portion of the emoluments therefor, in- 
clusive of the right to collect rents from 
tenants: 

Meld, in a suit by the plaintiff for the reco- 
very of rent fiom a tenant after the death of the 
minor office-holder, that, as the plaintiff’s rights 
under the agreement terminated on the death 
of the office-holder, he had no cause of action 
and his suit should be dismissed. Gatialal So- 
malingam v Kamuju Gangulu 

11 Ind Cas 699. 


14— Suit for account against heir of deceased 
agent— Art 120 applicable— Arts. 62 and 89 
uot applicable — “^Refusal *’ mentioned in Art. 
89— Meaning. 

Where the suit is instituted against the heirs 
of a deceased agent for rendition of accounts as 
regards the receipt by the deceased agent of the 
rents and profits of the plaintiff’s property which 
I was under his control during his life-time, with 
a prayer that the amount found due might be 
directed to be paid out of the estate of the dece- 
ased agent in the hands of his heirs. 

ReUU that, to such a suit, neither Art. 62, nor 
> Art. 89 of the Limitation Act would apply, but 
that Art 120 would apply, and that limitation 
would run from the date of the agent’s death. 

The correct interpretation of Art 89 is to hold 
that the refusal by the agent to render account 
as mentioned therein must be an express refu- 
sal on a definite date, and not merely a virtual 
refusal to be inferred from the omission or the 
failure on his pait to fulfil a promise made by 
him to render the accounts to the prioipal in ans- 
wer to a demand by the latter 96 P. R. 1888; 10 
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Cal 860 and HI All 429 Kef 3 C L K 446, Not 
Fol 11 OLJ 4B, not in point. Mussammat 
Fatima v Mnssamat Imtazi Jan alias 

Chuni Jan and others 1 P R, 1912 
(Civil)=33PW R 1912. 

Agreement— -between Mahomedans and Hin- 
dus regarding sacrifice of cows— Validity-Nudum 
Pactum — Specific Relief Act 1877, s. 42. 

7 Ind Cas 318. 

Agreement — to provide funds for litigation- 
Specific performance— Limitation— Litigation. 

10 0 C 173. 

Agreement — For son-in-law to be maintain- 
ed in father-m-law’s family — Maintenance, 

7 Ind Cas 118. 

Agreement — Vague and uncertain— Effect — 
Mortgage— General. 5 Ind Cas 373 

Agreement— To effect fraud on Court-Fraud 
not carried out — Effect — Divorce, 

36 Cal 874=4 Ind Cas 334. 

Agreement-preventing the acquisition of j 
casement — Easements Act 1882 s. 15 Expl, 1. 

2 Bom L R 518=24 Bom 156. 

Agreement — Nature of, in admissible without 
registration, when original agreement is register- 
ed— Evidence Act 1872 s. 92. 27 Mad 368. 

Agreement — That land would go to a shrine 
on the death of persons who wore parties to the 
agreement-Gift in favour of shrine by one of 
the paities— Suit to question the gift by ano- 
ther party— Gift. 46 P L R 1910 = 8 Ind 

Cas 231. 

Agreement -Breach of-Suit for-Jurisdiction 
of High Court (Original Side) — H^gh Court, Ju- 
risdiction of — Calcutta. 1 C L J 219. 

Agreement — By Judgment— debtor to pay 
interest at rate higher than that provided 
in decree- Void if without Court’s sanction — Civ, 
pro. Code 1882, as. 244, 2.57-A 9 C W fT 1004= 

32 Cal 917. 

Agreement-Giving time to judgment- deb- 
i'or-Sanction of Court — Civ Pro Code 18(.92 ss 257 
A 258. 6 A L J 726=6 M L T 180 = 

2 Ind Cas 991. 

Agreement- -Instalment bond executed by 
some of the ludgment-debtors in decree-holder’s 


Agreement-C’onifci, 

favour in respect of decretal amount- Whether 
it is a meie agreement to give time Whether the 
whole agreement illegal owing to the agreement 
to give time not having had Court’s sanction 
— Right of decree-holder to sue upon it— Civ Pro. 
Code i882, 8. 267-A. 12 C W N 674=7 C L J 
543 = 35 Cal 870. 

Agreement— Agreement for sale — Vendee 
put in possession subsequently ejected Vjy vendors 
— Sale not completed — Suit by vendee for posses- 
sion and in junction— Similar suit by vendors — 
Subsequent suit by vendee for specific perform- 
ance— Omission to set up ground of defence — Res 
judicata— Civ Pro Code, 1908 s. 1 1 0 II r, 2. 

24Mad 491=6 CWN 17 PC 

Agreement — to set aside execution sale— 
Power to modify — Sale — Sale in execution of de- 
cree. 9 C L J 251=36 Cal 422 = 

2 Ind Cas 838. 

Agreement-Pow^r of re-purcbasc on conditi- 
on — Enforcement of right — Be*sale. 14 C P L 

R 166. 

Agreement— Registration Act 1908 s 17. 

27 Mad 43 

Agreement— Legal practitioner— Pleader — 
Remuneration 88 P R 1868 = 8 P R 1873 = 26 
P R 1874=63 P R 1876=5 P R 1878. 

Agreement— Stipulation to recogiii«e tenan- 
cy — Existence of rights— Effect of— Landlord 
and Tenant — Miscellaneous. 11 C L J 68= 

5 Ind Cas 301 

Agreement— to render services as medical 
practitioner in lieu of rent is “lease” within the 
meaning of s 105 of Act IV of 1852— Transfer of 
Property Act 1882 ss 105, 10 >. 32 Cal 243. 

Agreement— Privy council— Practice of— 
costs. 9 B L R 460=14 M I A 203. 

Agreement — not to sue — UP Act XVIII of 
1873 s 93 (h), AWN 1881, 107. 

Agreement— Agreement of partnership be- 
tween licensee to vend toddy and licensee to vend 
arrack — Rule prohibiting such agreement— Lega- 
lity of agreement-Mad Act I of 1886. 

24 Mad 401. 

Agreement— To pass another agreement, and 
which instances an old debt and acknowledges a 




1 
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Agricultural Tenant-«^’ow<jW. 

See also cases tinder. 

(1) Landlord and tenant. 

(2) T P Act ss 116, & 117, 107 & 108. 

Agricultural year. 

See Deed— Construction. 

Agriculturul year Expiration of— 

See North-Western Provinces Rent Acts 
(1873 and 1881), s 94 

Agricultural Year. 

See Instalmfeht Bond, AWN 1882,174. 


Agreemenl-C'onczrf. 

fresh loan is an agreement, and not an acknowle- 
dgment — See Burn Act XVll of l879 s 72-A. 

2 Bom L R 122 « 24 Bom 394. 

Agreement— to divorce—Suit for custody— 
Flea of Knula— Validity of agreement— Custody 
of wife. 193 PR 1889. 


Agricultural holding 

See (1) Landlord & tenant 
(2) Lease. 

Agricultural land 

See Landlord & Tenant 


Agriculturist. 

—Definition of. 

See (1) Dekhan Agriculturists Act s 2. 

(2) Dckhan Agriculturists Relief 
Act s 12. 

(3) Landlord Sc Tenant, 

(4) T P Act ss 107, 116, 117, & 108. 
(,5) Mining Rights. 

(6) Attachment— Subjects of attach- 
ment. 

(7) CPCs 60. 

Agriculturists. Interest on bond given by 
See interest. 


Agricultural lease 

See cases under 

(1) Transfer of Property Aetbs 107 

108, 116, 117. 

(2) Lease. 

(3) Landlord and Tenant 

1— Transfer of Property Act— Applicability 
of its provisions. 

The Transfer of property Act has no applica- 
tion in case of an agricultural lease. (HO Mad 823 
Poll) Maduri Mudaly v Masila Mani 

Gramani 5 M L T 222. 


1-Code of Civil Procedure S 266. -Agriculturist. 
The term “agriculturist” asused in proviso [c]toS. 
266 C P Code does not necessarily exclude a per- 
son who is propiietorof his holding. 12 Bom 36H, 
7 Bom .530 referred to. Ganpat Ram Sc others 
V Laxman Rao. 13 C P L R SO, 

Agriculturist— Sale of bouse of — Legality, 
9 Ind Cas825. 

Agriculturist.-Honse of— Sale in execution 
of decree on mortgage, whether legal. 

8 A L J 104ii. 

Agriculturist-Mortgage by conditional sale 
—Both parties agriculturists-Necessity for refe- 
rence to collector— See Fun j Act Xni of 1900, 
s 9 els 2 and 3, 

Agriculturist— Adoptive and natural mo- 
thers— Kritriraa adoption— See Custom-Funjab — 
Inheritance. 


Agricultural Purposes 

Sec Bengal Tenancy Act VIII of 1885 s 23 


Agricultural Tenancy 

See (1) C F A(*ts (Tenancy Act s 81) 

(2) Bengal Acts (Tenancy Act) s 23. 

—ejectment. 

See Landlord and Tonant. 

Agricultural Tenant. 

1— Tenant-Ocoupy’iig room in the abadi- 
Ouster— Adverse possession. Where a tenant has 
been occupying a room in the abadi for a period 
of thirty years he cannot be ejected therefrom by 
the /.emindar. If the room is appurtenant to his 
holding be cannot be ousted duringthe continuan- 
nee of the tenancy and if not appurtenant there- 
to, he mutt be taken to have acquired a right of 
o^eupying it by adverse possession. Nazar 
♦ Shibba 1 A L J 479 « 

^ . i»04 AWN168wg7 AU81. 


147 P R 1889. 

Agriculturist also owner ot Inam 
villages & pensioner. 

See DekMa Igrietiltttrists Relief Act. 
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Agriculturist, an Inamdar can be 
an. 

See Dckhan agriculturists Relief Act s2 

Agriculturist Bhagdar. 

See Bombay Act V of 1862. 

Agriculturists Relief Act Dekhan 

Sec Bekhan Agriculturists Relief Act. 

Agriculturists Loans Act (Xliof 
1884.) 

See (1) Sale for Arrears of Revetiue— In- 
cumbrances— North— Western Pro- 
vinces Land Revenue Act. 

(2) Public Demands Recovery Acts 2. 

1.— Ex-proprietary tenants— Hypothecation 
to secure takavi loans— Sale — Auction-purchaser 
— Belinquishment in favour of Zamindar. 

Where ex-proprietary tenants take takavi ad- 
vances from Government and hypothecate trees 
standing upon their holdings, they cannot defeat 
such hypothecation by relinquishing their holdings 
in favour of the Zamindar. (24 All 638 Fol:) 

A purchaser of the trees at an auction— sale 
held for the realisation of the Takavi loan would 
step into the shoes of the mortgagors and the 
mortgagee and acquire ownership in th» trees. 
Babu Lai v Ram Sahai 1 A L J 261— 
1904? A WN 101=26 All 540. 

Ahban Thakurs. 

1. — Family custom— Hindu Law Mitakshara 
school— Ahban Tbakurs-Step-brother if may suc- 
ceed equally with brother of whole blood-Special- 
ly family custom contrary to Mitakshara — Proof- 
Wajib-ul-arz, #»ntries in — Value as evidence of 
custom. Under the Mi^-akshara law a brother of 
the whole blood^is entitled to succeed to the estate 
of a deceased brother in preference to a step bro- 
ther, and in the absence of evidence sufficient to 
•stablish such a special custom in the family as to 
rebut the ordinary presumption that the Mitak- 
shara law prevailed the cla^'m of the step brother 
to an equal share was properly rejected. There 
is no class of evidence which is more likely to vary 
in value according to circumstances than that of 
Wajib-ul-arzes. fL R 25 I A 161, 169: S 0 2 C 
W N 7S7; L R 36 r A 126 P 0; 15 0 W N 1073) 
Where from internal evidence it seemed probable 
that the enfetlesi acorded-oonnoted the views of in- 
dividuals as to fc|h« practice they would wish to see 



4hban Thakurs-Csncit?. 

prevailing rather than the ascertained fact of a 
well established custom. Held that the Court m 
India had properly attached weight to the fact 
that no evidence at all was forthcoming of any 
instance in which the allaged custom had been 
observed. Thakur Anant Singh v ThakiiP 
Durga Singh 14 C W N 770. 

Ahirs, 

See Hindu Law-Inheritance. 

Ahamedabad talukdars Acl, 1862. 

1— Recital, effect of — Covenant to indemnify 
purchaser of rent-free Und from future absessment. 
In P.J.IS81, 10l,ireferring tothe recital in Bombay 
Act Vl.of 1862 that Talukdari estates m Ahmeda- 
bad are now only held on leasehold tenure deter- 
minable at the pleasui;e of Government, and could 
not and cannot be lawfully encumbered, charged 
or alienated, the Court said : it has already been 
pointed out by the High Court (9 Bom H. 0. Rep. 
215, 216,) that such a recital m an Act or Statute 
is not conclusive, and that it is scarcely consistent 
with the concluding portion ot S 7 ot the Act. It 
is substantially displaced by the report of Mr. 
Peile, No. CVl. of the New Seiies of Selections 
from Bombay Government Records, in fact the 
recital is notoriously contrary to historical truth. 

The Court also held that the liability of a 
vendor under a covenant contained in a deed of 
sal<^ executed in 185o to indomuay purchaser 
of property thereby sold and alleged to 
be rent-free from any future imposition of assess- 
ment by Government, was not a claim which could 
have been brought in under the Act, where such 
assessment was not levied until 1870, the defend- 
ant’s estates having been brought under the 
operation of the Aet in 1863, and was therefore 
not barred by the Act. 

“ Incurred," The ‘‘liabilities” 
which the first ten sections of Bombay Act VI. of 
1862 were intended to deal with are liabilities 
which, at the time of the declaration mentioned in 
B I, were not merely contingent, but could be 
made the subject of an immediate claim. 

The word “incurred” in S 12 is used in its pro- 
per sense of “run into” and implies an act done by 
the Talukdar during the period of management. 

The case ota debt or liability to which a Ta- 
^ Tukdar has become subject during such period, im 
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Ahamedabad talukdars Act, 1882 

•-Cuneld, 

conseqaence o! an event which could not be for- 
Rceii with certainty at the commencement of such 
period, must be treated as a omt^'^us m the 
Act. Shaik Gulam v. Wagbela Rajsangji 

1883 P J 68. 

2— Attachment of rents of Talukdari estates. 

The plaintiffs having obtained a decree ngainst 
the late father of the minor defendant, a Talukdar 
in the Ahmedabad Collectorate, both in his indivi- 
dual capacity and as guardian of his minor son, on 
a bond passed by the father while his landed esta- 
tes were under the management of the Talukdari 
Officer appointed under Bombay Act VI, of I8d2. 
attached ccTtain inmieys in the hands of the 
Collectm as administrator of the minor’s estate, 
which had arisen fiom the rents of the Talukdari 
estate: — 

J/cW, that the attachment was forbidden by S 
12 of the Act. The argument that the provisions 
of that section only referred to the estates while 
they belonge«i to tlie defendant’s father, and not 
when the defendant succeeded to them, was quite 
untenable, having regard to the scope and object 
of the Act, and to the general language of the 
concluding portion of the section. 

The prohibition against ‘‘the enforcement of 
such a debt in any manner whatever” against the 
Talukdari estates included an attachment as well 
against the rents and produce as the corpus of the 
estates, and the moneys while in the hands of the 
Collector, and for which he was Hound to account 
to the defendant as the produce of the rentsiof the 
estates, still retained their character as rents when 
they were attached. Suba Miya v Sha 

Lalchand Teja 1884 P J 34. 

Air. 

See (1} Prescription -E^jsements. 

(2) Prescription— Light and air. 

(3) Easements 

(4) Easement Act 

Air and Light, 

See (1) Easements. 

(2) Prescription. 

(3) Easements Act. 

Aimere Court Regulation. 

II 01 Sif «^ 3 ieference by Comittiasioner 

^ 5^ CkwiWrtiidsdk#o«t. 

f 


Ajmere Court Regulation-C'onw. 

Held, that, where a point of law Or a ques- 
tion as to the construction of a document is 
referred to the High Court by an order purport- 
ing to be made under S. of the Ajmere Courts 
Regulation, the High Court cannot consider 
whether the point referred arises in the case in 
which the reference before it has been made or 
not ; but its functions are limited to pronounc- 
ing an opinion on any point which may be so 
referred to it. Kalian Mai v Ram Kishen. 

21 All, 163=19(1899) W N4. 

lA. — Reference to the High Court of N 

W. Provinces Question of fact Second 

Appeal. 

There can be no reference to the High Court 
of the Xorth-West Provinces where the question 
involved is one of fact and not of law, 

There is no provision of law for a reference 
to the High Court of an Ajmer case which has 
been decided by a second Court of appeal. 

Badruddin vBismillah. 

11 Ind Cas 671. 

2.— Section 17— This was a reference by the 
Commissioner and District Judge of Ajmere and 
Merwara under Section 21 of the Ajmere Courts 
Regulation, No.l of 1877. The question referred to 
' was, “ Whether an attachment ( in execution of 
a decree ) ceases when nothing can be realised 
by a sale, or whether the attachment remains 
in force till the property is formally released by 
the Court which caused the at<-achment to take 
effect. Ueld, that the question referred to was not 
properly coming within the scope of section 77 
of the Regulation, not being a question of law 
or usage having the force of law, but a ques- 
tion of fact to be decided by a consideration 
of the circumstances of the cases of ( 12 B. L. 
R , PC. 411 )and ( I. L. R., 1 All, 6l6 ). 

Sham Lai v Hamid 5 W N 57, 

3-4. Ss. 17, 18, 21, 36 37 — Reference to 
the High Court by the Chief Commissioner of 
Ajmere and Mairwara— Reference to Chief Com- 
missioner by Commissioner of Amjere— Appeal 
from Commissioner’s dicrec made in accordance 
with Chief Commissioner’s judgment. 

On an appeal from a decision in a Civil suit 
of the Assistant Commissioner of Ajmer to the 
Commissioner of Ajmer, the latter feeling doubt- 
ful on a quesHon of thf nature specified in Sk 
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Ajmere Court Regulation- 

17 of the Amjere Courts Kegulation I of 1877, 
referred such question, uuder s. 36 of that Kegu- 
lation, to the Chief Commissioner of Ajmere and 
Mairwara. The Cnief Commissioner dealt with 
the case as psescribed in s. 37 of that Regula- 
tion, and returned it to the Commissioner, 
who dismissed the suit in accordance with the 
Chief Commissioner’s judgment. The plaintiff 
preferred an appeal to the Chief Commissioner 
from the Commissioner’s decision. The Chief 
Commissioner did not make any order on the 
memorandum of appeal admitting it, or directing 
that it should be registered, or that the respond- 
ent should be summoned, or that the appeallant 
should appear on a certain day under s. 511 of 
Act X of 1(S77, but issued a notice to the appeal- 
lant’s counsel to appear on a certain day. The 
appeallant’s counsel appeared on that day, and 
the Chief Commission‘=^r intimated that he was 
acting under s. 551 of Act X of 1877. The ap- 
peallant’s counsel then proceeded to address the 
Chief Commissioner, and was heard for some 
time, and t>'en stopped in consequence of the 
Chief Commissioner resolving to refer to the 
High Couit the question whether the appeal 
from the Commissioner’s decision lay to him or 
to Her Majesty in Oonncil. Tne Chief Commis- 
sioner subsequently referred such question to the 
High Court. Held by the Full B6nch (Spankie, J. 
dissenting) on a reference by the Division Bench 
before which the Chief Commissioner’s reference 
came, that such question arose ‘dn the trial of an 
appeal” within the meaning of s. 21 of the Ajmere 
Courts Regulation I of 1S77, and was properly 
referred to the High Court. Held by thS Divi- 
sion Bench ( Spankie, J., and Straight J. ) that 
the appeal from the Commissoner’s decision lay, 
in this particular case, not to the Chief Com- 
missioner, but to Her Majesty in Council. 
Thakur of Mastida v The Widows of the 
Thakitr ot Nandwara. 2 All, 819. 

Notes:— Ref : 30 All 290=(1908) W N 109= 
5 A L J684. 

5.— Ajmere Courts Regulation 1 of 1887, 
Section 21 — Jurisdiction — Civil Procedure Code, 
Section 57: — 

In a suit for partition filed in the court of a 
Subordinate Judge of the first cl^ss in Ajmere 
the court, acHpg under Section 57 of the Code 
of Civil Froci^^re, returned the plaint on the 

C. C. 42 


Ajmere Court Regulalion-Ci>»czd!. 

ground that the subject-matter of the suit was 
beyond its Jurisdiction. There was an appeal 
against that order to the Court of the commis- 
sioner of Ajmere-Mariwara, which rejected it, hold- 
ing the same view as the Subordinate Judge. 
Held, that under these circumstances the Chief 
Commissioner of Ajmere- IVfarwara had no power 
to refer the question of jurisdiction under Sec- 
tion 21 of the Ajmere Courts Regulation, 1877, 
to the High Court for its djpiiiion. 

Raj Mai v Fauna Lai. 1902 AWN 215j 

6. — Section 53. — Damdupat. 

The rule laid down by s. 33, Regulation III of 
1877 applies only to cases in which money is 
payable by the defendant to the plaintiff, and is 
not applicable to a suit for redemption of a 
mortgage. ( 13 Mad I A 44 Referred to, 

Nemi Chand v Rudha Ballabhi; Radha Bal- 
labh V Kami Chand. 26 All 354* 

24 W N 48. 

Ajmere Land Revenue Regulation. 

1.— S. 4l — Usufructuary mortgage — Preprie- 
tary rights, losing or parting with— Exproprietary 
tenant. 

Per Riehanh J , — Usufructuary mortgagor, 
by placing the usufructuary mortgagee in posses- 
sion temporarily, loses his proprietary rights 
within the meaning of Sec 41 of Reg II of Ih77 
of the Ajmere Code. The mortgagor, who be- 
fore the mortgage was and since the mortgage 
remains, in cultivation of lands, is an occupancy 
tenant in respect to those lands. 

Per Raramat Husain. J . — An owner of a 
holding, who makes a usufructuary mortgage 
of his holding, does not lose or part whit hii 
proprietary rights, either temporarily or perma- 
nently, within the meaning of Reg. II of 1877, 
of the Ajmere Code, and does not become an 
exproprietary tenant of ihis khudkasht in that 
land. 

Held.^ further, that where a mortagagor ip the 
mortgage-deed promises to make over posses- 
sion of the mortgaged property, which is his 
khudkasht to the mortgagee, Section 41 of the 
Ajmere Land and Revenue Regulation! dooi 
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AJmere Land Revenue Regulation- 

Goneld. 

apply* Rules of interpretal'ion of statutes dis- 
cussed. Nemi Chand v Ganesh. 

7 A L J 370=5 Ind 503. 

Akyab. 

See Bum* Act XVII of 1878 ss. 81, 66. 

Ala and Adna jnaliks. 

1 — Pre-emption— Village divided into two 
pattis— Sale of adm rights in one patti to ala pro- 
prietor— Suit by adna proprietor of other patti — 
Respective rights of ala and adnn proprietors— 
Punjab Laws Act, 1872, Section ! 2 clauses (e) 
and (d) — Punjab Land Revenue Act, 1887, Sec- 
tion 3 (2)— Mauza Sorab Hoaar, Dera Ismail 
Khan Diatriet* 

See (1) Pre-Emption, Right of. 

(2) Custom. 

Ala Lambardar. 

See Lambardar. 

Ala Malik. 

Bee Custom (Punjab.; 

Alien. 

See Jufiediction of CitU Court. 

Aliens. 

—Law relating to— 

See Engtiah Law. 

—Period of minority for. 

See Letters of Administration. 

Alienability. 

See Serrioe tenure. 

Alienable Interest. 

See Hindu Law— Alienation. 

Alienation. 

See Caeee under— 

^ OJ Ouariisa k Ward. 

• BeHfterainrtlstoMQn. 




Alienation-Conii. 

(3) Mfthomedan Law. 

(a) Gift. 

(b) Alienation. 

(c) Wakf. 

(d) Will. 

(4) T. P. Act S. 10. 

(4A) Punjab Tenancy Act s. 34. 

(4B) Insolvent. 

(40) Hindu Law — Widow, 

(4D) Occupancy Rights. 

(5) Attachment Alienation during 

attachment. 

(6) Hindu liaw— Alienation. 

(7) Hindu Law— Joint family. 

(8) Malabar Law — ^Endowment. 

(9) Malabar Law— Joint Family. 

(10) Buddhist Law— Alienation. 

(H) Custom (Punjab) 

—Condition against— 

Sec (1) Lease. Construction of, 

(2) Mortgage— Form of Mortgage. 

—by Guardian. 

See (1) Act XL of 1858, s. 18. 

(2) Limitation Act, (1908) ss. 6 & 8. 

—by Hindu widow. 

See (1) Hindu Law— Alienation— Alienatian 
by Widow. 

(2) Hindu Law— Widow— Power of 

Disposition or Alienation. 

Alienation 

—Restraint on— See Transfer of Property Act 

«B. 10 k 11. r V , 

1— Hindu Law — Guardianship — Step-mother 
can be guardian of her step-sons— and cm alien- 
ate bis property for legal necessity-Remarriage 
of itself does not deprive a Hindu mother of her 
right to be the guardian of the sons, 7 W R 331 ; 
10 1 I A 4$4| Pef 8 M I A iU; 26 820 Ref 
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Alienation-(7on/(;. 

16 C P L B 99 Bef. 20 Bom 753 Kef. 


Jogo V Oodal. 


4 N L R 20. 


2— Manager of a charitable or religious in- 
stitution, powers of-Burden of proof of necessity 
for alienation — Money decree against manager 
how tar evidence of necessity — 

The powers of a manager of the property of 
a charitable or religious institution are the same 
as those of a manager for an infant heir. Where 
property belonging to such an institution has been 
alienated by the manager, the burden of proving 
necessity for the alienation lies upon the alienee. 
Where money had been borrowed by the manager 
in order to satisfy a decree against him, which 
had been followed by an attachment and an 
order for sale of property belonging to the 
instutution, held^ that the Court was not bound 
to accept the decree and the order for sale as 
conclusive proof of necessity. Basdeo Ban 
(Mahaunt) v. Sri Kiahun Gip, 13 0 C 79 =s 
6 Ind Caa. 1005. 

Alienation — Prohibition against, by Govern- 
ment of house-sites which are not vatan property. 
See Bom Vatan Act 111 of 1874 ss. 6 & 7. 

Alietfition — of cantonment land— See Can- 
tonment, 10 Bom L R 287=sl2 C W N 465; 
4N LR65=7 C L J 40t =3 M L T 339=18 
M L J 199=14 Bup LR102=85 Cal 478.PC. 

Alienation — by father — Necessity for sale 
established — Consideration for sale higher than 
the amount uecessary to raise — Objection by sons, 
validity of — See Oiv, Pro Code, 1908, 0 XXXII, 
r. 4. 

Alienation— Meaning of, m S. 325, C. P. C. 
— Will whether an — See Civ. Pro. Code, 1908, 
sah. HI, r. 10, 

Alienation— of office by mothrr-m-law to 
son-in-law — Validity— See Hereditery office. 

Alienation — by male members— Creation of 
reversionary rights m daughter of an undivided 
Hindu family by family arrangement— Suit by 
daughter for declaration— See Hindu law-Rever- 
sioners, 15 M. L. J, 392 

Alienation— of Math property, limitation 
for suit to set aside— See Limitation act, 1908, 

134, 5, Bom. L. R 241=27 Bom 373= 

ABom L R 743-27 Bom. 863. 


AUenalion-i?m<d. 

Alienation— of trust property limitation for 
suit to set aside— See Limitation Act, 1908, Art7 
134, 5 Bom. L. R. 308=27 Bom 500. 

Alienation — Where there is a custom of 
primogeniture, there is no restriction On the 
alienation by the incumbent for the time being, 
unless a special custom is proved to the contrary 

8 C L. J, 274=13 C. W. N. 163=4 Ind. 

Cas. 467. 

Alienation of istamrari estate. 

See Istamrari Estate. 

-By managerof religious institution. 

See Religious Institution. 


—By Guardian. 

See Cases under. — 

Guardian and Ward. 

Alienation by a Mortgagee— A sale under 
powers conferred by a mortgage-deed cannot be 
, held to be a private alienation within the meaning 
of 8. 176 of the Civ. Pro. Code. 1882— Cive. Pro. 
Code 1908, S. 64, 3 Bom. L, R. 892. 

-by de facto manager of an endow- 
ment. 

I Sec Hindu Law Endawm'^nt- Alienation of 
endowed property. 


-by a Mortgagee. 


See Attachment— Alienation during attach- 
ment. 

—by mulgenidar. 

See Landlord & Tenant, 

-by widow. 

See (1) Hindu law- Alienation 

(2) Limitation Act 1^77 Arts 126 v 141. 


-D.uring Attachment. 


See Attachment 
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Alienation-i'WcW. 

-Limitaiion, Ancestral Land 4ct. 

See Pun Act I of li^OO 

-of charitable trust. 

See Cages under;— 

Trust {Charitable trust,) 

—of Endowed Property, 

Set Hindu law — Endowment. 

Alienation of Lands Act Bundel 
k'aand. 

See U p Act il of luul. 

-Alienation of Land Act Punjab. 

See Punjab Act XHl of ItlOO, 

-Restraint- upon 

See-— T. T>. A. S>. 10. 

Alienee from widow bound to in- 
quire if legal necessity to alienation 

See Hindu Law -Alienation —Alienation bv | 
widow. I 

—of trustees not necessary parlies. 

See l\i ties 

Alimony. 

See (1) Divorce Act ss. 3(5*38 .57. 

(2) II isband and wife. 

(3) Parsis. 

Alyasantana Law 

See Malalmr Law, 

Itw" 'Yajaman-Famlly arrange- 
yajamansblp, how far revocable- 


i Alyasantana Law 

See 1 Hindu Law— Custom, 

2 Hindu Law— Maintenance. 

Alyasantana Law— of Houth Ganara— Vest- 
ing of property in females — No compulsory divi 
sion of property 1 M H C 380 

Alyasantana Law— Pattam or office of dig- 
nity — Indivisibility— Succession— See Hindu Law 
— Partition. 

Alyasantana Law— Suit for maintenance— 
See Limitation Act 1908, arts, 127, 128 129 

Alyasantana Law— Bight of junior mem- 
bers ot, family to show that a judgement-debtor 
did not represent the family when the debt wai 
incurred— See Eesj udicata — Parties, 

Allegans Conlraria Non Auditur. 

See (1) Plaint, borm of. 

^2) Pleadinsrs^ 


Allegation of fraud 

See — Piaud. 

Aliocature. 

See— Costs — Solicitor . 

Allonge 

See— Oovernment Promissoiy Note. 

13 BLR 359, 

Allotment 

Sec Company 

—on partition 

See Partition. 

Allowable deduction 

Sec Divorce Act. 

Allowance To Bankrupt. 

See Insolyent Act. 

—For Maintenance of Infant. 

See Infant. 


fU 
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Allowance-Cwwrf. 

—For Maintenance of Lunatic. 

See Lunatic. 

Allowance for spoiled stamps. 

Sec Stamp Ac t. 

Allowances Act, Toda Giras. 

See Bombay Act VII of 1887 . 

Allowing objection not taken. 

See Appeal (objection by Respondent). 

Alluvial & diluvial lands. 

See (1) Accretion. 

(2) Bengal Reg. XI of 1825. 

Alluvion. 

See (1) Accretion, 

(2) Natural rights. 

(3) Water rights 

(4) Riparian rights. i 

(6) Riparian Proprietors. 

(G) Bengal Reg. XI of 1826. 

Almanac. 

1 — Copyriguu — Altnanao — Barden of proof— 
Injunction.— ^ 

In a suit for injunction on the ground of in- 
fringement of plaintiff’s copyright in an almanac 
published by him, it was found that the tables 
given in the parties’ almanacs tallied, except as 
regards minutes and seconds, that the calculations 
were admitt^^dly worked out on what are known 
as Makrand and that there were other almanacs 
which resembled the defendants’. 

Held, that these findings were not sufficient 
to establish piracy on the part of thei defendants. 

Held, also, that the fact that in previous years 
the defendants obtained information for their al- 
manacs from plaintiff on payment of money, did 
not affect the case* Girdliaifi Lai v. Devi 
Dial, 95PLR1910. 

Altama Grant. 

See Mahomedan Law— G-eneraL 


Allamah Enam. 

Sec Grant Construction. 

Alteration. 

Sec Cases under;— 

(1) Contract (Alteration). 

(2) Deeds. 

(3) Documents. 

(4) Bond. 

--0I character of suit- 

See Cases under.— 

O.P. C. 0. 7 rr. II, 17. 

1 — ‘He who seeks equity must do equity’. — 

The maxim ‘ He who seeks equity must do 

equity’ is applicable to a defendant as well as 
to a plaintiff, and a party who seeks to avail him- 
self of an equitable defence must stand the test 
as well as one who appears as plaintiff in a case. 

Eastern Mortgage and Agency Co. Ld. 

V. Rebati Kumar Ray 3 C L J 260. 

2 — Materiality — Wh en. — 

The alteration of a document to be material 
must affect the legal effect of the contract so as 
to make it cease to be the same instrument, 

Adool Hoosein Mulla v. Goolam Hoosein 
Ally, 7 Bom L R 74*3. 

3— _A1teration of deed — Suit for recovery of 
money due on a bond— Forged bond— Material 
alteration, if and when vif-iates instiuraent-Party, 
addition of fraudulent -Original debt, effect of, 
when recited in bond— Court, power of to diss- 
miss suit against a party and not contesting — 
Material alteration, law as to limitation, if saved 
by acknowledgment of original debt recited in 
forged bond. 

The test for determining the materiality of an 
alteration in an instrument is to see whether the 
addition gave a different legal character to the 
writing and whether it would completely change 

the nature of the relation to ward« each other o! 

the parties to it and their remedies upon it. 

If a party to a deed makes an alteration in a 
eoTenant after the deed is e.xecuted, not only the 
covenant hut the whole deed becomes void. 

J.ny change in an inslniment which causes it 
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Alteration-Cow^rf, 

Notes— Disfc 12 C W N716 


4— Hatchitajisuit on-Entry relating to acknow- 
ledgment of debt — Material alteration— Inter- 
polation of entry as to interest-Document merely 
relied on as evidence Effect of interpolation — De- 
fendant had acknowledgment of his indebtedness 
to plaintiff for a certain sum found due upon an 
adjustment of accounts, by signing hia name over 
an eight anna stamp in a hatchita at a subsequent 
date. In a suit to recover the amount acknow- 
ledged, plaintiff put the hatchita in evidence 
but no reliance was placed on the entry 
relating to interest, nor was interest 
asked for. Held, — That plaintiff was not suing 
upon any instrument which he had fraudulently 
altered. The entry on which he relied 

and which had not been altered or tampered 
with, was put in merely as an acknowledgment 
of Defendant’s liability and there being no qu^^F- 
tion as to its genuineness. Plaintiff was entitled 
to a decree. The author! ties discriminate between 
cases in which the altered document is the fo- 
undation of the claim, and those in which it is 
only used as evidence, (7 Cal 616 =s 9 Mad 399 « 
25 Bom 616 Ref. to) Harcndra Lai Roy 

Chowdhry v Uma Charan Ghosh 
9 C W N 695. 


5— 'Delegatus non potest delegare,— is to be 
understood with this necessary qualification, 
that, in any particular case if no authority to 
delegate has been given, such authority may be 
implied from the circumstances of the case- 
Jogewnr Narain Singh v RaiRadha Rawan- 
10 C W N 289«8 C LJ 165. 


6— Of arbitrators— Ho application for filing 
it in Court— Whether it can be pleaded in subse- 
quent suit — Deeds -Material alteration after ex- 
ecution and without privity of party to be affect- 
ed by it, effect of— Deeds which have a continu- 
ing effect, and deeds taking effect at once —Dis- 
tinction— Costs— Relief given to plaintiff not be- 
ing tiiPt which he claimed— Practice.— An award 
of arbitrators can none the le«s be pleaded in a 
subsequent suit, and if valid must be given effect 
to, though no application for filing it in Court 
has been made ,or such application has been 
actually put in issue, on such application. 


A material alteiation made in a written 
inskrament after its execution and without the 
privity ol the party to be effected by it, prevents 


Alteralion-Conjirf, 

to speak a different language in legal effect from 
that which it originally spoke, which changes the 
the legal identity or character of the instrument, 
either in its terms or the relation of the parties to 
it, IS a material cliang" or tfechmeaily*an altera- 
tion, and such'a change* will invalidate the in- 
strument against all parties not consenting to the 
change 


The question, to what extent the identity of 
an instrument must be changed in order that its 
legal efiee* will be altered, so as to bring the case 
within the terms of a material alteration vitiaing 
the instrument, must depend upon the nature of 
the alteration in each parUouIai case. Ihc test is 
not necessarily, whether the pecuniary liability 
of one of the parties has been increased by the 
change; it is of no consequence, whether the alte- 
ration would be beneficial or detrimental to the 
party sought in be charged on the contiaci. The 
important question is whether the integrity and 
identity the contract have been chaug<\l. 

Where a party by his own act alters a genuine 
instrument, so that it cannot be the foundation 
of any legal remedy, he ought not to be permitt- 
ed to prove the promise contained in it by any 
other evidence, on the principle that the debt is 
merged in the instrument and hence the destruc- 
tion of the latter leaves nothing upon which to 
sue. 

In the absence of fraud, the instrument only 
and not the original debt is, in such circumsta- 
nces, destroyed, but where a party has voluntarily 
and fraudulently altered a deed and has thus de- 
stroyed the evidence of bis debt, he should not be 
allowed to fall back upon the original considera- 
tion and establish it by evidence which he him- 
self has destroyed. 


As an ordinary rule, where the defendant has 
notice of an alteration in an instrument which 
in the foundation of the action, he should raise 
the issue by In's pl'^idhig .whether the alteration 
is material and the instrumeut has become void. 
If however, in proving the execution of a note, 
the testimony discovers the fact that it was 
ciesfgnedlj changed by the payee, the Court is 
not pmduded from giving effect to the well-settl- 
ed rule of law that an instrument is avoided by a 
^tetation. Gout* Chandra Das y 
3 C L 

m 8i2. 
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the party in whose custody the instiument has i 
been, from making any use of it at alLBut there 
is a distinction between those deeds or clauseb of 
a deed which have a continuing effect, or are 
executory, such as a covenant to pay a sum of 
money, and those which produce their full effect ^ 
at the instant of execution, such as a conveyance * 
of land. For no case can be found in which a deed 
or clause of a latter nature has been prevented 
from taking effect because the deed w^s altered 
after execution, so that an altered deed may be 
given in evidence to prove any effect produced by 
it in its original form at the instant of its exe- 
cution or of any right which existed aXiunde 
and of which it is evidence, 

In a suit brought by the plaintiff against the 
defendant the relief given to the plaintiff was 
nbt that which he claimed. ISeld^ each party 
should bear his own costs throughout. 18 Cal 
414 (P O) 12 C P L K 33.26 All 580 Fol: 
Ganpat v. Ramkfishnapuw 6 N L R 1= 

5 Ind Gas 425 

7" Bill of exchange or promissory note exhibit- 
ing the appearance of alteration-Whether the onus 
lies on the person suing to account for it — 
Whether in other documents the alteration is 
presumed to have been made before execution. — 

If a bill of exchange or promissory note exhibit 
the appearance of alteratinn, the onus lies on 
the person suing to account for it;but in other 
documents (except wills) the alteration is pre- 
sumed to have been made before execution. 

Raja Shewbux Bogla v. MaMaGyi. 

14 Bur L R 213 

8— B^'ed—Material alterations — Voidability 
of such deed, written acknowledgment, material 
alterations in— Evidence. 

A material alteration in an instrument avoids 
the same where an action is base^d on the instru- 
ment itself. A written acknowledgment, which 
is intended to save the^bar of limitation and not 
to give a right of action, does not come within 
the rule in Bigot's case (I) vis:., that the material 
alteration of a document by a party to it after 
its execution without the consent of the other 
party renders it void. 

Hence, a^iuuterial alteration, by a creditor 
wjithoulj the debtor’s consent, in fa written ac- 
l^cVh depijf pi 0 ^ fb« debtofe liability does i^not 


Alteraiion-Corac/i. 

render the acknowledgment void or inoperative. 
Atmaram Bhagwan v. Umedram Haribhai 
3 Bom L R 213=25 Bom 616. 

Alteration— Pro-note signed by some of the 
apparent makers at different places and times — 
Material alteration. 9 Ind Cas 463. 

"by party. 

See Contract Alteration. 

--by the court. 

See Contract Alteration. 

- -of acknowledgment. 

See Acknowledgment, Limitation Act, S. 19. 

—of Dale. 

Alteration of Date -of appeal without notice 
to appellant or his pleader. A W K 1894, 19. 


Alteration of deed. 

See cases under*— 


(1) Contract — Alteration of contracts. 

(2) Deed, construction of. 

Alteration of Document 

1— rnauthorised. 

An unauthorised alteration of a document 
by one of the parties thereto which serves only to 
state explicitly what was already clearly impli- 
ed in the document, and what the law would in- 
fer from it, will not invalidate the document. 
Tikamdaa v Ganga, 1874 P J 144 

See also cases under:— 

(1) Fraud. 

(%) Promissory note. 

(3) Contract, alternation in. 

Alteration of easement. 

1— .^\"indow- New windows — New easement. 
Where a person opens new windows in place of 
old ones, but has them larger in size or at a high- 
er level, the easement for his new windows be* 
cornea a newfeasewent., which be acw^idra 
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Alteration of easement-Confi2d 

cmly by enjoyirtg if for the required length of 
time. Hariganga v Trikamlal 

4. Bom h R 34=t26 Bom 374. j 

! 

Alteration or Amendment of De- i 
cree. 

See Decree 

Alterations and erasures in a will 

See Will. 

AUering decree on appeal where 
respondent makes on objection. 

See Appeal {nhjt^ctum by Ke«ipoiident l ' 

Alternative claim. 

See (1) Appellate (’ourl-^exen ise of powers 
in varioQs easeH. 

( 2 ) FMaint. 

(i) Pleadings 


AUernative claims. 

1— Proprietary right— Pi escnptive right— — 
Inconsistent claims. 

A claim to relief on the ground of proprietary 
right is not necessarily inconsistent with a claim 
to relief on the grouml of prescuptive ught, and 
may be claimed in the alternative with the latter. 
When apiaintitf has been allowed to sue for re 
lief based, in the alternative, on the gmund of 
proprietary right and right by prescription and 
no objection has been taken to the frame of the 
suit in the Cmtrt of first instance objection can- 
not be allowed ro be taken at the appellate stage | 
(Id W R IMS iMst) ' 

Dupgamani Debya v Ambica Charan Sarma 

4CLJ367 I 

Notea, -Appr 11 P W N 20^4 L J 437= 

1 M L T 3d4"=34 Oal 51 ; Ref., 8 C h J 28^ 

2— fnoonsistent claims— Ownership — Rase- 

mtnt, 

A wit Is noi liable to be dismissed because 

tk ftllmrnsHve, over the 

righta of Qwaenhip 


Alternative claims-CoM^W. 

easement. (4 C L J 367. Appr,) Narendra Nata 
Barttri v Abhaya Charan Chottopadhya 
1 4CL J437=11CWN20=1ML T 364 
I 34Cal51FB 

' Notea,— 11 C W N 19, Note 8 C L J 2S9. 

S—Siiit for rent by one sharer. Alternative 
claim — Bengal Case Act, S, 29, 

A suit is maintainable by ene of several 
joint landlords for recovery of balance of rent due 
from a tenant, and m the alternative for recovery 
of the sum wdiich may have been collected by 
his eo-shaiers in excess of their legitimate share. 
So far as the claim against the co-shares is con- 
I'erued S. 20 of the Cess Act has no application. 
4 Oal 3au applied. Sham Singh v Kishan 
Satai. 6 C J 1.90. 

See also;— 

Landlord A tenant. 

Alternative claims— of gift and inheritance, 
validity of— Hindu Law— Inheritance. 

17 M L J 285- 8 Iff L T 357^30 Mad 406 

Alternative claims— Different cause of ac- 
tir»n — Alternative claim common to all different 
suits— Mortgage— Redemption.! 0 C L J 83= 

3 Ind Cas 395 

—claim on original consideration. 

See Plaint-Rorm and cont<»nts of plaint. 

Alternative Defence— Possession either as 
a tenant or for more than twelve years-Poasession 
—Suit for possession. 8 C L J 557. 

Alternative Pleadings. 

See cases undar 

(1) Piactice 

(2) Pleadings. 

(8) Plaint, 


—Pleas 

See Pleadings. 

-Prayer. 

See (1) Alternative claims 
(2) Pleadings. 

(8) Plaint-Form k contents of plainti 
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Allernative relief in ejectment 

See Landlord and tenant-Ejectment 

—relief. 

See (1 j Stamp Act. 

(2) Plaint- Form and contents of plaint. 

(S ) Pleadings, 

(4) Belief. 

Amalnamah. 

1 — Commissionei’s amalnamab-Ijegal rights- 
Protest. 

A Commissioner’s amalnamah cannot destroy 
legal rights notwithstanding that no protest or 
objection was made. Ram Gobind Roy v Syud 
Ktiwlluffudoza, 15 W R 141 

Amaram Grant. 

Sec Grant — 

Amaram Tenure. 

Sec Madras Estates Land Act. 

Amaram Tenure. 

Nature of — See Permanent Tenure. 3 M L T 
258*7 Ind, Cas. 202. 

Ambassador. 

See international Law. 

Ambiguity. 

See (1) Deed — Construction of deed. 
f2) Evidence Act, 1872, ss. 9d to 98. 

(8) Will~Con«tructinn. 

(4) Stamp Act, 1862, 1 Ind Jur N S 107 

Ambiguous Documents. 

See (1) Deed- Construction of deeds. 

(2) Evidence Act ss. 93 — 98. 

Ameen, 

(1) Functions of Ameen. (1-4) 

(2) Power of Mufti Sadder Ameen to set-aside 
attachment issued by himself (5) 

(3 ; Evidence taken by Ameen (6) 

(4) Power to examine witnesses. (7 II). 

(6) DireGtiott to Ipto xpeine profltg (14) 

Q, C- 48 


dmeen-Oontd. 

(8) Enquiry by Ameen as to existence and 
value of moveable property. (1.5) 

(7) Deputation of second Ameen to maki 
enq^uiry before first Ameen’s proceedings 
are annulled. (16) 

(8) Objections to Ameen’s report, (17-20) 

(9) Mis-conduct of Ameen. (Pi) 

Ameen. 

See Cases under local investigation. 

—•Report of— 

Sec Oases under Evideace-Civil cases- Report 
of Ameen. 

(1) Functions of Ameen. 

1 — Functions of Ameen- Deputation of Ameen 
to ascertain liabilities of judgment debtors. — 

The deputation of an Ameen to ascertain the 
respective liability of several judgment-creditors 
is not an improper course for a Couit to pursue, 
and at all events is not a ground for interfering 
in special appeal with the concurrent judgment 

of two courts. Kristo Cbunder Gupto v. 
Brojo Mohun Bey Chowdhry 22 W R 188 

2— Local investigation — Act VIII of 1859, s, 
180 — Functions of an Ameen appointed to hold a 
local investigation, under s. 180, Act VIII of 
1859, discussed. Iswarchandra Da* v. Jugal 
Kislior Chuckcrbutty 4 B L R Ap 33; 

17 W R 473 note: 21 W R 281 note. 

3 — Local investigation.-There were no limits 

to the powers conferred by Act VU I of 1859 on a 
Civil Ameen for the purpose of making an inves- 
tigation. Moliun Lall Roy v. Upnopoorna 
Dassee 9 W R 566. 

4— A Civil Court is not warranted in deput- 

ing its functions to an Ameen, and an Ameen is 
bound not to go beyond the points referred to 
him for enquiry. Ram Dhun Dcy v. Ram 
Monce Dey. 21 W. R. 280 


Is war Chandra Das v. Jagat Kishor 
Chuckur Betty. 4 B L R Ap 83- 

17 W R 473 note- 21 W R 281 note. 
See Buroda Ch^fn v, Ajoodhya Ram 

W R , 
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kmeen-Oontd, 

(2) Power of mufti sudder Ameen to set 

aside attaeliment issued by himself. 

5— Power of Mufti Sudder Ameen to set aside 

attachment issued by himself— A Mufti Sudder 
Ameen may set aside an attachment in a suit 
issued from his Court, and no longer property m 
force in the suit, although no express statutory 
power to do so exists. 3ut on a petition to set 
aside such an attachment, he cannot also make 
a declaration as to the right to the property attach- 
ed and claimed to have been acquired subsequent- 
ly, and direct that possession should be trans- 
ferred to the petitioner. Ex-parte Chellapper- 
umal Pillai. 1 M H C 135. 

(8) Evidence taken by Ameen. 

6— Evidence taken by Ameen, Irregular—. 

Where a principal Sudder Ameen had deputed , 

a Civil Ameen to enquire into the fact of possess- 
ion, instead nf hearing the evidence on the point 
himself-HeW that, even if the principal Sudder 
Araeen's order was improper, the deputation of 
the Ameen was legal, and the evidence taken by 
the Ameen was legal eviden'^e, to be considered 
on its own merits. Ram Churn Mahtoon v. 
Supubjit Mahtoon. 9 W R 494. 

(4) Power to examine witnesses. 

7— Power to examine witnesses— Duties and 
functions of Ameen. 

An Ameen shoMld be appointed to hold a local 
investigation only when it is necessary to inspect 
the land which is the subject of disput**, to take 
maps of localities, to obtain information with 
regared to the physical features of the place, to 
identify the land in maps with parcels which are 
the subject of the suit, and to identify the maps 
with one another with the aid of objects to be 
found in the land; and for these and similar 
purposes an Ameen may examine witnesses when 
the evidence which they have to give is of such 
a nature that it ought to be taken by him on the 
spot. Where however, any fact can be proved by 
evidence taken otherwise than on the spot, that 
evidence ought to be taken by the Court itself in 
a regular manner, and not by an Ameen. (^uare-- 
Whether, where, an Ameen has in fact been, 
though improperly, deputed, and has examined 
that evidence ought to be totally 

Untlabuii Chuuder Sircar Chowdry 
<^kutid«r Biswaa 17 W R 282 
l» Mad ISO. 


kmeen-Oontd. 

3. — Evidence taken by Ameen. 

It is not admissible. Chand Ram v Brojo 

Gobind Doss 19 W R 14. 

Notes:— Fol 13 0 W N 696. 

9. — It was not the intention of the Legisla- 

ture to allow witnesses to be examined out of 
Court by Ameens, except with reference to points 
for the determination of which local inspection 
is required. Shadlioo Singh V Ram Anoogr- 
aha Lall 9 W R 88. 

10. — The report of an Ameen as to a local en- 
quiry upon a matter which no personal inspec- 
tion on his part could decide, and in regard to 
which the depositions of parties acquainted with 
the place could adord proper information, was 
held to be in no way irregular, simply by reason 
of his having examined witnesses on the spot. 

Shco Narain Bhuggut v Budh Singh 

11 WR423. 

11. — Appointment of local Commission- 
Verbal abuse— Actionable wrong. 

Hold, that the appointment of a Commissioner 
to make a local investigation as to whether de- 
fendant abused plaintiff was irregular, as all that 
the Commissioner could do was to examine wit- 
nesses, which unless the witnesses were unable 
from illness or infirmity to attend to be personally 
examined, or were exempted from personal 
attendance in Court, should have been done 
by the Judge himself. Held, also, that mere 
verbal abuse is not actionable unless it causes ma- 
terial loss. Gauri v Ram Parshad S € 66. 

Followed in S. 0. 247, reconsideration of re- 
port and evidence recorded by Commissioner when 
Commission improperly issued. 

12. — Local investigation — Suits for enhance- 
ment ef rent-Act VIH of 1859 s 180. 

In suits for enhancement of rent it is a proper 
course of procedure to appoint an Ameen to make 
a Local investigation in order to enquire as to the 
description of the land and as to the rates paid in 
the neighbourhood for similar land,and the Ameen 
has power, under s 180 Act VIII of 1859, to ex- 
amine witnesses in the matter, Gaur Chatidra 
Roy y Rashbehan Butt 1BLRSN1=: 

10 W R 43. 

18.— An Ameen appointed to hold a local in* 
V® tigation has power to examine witnesses rela- 
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Ameen-Gontd. 

fcive to the matter he has to enquire into; but the 
Munsif has no power to direct the Ameen to try 
the whole case: when this course was adopted, the 
High Court expressed their disapproval of such a I 
practice, and remanded the case to the Munsif fur 
re-trial. Raghunath Shaw v Rajkidshna Deb 

1 B L R S N 2. 


Ameen-Ooncid. 

und of complaint, after the Ameen has carried 
out his instructions, if the Court acts upon his 

report. Bissessur Roy r Kanchun Roy 

11 W Ri55. 


(5) DIRECTION TO ENQUIRE INTO MESNE 
PROFITS. 


14. — Direction to enquire into mesne profits.- 
An Ameen, when directed to makf' an enquiry as 
to m*"sne profits, ought not, in the exacution stage 
of a suit, to enter into enquiries as to dates ot dis- 
possession, which must be taken to have been de- 
termined by the decree. Bijoy Gobind Naik v 
Kali Ppossono Naik 16 W R 294. 


18. — Objections to the Ameen’s report should 
be enquired into if taken within a reasonable 
time from the retilrn of the report, even where 
the case has been struck ofi the file. Issttr 

Chunder Ahtree y Syam Khan Ghowdhry 

11 W R 95. 


(6) ENQUIRY BY AMEEN AS TO EXIST- 
ENCE AND VALUE OF MOVEABLE PRO- 
PERTY. 


15. — Enquiry jby Ameen as to existence and 
value of moveable property— Time for making 
enquiry. 

In a suit in which the Court considers it nece- 
ssary to order an enquiry by a Civil Ameen into 
the existence and value of moveable property, 
such enquiry cannot be left to be made after de- 
cree, but must be made before the final decree is 
drawn up. Rohini Debia v Digambur Chatt- 
epjee 23 W R 422. 


(7) DEPUTATION OF SECOND AMEEN TO 
MAKE INQUIRY BEFORE FIRST AMEEN’S 
PROCEEDINGS ARE ANNULLED. 


(8) OBJECTIONS TO AMEEN’S REPORT. 


19. — Notice of time fixed for. 


Reasonable notice must be given of the time 
fixed for hearing objections to the report. Ram 

Narain Singh v Goberdhun Lall Chowdhry 

21 W R 2. 


20.— Party not appearing at local investiga- 
tion.— 


A party who refuses to appear before an Ameen 
at the time he holds his local investigation, is not 
at liberty afterwards to take any objection to 
the Ameen’s report. Bamun Doss Mookerjee 
V Brojo Kishore Mitter Mojoomdai* 

6 WR130. 


Notes:-~Con 7 W R 140. 


(9) MISCONDUCT OF AMEEN. 


16. — Deputation of second Ameen to make in- 
quiry before first Ameen’s proceedings are annull- 
ed. — When an enquiry has been made by a Com- 
missioner under the Code, of Civil Procedure, the 
Court to which it is reported ought not, unless it 
annuls the proceedings of the first enquiry, to 
order another on the same matter. Aztm AH 
Khan Bahadoop v Surussutty Debia 

23 W R 93. 


21, — Misconduct of Ameen. The Court is 
bound to enquire into charges against a Civil 
Court Ameen (such as can be readily enquired in- 
to, and their truth either disproved or proved). 
Abdool Kureem Biswas v Campbell 

8 W R 172. 


Amendment 


Sec Cases tinder: 

(1) Plaint, amendment of 

(2) Decree, amendment of 

(H) Power of attorney, amendment of 
(4) OP 0(1908)0 6rr 17 18 


17. — Objections to Araeen’s report.— Where 
clear instructions as to a local enquiry ordered by 
th4 Court are given to an Ameen in the presence 
of ^th parties, and no objection is made to them 
by ttther^ariy then and there, they have no gro- 


Amendmcnts, limits of — Discretion of Courts 
not to be allowed to prejudice the substantial 
I rights of the opposite party. 11 C L J at 289 


Amendment of decree 


Sec Oases under Decree— Alteration and amend- 
L ment of decree. 


'iill 
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Amendment ot decree-(7o»«<i. 
-of decree after execution. 

Sc® (1) Decree— Alteration or Amendment of 
decree. 

(2) Sale in execution of decree, 

—Error in Probate 

Sec Probate 

—of issue 

See Issue— Fresh and additional issue 

—of mukhtear-namah 

Sec Mukhtcamamah 

—of patla 

See (1) Lease 

(2) Landlord and tenant 

— ot plaint by being ing on a new 
plaintiif on second appeal 

See Plaint- Amendment of plaint 

—or alteration of decree 

See Decree Alteration ur amendment of decree. 


-of Pleadings 


See (1 ) Pleadings 

(2) Civ, Pro. Co, O 6 R 17 

American Authorities- Value of— See 
libel. 12 C W N 1053 P C=*19 M L J 20= 
14 Bur L R 225=4 M L T 21« 
1 Ind Cas 348. 

Amin 

Sec Ameen. 

Amins effecting partitions, remu- 
neration of 


-Analogous Cases 

.see (1) Appellate Court— Exercise of Powers 
in Various Oases —Special Oases Ana- 
logous Cases. 

(2) Execution of Decree— Decree to be 
Executed after Appeal or Review 

(3) Review — Grounds for Review 

Anomalous mortgage 

See Mortgage-Form of mortgage 

Anandravan 

See (1) Malabar Law— Joint Family 
(3 ) Malabar Law— Maintenance. 

Ancestor 

See Hindu Law- Joint family 

Ancestral business 

See Hindu Law- Joint family 

Ancestral Estate, sons interest in. 


See (1) Hindu Law— Aiionation - 
bv Father. 


• Alienation 


(2) Hindu Law— Joint Family— Nature 
of and Interest in, Joint Property. 

Ancestral estate held jointly by 
family under the Mitakshara Law 

Sec Hindu Law- Joint family. 



Ancestral Properly 

1 — Ancestral property — Occupancy holding — 
Proprietary bolding— Burden of proof. 

Where plaintiff claims to succeed to land or 
to restrain its alienation on the ground of the 
same being his ancestral property, the mius of 
proving that the land is ancestral lies on him. He 
must prove the fact by evidence beyond reasonable 
doubt. 

The plaintiffs claimed possession of 
proprietary «nd occupancy holdings and alleged 
that the holdings were ancestral The original and 
the lower appellate Courts found that the pro- 
perty was ancestral of the plaintiff and decreed 
the claim. Revision against the decree was admi- 
tted under s, 70 (0 of the Punjab Courts Acfef 
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I 

I Ancestral Property-C'»«iE(i. 

I Held that, the hndings of fact of the lower 

’ Courts could not be questioned, but the respon- 

dents were at liberty to support the decree in their 
favour by any arguments, whether on facts or law 
or custom, which they might have used in the lower 
Oourt8,and therefore the case was virtually, so far 
as the respondents were concerned, an open one. 

j The lower appellate Court observed that, since 

the occupancy holding was held by brothers in 
equal shares, there was a strong presumption that 
’ they had inherited it from their father. Jn the 

Settlement of 1851, it was entered that the bro- 
thers were tenants since ancient times, and in the 
papers of the next year there was entry that they 
were tenants styled hakdaran and had held for 
, 60 or 70 years. 

I Held^ that this established a strong presump- 
tion that their father must have held the land 
before them. 

In the Settlement of 1882 in the pedigree table 
the name of the father of the brothers was shown 
in dotted lines, meaning that he was aib&rW murax^ 
meaning an ancestor from whom the land did not 
come down. 

Reid, that such an entry must have been deli- 
berately made, and, as it was made before 
any dispute had arisen, it carried great weight, 
and, taken with the fact that at mutations in 
1906 it was admitted that both the holdings were 
not ancestral, the land must be held as not ances- 
; tral. Land inherited by a person from his father 

and transferred to his sister, or sister’s son when 
they have no right to inherit the same, ceases to 
be ancestral, as it involves the break of continuity. 
Bel Parkash v Partapa. 19 P L R 1910 
= 6 Ind Cas 494. 


Ancestral Property- Gontd. 

Mali and JLw were sons oi jOhiiman^lhe. 
plaintiff is}z^ grandson of Mali brought a 
suit to set aside alienations of land made by his 
grant-uncle Muui, It was contended by the i 

alienees that, the property not being ancestral i 

never having been owned by Dhuman^ the suit j 

did not lie. It appeared that DhumtDi was 
merely lessee of the land from Government : ^ 

after his death, the lease was renewed in favour I 

of d/hZi, J\iira and another brother of theirs : * 

subsequently, Mali, alone was granted rights j 

as proprietor in the land ; thereafter Mali as 
owner gave two-thirds of t^e lands allotted to i 

him to certain agnatic relations of his and 
retained one-third for himself and his two bro- 
thers. As regards this latter one third, he divided « 

it between himself and his said two brothers: 
the land was held by Dkiman. com- 
mon ancestor, as a mere tenant liable to evic- 
tion--.at any time, if he failed to observe j 

the terms of the lease, and with no rights to 
have the lease renewed in his favour. The ^ 

plaintiff was a minor, and the suit was filed about 
eight or nine years after the alienations; other ^ 

descendants of Mali did not join in the suit. ^ 

Held^ that the land could not be regarded as I 

ancestral, and the suit must be dismissed. 

Bhuman v Aziz. 80 P L R 1909 =» | 

85 P W R 1909=4 Ind Cas 622 j 

3— Character of land, taken in exchange for. ^ 

In the case of an exchange, the character of * 

the land acquired would he that of the land ^ 

parted with, and if the latter were ancestral, the * 

acquired land would be equally ancestral. j 

Ghauns y Imam Bino. 57 P R 1910 | 

95 P W R 1910=7 Ind Cas 465« 

106 P L R 1910. 


Sec also Cases under:— 

(1) Hindu Law (Joint family), 

(3) Custom (Punjab j. 

(3) Burden of Proof 

( 4) Hindu Law — Partition. 

2 — Ancestral property — Burden of proof — 
Land held by common ancestor as lessee from 
Government and afterwards granted to one of 
the sons of the lessee, — Held, that, in suits to 
get aside alienations of ancestral property, the 
Court cannot presume that the property is an- 
cestral. The party, alleging taafe it is so, must 
establish the fact by evidence. 


4— Ancestral property— Piragheb, tahsil and 
District Jhelum — 

Ueld,, that when the lands of a village are 
held by various races and were given simply to 
any one who would undertake their burdens a 
portion of such land cannot be considered ance- 
stral, merely because an ancestor may have htdd 
it or other land in the village in past times— 
Fakir v Baulat. 81 P R 190J, 

5— Custom— Succession— “ Ancestral land *' 
— Land devolving on descendant of f^ommon 
auoestot by abandonment of it by near relation— 
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Ancestral Properly-C^owit^t. 

Property originally belonging to a common 
ancestor does not cease to be '‘ancestral property’' 
because it comes to a descendant of that common I 
ancestor through abandonment of it by a near 
relation rather than by simple inheritance— 

Natlia Singh v Harnam Singh. 

31 P R 1894. 

6 — Custom-Alienation-Succession of daughter, 
effect upon character or property — “Ancestral 
property ” —Brahmans of mauza Thanawal, 
Uurdaspur District- Riwaj-i*am. 

The parties in this case were Brahmans 
of the "Mehta ^^uam of (»urda«pur District, 
and plaintiffs, who were the sons of one 
S sued tilted ttha^ for a declaration that an 
alienation of laud by Idussammat !, the widow of 
iS's brother D would not affect their reversionary 
rights on the death of the said widow. It was 
admitbsl that both 8 and D had succeeded to | 
their respective property through their mother i 
Mussam mat A, who had inherited it, in default 


Ancestral Property-Con^rf. 

Khatris of Mnktsar tahsil, Kerozepore District- 
Marriage of Muhammafian woman to Sikii Guru, 
validity of — 

One Guru Fatteh Singh, a childless Sodhi 
Khatri of the Muktsar fahs'a, Ferozepore District, 
shortly before his death executed certain per- 
petual leases in favour, severally, of the defendant 
and others in consideration of certain sums paid 
in cash as fines and certain rents payable by the 
l^^ssees, who were thereby constituted occupancy 
tenants, but with plenary and uncontrolled powers 
of alienatmn and right of succession lineally as 
well as collaterally in the male line. Plaintiffs, 
who were the nephews of the alienor, thereupon 
sued for a declaration that the leases werealiena- 
tiens of ancestral property by a childless male 
proprietor without necessity, were invalid by 
custom and would not affect their reversionary 
rights. In the Chief Court it was urged on behalf 
of the respondent lessee tliat (i) the lease should 
be regarded merely as an act of management 
within the capacity and competency of the late 


hoirs male, from their grandfather b. U. j proprmtor-the alienor having died after the 


Defendants pleaded tliat tlu* property in suit, j ! 
Iia\ing been inherited thr<»ugh a female, was not |, 
ancestral, ’ and that the alienation was lawful 1 
and for necessity. | 

I 

/Wf/, by the Full Bench (Hoe S. J. and Hiva/,tf. 
ChatteriiJ. dissenting) that in a village commun- 
ity where a daughter suoceetK either in preference 
to, or in default of,lieirs male, to property which, if 
the descent had been through a son, would be 
“ ancestral ” property, she simply acts as a conduit 
to pass on the property as ancestral property to 
her sons and their descendants.and does not alter 
the character of the property simply because she 
happens to be a female. 

Per Ohatterji. J— The word “ ancestral *' can 
only be used in a relative and not in a fixed or 
absolute sense in Customary Law, and before 
this eiiaraeter can be predicated of any . property 
in the hands of a male owner, it must be found 
that it has descended to hinifnun a male ancestor, 
and, in the case of a claim by collaterals, from 
» mah ancestor common to him and the claimants. 

Lehna v Mussarnmat Thakri. 

32 P R 1895 P B. 

7— Custom —Alienation Perpetual lease of 
nemipancy rights*— “ Ancestral property " — II- 
desoeadants, effect of, upon chara 

J 

.11 ..I h„f . . , 


institution of the suit -and not as an act of aliena- 
tion (ii) that the property having descended 
through illegitimate children was not ancestral; 
(iii) that by custom the right of Guru Fatteh 
, Singh to alienate in the presence of such agnates 
I as the plaintiffs was not restricted to cases Of 
j necessity; and (iv) that, if the leases were held to 

! be acts of alienation, there was necessity. 

i 

Eeld^ (i) that no necessity had been proved; 
(ii) that the intention of the lessor being to 
i prejudice the reversioners when he knew that 
I his life was drawing to a close, and that he 
j himself wouM not long be «ble to enjoy full 
proprietary interest in the land to which he has 
tenaciously clung until that period, the leases 
could not be regarded as mere acts of manage- 
ment of the cultivation on the part of the late 
proprietor, but w^ere acts of alienation ; and (iii) 
that even if it were conceded that the children of 
the common ancestor through whom the property 
had descended, were illegitimate and could not 
have succeeded in the presence of other legiti- 
mate sons, there would not necessarily be an 
insuperable legal objection to plaintiffs proving 
that they were descendants of the same ancestor, 
and that the property coming from him was 
ancestral property. 

lAmnd^ that by custom among Sodhi Khatris 
of the Muktsiir tahill^ Ferozepote Distiot, a 


am 
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Ancestral Property-(7onw. 

childless male proprietor is not competent to 
alienate ancestral property without necessity in 
the presence of nephews— Sodhi Kaptar Singh 
V Sher Singh (No, 50 P. R. 1895. 

8. Gnstoni — Alienation— Gift to sister’s son 
foil wed by possession and mutation of names— 
“Ancestral property.” 

In a case in which the property in dispute had 
been acquired by one K, jointly with his brothers, 
but had never b^^en held by their father, held, 
that the said property was not ancestral property 
qua K’s collaterals. 

Meld, therefore, that a gift of such property, 
followed by possession and mutation of names, 
by K in his lifetime to his sister’s son was not in- 
valid by custom. 

Mutation of names by itself does not in every 
case constitute a valid transfer, but it is good 
evidence of such transfer. Jowahir Singh v 
Dial Singh. 76 P R, 1898. 

9. — Custom —“Ancestral” property— Ancestral 
and acquired property— Profits of ancestral im- 
moveable property, and purchases effected with 
such profits— Unequal distribution of such pro- 
fits and purchases among sons. 

Held, that the profits of ancestral immoveable 
property and purchases effer*ted with such profits 
are not aUceatral property, under Customary Law 
in such a sense that a descendant of the ancestor 
from whom such property devolved can interfere 
with the disposal of such profits or purchases. 

Held, therefore, that it was competent for a 
proprietor from the profits of his ancestral 
property to effect a mortgage of certain land in 
the names and for the benefit of three of his 

four sons. Sher Singh v Kishen Singh. 

4 P. R, 1900. 

10. — Self-acquired property of uncle inherited 
by nephews — Sons of nephews whether can 
claim it as ancestral. 

The self-acquired property of an uncle who 
died without issue and whose nephews inherited 
it was held to be not anc'=‘stral property, qua 
the sons of those nephews, not being inherited 
from a direct male anees^’or. 

Jhanda Singh v Gtirumukh Singh. 

93 P R 1901. 

Notes— Ref- 110 P R 190rt: Ctied and Pol 58 
P B 1905 « 59 P L R 1905. 


Ancestral Properly-Conw. 

Ancestral Property.— Sale of, and self-ac- 
quired property— sanction of Government given 
after sale — Sufficiency of sanction, 

— Property— Sale— Sale in execution of dec- 
ree— General. 14 0 C 115. 

—Property, alienation of. 

See Hindu Law — Joint family- Powers of alie* 
nation by members. 

Ancestral properly, assigned to 
wife in lieu of maintenance. De- 
volution of, on her death. 

Sec (1) Hindu Law — Reversioners 
(2) Hindu Law-Streedhan. 

—Properly in the Lands of the son 
liable-for father’s death. 

Sec Hindu Law — Debts 

1, — Punjab Laws Act, 1872, Section 13 (b)— 
Pre-emption— Villages held an ancestral shares- 
Meaning of the term. 

A village held on ancestral shares within the 
meaning of Section 12 (b), Punjab Laws Act, 
1872, as amended by Act XII of 1878 (regarding 
rights to pre-emption in villages) must be a 
zami/idari village. If there h«s been a territorial 
division info pattis, the village (by which is meant 
the whnie village) is no longer held on .^harei 
but by jjattis. The land in the paftisi may be 
still held upon ancestral shares, but this is in- 
sufficient to bring the village within the descrip- 
tion in clause (b) of the section. Jalal v Maz- 
her Ali, 13 P R 1893. 

2. — Punjab Laws Act, 1872, Section 12, 
clause (b)—“ Village held on ancestral shares”* 
Pre-emption. 

Eeld, by the Full Bench, that a village can- 
not be said tn be ‘‘held on ancestral shares” wi- 
thin the meaning of clause (b) of Section 12 of 
the Punjab Laws Act, 1872, unless the dominant 
feature of the tenure is a primary division of the 
village unon fractional shares ascertained with 
reference to ancestral right, such primary division 
being commonly, but not necessarily, a territo 
rial division and importing, at least, a definite 
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Ancestral Property-c^m/ii. 

s^patatiOE of infewtfl in the village^ a*? an entirety 
ill accordance with the cu^^toinary rules of inheri- 
tance. 

In the case of joint immoveable property the 
fact that portions of its ar^a are separately cul- 
tivated by the persons recorded as having speci- 
fied interests therein indicates no more than the 
fractional share to which such persons or group 
would become entitled on a partition being made 
either by a definite separation in interest by 
agreeinant among the co-owners or by a division 
of the area itself. Tatil the group of co owners 
is thus sepanted, the thing, which is the subject 
of their co-ownership, is loint undivided im- 
moveable property within the meaning of clause 
(a) of Section Ti of the I’uniab Laws Act, 187i?, 
whether it bo an entire villago, or a poition of a 
village, or a house, and the co-owners are co- 
hharers in su^h property for the purpose of that 
clause. Xo 13 F H 1893 overruled, Champa 
Mai V Baisakhi Mai. 87 P E 1894^ F R 

Ancestral trade. 

See llintlu Law— Joint Family. 

Ancestral trade carried for bene- 
fit of minor by natural guardian. 

See fruardian. 

-Zamindari sold in execution of 
decree for money against the fa- 
ther in chiding the son’s right of 

succession. 

See Hindu Law— Hebts 

Ancient documents. 

See Fvidence Act (1872; ss. 35.71,80.90. 

Ancient holdings. 

Sec Landlor<l A tenant 

Ancient Lights, Obstruction of. 

See (1) Injunction— -special Cases— Obstruc- 
tion or Injury to Rights of Property- 
Light and Air, 

(^) Freaoription-— Sasements-Light ami 

4iF« 

|S| 


Ancient Rights. 

See Injunction-Special cases. 

Angle of 45 degrees 

—In cases of infringement of light. 

See Basement Light and Air. 

Animel. 

Animal.— Bibid dog— Liability of master. 

8 Ind Cas 984. 

Animals fersB Nature. 

See Oases under Wild xVniinals. 

Anna Chattra. 

See Hindu Law’’- Will. 

Annual Jamas Tenancy. 

1.— Ue'^enne Sale Law (Act XI of 1859), S. 2 
—Holding on which revenue was assessed at 
Permanent Settlement— Annual jama— Date for 
payment fixed by board of Rpvenue— Settle - 
ment Mannual, Part III, Chap. XVL Buie 7, 
Where the annual jama lor a holding is fixed 
for payment by the Boaid of Bevnne at a cer- 
tain date, it is meant that th#‘ jama for the 
current years is payable on that date, instead 
of on the first day of the financial year, as 
would bo the case ordinarily under r. 7 of 
Part m. Chap. Xv I of the Settlement Manual. 

S, 2 of Act XI ot 1859 has no application to 
annual jamas of tenure. Haji Btiksli Ella- 
hie V Diirlaw Chandpa Kar. 9 C L J S4?l 
=-13 OWN 633=3 Ind Cas 986. 

Annual Tenancy. 

See (1) Landlord & tenant, 

(2) Bombay Land Revenue Code Sec- 
tion 84 

Anuily. 

1.— Suit for— Small cavme nature— Suit for 
an annuity— Allowance not in rsatistaction of 
any right of maintenance. 

Where a person allows maintenance to his 
Bister not by way of satisfaction of her right of 
maintenance hut the allowance is to be paid out 
a! the iRnome of h« own propeity whieh fh^ 
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^nrxmX^-^Gontd, 

transfers to her brother the same is an annuity 
and a suit for the recovery thereof is maintainable 
by a court of small cause. 

Saminatha Pandai’am, v Ktappu Udayan. 

13 Mad L G 471. 

2. Annuity^ creation of— -BiLding e€ect on 
the representatives to the extent of the grantor’s 
assests, 

A person can create a personal obligation 
in the form of annuity which will be operative 
as against his representatives to the extent of 
his assests in their hands. 

Babtibhat v Beharilal. 7 Bom L R 686. | 

3. — Annuity suit to enforce arrears of — 
Small Cause Court — Cognizability. 

A suit to enforce arrears of an annuity pay- 
able under a will and to which the executors 
have assented is cognizable by the Presidency 
Small* Cause Court ; it does not fall under S. 10 
(k) of the Presidency Small Cause Courts Act 
1882. Doeibai Markar v Coo verbal 

H Msrkar 10 Bom L R 758 = 

32 Bom 575. 

Sec also (1) Second Appeal 

(2) Registration Act S 17- 

4— Grant o!— Life-interest— Be(iuest of a spe- 
cified sum— Absolute interest — 

The simple grant of an annuity to a per^son 
carres no more than a life-interest in the annuity, 
iu the absence of a contiary intention. 

When a specified sum of money is bequeathed, 
the entire interest in the same passes to the legatee; 
and that interest necessarily involves an absolute 
right to the disposal of the whole sum. Similarly, 
in the case of an annuity also, the entire interest 
passes. 

The mere circumstance of the continuance of 
the annuity after the life of the first grantor affo- 
rds no indication as to the absolute duration of 
the annuity, and the fact that the annuity is char- 
ged on the village revenues does not serve as an 
indication of an intention to create an annuity 
as co-equal in duration with property itsalf. 

Gopal Krishna y Ramnath 

5 Bom LR 729. 

5 — -Decree for payment of annuity — Arrears — 
Execution of decrec-~Fresh C„ 1882* 


knmxiy-Comli. 

1 he arrears due under a decree directing pay- 
ment of an annuity could be recovered only by 
execution of the decree and not by a separate suit, 
s. 244 of the 0 , P. 0., b^ing a bar to such a suit. 
Sughra v. Muhammad Husain, 

AWN 1888, 230. 

Annuity. — Note due if garnishable. 

14 C L J 127. 

—creation of. 

See Will. 

—value of. 

See Court Fees Act, Sob. I, Art. 11. 

Annulment of Incumbrances. 

See Bengal Act (Tenancy Act) VIII of 1886 
S. 167. 

— of sale. 

Sec (1 ) Sale for arrears of rent. 

(2) Sale for arrears of revenue- 

(3) Sale in execution of decree. 

(4) Right of suit, sale in execution of 
decree. 


Antecedent debts. 

See (1 ) Hindu Law (Debts). 

(2) Hindu Law (.loint family). 

(3) Hindu Law (Alienation). 

(4) Custom (Punjab). 

Ante-nuptial agreement. 

See (1) Contract Act S. 25. 

(2) Contract Act S. 23— IPegal contracts' 

(3) Husband & Wife. 

—contracts. 

Sec (1) Contract Act S. 25. 

(2) Contract Act S. 23— Illegal contracts. 

—settlement. 

See Husband and Wife. 

Arlicipation, Restraint on, 

98 liwItRiMl S: Wiff-t 
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Anticipatory attachment. 

Set Attai.hmeiit 

Antiquities not proved to have any 
market value. 

See Laod acquisition Act. i 

Anubhavam Tenure i 

g^e Landlord tenant. 

Anumatipara 

Ste (1) i’ublic Document^. 

(2) Hvidence Act B. 74. 

(.^) Hindu Law -Adoption. ^ 

Apostacy. 

See p) 

(2) Laste. 

(5) Converaimi. * 

(4) Hindu Law— CmivnRion. i 

(6) (’u.tom- Punjab- Liuirce. 152 P. U. , 

1) V? ' 

(<i) Mahomeita Lau- Ibuirce. IOC K H. j 

(^7) MahomedanLaw-lHvorcc,6l I. L. | 

1B99. ^ 

(8) Hindu Law', marnn e. 

(S') Mfticmodaii Law. Acknowledgment. 
(U>) Husband A Wife. 

Apostacy- FoTfoiture of property on- Abro- 

g»tion by l.gialatiou -Suit « loice forfeiture- 
Limit »-Hon. 

See Hindu Law— Inheritance. 

Apostate father. 

See Mtbomedan Uw-Marriago. 

Appeal. 

Ahatment of appeal— See Abatement. 

(1) Appeal Newly given bylaw 1-3. 

a Proceedings institult d prior to change 

in procedure. Ho l-S 

4 Bight of Appeal Effect of Repeal on 

» OPOXofl«77. Xo4 

1, 0PGXo118B9. No 5-7 
0 OP 0 1877. No 8 
^ |ii,|ist)t»tion Act I87li Ho 9—1? 


Appeal 


-Conti. 


SActs. 13 14.8 L 

a ActXXXA^ofl858 No 13 
b Act XL 01 1858. No 14-18 _ 

a Cancelling of order appointing Go - 
lector manager. No 15 
b Party to proceedings. No 16 
. e Order refusing to recall 

under Act XL of 18B8. No u 

d Burma Courts Act. No 18 
c Act IX of 18«1. No 19 
d Act XXIIl of 1861. No 80- 21 

1 Order dismissing appeal for want of 
prosecution. No 21 
e Act XIV of 1863. No 23 
r i,.f VIX of 1863. No 23 


1 B, 5. Xo 26 

2 Order appointing trustee of religious 

endowment. No 26 

3 BIO. No 27— 28 
b S 18. No 29 32 

1 C P C s 622. No 31 

2 Order made without jurisdiction. 
No 32 


i Aei:xs:iofi6r>L No 33 
j ^ lenancy Act vlll of 1885. 

45 

CSs 2, 588. Ho' 35 
k 38 90,91. No 36 
1 B 104 cl 2. Xo 37 
ra Ss 03. 143. No 3s* 
n »s 105,106. Vod9 
o S 153. No 40—47 

1 Suit ior Rent. No 42 

2 Appeal from decree in Rent suit 
under Rs 100. No 43 

3 Cesses suit for. No 44 

4 Suit for arrears of Rent. No 45 

5 Order of Remand. No 46 

6 S 173. No 47. 
p S 174. No 48 49 

q Companies Act XIX of 1867. No 50 
T Order under companies Ant Vl of 1882, 

S58. No nl-67B. 
s Court fees Act VI 1 of 1870. No 66, 

1 Order rejecting plaint for insuffi- 
ciency of valuation. No 59-6L 


2 CPC 1869 S 36. No G2 


3 Appeal against an order for pay- 
ment of additional Oourt-fee8.No63 

4 Order as to valuation and class to 
which a suit belongs. No 64 66 

t Court Fees Act VII of 1870 S 7, No 67 
a Guardian and Wards Act Vm of 
1890 3,^3, Koa8-7? 
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1 S. 35. No 69 — 69a 
la S. 39. No 70 

2 S. 43. No 71 

3 S 47. No 72, 

4 Eemoval of Guardian. No 73-75 
6 S 48.No 76-77. 

V Land Acq^uisifciou Act X of 1870, Ss.3, 
14, 15, 29. No 78-66 

1 8 39, No 80 

2 LandAcquisition Act I of 1894. No 
51-86 

w Military Courts of Bequest Act XI of 
1841. No 87-88 

X Registration Act XX of 1866. No 
e9-102 

1 Ss. 32, SB, 84 52. No 90-91 

2 ss 52, 58 No 92-95 

3 Specially registered Bond No 96 

4 ss. 54, 55. No 97 

5 s. 65 No 98-i»9 

6 S. 84 No 100 

7 Order of Deputy Oommissioner 
No iOI 

8 Order of District Court No IU2 

y Decree under s. <7 Registration Act 
1877. No 103 

Z Stamp Act X of 1862 S. 17 No 104 
Z1 Provincial Insolvency Act No 105 
Z2 Act XXVI of I»67 No 106 
Z B Sch. B. Art 11 note No 107—138 
Z 4 Probate and Administration Act 
ss. 86, 51, No 139 

Z 5 Punjab Courts Act s. 40 No 140 

Z 6 Public Demands Recovery Act ss.l9, 
No 141 

Z 7 U. P. Rent Act s. 189. No 142 
Z 8 Punjab Tenancy Act s. 8o proviso 
111. No 143. 

Z 9 Agra Tenancy Act S. 199. No l44. 

Z 10 Bengal Rent Act. No 145—146 
Z 11 Bom. Dist. Municipal Aots.160 cl. 
3. No 147. 

Z 12 Letters Patent s, 15. No 148-148A 
Z 13 Letters Patent cl. 15. No 148 B- 
148D 

Z 14 Probate and Administration Act s. 
86. No 148 E. 

Z 15 Provincial Small Cause Court Act s, 
27. No 148 P. 

Zl6 Punjab Laws Act J V of 1572 s. 28 
No 146 G 

Z 17 Punjab Municipal Act s. 2. No 
148 H 



AppeaI-Co»#(i. 

Xol48J — US-K. 

Z 20 r. P. Land Revenue Act s. 144 
No 148 L. 

4 Arbitration 149—313 A 

1 Arbitration by Court No 149—151 
S Judgment on award No 152-246 

1 Finality of decree JSO 153—154 

2 Civil Procedure 1859 s. 325 No 
165—164 

3 C P 0 18^9 g, 327 No 166—166 

4 C. P. C.1859 s. 520NO 167—168 

5 Decree confirming award No 
169—170 

6 0 P C 1877 s. 522 No 172—184 

7 Award decree in accordance 
with No 755—186 

8 Order confirming award. No 187 

9 N. W. P. Rent Act Reference to 
Arbitration under. No 188 

10 Misconduct of Arbitrator No 189 

-194 

71 G. P. G 7882 s. 522 No 195—272, 

12 C.P.C.1882 ss. 525,526 No 213^214 

13 Judgment not in accordance with 

award No 215 — 217 

14 Addition to award No 218. 

15 order varying award as to pay- 
ment under decree-No 219 

16 Doubt as to validity of award No 
220—222 

17 0. P. C. 1859 s. 325 No 223—232 

18 Order setting aside decree upon 
award No 233 

19 C. P. C.s. 521 (1882) No 234-236 

20 Award No 257 — 238 

21 CPC. 1859 327 and 325 No 239 

22 Agreement to refer not providing 
for disagreement of arbitrators No 

240 

23 Powers of arbitators No 241 

24 Evidence given by party on oath 
proposj^d by .opposit party No 

242-246 

3 Application to file award No 247 -251 
1 Order rejecting appeal No 252—264 

4 Refusal to file award in Court No 
266—259. 

0) Act Vlll of im No 260 

2 Order rejecting application to fileNo261 

3 Order granting or refusing No 262 

4 Want of consent of Parties No 261-265 
6 Order Refusing application No 266-268 

6 G. P 0. 8. 327 (1859), No 269 

7 Order refusing to file award No 270471 
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Appeal-Co«^<^- 

7(a) Orfler diiecting award to be tiird No 

27lA 

7(b) ()rder to entoroe award No 272 
7{c) Order refusing to enforce illegal award 
Ko m 

7(d) Order enforcing award-Private award 
No 574-27b 

(a)C. P.O.s 625,(1 S77). No 279 

8 Order Hefiising to enforce award Xo 

9 Order enforcing award Xo 281-2^2 

10 Arbitration Award No 28d*2b<> 

11-72 Curtailment of time for taking objec- 
tion to award No 287 
IS Order setting aside award Xo 2bs-202 

14 Order directing Hubinisfemn to be died 
No 295-295 

15 Order liefusmg to fde submission Xo 

296 

16 Application to tile Compromise Xo 297 
16A Order refusing to set aside awanl ob- 
jected to Xo 598 

16B Order filing an award made in arbi- 
tration without invention of Court No 
299-300 

160 Decision of Court in snpercession pro- 
ceedings No 301 

16D Propriety of decission setting asme 
award No 3o2 

16 E Decree in the nature of award Xo 303- 
805 

16 B" Order directing property to be taken 
out of guardian's custody No 3o6 
1 6C Judgment in the nature of award No 
807 

16H B'inality of decree based ou award No 
55t.S 

16 I Dismissal of suit on merits in spite 
of submission to arbitration Xo 309 

17 Revision Xo 310-311 

18 Final award No 312 

19 Objection to the award No 313 

30 Statement of a special case for the opi- 
nion of the Court Xo 5 13 A 
(16) Bengal Acts. f314*-S16) 

(1) Ohota Nagpur Landlord and Tenant 
Procedure Act (Bengal Act 1 of 1879) 
No 314 

(2) Bs. 37, 137,144. No 315-316. 

(6) Bombay Acts. (317 322) 

1 /Bombay uivil Courts Act ss. 8. 26 
86. No 317—318 

(a) Application by (creditor for less 
than Rs, 6o00 in suit for above 
that amount. No 319 

(b) Suit for declaration of Right to 
nrrrtiftrtv under attlfe^ni out. XO320 


^ v;m 


AppBdihOonid. 

(c) rAdmmistration suit. No 321 
2 Bombay l^Iunicipal Act Xo 299 352 

(7) Certificate of Administration ( Acts 
XXVII of I860 and VII of 1889 
(323-352). 

1 Act .XXVIl of 18t)0 and Act XIX of 
mh Xo 323-324 

2 Act XXVIl of 1850. No 325-329 

3 Order refusing to recall certificate. No 
330.3J1 

4 Order as to form of certificate Xo 332 

5 Case transfer! ed under Act XVI of 
1868 8.19. Xo.533 

6 Fimiuiry or omission to make enquiry 
Xo 334 

7 Deposite of security by person entitled 
to a certificate No 335 

^S Bs, J. h certificate for collection of debts 
Xo 836*337 

9 B. T) Older for security Xo 338 

10 Fresh certificate Xo 3.39 

11 Order of District Judge as to security 
No 310 

12 Act Vil of 1889 No 341 

k;ss. 6and 19- Order for security on 
grant of certificate No 542 
IJA Certificate of administration No 342A 

14 Ss. 9 and 10. order for issue of certi- 
ficate subject to security being given 
No 343 

15 Ss. 9 and 19— Order granting certificate 
conditional on the filing of security 
Xo 344-348 

16 Bs.lO and 28 Order Refusing certificate 
of beiisbip No ,549-551 

17 Succession certificate — Act VXJ of 1889 
B. iu. Xo J52 

(8) Costs (353 377) 

(a) Discretion-Exeicise of No B63-u5<S‘ 

(b) Order involving matter of Principle 
Xo d59.3(>2 

(c) Power of Appellate Court Xo 36J-,367 

(d) Party improperly brought on the 
record as representaiive of deceased 
judgment-debtor No S$S 

(e) C. P. C. (18c92) Ss. 2, 598 No 369 

(f) Appealable order Xo 370-371 

(g) Return of Plaint No S72 

(h) CoBfs No 373-377. 

(9) Decrees. (378 4 j95.) 

(a) Order returniug Plaifit NO 378-380 

(b) Order dl$m|ffing d suit No 181-382 
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c I Order dismissing suit as not Properly- 
brought No 383*385 
d Order on death oC Party No 386 
e Order treating as a nullity order made 
without jurisdiction No 387 
f Order refusing decree-holder to exe- 
cute decree against legal representa- 
tives No 388*381), 

g order refusing to issue notice to repre- 
sentatives. No 390 

h Order directing suit to abate. No 391 
i Abatement order of. No 392-393 
j Order dismissing application to be 
brought on the record as represen- 
tative of deceased party. No 394 
k Order dismissing applica’^ion to be 
made party as representative No 395 
1 Order rejecting application by as'iignees 
of interest in suit to be allowed to 
appeal against the decree No 396 
m Order refusing execution of decree 
simultaneously against person and 
property. No 397 

n Order directing the release of judg- 
ment debtor. No 398 
0 Security for costs order rejecting ap- 
peal in default of No 39-9-400 
p order disallowing objection to execu- 
tion No 401 

q Order dismissing suit in its present 
form. No 402 

r Order in Execution of decree No 403 
s.l Order refusing to file in court agree- 
ment to refer to arbitration. No 404- 
-405 

s.2 Agreement to refer. No 406-407 
s.3 order rejecting memorandum of an 
appeal. No 408 

5.4 order-directing accounts to be taken 
No 409 

5.5 order rejf‘cting. appeal as barred. 

No 410-416 

5.6 order allowing purchaser of decree to 
execute of. No 417-418 

8.7 order by appellate Court directing 
that the plaint be returned No 419 

g.8 order under s. 18 of Act XX of 1863 
gmnting leave to institute a suit. 

No 420 

8.9 I order refusing leave ''to sue. No 421 

8.10 order rejecting plaint. No ^22-42d 
s.lt order allowing withdrawal of suit 


AppeSLl-Conid. 

with ]ea-\e to bring fresh one, Ne424 
s.l 2 order permitting withdrawal of suit 
No 42.5-429 

s.lo order rejecting application under Ci- 
vil Procedure Code a. 44, rule (a)and 
returning plaint. No 430-431 
s.lt^ order directing commission of 
Partition. No 432 

8.15 order in Partition suit leaving Pro- 
ceeding to be taken in execution of 
decree. No 433-^34 

8.16 order declaring the rights of Parties 
to a partition in certain specific 
shares. No435*437 

5.17 Provisions decree. No 458-439 

5.18 order appointing commission to 
elfect partition after preliminary 
decree. No 440-441 

8. 19 order directing accounts to be 
taken. No 442 

s. 20 order by appellate Court remitting 
case to original court to pass decree 
upon award. No 445 
s. 21 order dis-allowing objections by 
defendant. No 444-445 
s. 23 0. P. C. (1882) ss. 252, 244. No 
446-447 

s, 25 Application for permission to sue 
as a pauper. No 448. 
s. 24 order rejecting stay of execution. 
No 449 

s. 25 C. P. C. ss. 254. No 430-461 
s. 26 order deciding Point of Law ari- 
sing incidentally. No 452 
s 27 Order dismissing application to cer- 
tify adjustment of decree. No 453-456 
s. 28 order absolute for foreclosure No466 
s. 20 order dismissing application for 
participation in assets. No 457-458 
s. 30 T. P Act s. 87 order under. No 46.9 
s. 3 1 order rejecting on appeal.No4G0-462 
s. 52 order under C. P. 0, (1882) s. 545 
rejecting memorandum of appeal on 
account of scandalous matter there- 
in. No 465 

s. 55 order dismissing an appeal for de- 
fault. No 464-466 

8.34 Order rejecting appeal on default in 
furnishing security. No 466 

8.35 Appeal against order rejecting an in- 
sufficiently stamped appeal.No467-468 

5.36 Application for leave to sue in forma 
Pauperis. No 469-470 


I 
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5.37 Decree on compromise extending 
beyond scope of nnit. 'So 41\A12 

s.37a Decree not incorpo- rating the 
compromi«>e. No 41^ A 

5.38 order dismissing application for 
removal (jf a trubtee. No 41%-41i6 

s,39 Blnal mder in the execution depart- 
ment No 477 

Appeal against deciee passed on 
review. No 77^ 

Fdght to prosecute appeal as regards 
part of claim dismibbcd. No479-t8U 
Order ictiiining plaint for presenta- 
tion to the proper court. No 481 
Appeal against decree 'vhicli was a 
nullity. No /8*i 18'^ 

Appeal agiunst tinding No /84 
Appeal against deciee of one of two 
.ludgisofa Division Bench. No /85 
Order detcrmin»ng (picstiou whether 
decree bolder h.n I used ilue diligence 
in the execution of decree. No /8G 
Order as to whether the decree was 
ex cutable-or not. No 4S7 A 4S,V 
t Decree in suit with-draun from small 
cause court. No /80 
u < )ider dismissing the case. No 49d 
V No formal dccr^’c drawn up. No 491 
w t >rder granting leave to bring a suit 
under religious endowment Act. 

No 192 

x Appeal from decree oidered to be 
reviewed. No 493-495 
10 Default in Appearance. 496—551. 
a Order refusing to issue fresh sum- 
mons after dismissal. No 49(5 
b Order rejecting application to sue 
as a pauper. No 497 
c Order dismissing suit for non-appear- 
ance after adiournment. No 498-602 
d Order dismissing suit in adjourned 
hearing for non-appearance of plain- 
tiff. No 603 

e ( )rder dismissing appeal for default 
No 504-514 

f Order rejecting application for re-ad- 
missioo of appeal. No 516-619 
g Order rejecting application for re- 
hearing of appeal. No 620 628 
h Dismissal of appeal for default 
No 699-630 

I Order dismissing suit for default of ap- 

i Hu 631*432 


s.lO 

s.il 

S.42 

».f3 

S.4i 

s,r> 

Si6 


sf7 


AppOal-C'dnM. 

Order dismissing suit for non-appeara- 
nce of plaintiff specially ordered to ap- 
pear. No 533-634 

Order rejecting application for re-trial. 
No 536 

Order to attend as witness. No 636-646 
Decree against minor respondent not 
represented by guardian. No 647 
Order refusing to restore suit dismi- 
ssed. No 648 — 551 


set 


(11) Expai*te Cases. 552—586 

a Order admitting application to 
aside expurte decree. No 562 
b Order on application to set aside ex- 
parte decree. No 663 
c Appeal from exparte decree wrongly 
admitted. No 654-555 
(1 ( Irder refusing to set aside exparte de- 
cree. No 5.>6— •5<i7 
e Order betting aside exparte decree 
No 558-J71 

f Kefusal to repear appeal. No 572 

g Order exparte directing attachment in 

execution of decree. No J73 
h Order against defendant not appear- 
ing. No <574-580 

i Order against respondent not appearing 
No 581 — 583 

i Order admitting appeal. No 584 
k Application to sot aside exparte decree 
dismissed. No 585 

i Jurisdiction of first Court to entertain 
application for setting aside decree of 
appellate court. No 586 

(12) Execution of Decree. 587—693 

a ( )rder refusing application to execute 
joint decree. No 587— 5b8 
b order on application for execution by 
one or more joint decree-holders.No 589 
c Order refusing to allow execution by 
one nf several Joint decree-holders. 

No 590 

d Adjustment of decrees more than three 
years old. No 591 — 592 
e (irder in matter specially provided for. 
No 593 

f Order confirming report of commission- 
er of accounts. No 594 
g Dispute among heirs of deceased decree 
holder. No 695 

h Older under B. 246 G D C 1869. No 596 
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i Order rejecting appeal in execution 
case. No *597—38 

j Order passed on application for discha- 
rge from arrest in execntion of decree. 
No 599-6r?l 

k Order refnsing refund of puroliase mo- 
ney. No 602—603 

1 Order on application to correct error in 
proceeding. No 604. 
m Order as to sum due on mortgage acco- 
unts, No 605 — 606 

n Order allowing mortgagor to deposit 
in court amount due after date fixed. 
No 607 

o Order rejecting appeal in execution 
case. No 608 

p 1 Order in case transferred for execution 
No 609—612 

p 2 Order rejecting an application for tra- 
nsfer of a decree for ex«cution, No 613 
q Order as to issue of certificate. No 614 
r Order rejecting application as tc mode 
of sa’e of property. No 615 
B Order as to mesne profits subsequent 
to decree and as to costs of execution. 
No 616 

t Order disallowing objection to attach- 
ment. No 617 — 620 
u Order of security in execution. No 621 
v/l Order for attachment and sale of pro- 
perty. No 622 

T 2 Claim by legal representative to pro- 
perty as his own independently of de- 
ceased judgment-debtor. No 623 

V 3 Questions between execution -creditor 

and person placed on the record as rep- 
resentatives of deceased judgment -deb- 
tor. No 624 

v 4 Assignment of decree. No 625 

V 6 Question whether transferee of decree i« 

the representative of decree-holder. 

No 626 

T 6 Order refusing to allow representative 
to take out execution until granted cer- 
tificate. No 627 

V 7 Order staying execution of decree. 

No 628—632 

v 8 Order staying sale in execution of 
decree. No 633-637 

V 9 Order directing account in administra- 

tion suit. No 638—639 
y 9 a Appe^kl fopma ministerial order. No 640 
y 9 b Order ^cceptfpg paymePt ip fofeign 


Appea \-Contd. 

circle currency notes. No 641 

V 9 c Order rejecting application requesting 

to send case to magistrate. No 642-643 

V 9 d Order passed in execution of a decree 

passed under specific Relief Act 9 
No U4 

V 9 e (Question in execution. No 6d?4A 

V 10 Person other than party to suit. 

No 6^0—646 

V 11 Liability of defaulting purchaser. 

No 647—6-^8. 

V 12 Purchaser substitution of, for original 

party in record. No 649-650 

V 1.3 Inventor. No 651 

w Claimant under title created subse- 
quently to suit. No 662 
w 1 Representative of deceased debtor 

No 653-666 

w 2 Assignee of decree. No 657-668 
w 3 Surety. No 659-660 
w 4 Purchaser of interest in suit.No 661 
w 5 Purchaser at Sale in Execution 

No 662-668 

w 6 Objector not Party to suit.No 669 
w7 Third Party. No 670-670A 
w 8 Rival -decree-holders. No 671-672 
w 9 Co-defendants, No 673-674 

w 10 Assignee of interest m Suit.No 676 
w 41 Attachment No 676 
w 12 Order on claim by trustee for release 
of trust property attached under perso- 
nal decree against trustee. No 677 
w 15 Co-decree holders. No 678 
w 14 Collector. N^' 679 
X Decree holder in character of purchaser. ’ 
No 680 

X 1 Purchase by decree-holder at auc- 

tion-Sale. No 681 

X 2 Representation of decree-holder. 

No m 

X 3 Execution Proceedings at instance of 
attaching creditor. No 083“ 684 
X 4 Question between auction purchaser and 

applicant to set aside sale underS. 310A 
of OPG7882.N0685-686 
5 Order under 0. P. C. 1882 s. 310 A bet- 
ting aside sale No 687-688 
j Appeal by sonic of the parties to 
suit No 689 
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Appeal-Co’i''^?' 

: Application by exf’o\erated*defen- 
dance. \n 

I Order of Impri'ionment m execution 

of decree. No ol)l”693 


13 Grounds of Appeal. (694-701) 


a Order granting leave. No 601 
b Order refusing leave to sue. No 60) 
e Order m insohency pioceedings under 
S. 15 of Letters Patent. No 696 
<i Appeal from Letter Patent appeal wbe* 
tber allowed. No 697-701 


14 Madras Acts. (702 '708) 


a Madras Forest Act S. 19, No 702 i 

b Madtas Bent ilecovery Aet (Madras 1 
Act VI ri of 1865). \() j 

c Madras Lstatcs Land Act 1 of 1 90S. 
No r03A 

d-e Mad. General Clausi's Act. No 70.1B 
f Procedure to be folbiweil in the hearing 
of appeal. No 701 70t> 
g AdjuiUcation that plaintiff has faile<l 
to pro\e default «m behalf of defend- 
ant. No 707 

h Execution del ly in pn sentiiig an ap- 
peal. No 70S I 


Management of Attached Property 


(709 712) 


Order Postponing sale to enable debtor 
to laise amount. No 709 
Order refusing application to appoint 
a manager. No 710-711 
Orde’* of Manager, No 712 
Measurement of Lands. (71S-720) 

Order ot Deputy Collector. No 713 
Question as to standard pole of rnea- 
gurement. No 71 1: 

Order of Collector in survey and mea- 
surement of lands. No 715 
Order of Deputy Collector as to stan- 
dard pole of measurement. No 716 
Order of Collector as to standard of 
measurement. No 717 
Order in measurement prweedings. 

No 718 m 



’i. ' 


K. W. P. Acts. (721-788.) 

^ X, w. p, Act (^yiu ^ j[«T85 1. 



Appeal-Con^rf, 

148. No 721-TS2 

, X. W. P. Lan'I Revenue Act (XIX of 
1879). No 73-7-738 
Orders. (739-1020 iL) 

Interlocutory order No 739— 7#6 
Order declaring with the whole case. 
No 7J7 

1 Order dismissing part of claim before 
final decree. No 74S 

I Order rejecting application for refund 
of stamp duty. No 749 

t Order of Munsif dismissing suit for 
under valuation. No 750 

j ( )rder disallowing appointment of mi- 
nisterial officer. No 751 

5 Older of Magistrate dismissing minis- 

terial offlcei. No 752 

7 Order giving Possession to purchaser. 
No 7 53 

i? Order refusing to grant possession, 
No 757 

n Ordii admitting cliim of darpatni- 
(lar. No 7.^5 

10 Order on application to evidence. 
No 756-757 

II Order rejecting review. No 758«.759 

12 < hdci rejecting application for review 
of order dismissing execution proceed- 
ings for default in payment of Process 
fees No 760 

13 Order disposing of application for re- 
view on the merits. No 761 

11 Older granting review. No 762-774 

15 Order amending decree. No 775—777 

16 Order rejecting insufficiently-stamped 
document. No 778 

17 Ordei refusing to allow document to 
be filed. No 779— 780 

18 Ordei compensating defendant for 
loss of property attached. No 781 

19 Order for compensation on release of 
attached property. No 782 

20 Order releasing Property from attach- 
ment. \o 783^ — 793 

21 Order dismissing claim to attach pro- 
perty. No 794—796 

22 Order on application to add party. 
No 797—798 

Order refusing application to 
party, No 799" 
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party. No 800-— 805 

25 Order dismissing petition for examin- 
ation of witness, Ko 805 — 807 

26 Order as to expenses of witness* No 
808 

27 Order suspending execution for cross- 
decree. No 809 

28 Order staying execution of decree 
No 810—814 

29 Order releasing surety for stay of 
execution No 875 

80 Order rejecting Application to stay 
execution etc fnr want of sanction of 
court under s. 162. No 816 

31 Older rejecting petition for execution 
by transff^ree of decree No 817 

32 Older ret using stay of execution 
pending suit between decree holder 
and Judgment debtor No 818—819 

33 Older refusing application to be de- 
clnr d insolvent No 820—827 

31 Order dismissing petition of insoheiit 
debtor No 828-829 

36 Appeal against older of a subordinate 
Court on a petition of insolvency 
No 830-811 

36 Order refusing to discharge surety 
forinsohent No 832 

37 Order releasing from attachment after 
acfiuired property <>f insolvent judg- 
ment debtor. No 833—834 

.io (3r<ier giving possession to mortgagor 
on payment after expiry of time’ 

No 835-837 

39 Order on investigation of claim NoS38 

fO Proceedings in nature of fresh suit 
No8i9 

41 Order for delivery of Land No840-841 

42 Order numbering and rcsisteriiig as 
suit objection oi obstruction to execu- » 
tion of decree No 81=2 

43 Order rejecting claim to possession 
No 843— b46 

44 Order allowing claim to possession 
No «S"47 

45 Order refusing to set aside an injunc- 
tion No 848 

45a Order for issue of notice made 
under B, 994 No S4d 

46 Order reiecting plaint as insufficient- 
ly Stamped No 850- 852 

47 Order rejecting plaint for want of 
jurisdiction No 85 i 

8 Order returning plaint for presenta- 
tion in proper court No 85il— 865 

C C. 45 


kppe&l-Oo)Ud. 

48a Order returning plaint for presenta- 
tion to proper couit No 86 J A — 865B 

4% Order allowing amendment of plaint 
No 866—874 

JO Order of Remand after former re- 
mand No S7B-m 

52 Order of remand No 881 — 899 

53 Order of Remand on special point 
No 900 

54 Order of Remand made without jurii- 
diotion No 901 — 901 C 

5.5 Order remanding case No 902—906 

56 Order remanding appeal case for in- 
vestigation No v07 

67 Order remanding case after local 
investigation No 9(s8 

68 Onler directing a local investigation 
No 909 

69 Older incise on appeal after compro- 
mi'ie repoited No 910 

60 Order ot Rjinand in suit cognizable 
by small cause court No 911 — 915 

61-62 Order in small cause court suit by 
judge without juris-diction No 916 

63 Interlocutory order m small cau&? 
court suit No 917 

64 Order of remand in small Cause court 
suit No 918 

65 Order of small cause court in execu- 
tion No 919-920 

66' Order of judge refusing to execute 
small cause court decree No 921-922 

67 Order of subordinate judge in over- 
valued small cause court suit No 923 

68 Order derdinnig jurisdiction No 924 

69 Order of Mamlatdarin boundary dis- 
pute No 925 

70 Orde^r allowing decree holder to take 
credit for his decree as purchaser No 926 

71 Orderdireeting prosecution for forgery 
No 927 

72 Order in execution of decree No 928 

73 Order making over proceeds of sale to 
Official Assignee No 929 

74 Order rejecting appeal No 930—981 

75 Order rejecting application to su® as 
pauper No 932—936 

76 Order allowing withdrawal of suit 
No 937 

77 Order directing suit to be re-admited 
ami legistercd \o 938 

78 Order of fhMl Court on conviction of 
es<'ape fiom custody No 939. 

79 Order of Collector in execution of 
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decxec Ho 940 

0 Order disftllowing claim No 941 

1 Order di recHog penalty to be enforced 
under stamp Art No 949 

i2 Order dismissing suit on failure to 
gerve summons No 943 
Order dismissing suit on failure to 
give security for costs No 944—946 

U Order of single Judge of Higb. Court 
No 94T— 94^ 

SS Order setting aside sale in execution 
of decree for rent No 949-950 

g6 Order on further directions varying 
report of commissioners under 
decree for account in partnership 
suit No 951 — 952. 

17 Order made in the course of execution 
proceeding and not appealed against 
No 963—954 

gg Order confirming appointment of 
head of muths No 956—966 

gf Order in execution of decree of ifrivy 
Gonncil No 967 

90 Order lor pre-emption No 958—960 

91 Order of Collector confirming sale for 
arrears of dak cess under Public Dem- 
ands Kecovery Act ( Bengal Tenancy 
Act of 1880) No 961-962 

93 Order setting aside erparte decree 
No 963. 

9,1 Order refusing to accept deposit on 
account of sale in execution of decree 
No 964-965. 

94 Order striking ofi application for exe- 
cution but maintaining attachment. 
No 966-967. 

95 Order amending sale certificate. NoV68 

95 Ortier rejecting claim of alleged re- 
presentative of deceased plaintiff and 
for abatement of suit. No 96*7-975 

96a Order rejecting application for suit 
to abate. No 973-97JA. 

96b Instructions issued by District 
Judge as to the mode of taking 
an account. No 974. 

90c Order refusing to allow a change 
of attorney. No 975. 

96a Order appointing guardian ad- 

litem. No 976. 

|6e Order assessing value of pro- 

perty directed to be sold under 
No 977. 

Ml dwrffflBg ol^tadof iSv#l 

Bc' ’ '.i : I !■ s 
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claimants for posseasion of pro- 

perties. No 97^. 

,96g Appeal from a lower appellate 
court’s decision. No 679. 

96h Order re-admitting appeal dis- 
missed for default. No 980. 
gOi Order forbidding decree-holder 
to bid at execution sale. No *981. 

96 j Appeal from order passed un- 

der S. 491 0. P. C. 188;9. No 98^. 
96k Order dismissing application for 
compensation. No 98 J. 

,96 1 Order rejecting appeal for failure 
to furnish security for Costs. 
No 984. 

97 Order allowing an objection that 

appeal is barred. No 985. 

97a-b Order improperly passed in 
execution. No .986. 

97c Order of abatement by court. 
No 987. 

97d Order restoring a suit dismissed 
for want of payment of process 
fee No 98 S. 

,97e Order rejecting application to 
transfer suit. No .989. 

.97 f Order refusing to re-admit ap- 
peal. No .990. 

97^ Order returning memorandum 
of appeal to be presented to pro- 
per court. No 991. 

97 h Order appointing guardian of the 
property of lunatic No. 99^-996 
97 i Order refusing mutation of 
names. No 994. 

97 j Order refusing to execute award 
No 995-996. 

97k Order refusing to recognive tra- 
nsfer of decree. No 997. 

9*? Order on application for order 
ftbsolute. No 99S. 

.96.1 Order directing substitution of 
parties. NO 99.9. 

9H.2 Order under S. 635 C. P. C. 
(lcV6-9). No 1000. 

98.3 Order refusing to set aside ex- 
parte dismissal of application 
to set aside sale. No 1001-1002. 
9,S 4 Order dismissing an application 
under 8, 108 0. P. 0. 1882. No 
1003-1004 

9S.5 Order refusing t lestore s it 
difismissed for default No 005 
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98M Order,|l refusing to deWmine 
dispute between judgment 
No lOOd. 

98.7 Order rejecting application for 
revi-cing an application under 
B. 311 C. P. 0. (188J9) No. 1007. 
9.*? 8 Order rejecting application for 
removal of obstruction to exe- 
cute of decree No. 1008. 

98.9 Order dismissing application for 
setting a'ude sale.No 1009-1010. 

98.10 Order directing restoration of 
property. No 1011. 

99 Order of Collector refusing to inter- 
vene after attachment of land. No 1015. 
99.1 Order directing party to appear 
in person. No 1013-1016'. 

99. 2 Order that no warrant of attach- 
ment should issue. No 1017 
99. 3 Order rejecting an application to 
be brought on the record.No 1018 
99. i Order refusing to recognize assig- 
nment of decree.No 1019 
99, 5 Order of imprisonment in execution 
of decree.No 1020 

9.9. 6 Order directing Nazir to take posse- 
ssion of the property in an administ- 
ration case.No 1020A 
.99. 7 Order absolute for foreclosure or 
sale. No 105oB 

99. 8 Order of Assistant Collector deter- 
mining whether a usufractuary mort- 
gagee was in possession or not of the 
property mortgaged.No 1020C 
.99. .9 Order of a District /udge sanction- 
ing prosecution of the guardian of 
minor.No 1030D 

99. 10 Order of a District Judge sanction- 
ing a mortgage. No 1020E 

99. 11 Order refusing application for order 
absolute under s.89 of T. P, Act Court 
fee. No 1020r 

99. 12 Decision of District Court accepting 
security as sufficient. No 10:i0G 
99. IJ Order made in the course of pro- 
ceeding under T. P. Act ss. 86A87. 
No 1020H 

KM) Other ca8es.Nlo20I-lO2DL 

19 Fjpobate (1021-1026)* 

a Order to suspend Probate No 1021 
b Order of District Judge admitting 


Appeal-Uonfi. 

person at caveator. No 1018 

c Order refusing to make person party 
defendant to an application for 
Probate No 1023. 

d Onier refusing to amend Probate 
No 102t-ia26. 

e Compromise in appellate stage alter 
revocation of probate unlawful 
No 1026 A. 

f Order refusing to stay the issue of 
Probate No 1026. 

20 Receivers (1027—1045 A). 

1 Order refusing to remove a raccivcr 
No 1027—1031. 

2 Order submitting person for and con- 
firming nomination as receiver No 
1032— 10J5 

3 Order Musing to appoint receiver 
No 1054—1038. 

1 Order dismissing application for 
appointment of receiver No 1039-1041 

6 Order directing discharge of receiver 
appnnted No 1042. 

6 Direction given by Court in passing a 
receiver's accounts No 1043. 

7 Order that receiver should be appoint- 
ed No 1044. 

8 Order accepting the correctness of the 
account rendered by receiver No 1045. 

9 Receiver's Account No 104.5 A. 

10 Office of receiver appointed pending 
appeal cr)nfcinuing till he is finally dis- 
charged. No 1045 B 

21 Regulations (1046-1061 A). 

1 Beng Reg XV of 1798 No 1046. 

2 Beng R^g 1 of 1798 No 1047. 

2a Regulation V of 1799 No 1047A- 

3 Beng Reg V of 1812 No 1048—1049. 

4 Beng Reg VII I of 1819 No 1060. 

6 Beng Reg III of 1372 No 1051. 

6 Madras Regulation III of 1808 1051 A. 

22 Sale in Execution of Decree (1052 
-1094). 

1 Order refusing interest in execution 
of Decree No 1052—1053. 

2 Order absolving purf'haser from liabi- 
lity for damages or Re-sale No 1054, 

3 Order making defaulting purchaser 
liable for difference or re-sale No 1055 
-1056. 

4 Order under S,254 CPC 1869 No 1017. 

5 Order refusing refund of l^rice to 
purchaser No 1058. 
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6 Order on detaultiiig pnrcliaser to make 
good Hiirh dcliciency Ko 1059 — 1061 

? Order rejecting an application for j 
restoring io the file an application to j 
set aside a sale in execution of a decree 1 
No 1062 

8 Order refusing to admit petition to 
set aside a sale No 1063. 

9 Order affirming rejection of ipetition 
for reversal of sale in execution of 
decree No lOfd. 

10 Order setting aside sale for irregula- 
rity No 1066 

1 1 Order setting a'^ide sale No iOOs— 1078. 1 

12 Order confirming Sale No 1071. i 

13 Order eonfirmnir before time for 
filing objections has expired 1075. ' 

14 Order ibsalioviing objections to sale | 
No 1076. 

15 Ordf'r refusing to set aside sale 
No 10774081 

16 Order refusing permission to bid 
No 1082-1083. 

17 Order refusing to set aside dismissal of 
applicatiem to set aside sale 
No 1081—1085 

18 Order refusing to amend certificat 
of sale No 1086. 

19 Order adjournment a sale in execution 
of decree No 1087. 

20 Decision as to the %alue of incumbran- 
ces entered in the sale proclamation 
Ko l(i88— 1089 

21 Ortler allowingthe collectoi to proceed 
with the sale No 1090-— 1091. 

22 Order accepting the value set aside 
the decree holder No 1092—109^. 

23 Objections hy Respondent (iOOS-llOS) 

1 Objection meaning of No 1005—1097. 

2 Applicability of K. »718 No I09b. 

J Time for obiection No 1090 — 1101 

4 Time for fding objcetion No 1103—1116. 

5 Hearing of appeal No 1117. 

oa Hearing of cross objections Noill7A-lU7B 

6 Withdrawal of appeal No 1118 — 7127. 

7 Dismissal of appeal for default Ko 
/138— 172.0. 

7a Dismissal of appeal for want of 
neeeBsary parties No /Ilh). 

8 What objections may he takenNo// 3/ - 

tm. 

, ■ 5 OHection on gw)un4 Ko U87-lIil. 
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10 Obfectiou on ground of Jurisdiction 
No 1112. 

11 Objection against party not appaal- 
mg. No 1143-1148. 

12 Altering decree on appeal where res- 
pondent makes no objection. No 
1149-1151. 

13 Altering decree on appeal where 
respondent takes no objection.Noll52 

14 Objections by opposite parties in same 
interest. No 1153 

15 Objections by opposite parties in sepa- 
rate appeals. No 1154 

76 Finding in favour of respondent who 
had not appealed or objected No 
1755.77,>S 

17 Objections which could not have been 
taken on appeal No 1159—1760. 

78 Objections by party improperly made 
respondent No 1167—7762. 

79 f Dsjpctions on appeal as to costNol764. 

20 I’nsuccessful interveners No 7765-7i81 

21 Allowing objection not taken No 7182. 

22 Objection by pauper respondent No 
778.5—1186. 

23 Objection filed by respondent No 7787. 

23a Objection by respondent No 1788, 

23b Objection by respondents to the 

procedure adopted by plaintiff in 
preferring an appeal No 7789. 

23c Objection by respondent as to a next 
fiiend suing without certificate 
No 7it9u. 

24 Contention that decree should not affect 
defendant prejudicially No 7791, 

25 Time for payment of stamp duty on 
a memorandum of cross objection 
No 7792. 

26 Filing cross objection where no appeal 
was maintainable No 1192 A. 

27 Co-respondents No 1193. 

24. Gi’ounds of appeal. (1194—1205.) 

1 Objections to order of remand in ap- 
peal from final decree. No 1194-1200. 

2 Party making a new case in appeal 
No 1201. 

3 tf round not taken in memorandum of 
appeal. No 1202, 

8a Restricting appeal to special grounds 
No 1208 

4 Refusal to examine witnesses consti- 
tuting ft grcmml pf appeal. 3^0 1205 
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25. Dismissal of appeal, (1206-1223.) 

1 Tower of the lower court to amend 
liecrep after flismissal of appeal 1206 

2 Effect of dismissal of appeal. No 
120M211 

3 CoBfirmation of deciee on appeal No 

1212. 

4 Default-iliscieition of court in res* 
toiing the case dismissed for default. 
No 1213 

5 Bismissal of appeal through liMgants 
not informed of place and date of 
healing. No 1214 

6 Dismissing appeal for not depositing 
fe^R of notices without the time iixt d 
No 1215 

7 Appeal dismissed on the ground of 
respondents heirs not being brought 
on record. No 1216 

S Estoppel of joint ahand oned in appeal 

can be raised in further appeal. No 
1217 

9 Effect of review granted and fresh 
decree passed before hearing of ap- 
peal No 12IS 

10 Order for attachment in execution not 
without jurisdiction. No 1219 

11 Dismissal of appeal withot caiHng 
for record. No 1220 

12 Appeal dismissed as contrary to* rule I 
of equity’ justice and good consci- 
ence. No 1221 

13 Other cases. No 1222-1223 

26. jlppeal against favourable decree 

(1224*1295.) 

27. Requisitics of a valid appeal. (1226) 

28. Attachment. (1227.) 

1 Remedy of creditor when decree atta- 
ched by him is reversed on appeal 
No 1227 

29 Consideration of appeal (1228-1^29.) 

30 Costs. (1230) 

1 Appeal declared with costs interpreta- 
tion of, No 1230 

31 Court fee (1231^1236) 

1 Amount of court fee payable on the 
memoiandum of appeal. No 1231-1232 

2 Competition of court-fee payable by 
appellant. No 12 12 A 

3 Memorandum of appeal insufliciently 
Itamped, No 1253 -1254 


Appeal-CfenW, 

4 Court-fee paying ad valorem court-fee 
on the memorandum of appealNo 1235 

5 Refund of Court fee No 12.35 

32 Estoppel. (1237) 

1 Amendment of plaint according to 
decision of appellate court not consti- 
tuting an appeal No 1237 

S3 Final Decree. (123 8 -•1242) 

1 Appeal against final Decree on the 
ground of erroneous decision in regard 
to an interlocutory order. No 1238 

2 Appeal against one decree only Whe- 
ther maintainable when the other be- 
come final. No 1239 

3 Effect of appeal on decree appealed 
against. No 1240 

4 Proceedings in the appellate court 
tieatedasa continuation of the pro- 
ceedings in the Lower Court. No 1241, 

5 Right to question correctness prelimi- 
nary order or decree in appeal 
against final decree. No 1242 

34 Judgment. (1244-1251) 

1 Necessity and mode of recording Judg- 
ment. No 1245-124*4 

2 Consent decree in appeal passed by 
Court having no Jurisdiction. No 1245 

3 Jurisdiction of first court after appeal 
presented and after appeal disposed 
of. No 1246 

4 Jurisdiction to hear application for 
setting aside expaite decree during the 
pendency appeal. Ab 1247 

5 Older confirming partition of Village. 
No 1248 

6 Prayer for incitlental relief not affect- 
ing jurisdiction of the appellate Court. 
No 1249 

7 Setting aside the decree passed an ap- 
peal by a Court hearing no jurisdiction. 
No 1250 

8 Small Cause Court suit. No 1251 

35 Limitation, (1252—1274.) 

1 Amended application for re -hearing of 
appeal letunied after time. No 125S 

2 Excuse of delay in the case of one de- 
fendant cannot benefit other defendants 
No 1253 
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3 Meaning of the word 'appeal’ as used 
in the Limitation Act. No 1264 

4 Meaning of appeal in Art, 179 Limita- 
tion Act. No 1266 

6 Mode of computation of time limited 
for payment. Ko 1266 

$ Order on application for intention 
of time for appealing. No 1267 

7 Presentation of appeal after the time 
limited therefor. No 1258 

3 Other Cases. No 1259 — 1274 

36 Parties. (1275-18040 

1 Abatement of appeal on Keversioner, 
appellant’s death. No 1276 

2 Absolate abatement of appeal. No 1276 

3 Appeal failing by reason of defect of 
parties No 1277. 

i Decree in decree suit assigned before 
passing order absolute for sale. No 1278 
6 Decree in favour of all plaintiffs when 
only one has appealed. No 1279 

6 PI Sect of appeal decided without legal 
representatives of deceased bliing 
brought on record. No 1280 

7 Kffect of death of guardian ad lUem 
pending appeal. No 1281 

8 Effect of failure to bring in legal re- 
presentative of one of several defendants 
dying daring pendency of appeal KoI282 

9 Effect of one decree-holder respondents 
not being property represented in ap- 
peal. No 1283 

10 Plffecting of one of the appellants dying 
tiuring pendency of appeal. No l;984~128r> 
! 1 Effect of party preferring an appeal 
No 1286 

12 Plffect of sul>8titui<ion of legal repre- 
sentative of deceased respondent not 
made within time. No 1287 
18 Belay in substitution of legal repre- 
sentative of deceased respondent.nol288 
14 Fact of representtative not being 
brought on record no bar to delivery of 
judgment. No 1289 

16 Jurisdiction to enquire into the right 
of the legal representative to proceed 
with the suit, No 1290 
16 Objection by respondent that applica- 
tion for substitution of representative of 
deceasid appellant made without time 

m »i 

If Owlif d »»iand dlrec'tJng addIMon of 
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parties. No 1;992 

18 Power of appellate court to add parties 
No 1293 

19 Bestoration of appeal upon application 
by heirs of d<>ceased defeiidant.No 1294 

SO Bight of respondent filing names of 
objectionsto have parties added.No 1296 

21 Substitution of wrong person in appeal 
effect of. No 1296 

22 Appeal against order of judge setting 
on original side. No 1297 

23 Appeal by one defendant as to the dis- 
posal of certain money decreed to he 
paid by plaintiff. No 1298 

24 Appeal from decision when substantial 
justice mated out. Ko 1299 

26 Gases in which court can make new 
case for parties in appeal. No 1300 

26 Fresh and inconsistent case cannot be 
set in appeal. No 1301 

27 No appeal lying against decree where 
grounds of appeal directed soley against 
interlocutory order. No 1302 

28 Presentation of appeal. No 1303 

29 Baising new point in appeal, No 1304 

37 Practice. (1305-1320) 

1 Transfer of part heard appeal. No 1505 

2 Two appeals to lower court and one ap- 
peal to High Court. No 1306 

3 Other cases. No 1307 — 1320 

38 39 Reference to Collector. 
(1321-1322) 

1 Collector’s order on appeal preferred to 
l)ivi«ional officer. No 1322 

40 Rehearing. (1323-1824) 

1 Appeal against preliminary decree dis 
missed for non-prosecution. No 1523 

S Whether all appeals are by re-hearing 
No 1324 

41 Rcsindicata. (1328-1334) 

1 Decree not appealed against not opera- 
ting as res-judication. No 1326 

2 Effect of appeal against only one of 
two decrees. No 1326 

3 Finality of decree in defendant’s appeal 
whether bars plaintiff's appeal No. 1328 
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(11) Letters Patent, North-Western Pro. 
Tinces, cl. 10. 

(12) Madras -Boundary Act. 

(18) Pauper Suit— Appeals. 

(14) Practice— CiTil Cases— Appeal. 

(16) Kecordtrs Act. 

(\%) Remand— Cases of Appeal after re" 
mand. 

(If) Special or Second Appeal 
(18) Valuation of Suit — Appeals, 

—Abatement of. 


kppBd^hOontd. 

4 Finality of one decree barxinf appeal 
against another deerte, No 1328 — 1833 
Judgment in the case not appealed 
asrainst operating as resjudicata.No 2330 
$ No appeal by appellant antirely in his 
faTour, No 1881 

7 Party not entitled to appeal when de- 
cree in his favour. No 13J2 
I Point not decided in appeal is not rcs- 
judicata. No 1388 | 

ij Sufficiency of one appeal from judg- 
ment in cross suits. No 1334 

42 Review No 1835—1338. 

1 Appeal to be heard by two Judges if 
review granted No 1335, 

2 Application for review present*^ after 
filing of appeal JSo 1336. 

8 Effect of appeal from decree super- 
seded No i536A 

4 Effect of appeal from decree superseded 
on review No 1337. 

5. Review of judgment pending appeal. 
No 1338 

4^. Roviaion. No 1839-1350 

1. If no appeal no revision. No 1335-1340 

2. Re visional power exercised. No 1 -541 

3. Memorandum of appeal treated as pe- 
tition in revision. No 1341 A 

4 Other cases. No 134S— 1360 

44 Right of appeal No 1351 — 1354 

45 Second appeal No 1368—1866 

1 Con t^jntion that court should have 
made decree against defendant 
No 1365-1365 

46 Sale in execution No 1S66— 1367 

47 Miacellancou* cases. No 1368--1386 

See n) Appeal to Privy OounHl. 

(lA) Arbitration. 

(2) Bengal Act 111 of 1870. 

(3) B#»ngal Civil Courts Act, 1871, n 22. 

(4) Burma Courts Act, 1875, s. 4. 

(5) Costs— Special Cases— Appeal 
(d) District Judge, Jurisdiction of. 

(7) Divorce Act, s. 55. 

(8) Insolvent Act ss. 72,78. 

(0) Acquisition Act, s. 3 
(10) LettersJPatent |el 1^ 


See (1) Abatement of Sait — Appeals. 

( 2 ) Coats — Abated Suit or Appeal. 

—Adding parities on.— 

See(l) Parties — Adding Parties to Suits— 
Appellants. 

(2) Parlies — Adding Partiea to Suita — 
Respondents, 

—by one defendant, “ Reversal of whole 
decree on. 

See Civil Procedure Code, 1852, i. 644. 

—by one plaintiff against another. 

Sec Parties— Substitution of Parties— Plain- 
tiffs. 15 Bom,, 146. 

—Grounds of. 

See Special or Second Appeal— Grounds of 
Appeal. 

—Memorandum of. 

See (1) Appellate Courts— Kxercise of Po- 
wers in various Cates— Appeal, Me- 
morandum of. 

(2) Civil Procedure Code, a. (1908) O. 41 
r. 3. 

(3) Limitation Act, (1908) S. 3. 

(4) Practice — Civil Cases — Appeal. 

(6) Special or Second Appeal— Admis- 
sion or Summary Rejection of Appeal 

—Pre-emption of— 

Sec Letters Patent, High Court, cl. 15. 

—Presentation of— 

See (I ) Letters Patent, N. W. P. cl. 8. 

(2) Limitation Act, 1877, s. 4, 

(8) Pleader— Appointment and Appear- 
ance, 


I 
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— ReTiTOf of— 

See PriTj Coun^’ii. Practice of — KetiTor of 
Appeal. 

—Right of— 

Se» Bight of Appeal. 

— Sttbititution of parties on— 

Sec (1) Parties— Snbstitation of Pattieg — 
Appellants. 

(2) Parties— Substitution of Parties— Res- 
pondents. 

See also cases under. 

(1) Bengal Tenancy Act ». ir>3. 

(2) Companies Act, s. In9. 

(B) Insolveney Act, s. 7d. 

(4) Provincial Small Cause Courts Act, 

(ft) Buccession Certifieat*' Act s, 19. 

(«i) IT* P. Acts (Tenanc> Act a. 19). 

Appeal-Limitation— See Cases under*— 
Limitation Act ss. 4 & 12 

1 APPEAL NEWLY GIVEN BY LAW. 

(a) Proceedings instituted prior to 
change in p!rocedure. 

i-g.^-Appeal from order imdci s, il2 Civil 
Procedure Cmie (Act XlV of P 82)— Act Yll o{ 
of 1888 ss. .55, 4fi. 

On the general pnmdp^e of law that an ap- 
peal merely given by law is ma<ie applicable to 
proceedings instituted before that change is made 
in pr€K5«iure. i/r/r/, that an appeal from an 
order under the second paragraph of a. 312 of the 
Code ol Civil Procedure although made before 
Act ¥il of 11^88 came into force, would, upon 
the operation of that Act, lie to the Court to 
which an appeal would lie from the decree in 
thcittitin relation to which anch order was 
macli# 18 Calc S(> cxplaimd and distin- 
guishd. Antmd Chunder Roy y Nital Bhoo- 
mij, 16 Cal 429. 

Notes:— Ap.* 2i Bom 822. 

2, EIGHT 0E APPEAL EFFECT OF 
(a) C.P.C (Xof m7). 

^ ^ civil ProcCfliire Cod^. 

AotSC dl.l«77 


hppeal-Gontd. 

2. Right of Appeal, Effect of Appeal— 

High Court under AotVIlI of 1859, an appeal 
will still lie notwithstanding the fact that, that 

Act is repealed by Act X of 1877, 

Runjit Singh v. Meherban Koer, 

3 Cal 662. 

(b) C. P. C. (X OF 1859). 

5. — Civil Procedure Code 1859— Repealed by 
Civil Procfdure Code, 1877. 

A decree was obtained ex parte before Octo- 
ber Ist, 18 J7, and an application was made by 
the defcie’ant for the 1st time in May 1878 to 
have the case re-opened. This application was 
refused, and an appeal was thereupon preferred 
agatinstihe ordtr of refusal. Belli that no ap- 
peal would lie under Act X of h^77. and that, as 
there was at the 'time ot that Act coming into 
operation, no proceeding on foot on the part of 
the appellant which could be J»aved by the oper- 
ation of s.6 of Act 1 ot 1868, there was no remedy 
by way of appeal from the order under Act VlII 
of 1859. ILR 3 Cal, 662; 20L R.. 391, dis- 
tinguished. Apach Ojha v. Ram Dulari Koei* 

4 C L R 18. 

6. — Onier in execution —Repeal of 4ct — 
Pending Pmccf*diiig—Cjv. Pro. 1859 — Act I of 
1868, a.6-JctXof 1877. 

1 he holder of a decree for money applied for 
BUachrufnt m the execution of the deeree of cer- 
tain n.oneys depositerl in louit to the credit of 
the judgrarnt debtor. On the 4fh June 1877, the 
Court of first Instance refusfd the attachment 
on the ground that the decree dh ected the sale 
of certain immo’t cable property for its satisfac- 
tion and awarded no other relief. 

f he order of the Cuurt of first instance was 
afiiTOied by the lower appellate Court on the 4th 
August 1877. Act X of 1877, lapealing Acts Aan 
of 1859 and XXlIloflS^I, came into force on 
the 1st Oct., 1877. On the 13th November 
1877 the decree-holder applied to the 
Hicrh Court for the admission of a second 
appeal from the order (tf the Lower Apptllaie 
Court on the ground that the decree had bean 
misconstrued* Beld that an appeal was admis- 
sible under the repealed Aet VTII of 1869, un- 
der the provisions of section 6 of Act 1 of 1^68. 
/Add also that the older if lower appellate Court 
was also an ealable under Act X of 16^77. 

i All 666 
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(2) Eight of Appeal Effect of Repeal on^ConUh 

Notes.*— Digs: 2 All 71. Ap. 13Cal8G. Fol: 
2 All 91. lief. 16* Gal F B; 12 Bom 
149: 1 All 715 F B; 748 F B. 

7— Appeal — Act Vf II of 18.PJ Section 357 — 
Execution proceedings under ActXofi87/ — 
Irregularity in Execution Sale — Act S of 1677. 
Sections 28 1 and 29d-Proclamation-Waiver of. 

Execution proceedings brought after Act Z ot 
1877 came into operation upon ai’ecree obtained 
in a suit instituted under the old Code of Civil 
Procedure aie subjed to the jJiOMbions of the 
new Code and an appeal will lie from orders 
made in such proceed although no appeal 
was allo'vcdfiuin such orders undei the old Code. 

Harbuns Sahai v Bhairo PersLad Singh 
5 Cal 252-4 CL R2S 

(C) C P C 1 1877) 

8 — C F C — s. .5s8 ( ]r» )— Older betting aside 
Execution Srde— Civ Pro 1877 ss. 31:, .588 Acl 
hn of 187S, NH. ,}(l, 102 -Alt I of 1808, h. 0. 

On ttic 3,dh June IsfO, a Sulnidinntc Judge 
made an order si ti ing asiac tru* sale of hnmo'vab] ' 
property in the execution of a decree, Ironi wb.cb 
an appeal w’as preferred, nnricr Ard X of ’877, 
to the Distrfcl Court on the 25tb duly, 18/0 be- 
fore Act Xli of 1879 came into Coice. //< hi that 
as’tlie appeal would not have lain at all, had Aet 
Xn of 1879 been in foree on the date of its in- 
stitution, section lo3 ot that Act did not apply, 
but as the appeal lay to the District Court under 
the law in force on that date, it wvis competent 
to dispose it of under tb*"* provisions of section 
6 of Act I uf 18G8, Durga Prasad v Ram 
Charan. 2 AIL 785. 

(D) REGISTRATION ACT. 

2— Registration Act, 1871-- General Clauses 
Consolidation A( t, 1 o* J8G8— Uepeal by Re- 
gistration Aet. IH of 1877,— 

An order refudng registration of a deed was 
passed on 23rd August i872; and when Act VIII 
of 1871 was in force, an application for review 
was presented, amlfin ally lejected on 20l.h Dcr^era- 
her 1877, after the repeal of Act VIU of 1871 
by Act. ill of 1877. /AA/ that, under the provisi- 
ons of s. 6 of Act I of 1868 { the General Clauses 
Act), the proceedings must be governed by the 
Act inforc^ at the time when they were institut- 
edi--namely, by Act VI H pf 1871,— and there- 

C, c, It, 


' Appeal-Con/d. 

i (2) Right of Appeal Effect of Repeal otk-ConUl. 

fore no appeal would lie. Mahomet Hosscin v 
Hadzi Abdullah. S Calc., 727 

10-X)eciees passed by Assistant Collectors 
under s. 108, cF, 2, ,3, and IJ of Act XXll of 
1885 — Decrees passed in appeal by Commissioner 
before the dale on which Part 11 of Act XX of 
1890 came into force— Second appeals from the 
decree of Commissioner presented after the said 
date— Forum lor such appeals Act XX of 1890, 
s. ,51— Aet I of UC8, s. 6— Meaning of the words 
“ Ilepeal of an Aet " and ‘ proceedings ” Per 
Curiam: — 

The applioatiun of s. 6. Act 1 of 186S, to the 
piovidons of Act XX of 1890, amending the 
Gudh Rent Act XXll, 18 SO, is not impliedly 
excluded by the wording of s. 64 of Act XX of 
1890, iV/ IT untlh AJ C: — A repeal of part of 
an Aet is a “ rrpeal of an Act ’’ within the mean- 
ing of s. 5, Act I. 1868. P/v Curiam: — A mere 
change of jonim does *‘a Sect" proceedings within 
the meaning ol that section. The word “ proceed- 
ings ’’ in that beetion includes all trie piocetdings 
in a bUit from the date of its institution to the 
d,Pe of i.s final disposal in appeal. S, 6 Act 1. 
isijS ueing applicable to the provisions of Part 
11 Aft XX amending the Oudh Rent Act, 
XXll D86, aj peals preseiiir d alter the date on 
w’bieh Part 1 1 of Act XX 1890, came into force 
from decrees of Commissioners passed before that 
date on appeal from original decrees passed by 
Assistant Collectors of first class in suits brought 
under s, lOS, els. 2, 3, 8 and 11 of the Rent Act 
XXJ 1,1886, lie lo the Judicial Commissioners 
Gourt under s. 117 of the Rent Aet as it stood 
before its amendment by Act XX. 1890, not to 
the Boaid of Revenue under s 116 of the Rent 
Act as amended by Act XX, 1890. If at the hear- 
ing of any of these second appeals a remand to 
the lower Appellate Gourt should be found nece- 
ssary, it should be made to the Commissioner, 
Hearsey v. Neja. S. C. 193. 

Notes:- Foil: in H. C. 21 1, Disfe: S. 0. 29B. 

11 Order refu&ing to lo-hear exparte ca8<='-Order 
passed befoie Act XU of 1879 Appeal filed after 
Aet XU of 1879— 

The law governing an appeal is the law in 
force when it is in'^tituted. Where, therefore, an 
appeal was liled after the passing of Act Vll of 
1879 (under which an appeal was allowed) against 
an order refusing to re hear a ease decided 
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(2) Right of Appeal Effect of Repeal oa-Cimi-U. 
tx-parte, and the Commisssonor held that as the 
decision appealed against was passed before the 

iaid Act came into force, no appeal lay to his 
court, ^idd reversing the order of the Commissi- 
oner, that such an appeal was admissiblp, and 
must be heard and disposed of Cotirt of Wards 
Y» Fsttch Singh P R 75 of 1881, 

Kotes— Diet 97 P R 1907. Ref: 121 P R 1907 
»51 P W R 1907. 

12— Suit instituted before passing of Act 
XXV of 1899--Eight of appeal, how far affected 
by new Act— Act XV 111 of 1884, Section 40— 
Ceneral Glauses Act, 1897, Section G. — 

HcW, by the Full Bench, that tho enactment 
of Act XXV of 1899, which came into force on 
the ISth October 1899, has not the effect of depri- 
ving parties to suits, instituted before that date, 
of the right or privilege of appeal allowed by 
flection 40 of the Punjab Courts Act, 1881, as it 
existed prior to its amendment by Act XX V of 
1899. Chaudhri Narsing Dass y Lala Dholan 
Baa 12 P R 1900. 

3 ACTS, 

(A) Act XXXV OF 1858. 

IS — Act XXXV of 18.58-Order on application 
for permission to alienate property of lunatic. — 
An appeal lies under s 2^ ol Act X .VXV of 
1 858 against an order passt'd on an application 
for permission to alienate the property of a luna- 
tic. Binesh Chundcr Banerji v, Sotidamini 
Betoi 4 C W N 528. 

( B) ACT XL of 1858, Ss. 21, 28. 

14 - Older rejecting application for removal of 
guardian —The tirder af a Judge rejecting an ap 
plication for the removal of a guardian under Act 
XL of 1858 is appealable, 

Mohendro Nath Mokerjec 7 B L R Ap 9 
Hohendfo Nath Mookei^ec v. Rama Soon 
dttpee Babea. 15 W R 498. 

(a) CANCELLING OF ORBER APPOINTING 
COLLECTOR MANAGER. 

15— Cancelling of order appointing Collector 
wani^er- 

Wbrthw a Judge cancels his own order under 
Act XL Of 1858 appointing the Collector to take 
olllprp ^ a minor’# »tale, ft friend of the minor 
^ lit m ilm intfrmM it 


Appeal-Oontd. 

3 Acts— 

at liberty to appeal under the provisions of s. 28. 

Sheo Pershun Chobey v. The Collector of 
Sarun 13 W R 256 

(b) PARTY TO PROCEEBINGS. 

16— Minor Act XLV 1858- Appeal from order 
under section 28 of Act XL of 1858 — Certificate 
withheld under certain circumstances. 

An application for a certificate under Act XL 
of 1858 ought not to be granted when there is a 
minor who has almost attained his majority, 
unless under special circumstances, as where 
very great weakness of mind in the minor is 
proved, or where it is shown that there is some 
absolute necessity for the certificate being 
granted. 

Under section 28 of Act XL of 1858 an appeal 
is allowed to any per«on injured by an order 
under the Act. Muhamdee v Nazlntin 

6 Cal 19=6 C LR210. 

(c) ORBER REFUSING TO RECALL CERTI- 
FICATE UNBER ACT XL OF 1858. 

17— Order refusing to recall certificate under 
Act XL of 1858— 

Where a Civil Court, in the exercise of its 
discretionary powei, refuses to recall a certificate 
granted under Act XL of 1868, there is no appeal 
from such lefusal. Chumutkai* Mohinee 

Bossee v Raj Rakhal Mittcr. 

22 W R 479. 

(d)|BURMA COURTS ACT 

18— Administration certificate-Burma Courts 

Act ( Act XVll of 1875 ) s 95— The appeal which 
is allowed by S. .98 of Act XL of 1868 is subject 
to the ordinary law of appeal laid down in the 
Burma Courts Act. So no appeal will lie from 
an order refusing an application for the issue of 
an administration certificate under Act XL of 
1858, it being impossible to set any specific 
money valuation on such an application. Miilla 
Adjim. 14 Calc 351 

(C) ACT IX OF 1861. 

19 — Act IX of 1861, Order passed under- 

An appeal lies, under Act VI of 1871 to the 
Judge from an order of the Subordinate Judge 
passed under Act IX of 1861, Sonamouee 
Bopife r, J)ooi^ I>0$m0 17 W R 551. 
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(d) Act XXin OF 1861 S 6 

20— ^Act XXIII of 1871, s. 6— Talaban^, 
Failurto deposit— Application for review of 
judgment — 

A filed a memorandum of appeal, but failed 
to deposit the sum required to defray the 
cost of issuing the usual notice on the 
respondent. When the case came on for hear- 
ing it was found that, in consequence of A’s 
failure to deposit, no notice had been served on 
the respondent; and the Judge dismissed the 
appeal under s, 6 of Act XXlIT of 1861. Within 
HO days after this, A presented a petition, explain- 
ing the reasons of his default, and praying that, 
on payment of the talabana, the appeal might be 
restored to its place; but the Judge, without 
considering the reasons which A had given in his 
petition, disallowed his prayer. Held that no 
appeal lay from the order of the Judge lejeeting 
A’s petition, which was of the nature of an 
application for a review of judgment. 

Kalikpishna Chandra v Harihar 
Chuckcfibutty. 1 B L R A C 155. 

10 W R 160. 

fl) ORDER DISMISSING APPEAL FOR 

WANT OF PROSECUTION. 

21 — Order dismissing appeal for want of 
prosecution — 

There was no provision in s, 6, Act XXII i of 
1861, for the readmission of appeals once dismiss- 
ed under the provisions of that section. No 
sippeal lay from the order dismissing them. 

Ramessur Dutt v Lootfunnissa. 

6 WRMifi 130. 

(c; ACT XIV OF 1863. 

22— Act XIV of 1863— Proceedings of 
Settlement Officer under Act XIV of 1 863 

The proceedings of a Settlement Officer under 
lection 3, Act XIV of 1863, were not judgments 
or orders appealable to the Judge, or especially to 
the High Court under Act X of 186i^. 

Ahmed Ali Khan v Nutoeea. 2 Agra 239. 

(f) ACT XIX OF 1863. 

23— Act XIX of 1865— Suit for partition 
under Act XIX of 1863, s. 8— 

An appeal lay to the Judge,in cases of partition 
under Act XlX of 1863, where the objection 


Appeal-£7oMj!(^. 

raised by the party opposing is severalty of 
holding by virtue of a former partition. 

Ktanchtin Singh v Choonna. 

1 Agra Rev 44. 

(g) ACT XX OF 1863. 

24— Act XX of 1863, Order passed under — 
An appeal does not lie from an order passed 

under the Religious Endowments Act ( XX of 
2863 ), but the party dissatisfied with the order 
may seek to set it aside by a regular suit. 
Khtidiram Singh v Sham Singh Poojoory. 

W R 1864 Mis 25. 
Kaluh HoBsein v Ali Hossein . 4 N W 8. 

(1) S 5. 

25— S. 5— Civil Procedure Code, 1877, s. 647- 
An appeal lies under s. 647 of the Code of 

Civil Procedure against an order of a District 
Court under s. 5, Act XX of 1863. Sultan 
Ackeni Sahih v Bava Malimiyar, 
4 Mad 295. 

Notes — Fol. 19 Mad 285 ; 24 Mad 95 Dist. 10 
Mad 98; Ex. 11 Mad 319. 

(2) ORDER APPOINTING TRUSTEE OP 
RELIGIOUS ENDOWMENT. 

26— Order appointing trustee of religioui 
endowment — Civil Procedure Code, s. 622— 
Superintendence of High Court — 

No appeal lies to the High Court from the 
order of a District Judge under s. 6 of Act XX 
of 1863 appointing a trustee of a religious 
endowment. 11 Mad 26 followed. 4 Mad B95, 
dissented from. The High Court, therefore, can 
revise such an order under s. 622 of the Civil Pro- 
cedure Code. Somasundara Mudaliar ▼, 
Vythilinga Mudallar. 19 Mad 285. 

Notes: — ^Ref. 26 Mad 89. 

C3) S 10. 

27— S. 10— District Judge’s order for filling 
vacancy in a committee — It should not be suppos- 
ed that every matter which comes under the 
consideration of a Judge is appealable. A right 
of appeal must be given by some enacted law or 
any other equivalent outhority. The High 
Court cannot hear an appeal from the order of a 
District Judge on a petition under sec 10 of Act 
XX of 186E ( Religious Endowments ) appointing 
a member to fill a vacancy in a committee 
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Such a light ot appeal is not given either by this i 
Act or by the general law. ami «o an appeal does 1 
not lie from such an ordci, Minakahi Naiclti j 
Y Stahramanya Sastri. 11 Mad 26^ ' 

14 I A 160. i 

Notes ~Ap. 11 c \V N l>oC = 2 C L .T 
3S4; 1 M L J 337. Fol. 25 Cal 140: 19 Mad 
285, 21 Mari 95; 20 Mad 176; 178:12 M L 
J 201 Dist. 10 M I. J 30b. Ref. 11 Mad 
319, 220 ¥ B; 13 Mad 211 ;22 Mad 172; 23 
Mad SU, OM L J 173; 10 M L J 51, IH 
Bom r>5(j, 23 Bom 22 20 Mad K>. 31 C’al 
hi9. 27 Mad 601; 5 C L J 011 S , 
0 W N rur.; 7 G L J i;,2: n Horn 1. IJ I 
I33U; 36 flal 163; 'i (! W X 9.» 

28"—^. lo -No app al hos to the High ( onit i 
from an order by a idstriot Judgt th 5' n 
faegney on 8 rtmimittci under h 19 ot .^et X\ 
of 1801. (II Mad 20 fodoved} 

Fariudditi Ahmad v. Muliammad Nasarul- 
lah Ihati. 9 W N 7. 

(h) S iS. 

29—8, 18-~No appeal lies Hum .an oider 
paaaed under Act Xy g, is, Delriis 

Batioo Begam v Abdoop Rahman 
21 W R 36B. 

SC-Acl XX of 1803— s IH. '1 here is no appeal 
from ail order passed innler this ^ ‘ftion. 

Hajee Kaiub Hossein v AH Hosseiii. 

4N WPS. 

(1) C F C S 622. 

31- — Oivil Pro Codi S. 522 — (»nhi ridusing 
permission to mm- An appeal cannot Im against 
an order, pasfsed undei s. 18 of Aet XX «>f 1863 
refoRlng leave to sue nor can mn-h ord( r bo re\is- 
e«l under i, 622 of 1 3vil Pro* Code if the dudge 
iias iiged haa dwr-retion. 10 ^fad 98 note 
I B B 18 Ogl 382. Also an or<W under s, l8 
giving leave to mstitutea suit ia not appealable. 

Fmp Chandra Misser v Brojonath 
*e8»er. 19 Csl 275. 

(2)08DER HADE WITHOUT JURISDICTION 

82— Ordei maJu vvithmtt jurigdiotiou. 

WljBW a Givil .Jadga, upon a pHlIion apply- 
InS iinJor b. 1R of Apt \X of 1863 tor lonvo to 
lontitate a »Brt, made an ordar dtapoaing at onoc 
ot the in dispute, and b|s «ooce»8or, wer- 
•IB* »ti® kmw Aeayuid limr m fftim ttmn 

^ ^ \ i f 4 ’ ** •*. . i! * » ^ i I 

\-\ 
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3 Acts— GVo/A/, 

the ilglitfe of the particb,— i/c/i7 that, though both 
order3 were made without iurisdiction, that fact 
difl not give the fligli Court an appellate jurisdic- 
tion in the matter. Kaviraja Sttnclara 

Murteya Pillai ¥ Nalla Naikati Pillai 
H M H C 93 
(I) ACT XXI OF 1863 

33— ActXXlof 1860 s. 27 — Interlocutory 
Older of Recorder of Rangoon — Civ. Pro. Code 
1839, & 83 — No appeal lay to the High Court, 
under s. 27 Act XXf of i8G‘t, from an intcrlocu- 
tiiry ordan of the ItccorJei of Rangoon passed be- 
foie judgnmiif in tlie suit, e, one passed under 
h SI, Act Vlil ol 1S39, directing a defendant to 
fill nitti set hrity. tpiaere — Whether, under Act 
Vni fyf 18“»9 there was any appeal fiom an order 
to i)ifTTf«ih Htcnidv mulei 8i Ahmed Ally 

I Mahomed v Gladstone Wyllie 7 W* R 508 
(Jj BENGAL TENANCI ACT VIH OF 1858. 

34— Bengal Tenancy (Amendment) Act, S. 
1 — I'.fieet of — Bctiospective validation of sales: 

Sctmnl.Act I of I9()3 (P». 0.). enacts rc- 
troapeclucly that no tiansfer which has heretofore 
been made under h Id of the Bengd Tenancy 
Act, shall be deemed to le invalid merely on the 
ground that the landloidto foe has not been paid; 
and ninse<|nentlj it validates all such transfers, 
•imstloned in appc'ds pending when the Act was 
passed. A sale held at the instance of an assignee 
of a rent decice who is not also an assignee of 
the landlord’s interest in th(‘ land if legal, has at 
most the cffei t of a sale held in execution of a 
deert'eior money under the Civil Ihocednre Code. 
.Su( h a sale accoidi^gly does not affect the interest 
of iinrcconb d coshuret’s in the tenure who are 
not parties to tlie decree or to tlie execution pro- 
ceedings. Manuratt Nath v. Harinath Bas 

I CL J 500, 

34 A— Bengal Tenancy Act (V 1 1 1 of 1886 ) 
s, 81— order of Civi Court— under s 81 of the 
Bengal Tenancy Act no appal lies from an order 
passcil b) a Civil Court. Goghun Mcllah T. 
Ra Meshup Narain Mahta 18 Cal 271 

Notes* - -Fol 19 Cal 185; 9 C W N 172 

(1) C P C SS. 2, 588. 

35.— Jjvil Proceduic Code (.IctXlV ofI832J 

2, 688— An order of a Civil Court under s. 84: 
of the Bengal Tenancy Act not b<^ing a decree 
within llie tteMipg ol & % tf Oodo of Civil 
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i roceclure nora’i apiurl alioucd hy ^ -ISS 

of tlie Tode or by to v spiyual piovisioiis ot the 
Bengal Ten?'] A 1 appeal ible. 18 Cal 

271 rpferrel to and lol t '\Ld. 

Peari Moliuti Mukerji v B-sreefa fliucker- 
btitts. 19 Hale 485. 

(K SS.OO, Bj. 

36— Ss. 90, 91 — Measurenent order — S. S 
of tire Code of Civil Procedure — 

A proceeding under S. iHi of toe Bengal Tea- 
ant3 Act noi mt and tlie or*lpr pt ^ d ui 
such a proecedit . d not u le nnu ’ Im' co*- 
tmBion of “dec ' ghfriiiS. 2 .f tie Code 
ot C’vil Proce i u* an J e . ce an ud unua* nn- 
dcT h, ill on nn apni’ .ad m o h. i*d is not 
appealable, alt hnu ‘ i o « ujuSini wa'? th»*iein 
made that tih petitiunc] nos eiitui d lo nu tisuio 
with a pole o{^( inni inea-nne, Bya Ga/i v, 
lam La! Siiktil. 2 C W N 351. 

(L)S104- n 2 

37 — S. BH eB2 — ci'iiou of a Special Judge 

Dispute rfividin ? the H'^tlemeid of hem -Judge- 
No appeal lie^ to the Hi di Court i nder S. lOf ol2 
of Bengal Tenancy Act from the de( Won of a 
special Judge. LalakiriU Narain v 

Paltikclhari Fatidey 17 Cal 326. 

Notes.— Fol 21 Cal 77(; Kef. 32 Cai 837-= 
4 0 L J 138. 

37 A — S«. IOf;-A - App< al from order. 

Where an appeal umlers, lOfhA, was dismissed 
for default, and a petition for revival of the ap- 
peal was tiled but was leiected. 

Held, that S. 588 of the Civ. Pro Code I S82, 
docs not apply to proceedings under s. 106 of the 
Bengal Tenancy Act, 

S. 1()9~A, sub-sec. (3; confines the pmver of 
the High Gouit to the hearing of second appeals 
and not appeals from orders either under s. 558 
or s. 560 C P C. 12 0 W N 8.S8 Kef. Mathura 
Nath Roy Ghoudhuri v Basanta Kumar 
(Tiakravarthi 36 Cal 510 =2 Ind Gas 572 
(m) SS. 93,143. 

38.— Ss 11^143 — Application for mnnager — 
An application under b. 115 of the Bengal f'enaney 
Act, is not a suit between a landlord and his 
tenant under s, 143 and no appeal m allowed from 
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an order rejecting such an application. 

Hussain Bux v. Mutookdhar«"® Lall. 

14 €alc 312. 

(N) SS. 105, 106 

S9 lor. lyi ~ Res judij.al.^j -Settlement — 
pioceeding — 1 ntry of rent. 

8 lu5 of the Bono:al Tenancy Act lays down 
that during the pendency of the draft publication 
ail}’’ person adected by an entry in tb© record 
may raise an objection witb rt'gaid to it, which 
the Revenue eiheer is to ‘receive’ and ‘consider’ and 
<hspose of in a ‘ ummary manner. From an order 
djspo&ujg of suiii an objection tbei'e is no appeal 
and no second aj/peal, and the ordt^r cannot have 
tno Lllci't ot res .nde'ata. A daipute under S. 106 
is to be }ie,ird and dev,,idcd ny tbe Revenue oifieer 
und^^r the pioecuare i.nd down in the C'iiil Pro- 
Cfduie Code for the trial of ^uits and is subject 
to nppf ai and second .appeal, and an order dispos- 
ing of such ©‘dispute’ will have the effect of res 
judicata 24 Cal 462 explained. Karhan AH v. 
Jafar AH 5 C W N 798 ==28 Cal 471 

(0) S. iS3. 

40. — S. 15.1— Appeal — Amount— for 
tli^* purpose of determining whctlier an appeal 
lies or not under s. 153 of the Bengal Tenancy 
Act, the term ‘Mniount” mthat section does not 
moan merely the amount of rent claimed, but 
the whole amount claimed in the suit incdusive 
of rent, intercut etc. Behary Churn Sen 

V, Bhut Nath Pramantk. 3 C W N 214. 

41 — S 133 Appeal— Suit for rent by a cosha- 
rcr landlord. 

S. 1.53 of the Bengal Tenancy Act covers the 
case of a suit for rent by a cosharer landlord. 

Jogenclra Nath Ghosh v Paban Chandra 
7 C W N 908. 

Notes.-Ref: il C W N 1026. 

(1) Suit for rent. 

42. — Rent suit — amount of rent. 

The question being about the amount of rent 
to be pa^d annually, the plaintiffs claiming Kg, 
15 and the defendants alleging the rent to be only 
Rs 7*S[^ReJd an appeal lies under s. 151 of tbe 
Bengal Tenancy Act. Aubhoy Churn Maji 
V. Shoshi Bhusan Bose. 16 Cal 155. 

Notes:— Appi. 17 (’al 18') F B. R<‘f; 25 Cal 
531 F B, 31 Gal KTG. b^ul 8 0 W 323. 
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Appeal-t^ffw^i. 

3 koin^Contd. 

(2) APPEIL FROM DECREE IN RENT 
SUIT UNDER Rs. 100 

43 — Appeal from a decree in a suit for rent 
inder Bs. 100— The words “ amount of rent 
animally payable by a tenant ” in S. 18b (a) of 
the Bengal Tenancy Act include the case of rent 
payable by a tenant to one of bis cosharer land- 
lords who collects bis share of the rent separately. 
Therelore an appeal lies to the High Court m 
•uch oases, notwithstanding the fact that the 
amount claimed is less than Ra. 10(» 

Narain Mabton vManofl Puttuk 17 Cal 489. 

(3) CESSES SUIT FOR. 

44— Suit fur cosacs— 3oad Cess Act (Bengal 
Act IX of 18S0> S. ^t7. meaning of rent— cases 
under Bs. 100.- Appeal- Although the Bengal Te- 
nancy Act declares that in ss. 63 to 68 and ss. 71 
to 76 “ rent ” includes cesses, yet these are ena- 
bling provisions, passed to extend the meaning of 

rent ” and it in no way interferes with tbe law 
which refuses a right of appeal in suits below Es. 
100 in value, which law is made applicable to 
luiti for ceases by s. 47 of Bengal Act IX of 1880. 

Rajani Kant Nag y. Jageshwar Singh. 

20 Cal 254. 

Notea-Fol: 4 C L J 119, 

(4) SUIT FOR ARREARS OF RENT. 

45 — Bent suit— l^ak cess when rent — appeal 
under Bs. 100 — Where dak cess is claimed under 
the contract by which the rent is to be paid, it 
should be regarded as rent i. e. as part of what is 
lawfully payable in money for use and occupation 
of tbe land held by tbe tenant, and where there 
is a dispute at to such dak cess, the amount of 
rent is in dispute, and an appeal will lie even 
though the amount in dispute is less than Bs. 100 
and notwithstanding the provisions of s. 153 of 
the Bengal Tenancy Act. 

Witaon «fc Co. y. Shreekrtato Bhtimick. 

I L R 21 Cal 132. 

Note— Befi IS Cal 680. 

(S) ORDER OF REMAND. 

4S— Eemand order— The term “ order*’' in 
*. Ill of Ihi Bengal Tenancy Act does not mean 
merely % flail order* but it includes an interlocu- 
m m brier of remand. 0* of the 
Aot alltw an appwl | 


[ kppeB,hOontd. 

3 Acts— 

from remand order made in an action for 
rent which is for an amount less than Rs. 100, 
unless such order has determined any of the 
questions which are specified in s. 153. 

Gagan Chand Sardar y. Caspersz, 

4 C W N 44. 

46A— S. 15.3 cl. (h)— Co-sbarer landlord— 
Suit for share of rent without making other co- 
shares parties-— Appeal— Second appeal— Civ. Pro, 
Code (Act XIV of 1882), S. 522, 

A suit by a co-sharer landlord f^r his share of 
the rent only without making the other cosharers 
parties is a suit instituted by a landlord for the 
recovery of rent within the mening of s. 165. 
Bengal Teoancy Act. 

Wheie the lent claimed in such a suit did not 
exceed Bs. 60 and it was tried and dismissed by a 
Munsif who was specially empowered under cl, 
(b) of S. 153. 

IMd^ that no appeal lay to the Subordinate 
judge and hence no second appeal from his deci- 
sion revising that of the Munsif. 

But the decision of the Suboidinate judge 
being w'ithout iurisdiction was set aside under S. 
622. Civ. Pro Code (12 0. W, N. 249 cqu^Ued and 
&C. W. K 472 7iot folfoxed), Bhagabati Bewa 
y. Natida Kumar Chuckerbutty. 

12 C W N 835. 

( 6 ) S. 173. 

47— S, 173 — Appeal by an auction puchaser — 

An auction purchaser cannot appeal against 

an order setting aside a sale under s. 173 of the 
Bengal Tenancy Act, Cal 826 referred to, 

Harabandhtt Adhikari y Harish Chandra 
Dey Ptt 3 C W N 184. 

Roghu Singh y. Misri Singh. 21 Cal 825. 

(P)S.174. 

48— S. 174, Order under Civil procedure Code 
1852, s. 244. 

An order under s. 174 of the Bengal Tenancy 
Act is not one under s. 244 of the Civil Procedure 
Code, and is therefore not appealable. Klshori 
Mohun Roy y. Sarodamani Dasi 1 C W N SO 
Sukh Nartln Lai y. Goroke Froatd 
SOWN 844. 
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3 Acts-- Contd. 

49— S. 174 — Civil Procedure Code (Act XlV 
of 1882), S, 311 — Application under both sections 
—Withdrawal of latter— Effect— Appeal. 

An order under s. 174 of the Bengal Tenancy 
Act is appealable, if the question is between the 
parties to the suit of their representatives, and the 
question raised, in a question relating to execu- 
tion, discharge or satisfaction of the decree. 

The word “ applies ” in the proviso to s. 174 of 
ihe Bengal Tenancy Act, means “applies and pro- 
secutes.” 

If a judgment-debtor has made an application 
inders. 311, C P C he is competent to apply 
under a. 174 of the i?engal Tenancy Act, if he 
withdraws his application under s, 311, 0. P. C. 

Where a ju^'^gment-debtor made an application 
under s. 511, C. P. C., on the 15th July, to set aside 
a sale held on the llth July, and subsequently on 
the 5th August he applied under s.l74 of the Bengal 
Tenancy Act, and the Court ordered that the I 
money might be received if the application under 
s. 31 1 was withdrawn, the necessary deposit was 
made on the following day, and on his application 
on the 7th August to withdraw the application 
, made under s. 311, C. P. C ,the same was dismissed 

[ on the 24th August and the application under s. 

^ 174, Bengal Tenancy Act, allowed ; 

that th( order under s, 174 of the Bengal 
lenancy Act, for setting aside the sale was validly 
made. Sital Rai v Nanda Lai 13 C W N 591= 

I Ind Cas 304. 

(Q) COMPANIES ACT XIX OF 1857. 

50— Companies Act, XIX of 1867— Order pla- 
cing name on list of contributories of company. 

No appeal lay from an order of a District Court 
placing the name of an alleged allottee on the list 
of contributories of a company wound up under 
Act, xix of 1867, Jamiyatram Himatfam y. 
The Gujarat Trading Company 6 B H C 185. 

(r) ORDER UNDER COMPANIES ACT 
1 ( VI OF 1882, ) S. 58. 

51- Companies Act(VT of 1882) B. 68-Appeal- 

An appeal will lie from an order, passed under 
Section 58 of the Indian Companies Act even 
though no issue has been directed upon a question 

of title.Amrita Lall Ghose y Shrish Chtinder 

Ohowdhrjr. 


Appeal-Con^i:?. 

3 Acts— CoTifd:. 

52 — Companies Act ( No. VI of 1882 ) Ss. 58, 
147, 169— Appeal— Notice of intention to appeal 
— Proper Court to give notice. S, 68 of the Indian 
Companies Act provides for the rectification of an 
error, in the register of shareholders during the 
continuance of a Company. By S. 147 of the Act, 
a Court is empowered when a company is in liqui- 
dation to make orders under the cricumstances set 
out in S. 58. Notice of an appeal under S. 169 of 
the Indian Companies Act should be given to the 
opposite paity through the Appellate Court and 
not throngh the Court whose order is sought to be 
appealed against. Anand Sarup y Sultan 
Singh. 2 A L J 311=1905 A N 75= 

27 All 509. 

(s) S. 162 

53— s. 162, Order under — Notice of appeal— 
Companies Act, s. 214 — Limitation Act (XV of 
1877 ), s. 12. 

jETeZi that no appeal lay from an order made 
under s. 162 of Act VI of 1882 by a Court under 
the supervision of which proceedings in liquidation 
were being conducted declining bo continue an 
investigation commenced by it under that section. 
Meld also that, whether or not the service of 
notice of appeal within three weeks provided for 
by s. 214 Of Act Vl of 1882 implies that all the 
formalities prescribed for the presentation and ad- 
mission of an appeal by the Ci de of Civil 
Procedure must first be gone through before noti- 
ce of appeal can be served, a peison appealing 
under the said section cannot avail himself of the 
provisions of s. 12 of the Limitation Act. "Wall 
v. Howard 18 All 215. 

Notes— Ref: 19 M L J 611. 

54 — Company Order in winding-up 

proceedings — Appeal against the order — Notice of 
appeal — Delay in service of notice — Excuse of 
delay. 

In the winding-up proceedings of a Company, 
an order was passed by the Court on the 12th 
April 1910. An appeal against the order was lod- 
ged on the 2Snd idem; but the notice required by 
S. 169, Companies Act, 1882, was not served on 
the respondent until the 9th May 1910. In the 
meanwhile, at the respondent’s attorneys’ request, 
the appellant’s attorneys furnished a copy of the 
memo of appeal on the 29th April 1910. The three 
weeks period prescribed by S, 169 having expired 
on the 3rd of May 1910, the appellants moved the 
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3 Acts— ^ yntd 

tlie i|;peal Court for extension of tune until tbe 
9th May 19 lO 

ILJd (I) that foi the purpobts ot computing 
the period ot three weeks presenbed by S 1( 9 < f 
theAtt the ord< r ip pealed against v as to b 
taken as made on tl f da} it was piononnetd and 
noton the diyit wa&diawn up 

(2) That the turniohmg of Cif memo of 
appeal by the ipprllaiit ittorncvs to the respon 
dent a attorneys on the 29th April i91(l did not 
constitute giung ol tiu niti t iHiiiiicd by S li>Q, 

( ) I h it the not u t m t h ivmg bi en s( i \ f d in 
the foini an 1 nuniu r prcsdib ] or within the 
time allowed tin ippi al vfas bun 1 midei Ind 
Goverdbandas Kbattao v J Sanders Slats,i 
13 Bom L K ">58 

55- S lb 1 \| { f i tr i r i 1 1 n 

up—1 xpaUi qi iiui KH for \ti mii f tiiiu 
*Ser\Meof notiu withni tin c\ idt I timi -I \ 

tension made on t ai e aj i In t ui \ t 1 K gU 

of rt spondesds i ii olj Ji i d hai n ^ 

appeal 

By s lo9 t tht In ban m pam s \(t 

188^ iipials irt pi \) h 1 a^ nn i ki« 
a* I tb HI » s mil j i tl \ lin 
lip of emn pan Id it i rtl r | v i tl t i ! 
appeal shell not h 1 i i > f 

samt IS i^ueii \dl n t r el Itr 1 i 

lomplaim I if has h m inadt in ii urn i n w 

notids of uppcU ua r iin u i „i\tn in 1 i r t 

Code of ihvil Pro( 1 in iidtss hu it men vtui 
ded by tiu court of app d it m aj j ud«i 
under H Ml for an rd r agunst tielin {Uent 
dim tors and off I ers of a trmpia\ ippiihdi 


Appeal- 

3 Acts— 

55 A — Ss 169 HI — 4ippoal. 

Ordei no! hug that ithdrawal of an ai.plici 
tiori iindti s HI of the Companies Act does 
not opeiate as 1 withdrawal of the lest falls 
wuhm the piir\itw of s B j and is coTlscqllent]y 
a^peahble Dacca Loan Office Company v 
Ananda Chandra Roy 31 Cal 106 

56— S ii,9 — lime uithm which appeal 

should 1 c died — i’owai of Court to extend time 
hr sec^in^ iiotiee of appeil— Leu-^onabJe cause 
forbuch extention— Limitation Act ('X.V <f 
iSiT^S 12 whethci applies to ippeals under the 
j CmnpamfsAc*- Ippeals undei the Indian coir - 
1 \i 1 1 1 s undei the Indian Oompaues 

\ t Iv liitd \ thdi three \uls irom the 
Id F tin or hi 'ipp ah I against 

^ tl 1 « 11 ^ t 1877 his no 

jpt 1 d n i p tl ur I 1 rlc Comp unis Act 
ml tl ippclluit ail t tltniud that the time 

re iui^- i 1 t s n ^ t \ ot the oidcr 

app il ! I 1 t 1(1 b I d fi^n the 

1 I* 1 I tn I if 1 H t ( t I f the 

Hh * w di 111 wl ( 11 tl c 

91 tl L f 1 Ht I f 1 1 

^ J ^ ^ 1 » i } p 1 s Act tiie Coiiit 

IP' P t ( \ 1 i the time 

J r. ^ i h* 1 i 1\ cxe Kise thi3 

1 ^ I Ml 111 57() 18 All 

T! e East Indian Distilleries and 
Sugfai Oiies Ltd v The Tintieyelly 
Ssrcingspani Sugar Mills Co Ltd 

4 Ind Cas 872=19 M L d511 

57 t t of ap f^al 


theli^^h Coait agaiiHt tht a hi if ihfBdrict a « t p^ ^ i t 1 1 crlei m ide m the 
Court dismis uig tmir |Hd \i] ;/ , r vt, if , rc ^ lyshodd strut 

application wa nmh f uVf^m n ( t t me m 1 was h bf i n witlin ^ i ekb fi m the date of 
grantidandnotn w isgu nwdintlic xtumhd oidfiandui ipp. u m 1( am lo hard m the 
time —.//fill tint n t of t ippimati i alscm e f f sueh mtuf. Pi ostiniia Kumar 


ww finneieisary hnt as thr order for (xknsion 
wm ft the aspondent muld ohjin 
to a at the htanrig ^mh an li peal must 
iifidtr8. 169 ht hi 1 withii thr<^e weiksof 
thi date of tin ordtr at tli iatiht 

S 169 ot tif ( iiifia nu A(t m pro 
bably compiled with by lodging th< mnnoiandum 
of appiil 

lUlWibmlwrsMyya S tU v Vonkana Sett! 

95 K»d 576, 




» mIB i 


Giihav Bam Kanm Bhattacharjee 
30 Cal 758. 

57A - ^ ln9 M inding np of a company— 

Appf d ftnri winding ip order ^ppe d— Ijimi 
tation Udnsionot lime- \pplic ability of 3s 
5 and 12 i imdation Act, to period pi escribed 
by S 1 »9 -Claim for balanic of money due to 
rontinctor-Claigi upon bm lb pga-timi tation 
Att.Aft mt, 

4Cff io S, ft appeal 



Mli ii ii Ji! f f ^ L 1 1 
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(3) ktls -Coni (1, 

afifamst an order made m tlio matter of the wind- 
ing up of a company must file his appeal with 
snch promptitude as to render service of notice 
upon the respondent at within the 

three weehs allowed by the section {Pet Johns- 
tone, J) 

The notice required by the section need not 
be notice of heatintfof apjmxl The appellant 
should add in his memorandum of appeal a sepa- 
rate petition asking in view of the section afore- 
said that a special notice be at once issued to 
the respondent intimating that an appeal has 
been filed 

Although S 1()9 allows an extension of time 
that extension should not oidmanly be given 
m such a way as to extend the three weeks Imii 
tation for filing the appeal 1 xtension for ser- 
vice of not’ce under the section should only be 
given wheie delay has been caused not by appcl 
lant s hti hi s,but by the conduct of the leapondent, 
raising up an equity in fa i our of the appellant, 
orb} accident, such as mistakes m the office of 
the appellate Court, <ko Except m circumstances 
of that sort no extension should be granted w here 
such extension is asked foraftci the expir} of the 
three weeks 

In a suit by a contractoi against a company 
for the balance of money due to him under a 
contract for the erection of a budding which ex- 
pressly provided that the contractor should have 
a hen on the budding for any money due to him 
from the company under the contract it was held 
that the period ot limitation for the enforcement 
of such claim was 12 years under Ait H2 of the 
Limitation Act ^7 L J Oh 51 ^2 Ch 1) 48^, Ref 
7 All 502, Dist Daulat Ram v The Woollen | 
Mills Co , Ltd. 95 P R 1908 

57B— S 164 — Notice of appeal not given 
wdhin three weeks, effect of— Lxtension of time 
—Sufficient cause— Carelessness of pleader— Leni- 
ency by Court, when to be shown 

An appeal against the order or decision of a 
District Judge under the Indian Companies Act 
cannot be heard, unless notice of the same has 
been given within three weeks of the date of such 
order or decision as required b} S 169 of the Com 
panies Act. 

*1*60 carelessness or ignoiance of a pleader ib 
notsuffimept for <xtending the time fixed by S 
161 oi the Oompanu^ Act. 

0. C 47 


Appeal-CoM/^;. 

(3) Act #* — (hnfd 

As leniency m extending tim^ m such cases 
cannot be shown to one party except at the ex- 
pense of the other paity Courts should not show 
It but for sutiicmnt cause 96 P R 1908 Fol 118 
P R 1008 relied upon Hira Lai v. Himalaya 
Glass Works Co 176 P L R 1911. 

57<J — S 160 -Practice— Companies - Wind- 
ing up — Notice of appeal— Limitation 

s 16^ r ompanies Act, whdt allowing appeals 
from any order or deci&ion in the matter of wind- 
ing up of a company provides further that no ap- 
peal w ill he heard unless notice of the same is 
gumn within three weeks after the order com- 
pKined of has been made m the manner m which 
notices of appeal are ordmaiily gi\en under the 
Cede of Civil Trocedine unless such time is ex- 
tended by the Court of Appeal 

The presentation of the memorandum of ap- 
peal within three weeks of the order complained 
of will not savf limitation, if the notice cf the 
appeal has been gnen after three meeks from the 
sa d order Ghisti Mai v W K Porter, 

8 AL J7j9. 

(S) COURT FEES ACT VII OF 1870 

58 — Com t Fees Act (VIl of 1870) S 12 cl J 
-—Older fixing amount of Court fee chargeable 
u| on a plaint 

Any light of appeal given to plaintiff under 
sections 3] to 56 of Act VIJI of 1859 is taken 
awayb} section 12, Clause 1 of the Court Fees 
A(t, (T If of 1870) An appeal can only be entei- 
fained where the Court below has wrongly de- 
cided to the detriment <»f the levenue Ko ap- 
peal will he against the order of a Uistnct Judge 
fixing the amount of the Court fee chargeable 
upon a plaint Tide also Printed Judgments of 
1877, page 241 Narayan Madhav^ao Naik v. 
The Collector of Thana. P J (1877) 189« 

2 Bom 145. 

Notes:— hoi 2 Bora 219, 9 Bomd56 Di«t’ 
12 G L R 118 Ex 4 Mad 204 Ref: 4 M 
L J 18J F B 24 Bom 486 

(1) ORDER REJECTING PLAINT FOR 
INSUFFICIENCY OF VALUATION 

59 —Order reieeting plaint foi insufficiency 
of \aliiiti()n 
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(3) AolB—CmfA 

Meldy following 2 Bom 145, that ^be 
decision of the Court of the first instance, re- 
jecting a plaint for insufficiency of the valuation 
and stamp for the purposes of the Court Fees Act 
(Vll of 1870J not being to the detriment of the 
revenue, is final, and no appeal lies from it. 
Monohar Ganesh v. Bawa Ramcharandar. 

*2 Bom 219. 

Notes:— Fol: 9 Bom 355. Bist: 12 0 L R 
Hb ; 20 Bom 736. Ex; 6 C L J 427. Con : 

10 Bom 610. Bet 4 Bom 515 F B; 12 Bom 
672j 17 Bom 56; 19 Bom 191; ;j3 Bom 436; 

11 C W N 706. 

'dO.— Civil Procedure Code, Act X of lb77, s. ' 
1— Act XII of 1379, section 2— Court Fees Act, 
Vll of 1870, section 12,-— Stamp, rejection of 
plaint for insufficiency of— Appeal— “Decree ” 

Notwithstanding the provisions of section 12 
of the Court Fees Act(VII of lS7l>) an order reject- 
ing a plaint on the ground of its being insuffici- 
ently stamped, is appealable as “decree” within 
the definition of “ decree ” in the 
Civil Procedure Code as amended by Act XI l of 
1870. Ajoodhya Pershad v. Gunga Pershad. 

6 Cal 249«6 CLR367. 

Notes:*- Ap: 11 All 91 F B; 14 Mad lo9. Ilef; 

12 0 L li 148; 16 Bom 23; 23 Bom 486; 

4 All 27. 

Gl. — Court Fees Act (Vll of 1870), S. 12, 
Clause 11— Appellate Court rejecting appeal for 
failure to pay Court Fees required for first Court 
— “uecrCe”— Civil t'rocedure Code (Act XIV of 
1882) S. 2. 

The Lower Appellate Court dismissed under 
S, 1*, Clause II of the Court Fees Act the plain- 
tiffs’ appeal to his Court upon their failure to 
comply with au order to file within a certain 
period Court fee stamps both for the Court of 
first instiMice and for the Appellate Court. 

Meld, that the order of the Lower Appellate 
Court was a “decide” within the meaning of 
S. 2 of the Civil Procedure Code, an order dismis- 
sing a suit or an appeal being an adjudication 
apofi * tight claimed, which decides the suit or 
appeal tto'fat as^e Coui't expressing it is con- 
cerned. Mela Mai v. Harbhaj. 

If Km of 


kppeal-Contd. 

(3) Aots—CoM. 

(2) CIVIL PROCEDURE CODE 1859, S. 36. 

62.— Civil Procedure Code, 1859, s. 36, 

S. 12 of the Court Fees Aet does not prevent a 
party from appealing to the High Court under s, 

36 of the Civil Procedure Cods and urging that 
the Court of first instance was wrong as to the 
particular article of schedule of fees by which the 
case was governed. Gungamoncc Chowdnain 
V. Gopal Cktindei* Roy. 19 W R 214. 

Notes:— Fol; 12 C L R 148; 1 All 360. Con: 

4 M L J 153 F B. Bef: 4 Mad 204; 23 Bom 
486. 

(3) APPEAL AGAINST AN ORDER 
FOR PAYMENT OF ADDITIONAL COURT 
^EES. 

fr, 

63.^ippeal against an order for payment 
of additional Court-fees. 

The member of a Malabar Tarwad brought a 
suit in a Subordinate Court to set aside an ins- 
trument affecting the whiile of the tarwad pro- 
perty in which it was held by the Subordinate 
Judge that Court-fees were leviable, assessed on 
the value of the property and accordingly an 
order for payment of additional fees by th< plain- 
tiffs was made and as they tailed to do so the suit 
was dismissed. 

Held that, such an order for payment of 
additional Court- fees wa^ appealable and S. 12 of 
the Court Fees Act did not prevent the High 
Court from revising it and reversing the dec'«’ee. 

j Kanaran v Komappan. 14 Mad 169. 

Notes:— Ap: 4 M L J 183 F B. Fol: 28 Oal 
334. Ref. 23 Bom 486. 

(4) ORDER AS TO VALUATION AND 
CLASS TO WHICH A SUIT BELONGS. 

64.— Order in respect of the valuation and 
class to which a suit belongs— Decision as lo such 
class. 

An appeal lies against a decision of the lower 
Court as to the class under the Courts fees’ Act 
under which a suit falls, though it ddes not lie 
against its valuation in that class. A decision 
of the Lower Court holding that a suit is one fbr 
specific performance of a contract of sale and 
liable to be valued according to the amount of 
the consideration-money and not for a deccere 
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(3) kGis--(hf)t(l. 

with consequential relief, is appealable, 

Dada Bhaa Kitliu v. Nagesk Ramchaadra. 

P J (1898) 346=23 Bom 486. 

^ Notes:— Fol: U Cal 334. Ref: 27 Bom 140. 

I 65, — Snit for removal of Mahant; for deolara- 

I tion of right to appoint a successor, and to en- 

^ force the provisions of a will— -Value of relief 

I sought— Jurisdiction — Course of appeal— Court- 

fees Act; Section 7, paragraphs iv (c), v, vi, ix 
I and X (d) — Suits valuation Ac*’, 1587, Section 8 — 

I Funjab Courts Act, Section 39. 

I The plaintiffs in their plaint valued the re- 


lief sought as follows: — 

Bs, 

(1) Removal of defendant from the 

office of Mahan t 1,000 

(2) Declaration of plaintiffs’ right to 

appoint a sucoessor 500 

(3) Enforcement of the provisions of 

a will 1,000 

or Rs. 2,500 in ail. 


I The District Judge having found on a preli- 

minary objection raised by the defendant, that 
the value of the property attached to the institu- 
1 tion in question was Rs. 2,53,037-13-U, directed 

the plaintiffs to file additional Court-fees and 
1 upon their refusal to comply with such order 

rejected the plaint under Section 54, Civil Proce- 
dure Code 

The plaintiffs thereupon appealed to the Divi- 
sional Judge, who returned the memorandum of 
appeal for presentation to the Chief Court, hold- 
ing that, though he would have had jurisdiction 
looking only at the claim as valued in the plaint, 
his jurisdiction had been taken away by the Dis- 
trict J udge’s decision that the true valuation was 
Rs. 2,53,038. 

Seld^ that this view of the law was untenable, 
and that the appeal should be returned for pre- 
sentation to the Divisional J ndge. The suit being 
other than any of those referred to in Section 7, 
j paragraphs v, vi and ix, and paragraph x, clause 

(d) of the Codrt Pees Act and the value for the 
computation of Court-fees and for purposes of 
jurisdiction being the same by virtue of Section 
8 of the S’dts Valuation Act, 1857 ; and such value 
being determinable according to the amount (in 
thifS case Rs. 2,500) at which th3 relief sought 
i was valued in the plaint or memorandum of ap- 

peal, th«> Divisional Judge had jurisdiction to 


(3) AiCts— 

entertain the plaintiffs’ appeal, notwithstanding 
that the District Judge ha i decided that the 
true value of the relief sought was in excess of 
Rs. 5,000. Bawa Mangal Das v. Mahant 
Narinjan Das. 58 P R 1893. 

66# — S. 12— ‘Valuation for purpose of deter- 
mining the amount of court-fees’ — Gonstmction 
of-Question as to what class the suit belongs — 
Applicability of S, 12-- Appeal-Bar- 

S. 12 CL (1) of the Court E’ees Act ifif no bar 
to an appeal when the question before the low^r 
Court was to decide merely the da# of the suit 
in order to ascertain under what schedule of the 
Act, it must be taken to fall for the purpose of 
fixing the amount payable on the plaint or me- 
morandum of appeal. 12 C L R 148; 1 All 360: 4 
Mad 204; 14 Mad 169; 23 Bom 4 86 app. of, 

Studd V Mati Mahto. 28 Cal 834. 

(T) COURT FEES ACT (VII OF 1870) S. 7 

67— Court Fees Act (VII of 1870) Section 7 
of (cl V) and 12- Year next before presenting the 
plaint decision of the first court-Finality of appeal. 
A decision of a court regarding the valuation if 
final under section 12 of the Court Fees Act 
and cannot be questioned in appeal. But where 
the valuation is made in respect of a year other 
than the year mentioned in cl V (c) of section 7, 
that valuation is quite immaterial and can be 
questioned in appeak The year nexlj before the 
date of presenting the plaint referred to in cl V 
(c) of the Court Fees Act should be reckoned ac- 
cording to British calendar, next 365 days be- 
fore the date of presenting the plaint. 

Ghasiram y Hargobind 3 A L J 244 » 
(1906) AWN 66=28 All 411 

67 A— Court Fees Act Sch TI, Art 17-Revi«on 
for order to pay ‘ad valorem’ Court-fee. 

The Subordinate Judge decided that the suit 
did not fell within Art 17, Sch II of the Oourt 
Fees Act, but that an ad valorem fee was pay- 
able and directed the plaintiff to make 
good the deficiency within one week. Held, 
that the circumstance that his decision might be 
wrong did not bring it within the purview of s. 
622, CPC. Hdld^ further, that an appeal would 
lie in the case if the plaint was rejected and 
therefore no revision lay. Dwarka Prastd v 
Oudh Commercial Bank Ld. 5 0 C 319 
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kfi^QdX-Oontd. 

(3) Acts— 

(U) GUARDIAN AND WARDS ACT (VW ' 
OF 1890) S. 22 

68— S. 23— Guardian— Nazir— Efmuneration 

—District’ Court disallowing remuneration— 
Appeal— Practice— Procedure, 

The Kazir of a District Court was appointed 
guardian of the property of the minors. When 
transferred, he handed over the charge o£ the es- 
tates to bis successor and submitted accounts of 
his management, praying for remuneration. The 
District Judge refused to allow him any remuner- 
ation on the grounds that the accounts were ir- 
regularly and badly kept, that the estates had 
been mismanaged and that considerable unneces- 
sary expense had been incurred. Against this 
order, the Kazir appealed.* 

IXeld^ that no appeal lay against the order, 
because the Act, cloarly gave the Judge a discre- 
tion in the matter and it allowed of no appeal 
against his order. Gangadhar Y Sbivtog- 
rao 1 Bom h R 547-24 Bom 95. 

G8A— S. (3) (d)- Order not appealable. 

Ho appeal lies from an order passed under s. 
J1 (d) (d) of the Guardians and Wards Act, Vill 
of ISliO. Bhiya v Keshaya 1 Bom L R 1. 

68B— Guardian & Wards Act Sa. 4, 7, 13, 47. 
Ihe High Court as an appellate Court, has the 
power to make an interlocutory order appointing 
an ad inter m guardian. Per Mookekjee, J . 

The appellate Court, when it hears the appeal 
is Competent to make, in substitution for the order 
passed by the inferior Court, such an order as, in 
its opinion, ought to have been passed by that 
Court ; and, as ancillary to the power which the 
appellate Oouit thus possesses also the power to 
appoint a temporary guardian during the penden- 
cy of the appeal The Court, in an appeal irom 
the final order, has in this respect the same power 
which has been expressly confeericd upon the 
Court of first instance, Panchanan Singh Roy 
y Dwarka Nath 3 C L J 29. 

(1) S. 35. 

69— S. 35— Administration bond— Assign- 
ment— District Judge. 

Ho appeal lies from an order, passed by the 
District Ju<^e, under s. BJ of the Guardians and 
W|rds (^eohhingto assign the bond. 


Appeal-C'omilrf. 

(3) Mln—GoM* 

the bond, which is passed in his name to a third 
person, Ganpat y Anna 7 Bom LR 803 = 

30 Bom 164 

69A— S. 35— Administration bond — Assign- 
ment-District Judge, 

No appeal lies from an order, passed by the 
District Judge, under s. of the Guardian and 
Wards Act, declining to assign the bond. 

It is competent to a District Judge to assign 
the bond, which is passed in his name, to a third 
person. Ganpat y Anna 7 Bom L R 803, 

(i; (a) S. 39 

70— Sec. 39 — Removal of guardian — Appeal. 

An appeal does not he against an order refu- 
sing an application for the removal of a guardian 
who has been appointed by the Court, and also 
for the appointment of the applicant as the guar- 
dian, Pran Bandhu Singh y Brahmamayi 
Dasya 1 C W N 693 

70 A — No appeal lies from an order passed 
under s, 41, Guardians and Wards Act. 

1 Bom L R 822 

(2) S.43 

71 — Ss. 492 and 503: — Guardian and 
Wards Act VIlI of 1890 s. 43 — Petition to remove 
guardian— Injunction — Appointment of receiver 
—Jurisdiction — Appeal. 

In proceedings instituted under the Guardian 
and Waids Act for the removal of the guardians 
of a minor, the Court has no power to attach the 
minor’s estate and appoint a leceiver to ma- 
nage it. 

Wheie in proceedings under Act VllI of 1890, 
the District .fudge purported to issue an attach- 
ment and appoint a receiver under Bh. 492 and 
503, Civil Pioccdure Code. 

IIek\ that an appeal lay as if the order was 
really passed- under those sections notwithstand- 
ing that no appeal was piovided for against or- 
ders passed under the Act. Abdul Rahiman 

Sahib and Bhanu Bibi y Ganapathi Bhatta 

23 Mad 517 


‘■'itl: 5 



Notes:— Fol- 28 llad 127 436. 
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AppedLl-Onnid. 

(3) Acts— (b/itd, 

(3) S. 47 

72 — S. 47 — Guardian — liefusal to remove a 
guardian. 

Under the Guardian and Wards Act, (VII I of 
1890) no appeal lies against an order of a District 
Judge refusing toremove aguaidian. Moliima 
Chunder Biswas y Tarini Stinker Ghose 

19 Cal 487 

Notesr—Foll 23 Cal 201 ; 20 All 43J. Dist.* 19 
All m. 

(4) HEMOVAL OF GUARDIAN. 

73 — Removal of guardian— Order refusing to 
direct the removal of guardian. 

An application was made to cancel a certifi- 
cate of guardianship of the person and property 
of a minor. The District Judge ordered the cer- 
tificate to be amended only m respect of the guar- 
dianship of the person by appointing the appli- 
cant as such guardian. He also ordered a mon- 
thly allowance to be paid to her for the education 
& maintenance of the minor. On the appeal of the 
applicant to the flight Court.*— Held, that the 
order appealed from was one refusing the remo- 
val of a guardian, and as such was not appeala- 
ble under els. (f) and (g) of s. 47 of the Guardian 
and Wards Act (VlII of 189o). I L R 19 Calc 487 
followed. Pakhwanti Dai v Indra Narain 
Singh. 23 Calc 201 

Notes:— Fol: 20 All m. 

74— Application by guardian for custody of 
minor— Appeal- Guardian and Wards Act, 1890, 
Sections 12, 25, 47 (c) — Revision — Right of guar- 
dian to custody of minor. 

An application by a duly appointed guardian 
for custody of the minor was rejected by the Ad- 
ditional District Judge on the ground that the 
proper course for the guardian would be to bring 
a civil suit against the respondent if she refused 
to make over the minor to his custody. Ihe 
guardian appealed to the Chief Court. 

that the order of the lower Court was 
not appealable. 

But that the said order was open to re- 
vision on the ground that the lower Court should 
have directed the respondent to produce the mi- 
nor with a view to his being made over to the 


AppeAl-Contd. 

(3) Acts — Contd, 

petitioner , and that in failing to do so, the lower 
Court failed to exercise a jurisdiction vested in it 
bylaw. Wadhawa Singh V Mussammat 
Malan 13 PR 1897 

75 — Act No VIII of 1<S90, s. 47 — Older refus- 
ing to diiect the lemoval of a guaidian. 

An applicant for a certificate of guardianship 
applied(l)for removal of the existing guardian and 
(2) for her own appointment as guardian. The 
application was dismissed, Seld^ that no appeal 
would lie from the order of dismissal, such order 
being an order refusing to direct the removal of 
a guardian, fly Cal 487,) (23 Cal 201), and (20 
Bom 667) referred to, Imtiazunnisa v. Anwar- 
18 W N 97, 20 All 433 

(5) S. 48 

76— Guardians and Wards Act Vlll of 18h0, 
Secs. 47 (g), and 48 — Order refusing to remove a 
guardian — Not appealable — Appeal — Practice, 

The effect of Secs. 47 clause (g), and 48 of 
Guardian and Wards Act VIII of 1890 is to al- 
low no appeal from an order refusing to remove 
a guardian. Bai Harkha, P J 1895, 256= 

20 Bom 667 

Notes:— Pol: 20 All 433. 

77— Civil Procedure Code, 1882, Sections 688 
(24), 022 and 647 — Appeal— Guardian and 
Wards Act, 1890, Sections 12 and 48— Order of 
District Judge fixing the fee of a custodian of the 
property of the ward appointed under Section 
12— Revision— Punjab Courts Act, 1,^84, Section 
70. 

Held^ that no appeal lies from an order of a 
District Judge fixing the fee of a custodian of 
the property of a ward appointed under Section 
12 of the Guardian and Wards Act, 1890, but 
that such an order can be revised under the autho 
rity of Section 48 of that Act, Section 70 of the 
Punjab Courts Act of 1899 although It repealed, 
re-enacted in a modified form Section 622 of the 
Civil Procedure Code. Mina Mai v Rai Baha- 
dtir' Hardhian Singh. 48 P R 1901. 

(V) LAND ACQUISITION ACT X OF 
1870 Ss. 3, 14, 15, 29. 

78— Land Acquisition Act X of 1870, Parts 
111 and IV Secs. 3, U, 15, 38, and 39— Reference 
by the Collector to the District Judge— Persons 
claiming interest in the compensation— Appor- 
tionment. 
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Appeal-C'o»^<^. 

(3) 

A Collector havi ng acquired land under the pro- 
visions of the Land Acquisition Act X of 1870, 

and a question having arisen as to the right to 
the compensation -each of two rival claimants cla- 
ming exclu^^ive title the whole of the compensa- 
tion awaided, — the Collector referred the ques- 
tion to the de<'ision of the District Judge under 
Sec. 15 of the Act. The District Judge having de- 
cided the question in favour of one of the clai- 
mants, the other appealed to the High Court. In 
appeal it wss contended that as the provisions of 
ihe Land Acquisition Act apply to cases in which 
there was no question as to the apportionment, 
and in which each ot the claimants laid claim to 
the entire amount of the compensation, the or- 
der passed hy the Distiict Judge was not appeal- 
able under the provisions of the Act, as there was 
no question of apportionment to be determined. 

Held, that looking to the language of Sec. 16 
of tne Land Acquisition Act X of 1870, which 
clearly contemplates the reference of such a dis- 
pute being provided for in the subsequent part 
of the Act, and as there is no other provision in 
the Act made for it the term “apportionment” in 
Part 1 V should be given a liberal construction 
as including the case where the Court has to de- 
cide between rival claimants of the entire com- 
pensation. The order of the District Judge was 
therefore, appealable. 

Kashim v. Aminhi and the Collector of 
Belgaum, P J 1891, p. 286=16 Bom 825. 

Note.— 28 Bom 383. 

79— Land Acquisition Act, 1870 section 29-- 
Agieement of Judge and assessors as to compen- 
sation— Finality of decision. 

In case the Judge and one or both of the 
assessors agree as to the amount of compensation 
in a reference made to the Court under the pro- 
visions of Part Ilf of the Land Acquisition Act 
1870, their decision thereon shall be final, and no 
appeal lies, even if they differ upon minor points 
not falling within the scope of their jurisdiction. 
Imam Bakhsh v Collector of Muzaffargarh 

36 P R 1892) 

(1) S, 39. 

80.— S. 1^9— Additional Judge— Appeal— S. 
647 Civil ProcedJire Code (act XIY of 1882)^ 

4n Additlouftl Jttdge appointed to papes 


Appeal'-C'owf^z. 

(3) ActB^Cimtd, 

under the Land Acquisition Act, 1870, is a Dis- 
trict Judge within the meaning of S. 39 of that 
Act. An appeal lies to the High Court from the 
decision of an Additional Judge so appointed, un- 
der 8 647 of the Civil Procedure Code. Poresh 
Nath Chatter jee v Secretary of State for 
India Cal 31, 

(2) LAND ACQ01SION ACT (IlOF 1894.) 
SS. 18, 19, 32, 54. 

81. — Land Acquisition Act (I of 1894), as. 18, 
19, 32, and 5l— Beference by Collector to Judge 
as to disposal of compensation awarded for land 
— Appeal from J udge’s order. 

that, an appeal will lie to the High 
Court from an order of the District J udge made 
upon a reference by the Collector under ss. 18 and 
19 of the Land Acquisition Act, 1894, as to the 
disposal of compensation awarded for land taken 
I up by Government under the Act. I. L. B., 23 
I Gale 626, followed. 

Held, also, that in an appeal from the order 
of the District Judge above referred to the 
memorandum of appeal must be stamped as 
an appeal from an original decree. 

Sheo Rattan Rai v Mohfi. 

21 All 854. 

Notes— (1899) W N 96 26; Mad 288; 

Fob 24 All 189; BeJ, 31 Dal 214; J)Ut\ 

32 Cal 921=2 OL J 595. 

82. — Ss. 32, 54— Award— Order for refund 
of compensation money — Execution, mode of 
Civil Procedure Code, Ss, 254r, 260, 649. 

Where in a proceeding under the Land Acqui- 
sition Act, money deposited by the OoUector was 
paid out as compensation to a party by mistake, 
an order of the Court directing him to refund the 
money so paid out is notan award or part of 
an award within the meaning of S. 64 of the Act, 
neither does it come under any of the orders men- 
tioned in S. 586 of the Code of Civil Procedure 
and no appeal therefore lies against such order. 
The Court has jurisdiction und^r Ss. 264 and 646 
of the Civil Procedure Code to enforce its order 
for refund, by imprisonment of .the party against 
whom the order is made or by the attachment 
and sale of his property in the manner provided 
in the Code or by both, even though S. 260 of the 
Civil Proceddte Code may not be applicable. 
Nobin Kftli Debi V Ban Ittt Dbbi 2 C L J 

595. 
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Appeal-C'oM^tJ, 

(3) kctn--Cont(h 

83* — I of 1894 (Land Acquisition) — Act 
VII of 1870 (Court Fees), s. 11— Scope — Appeal 
under Land Acquisition Act, 1894. 

The amount awarded by a decree in appeals 
under the Land Acquisition Act must be limited 
to the amount which the appellant claims in the 
appeal memorandum and for which he has paid 
court-fees. Mahomed A!i Amjad Khan, v 
Secretary of State for India. 30 Cal 501, 

Notes,— 53 F E 1906 Eef; =103 P L R 1906. 

84*.— Ss. 32, 54— Compensation money paid 
to Hindu widow — Eeversioner’s application for 
reference — Order by judge in reference directing 
refund— Appeal — Revision — Civil Procedure Code 
S. 622. 

Where a Land Acquisition Collector having 
awarded a certain sum as compensation for land 
acquired, paid it to, among others, a Hindu wi- 
dow, and almost six months after the award 
her daughter asked for a reference to the Civil 
Court, and a reference having been made, the 
Judge ordered the lady to repay the amount 
withdrawn by her and the same to be dealt with 
according to the provisions of S. 32 of the Land 
Acquisition Act: — Held : — Jbat until money was 
deposited in Court by the Collector, the Court 
could not proceed to deal with it under S. 32 ; that 
the Judge had no power to direct a refund of 
money already paid by the Collector; that the 
order was not one under S. 32, Land Acquisition 
Act, ai the Judge was not in a position to make 
such an order and so no appeal lay from it and 
the High Court could properly interfere under 
S. 622, Civil Procedure Code. Gobindarani 
Dassi V Britida Rani Dassi. 12C W N 1039 

=35 Cal 1104. 

85. — Bs. 25, 27 and 54 — Award of costs — Ap- 
peal — Civil Rules of Practice or Rules applicable 
to Presidency Small Cause Court to be applied in 
calculating vakil’s fee. 

By s, 25, the award is to state the costs in- 
curred, and by S. 64 an appeal lies against any 
part of the award. So, it is not possible to say 
that the award of costs is not part ^f the award 
and it must be held that an appeal lies. 

The effect of s. 27 of the Land Acquisition Act 
is not to leave the fixing of the amount for the 
vatiPs fee in the discretion of the Court. In 
es s in which proper value can be attached to 


Appeal Contd. 

(3) Act'B—Cottfd. 

the suit, the Civil Rules of practice or else the 
rules applicable to the Presidency Small Cause 
Court should b? applied in calculating the vakil’s 
fee. Ekambara Gramany v Muniswamy 
Gramany 31 Mad 328. 

86. — S. 16 — Claim heard by Assistant Judge 
under the Land Acquisition Act (1 of 1894)— 
Value of the subject-matter not exceeding Rs, 
5,000-lies to district Court and not to High Court, 

Where in a compensation case under the Land 
Acquisition Act, 1894, heard by an Assistant 
Judge, the amount does not exceed Rs. 5,000 the 
appeal lies to the District Court and not to the 
High Court. 10 Bom L R 924=:{s2 Bom 6S4 Appl 
Raochhodbhui Valavbhai v The Collector 
of Kaira, 11 Bom L R 317= 33 Bom 371 
= 2 Ind Cas 492. 

(w) MILITARY COURTS OF REQUEST 
ACT (XI OF 1841). 

87. — Military Courts of Request Act, XI of 
1841. 

An itppeal lay under Act XI of 1841, 

Guntham Doss v Mooltan Mull 2 N W 229. 

88. — An appeal lay to the High Court of 

Tudicalure for tlie North- WestPin Provinces 
from the decree of a Military Conri- of Bequest 
heldatMorar, Gwalior. MooUan Mullv 

Gutisam Doss. 3 N W 75. 

(X) REGISTRATION ACT (XX OF 1866; 

89— Registration Act (XX of 1 86G). 

Noapppal lies to the High Court from an or- 
der passed under the Registration Act. Rames- 
sup Mahatah v Kullyanesstiree Debia, 

9 W R 283. 

Notes.— Ref; 7 Bom L R 723; 772. 

(1) SS. 32, 83, 84, 52 

90. — Ss. 32, 83, and 84 

No appeal lay from an older by a Registrar 
refusing to exercise his discretion under s. J2, 
Act XX of 1866. Such an order came neither 
within s, 83 nor s. 84 of the Act. Safkics v 
Sangratn Singh. 6 B L R 578. 

note: 14 W R 194 

91. — S. 52— Order refusing to allow amount 
of decree to be levied by instalments. 
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(3) Acts— Cbwi^. 

There is no appeal from an order refusing feo 
allow the amount duo under a decree passed 
upon an obligation specially registered under s. 
B2, Act XX of 18R6, to be levied by instalments, 
and directing immediate enforcement of the dec- 
ree. Rash Bchary Babu. 7W R130 
Notes.— i All ^ 

(2) SS. 52,53. 

92. — Ss. 52, 53— Order in execution of dec- 
ree— Bond specially registered— registration Act, 
XX of 1866, ss. 52, 53. 

BeU (Stnart, C- J., dissenting) that an appeal 
layifrom an order passed in the execution of a 
decree obtained under the provisions of s. 53 of 
Act XX of 7866, upon a bond specially register- 
ed under the provisions of s. 52 of that Act. 
L ii. R. 7 377, overruled.7 1F.R 130 and 

18 W R 672 dissented from. Wilayat-un- 

nissa v Najib-un-nissa, 1 All 583. 

NotCS.->hi5: Ifi All 586 F B; 6 BOm 673 F B, 

93. -S.53. 

An appeal lay from an order in execution of 
a decree made under s, 53 of Act XI of 1866. 
Bbikambhat v Fcrnandcx. 1 5 Bom 673. 

Notes.— 12 Cal 511 F B; Uefi 10 Cal 196 
P C; 6 Bom o4. 


94 ,. — No appeal would lie from decree nor 
from orders passed in execution of a decreA uo- 
der s. 53 of Act XX of 1868. Bhurtib Chun- 
dcp V Golap Coomary. 3 Cal 5l7, 

Purus Ram v Deo Koer 4 N W 29. 


Appeal-0«wi^(*. 

(3) Acts— 

Notes.— ^p; 18 All 481 F B: IM; 17 M L J 
376; Rel: 30 Mad 212. 

(4) 6S. 54, 55 

97.— Act XX of 1866 s. 64, 55-Order in execu- 
tion proceedings. 

No appeal lies against order passed in execu- 
tion of a decree under Act XX of 7866, the pro- 
cedure under that Act having been expressly 
saved by Act VlII of 1871, which repealed Act 
XX of 1866. Ramanund V The Bank of 
Bengal. 1 All 377. 

Notes:— Over; All SSSF B. 

‘ ■ ■(5)'S.' 55. : , ■ 

iB.— S.65 

An appeal is not barred by anything in S. 56 
of Act XX of 1866 if it is from an order or decree 
passed in proceedings in execution of a decree 
made under S. 53 of that Act. Shri Bullav 
Bhattacharji v Baburam Chattopadhya. 

12 Cal 511. 

99.— In cases in which s 55 of Act XX of 1866 
bars an appeal, it does so equally in matters of 
execution as in respect of the decree passed. 
Hurnath Chattcipji v Futtick Chunder 
Samaddar. 18WR512. 

Radha Kiisto Butt v Gunga Narain Chat- 
terjee. 23 W R 328. 

Huro Sunduri Debia y PunchuramMondiil. 

24WR225. 

(6) S. 84. 




95. — No appeal lying against a decree made 
under s. 53, Act XX of 1S66, the petition was 
directed to be returned, with a view to its being 
presented to the Court, if desired by way of mo- 
tion. Rash Behary Babu v Gufudass Babu 

7 WR115. 

(3) SPECIALLY REGISTERED BOND. 

96. — Bond, specially registered. 


100.— S. 54— Order refusing to register 
document. 

^eld that, there was no appeal to the High 
Ooiirt from the decision of a District Court on a 
petition under s. 84 of Act XX of 1866, to esta- 
blish the right to have a document registered; nor 
wnuld the Court interfere with such a decision 
under Regulation XI of 1827, s, 5, cl, 2. 


There is no second appeal to the High Court 
against an order passed on an application for 
execution of a decree made in a suit brought on 
a bond specially registered under s. 53 Act. XX 
of 1866. Qusece— Whether an appeal would lie 
at all against such an order passed in proceedings 
taken in execution of such a decree. Shir Bullav 
Bhattacharji V Baburatn Chattopadhya 

liqall69, 


Dharamdas Bhavanidas. 3 B H C 104. 
CX 7) ORDER OF DEPUTY COMMISSIONER. 

101 -Order of Deputy Com inissioner-District 
of Chom Nagporc. 

An appeal under s. 84, Act XX of 1866, from 
the order of a Deputy Commissioner in Chota 
Nagpore, must be made to the Judicial Commi- 
ssioner, who exercises the powers of a Mullah Judge 
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Appeal-C'onifif, 

3 Acts — Cantd. 

in all the districts of that division. 

Budhu Mahatooii 8 W R 266. 

(8) ORDER OF DISTRICT COURT. 

102—Order of District Court— - 
An order of a District Court under s, 84 of 
Act XX of 1866 was not appealable to the High 
Court Salgram Misscr v. Janki Koejp 

9WR122. 


kppe&l-Oontd. 

3 Acts— 

the period of ninety days prescribed for present- 
ing an appeal to the High Court under the said 
Act, the time requisite for obtaining a copy of 
the order complained of cannot be excluded, and 
therefore an appeal from an ordet passed on ISfeh 
August, 1909, and presented on 1st December, 

1909, is barred by time. Jugal Kishore v Gui* 
Narain. 8 A L J 833. 

(Z 2) ACT XXVI OF 1867 


(y) DECREE UNDER S.77, REGISTRATION 
ACT 1877. 

103— Decree under s. 77 Eegistration Act 
1877— Suit to compel registration. 

An appeal lies from a decree undsr s.77 of Act 
lil of 1877 in a suit to enforce registration. In 
such a suit there is no reason why either the regi- 
strar or Government should be a party and it 
should be brought in the Court of the lowest 

competent jurisdiction. Sim Vishwaiubliar 
Pandit v. Prabhakarbhat P J (1884) 10= 

8 Bom 269. 

Notes:— Dist; 11 Bom 519. 

(z) STA^yEP ACT (X OF j 362 S. 17.) 


106— Act XX Y I of 1867— Order as to valua- 
tion of suit. 

Under Act XXy I of 1867, the decision of a 
Oourt of first instance as to the valuation of the 
subject-matter of a suit is final. Ishan Chandra 
Mookerjee v Lokenath Roy. 6 B L R Ap 12 

=14 W R 451. \ 

Hofizuddin V Karimun Ills sa Bibee. | 

6 BLR Ap 11=14 WR 381 

Notes— 14 WR 157. \ 

(Z3)SCHB ARTllNOTE. 

i 

107 — Sch B, Art 11 note-Order rejecting plaint 
for under-valuation— Act VIII of 1859, ss. 30 and 
36. 


I . 104.— Stamp Act (X, of 1862), s. 17— Order 

I rejecting document tendered in evidence-Finali- 

l| ty of order. 

I that a.ri appeal lies to the High Court 

^ from the decision of a Judge in division Court 

rejecting a document tendered in evidence under 
8. 17 cl.l, of Act X of 16‘62, on the ground that 
there bad been an intention to evade the payment 
of »tamp duty. 'J he point upon which the deci- 
i sion of the Court is to be final, under s, 17 of the 

Stamp Act, is as to what is the proper amount 
of stamp duty which the document ought to bear, 
I and not as to whether the Court ought or ought 

; not to receive the document in evidence. 

R oyal Bank of India v. Hormasji Khozedji 

aBHC153. 


Where a plaint is rejected under s. 30 of Act 
VI li of 1859 by the first Court, on the ground that 
it is under- valued, an appeal Res from such order 
under s.36 of Act YHil of 1S59, and this appeal 
was not taken away by the note to Art. 11, sch B 
to Act XXV i of 1867, the object of which was to 
prevent appeals only where the question merely 
related to the amount of? stamp to be impressed 
upon the plaint. Collecto r of Sylhet v Kali 
Kumar Dutt. 7 BL R 663 = 16 W R F B 10 
Otitm Mudhtisudan Chuckerbiitty v Rymani 
Dasi. 7 B L R 664 note 13 W R 415. 

Notes:— 15 W R 291. 

108— Pre-emption— Value of suit — Punjab 
Courts Act, 1864, Section 40(8) (a). 



A sued for pre-emption of certain property on 
payment of Rs. 400, the price stated in the 
deed of sale. The real ^alue of the property sold 
was upwards of Rs. .9,000. The Courts below con- 
curred in decreeing the claim. The defendant 
appealed, and a preliminary objection was taken 
to the hearing of the appeal on the ground that 
the value of the suit was below Rs, 1,000 and the- 
refore no further appeal lay to the Chief Oourt. 


(Z 1) PROVINCIAL INSOLVE^^CY ACT. 


105— S- 46 (i) — Appeal — Exclusion of time 
for copy— Limilatinn Act (IX of 1908), Ss, 12, 29. 

The Provincial Insolvency Act wjis intended 
to be and i«, so far as matters governed by it are 
concerned, a complete code in itself and retains 
its own limitation law. H.eld^ that, in computing 

0.0. 4« 
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Mehl, that the appeal lay under Section 40 (l)(a) A Suit for poRseseion of tmmoTeable property 
of the Punjab Courts Act, 188J, as the decree in- excepted under Article (1) of the Second 

volved directly a clahn to property of the value of Sehednle of the Provincial Small Cause Courts Act 

--- -r ^ TV ti t ’ C4* t- Irom the jurist^iction uf a ^fiiirt of bmall Oaus^ps, 

over Es. 1,000. Lachman Das v Hakim Singh *' «aa T in., rvp aria 

94PB1890^ recov^^r ll«. 200, the price ox materials ot 

a house, anHI also to obtain possession of a small 
109-S. 177, Cl (e). Question of proprietary P’o* building, is not a “small cause suit” within 
jiglit— Appeal meaning of Section 3 of the Punjab Courts 

Act, and not being a ‘‘land-suit” must be an un- 
In answer to a suit to elect the tenant as being a classed suit, and under Section 39 of the Punjab 


tenant from year to year tbe defendant pleaded 
that, he held proprietary maViltaitu rights m the 
land*and that be paid neither rent nor revenue. 
The court of first instance went into the question 
and found that the defendant and her predecessor 
in title had held the land hee of rent’.-Zil-'W, that 
an appeal lay in this case to the District Judge 
under S. 177,^01 (e). Rai Bahadur v Jasodliia 
1905 AW N 259-2 A L J 786. 


Punjab Courts Act, DSb. Section 4(', cl- 
ause (a)~~Suits Valuation Act, IJ^&T, Section 4 — 
Valuation of su> ject- mutter of eiiii m the Appell- 
ate Court. 

In a suit for the possession of lai'd, the value 
of which under the liules frarifd ii..tier section 1 
of the Suits Valratisn A< t u le--, than ID. 
both the lower C lurts coiieur.ul iii cVereeing e 
claim. Tbe defi udants ^lenenpor, v ithout oUai- 
ning a certiticate for uppe.'il, uppetdi d lotlic Cnud 
Court, alleging that the niar*.et \alne of the lund 
was over Rs. l,0i‘0. and that un .q pc lay urdcr 
the second branch ot ehmse <"(1 > Si c i on 4o of e 
Punjab Cull its ct. 

Ueld^ that tl e decree of tl^e ision-il Jud-.c 
confirming the decree of the fiih' ( onit, which 
decreed the plaintiifd claim ro p.o[r ‘h'uy pos'-es- 
sion of land, wl ich claim, valued .. < oidu'g to tiie 
Rules framed ui der Section 1 ef the Suits Valua- 
tion Act, 1887, did not amonnx to ID. 1,000 ia \a 
lue, was a deert e which did not fall .mder the se- 
cond branch of clause (n't of Section io of tbe Pun- 
jab Courts /tet, 688 . being a decuc' in which the 
claim to, or question respecting lin'd was identi- 
cal with the sul icct-matter of the -nit, wliich was 
excluded from appeal under the fii t branch of 
that clause, because the value of the quit did not 

amount to Ps. l,0i*t). Kanshi Ram v Sujan 
Singh 132 P R 1893. 

ijLl— Appeal, course of-Proviueial Small Cause 
Aot pi 1817), Article 4* 


courts Act, the appeal from the decree of a Mun- 
sif lies to the Divisional Court and not to the 
Court of tbe District Judge. Jowahii* Mai and 
V Fattn Mai. 69 P R 1900. 

112— In tb?s case the plaintig’s agent being 
unacquainted with the facts of <he case the Court 
oidered liim to produce some person qualified to 
represent the phiintill. 

A lid! hula of the plaintiff was accordingly 
brought to Court but he also provedtobe unacqua- 
inlcd. The Court then ordered the agent to pro- 
duce the plaintiff on the i st May. On that the 
plaintiff pleaded illness as an excuse for non- 
aUendar.ee and tire case wa •. adjourned for the 12th. 
May, tin plaintiti did not appear and the case 
V' 5 s again adjourned for tbe Irfth. On the Idth 
the plm itilT fading to appear, the Court dismissed 
(be suit against Ue defend int who did not admit 
ibe plaintiii’s < laim. The District Judge in appeal 
held tb'd tbe 'irdcr of the Court was One under s. 
I?") of Ae1 XVI IF of 1873 read withs. U3 and the 
remedy ngairibt such order was not by way of ap- 
{ eU, under s. 128. Held that if the suit was dis- 
missed, .is suggest ed by tbe pleader for the appel- 
h id, under s. 130, the provision of s. 128 would 
be Rpplicable and ihere was no appeal to the 
[yi '5 tiict Judge. Janki 

Prasad v IfangU. 1 W N 92. 

113— -Lund-siiu” -Village graveyard— Fur- 
ther appeal. 

The plaintiffs sued, alleging that 56 kanals, S 
marks of land had been reserved as the village 
graveyard from the foundation of the village, and 
that the defendants had brought 6 kanals of it 
under ^nidivation two years previously, and made 
thorn enclosures and taken possession of certain 
portions. 

that the suit was not a land-suit, and 
1 that the suit being valued at Rg. 150, a further 
Uppealto the Chief Ooiart ww wt com|)eten| 
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without a certificate from the Divisional Judge 
under Section 40, sub-section 1 (d), Punjab Courts 

Act. Ilahi Bakhsh v Fatta. 20 P R 1892. 

114~Punjab Courts Act (XVIII of 1884), Se- 
ction 40 — Small Cause under Rs. 600 in value — 
Claim involving property exceeding Ps. nOO in 
value — Further appeal. 

Held that the effect of proviso 2 to Section 40 
of the Punjab Courts Act is to lay down as an 
absolute rule that no further appeal li^s lu small 
causes not exceeding Rs 600 in value, even though 
gh the decree may involve directly a chim to 

property exceeding Rs. » 00 in value. Mahaiit 
Abnashi Ram v Mabant Laklimi Das 
95 F R 18 S7. 

115 — Punjab 0our^.s A^t, is il (as amonded)- 
Suit for declaration of proi./rit<«4ry title to a sume 
in a well — Land-suit — Provisions of the Uw foi 
obtaining a final decision as to whether a suit is 
cognizable by the Civil or Revenue Courts. 

S. K., a JS;ari Rajput, who had four sons and 
one daughter, married his daughter in the tiaieot 
the Sikhs to Hale Ivhan, a Bhati R;ijput, who 
came to reside with him. 

N. K., one of H. K’s sons, died without male 
issue, but leaving a daughter ; the descendants of 
the other three sons of S. is, wore defendants in 
the present suit. 

Three sons were the issue of the marriage bet- 
ween Sale Khan and S, K”s daughter, of whom 
only two, Kesar andSharfu, had male issue. 

Kesar married the daughter of X. K., and the 
issue of this marriage were also defendants in tne 
present suit. 

Sharfu had three sons who were the plaintiffs 
in the suit. 

The plaintiff’s case was that H. K. gave one- 
fourth share of a well and the land belonging fo 
it to his son-in-law, Sale Khan, from whom it de- 
volved on his two sons in equal shares; and plai- 
ntiffs asked for a declaration, as sons of Bharfu, 
son of Sale Khan, of their proprietary title to a 
one-thirteenth share in the well on the ground of 
gift of a share by S, K, to Sale Khan, 

Held, that this was aland and not an unclass- 
ed suit. 62 P. K., 185)1, followed. 


AppBil-^onid. 

3 Acts — Ooetd , 

At^entiou drawn to the provisions Of the law 
for obtaining a final cision, in cases of doubt, 
whcthei a suit is cognizable by the Civil or Reve- 
nue Couifs, ViZ ; — 

Section 99, Punjab Tenancy Act, 1887. 

Section 44. Punjab Courts Act, 1884 (as amen- 
ded by Act XI II of 1888). 

be'^tion 617, Civil Procedure Code, 188<9.— 

Dhaiii Rhanv Mahatab Kbaii 

40 P R 1893, 

IIB— Punjaib Courts Act, 1884 — Pre-emption 
suit — Value for p-n-pcses appeal. — Punjab Laws 
Act, 1872, Section 9 — Pre-emption— Sale of im- 
moveable property — Exchange. 

In a pie-emphon s-uifc, of which the value for 
puipcjcs of jurisdiction wasfound to be less than 
R-i. 1 01)0. cnc decn e of tlie fir«fc Court, affirmed 
upon appeal, was for possession of the land in 
suit on paymenc ol the sum of Rs. 2,822, theplai- 
xiriff having claimed it on payment of ifs. 2,500, 
and the deed of sale showing the price to be Rs. 
4,500 undone yhumao of land. 

Hehh that the decree involved directly some 
claim to or (|uestioii repecting property of the 
value ol Rs. 1,000 oi upwards, namely, the price 
to be paid for the land in suit by the plaintiff in 
his character of pre-etnp< or, and that an appeal 
therefore lay undi-r the second part of clause (a ) 
of Section 40, sub-section (1). of the Punjab 
Courts Act, 188<S, without a certificate. 

Held also, that a permanent transfer of land 
in a village for a sum of money, jduii something 
that is not money, does not, merely because of 
such adtlition, of necessity cease to be a sale with- 
in the meaning of Heotion 9, Punjab Laws Act. 

P. R 111 12 of 1884, of 1885 and 54 of 
ks89, referred to. Gul Muhammad Khan v 
Khan Ahmad Shah 29 P R 1893. 

117 — Punjab Courts Act, 1884, Section 40 (i) 
(d ) and (ii) — Further appeal — Application for 
revision treated as an appeal. 

A further appeal lies to the Chief Court under 
Hecliou 40 of the Punjab Courts Act, 1884, only 
from an appellate decree as distinguished from 
an order of the Divisional Court. Where a Divisi- 
onal Judge in a case in which he had passed an 
order not open to appeal refused to certify the 
case as fit tor appeal, jleUh that an application 
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ior rcTision of this order could not be dealt with 
as a further appeal under clau^^e (2) of the above 
section. Goraon V Nanak (79 PR 1890) 

118— night to use of water— Land-smt — 
Punjab Courts Act, 1881, Section 3— Appeal. 

The plaintiff sued to establish bis right to 
the use of water of the Dahgana Canal for irrigat- 
ing land as defined in Section 4 of the Punjab Te- 
nancy Act 1887.* no claim was made to any share 
in the land occupied by the canal, or in the canal ] 
as a whole. 

JBeld, (Roe, J doubting), that the suit was not 
a “land-suit” as defined in Section 3, Punjab 
Courts Act 1884 (as amended). Sultan AH 
Shah V Kadir Baksh (No 1 P R 1892 F B. 

119-~Insolvency proceedings— Act IV of 
1872 SS, 22, ZB 28, 37. 

Meld, that no appeal lies to the Chief Court 
from the order under Sections 25 and 28 of the 
Punjab Laws Act of a Court exercising Insolven- 
cy jurisdiction under Section 22 of that Act, as 
In the absence of any provision in the Act mak- 
ing the orders of such Courts subject to appeal, 
Section 22 cannot be construed as investing the 
liocal Government with the power to confer juri- 
sdiction to hear appeals, nor can the rules for the 
better administration of insolvent estates which 
the Uhief Court, with the sanction of the Local 
Government, is empowered to make by Section 
31 of the Act, confer any such jurisdiction. 

Simla Bank v.Tavcnon ( P. R.,65 of 1882 

Civil.) 

Notes;— Fol .13 P E 1883; 02 P 11 1880 

120— Civil Procedure Coae, 1882, Section 622 
—Punjab Courts Act 1884 Sections 40, 70-“llule8 
and orders of the Chief Court,” No LV, Rule IV 
-^Unclassed suit of less that Rs. 100 in value— 
Appeal. 

Section 70 of the Punjab Courts Act 1884 
must be read specially in connection with proviso 
(ii) to sub-sectiAn (i) of Section iO of that Ad, 
and generally with the whole of the latter section. 
Its objecit is to provide that no applif»ation for 
retWoh Section 622, Civil Procedure Code, 

pmwdwlatd: 


Appeal-' 9/iW. 

3 Act&^Contd. 

down in clause id) of sub-section (/) bad been com- 
plied with, and a certificate refused by the Divi- 
sional Judge. Until this is done, it is not to be 
held that no appeal hes. 

The use of Section 70 is now limited to cases 
in which an application for revision from the 
order refusing a certificate is not made within the 
time prescribed by sub-section (i<) of section 40 
of the Punjab Courts Act, 1884. 

In an unclassed suit of less than Bs 100 in value 
an appeal lies to the District Judge, and the Divi- 
sion Judge, though the superior Court is not co- 
mpetent to entertain an appeal dire(t from tke 
firsfe Court in such a suit. Salig Ram v 

Municipal Committee, Sonepat 

( 86 P R 1896 ). 

ISI— Punjab Courts Act, wSection39 (b) and(c) 
—A alue ot suit— Mesne profits - Course of appeal. 

The plaintiffs sued for mesne profits alleged to 
have been realised by a Receiver. The plaintiffs, 
foi the purposes of ^S'ection 50, Civil Procedure 
Code, valued the relief -nought approximately, at 
Rs. 2,000. They were decreed Bs, 3405,-15-6, 
and they appealed for Rs.1,946 more. The defend- 
ants also appealed against the whole decree# 

Meld, that the appeal, from the Distriot Judge’s 
decree lay to the Divisional Court and not to the 
Chief Court. 

63 P B 1891 referred to. Sardaj* Kifpal 
Singh V Nawab Khan 40 P R 1892. 

122-126-Pun jab Courts Act, Section 3- Jurisdi- 
ction— Appeal— Land suit— Claim for date trees. 

A suit for dale trees— no claim being made in 
respect of the land upon which the trees stand— 
IS not a “ land-suit” within the definition of that 
term contained in Section 3, Punjab Courts Act, 
1854 (as amended), 15 P R 1892 (F B), referred 

to. Yaro v. Adil (No 46 P R 1893). 

jL27 — Order passed in execution of decree in 
small cause— Decree giving effect to compromise 
dealing with immoveable property— Course of 
appeal. 

On an application for revision of an order pass- 
ed in execution proceedings it appeared that the 
original decree in the'suit was intended by the 
Court to give effect to a compromise made be- 
lhefkttie$ had been fully* recorded 
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under Section 375, Civil Procedure Code, and 
which included a mortg<ige hy way of “ lei ha 
f mv'khd' from defendant to plaintiff of certain 

lands for the payment of the sum acknowledged 

I to be due, but that the suit in which such decree 
was made was one of a nature congni/able by a 
Small OauseCourt, and under Rs. oOO m value. 


kppezX-Oontd. 

3 kaXs—Confd. 

ssing of ActlV of 1866 could not be transferred 
to or determined by the Chief Court, the word 
‘'may’’in Section 52 of that Act meamng“must”and 
conveying no option to the Financial commissi- 
oner to hear the appeals or transfer them to the 
Chief Court. Nijabiit Ali Khan v. Koottib- 
ood-din Khan r P R 4-1 of 1867, CivilJ. 



! 


Seld^ that as any appeal from the decree in 
the original suit lay to the District court under 
clause (1) of Section 40 of the Puniab courts Act 
and not to the Divisional Court, the nature and 
value of the suit rather than of the decree deter- 
mining the Court of appeal, it followed that the 
appeal from an appealable order made in execut- 
ion of the decree lay to the same Court. 

Tola Ram v Devi Ditta ( 55 P R 1887). 

128 — Appeal-“Laud- suit*’ -Right in tank used 
for watering cattle and excavating earth to make 
brick. 

Plaintiff sued for declaration of right in a 
tank, valued at Rs. 900 which was used for water- 
ing cattle and excavating earth to make biicks. 

Ileldy that, as these were not agricultural pur- 
poses or purposes subservient to agriculture the 
tank was not“ land” as defined iii the Punjab 
Tenancy Act, and that, therefore, no further 
appeal lay. Tej Ram v Tulsi ( 48 P R 

1898). 

129 — SS 188 & 189. — bdnal — Rehearing— 

Appeal — ( Act XVI ll of lo73 ) A suit for Rs. 108- 
12-4 arrears of rent was brought in the court of 
the Assistant Collector of the first class and was 
decided by him. After such decision one of the 
parties applied for the reh^^aring of the suit upon 
the ground that they had discovered new eviden- 
ce. The Assistant Collector granted the applicat- 
ion and made a new decree which was affirmed 
on appeal to the Distaict Judge. Held in second 
appeal, that as the suit was one in which the judg- 
ment of the Assistant Collector was not final, the 
Assistant Collector was not competent under s. 
188 of Act XoXVlIl of 1873 to rehear the suit. 
His second decree and the decree of the District 
J udge affirming it were invalid and must be set 
aside. Manik Rai v HainDas 

I W N 141. 

130 — Financial coinmissioimr. 

Appeals filed in the Court of the Financial 
Commissioner and ponding at the time of the pa- 


131. — Punjab Courts Act, 1884, sectiop 40 
0/ ( ^ )— Pre-emption suit — Further appeal. 

Idaintiff sued for pre-emption of certain 
land, the value of which, calculated at thirty 
times the revenue, was considerably below Rs. 
1,000, upon i payment of Rs 700, and defend- 
ants pleaded ( inter alivt,") that Ra. 1,000 the 
price entered in the sale-deed, was fixed, in good 
faith, and was not in excess of the true market 
value. The suit having been dismissed by both 
lower Courts and a certificate refused by the 
Divisional Court on the 12th March 1894, plain- 
tiff on the 21st April 1894 filed a further appeal 
in the Chief Court. 

Held^ that under Section 40 ( i ) ( a ) of the 
Punjab Court Act, 1884, no further appeal lay 
as of right to the Chief Court, the true value 
of the suit being less than Rs, 1,000, and the 
decree, which merely dismissed the suit, not 
involving directly any question concerning the 
pric^ to be paid by the pie-emptor. 

Held, also that the decree did not involve 
directly a question concerning land of Rs. 
1,000 in value, merely because the true market 
value of such land might be of that amount. 

132 P R 1893 followed. 

Nanha v. Kura, 3 PR 1896, 

132. — Jurisdiction — Suit for redemption of 
mortgage — Course of Appeal — Punjab Courts Act 
1854, Section 89. 

Plaintiff sued for redemption of an 11 /30th share 
of a mortgage of certain lands and houses for a 
total sum of Rs. 10,500, alleging that Rs 2,000, 
more or less, were due upon the said share, and 
prayed for a decree for redemption on payment 
of any sum which might be found to be due there- 
on after proper adjustment of the accounts. De- 
fendants pleaded that about Rs. 10,000 were due 
upon the said share, and the first Court decreed 
redemption upon payment of Bs. 7,558. Plain- 
, tiff appv.aled to the Divisional Judge, who enter- 




763 BBSAl'S CUNT. CIVIL BIGBST 1811-1912. 764 

* 


Appeal-Oflw/£?. 

3 kalB^Gotvtd , 

tained the appeal, and, in modification of the 
decree of the first Court, allowed redemption up- 
on payment of Bs. 3,850, The question referred 
to the Pull Bench was whether’ the Divisional 
Judge had jurisdiction to hear the appeal. 

JSM^ by the Full Bench, that the Divisional 
Judge had jurisdiction to hear the appeal, there 
being nothing upon the plaint to show that the 
value of the suit exceeded Bs. 5,000, and the 
question of jurisdiction having to be determined 
with reference to the claim made and not to the 
decision upon the claim. 

U P K 1888 (F B), 169 P R 1885, 91 P R 1859 
and 68 P R 1891 cited 66 P R 1892 (F B), expl- 
ained. Muhammad Khan v Ashak Moham- 
mad Khan 106 P R 1895. F B. 

ISS.—Punjab Courts Act (XVlII of 1884). 
Section 39— Order passed by MunsiB m execution 
of decree in suit not cognizable by Small Cause 
Court — “ Decree”— Civil Procedure Code ( Act 
XIV of 1882), Section 2-“Course of appeal, 

Held, that the appeal from an order of a Mun- 
siff passed in execution of a decree in a suit 
other than a small cause, which order falls 
within the definition of a “ decree ” 
in Section 2 of the Civil Procedure 
Code lies to the Divisional Court, and not to the 
Court of the District Judge, imd*»r Section 39 of 
the Punjab Courts Act 1884. Mukand Lai v 
Hafhhaj Rai 4 P R 1887. 

134. — Act IT of 1871 — Insolvency proceed- 
ings— 

Ufild. that no appeal lies against an order 
passed in Insolvency proceedings under Act 
IV of 1872. P R of 1882 Civil P B 33 of 1893 
Civil followed. Ram Mai v Ladha 

Singh P R 62 of 1888 Civil 

135. — S 172— Civil and Revenue Courts — 
Jurisdiction— Appeal:— 

Where in answer to a suit for ejectment as a 
trespasser brought by a lambardar, the defendant 
pleaded that he held the land from which it was 
sought to eject him not as a tenant but as a co- 
sharer; it was held that this plea raised a ques- 
tion of proprietary title and an appeal consequ- 
ently lay to the District Judge. i90o W N 46 ref 
to, ladar Lai v Deojit 1907 A W N 26 = 
4ALJ 1«30A11 25. 


App9al-Coni«rf. 

3 

136. — U P Tenancy Act S 175— No appeal 
frem orders to execute decree orders — Decrees: — 

An appeal does not lie from an order of an 
Assisstant Collector of the first class passed on an 
application to execute a decree of a court of Re- 
venue, such orders not having the force of decrees 
(27 All 31, Overruled). Mussammat Zohra v 
Manju Lai 1906 A W N 29g«: 

3 ALJ 569 (F B) 

137. -Succ'“ssion Certificate Act S 19-Appeal - 
Agent to the Grovernor of Vizagapatam-General 

Clauaesi — 

An appeal lies under s 19 of the succession 
Certificate Act from the order of the Agent to the 
Governor of Vizagapatom (18 Mad 227 Diss), 
Babubalendrani Gttruvaraju v Babttbale- 
drani Chandrasakaya Raja. 3MLT264« 
18 ML J 252 *31 Mad 362. 

133.— Landlord and tenant-Ejectment for 
non-payment of rent-Application for, by landlord 
against tenant— Warrant of ejectment granted by 
Collector-Subsequent order of Collector cancelling 
the warrant and declining to order ejectment, if a 
Judgment-Righf of appeal to the District Court- 
Bent Recovery Act (VI il of 1865 Madras) Secs 
41,43, 69, Held by the Full Bench that an appeal 
lay to the District Court against an order of the 
Collector setting aside his previous order for the 
issue of a wan ant for the ejectment of a tenant 
under section 41 of the Rent Recovery Act VII 1 
of 1866 and declining to order ejectment. 5 MB. 
0 R 289 Considered ^2 Mad 236: 25 Mad 453 Re- 
ferred to. Dontarauj Subbarayadu v Nehka- 
Itpptidi Lingayya 2 M L T 106 * 

30 Mad 473=17 ML J 129. 

Z(4) PROBATE AND ADMINISTRATION 
ACT. 

139. — S 16- -Probate and Administration Act 
V of 1681 Ss. 86, 51, 52— uistrict Judge— Assist- 
ant J udae deciding applications wherein the sub- 
ject-matter dees not exceed Rs. 5,000 in value— 
Appeal to District Court— No direct appeal to 
High Court— Power of local Legislature to amend 
an Act passed by the Supreme i-egistative Coun- 
cil— -India Councils Act 5.5 and 56 Vic 0 14 S 5.- 

Tbe Probate and Administration Act 1881, be- 
ing a made by an authority in India, is sub- 
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iect to the powers of repeal or amendment 
granted to the local legislature by S 5 of the 
Indian Councils Act, 1892 (55 and 56) Vic , C 14 
Hence, the provisions of the Bombay Civil Court 
Act, (Act XiV of 1(S69) S. 16 by which a probate 
matter can be tried in the first instance by the 
Assistant Judge and by which the appeal in 
cases where the amount of the subject-matter 
does not. exceed Bs 5, 000 will lie to the District 
Court, is one which the local Legislature was com- 
petent to make. Laxmi Tatya v Aba Appaji 
10 Bom L R 924*32 Bom 634. 

Z (5) PUNJAB COURTS ACT S 40 

14,0.— Land suit— Punjab Courts Act XVIII 
of 1884. S. 40— Suit for possessinn of a part of a 
public road. 

that a suit for possession of a pait of a 
public mad, encroached on by the defendant who 
bad built a wall on it, was a land suit, ” al- 
though the wall was intended to be a boundary to 
an agricultural field and no further appeal lay 
under s 40 Punjab Courts Act. The Chief Court 
refused the Municipal Committee opportunity to 
apply for a certificat--' foi further appeal. 

The Municipal Committee Hoshiarpup v 
AH Akbar Khan P L R 1900 p 440. 

140a. — Punjab Courts Act Section 9 — Appeal 
from decree of Judge in I'hambers refusing pro- 
bate of will. 

An appeal lies under Section 9 of the Punjab 
Courts Act, 185^, from the decree of a Judge in 
Chambers refusing probate of will — Thaddeus 
V Thaddeus 6 P R 1899. | 

Z(6) PUBLIC DEMANDS RECOVERY ss 19, S3. 

141.— Public Demands Recovery Act ( I B C. 

of 1895 sees 19 and 33 Setting: aside of sale — 

Review Revision.— Sub— Sec. 4 of sec 19 of the 
Public Demands Recovery Act — (I B 0 of 1895 ) 
in saying that any order made by the certificate 
officer under the section shall be final only means 
and intends that it shall not be open to appeal 
such as is provided by sec 32 ; the intention is not 
to make the order absolutely final so as to make 
it not open to review or revision- Matangini 
V Gi3?i8h Chandra Chongdai* 

TCWN483«8Q Ca| 6i9. 
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(Z 7; U P RENT ACT S 189. 

142. — S 189— Suit for rent- Appeal admissible 
whether the question has been whether any rent 
at all was payable by the defendant:— HeZd, that 
the words in S J89 of the U P Rent Act 1881, “ in 
which the rent payable by the tenant has been a 
matter in issue and has been determined,” include 
cases in which the question whether any rent at 
all is payable by the tenant has been a matter in 
issue and has been determined. 21 All 247 ref to. 

Beni Prasad Kuari v Betulan Bibi 

1901 AWN 75=23 AH 283. 

Z (8) PUNJAB TENANCY ACT S. 80. PRO- 
VISO III 

143. — The correction of an error and conse- 
quent modification of the decree of a Court of 
first instance by the Collector on appeal gives a 
further appeal on the whole case to the Commis- 
sioner under Section 80, proviso ( iii ), Punjab 

Tenancy Act 1887. Jaimal and Fattu v 

Maidhran 3 P R 1891 Rev. 

rz 9) AGRA TENANCY ACT S 199. 

144. — Agra Tenancy Act II of 1901 Local Ss. 
199 and 200— Action in ejectment— Defence that 
defendant a sub— proprietor — Question of title- 
Decision of a Revenue Court same as decision of 
Civil Court — Appeal to Civil Court— Suit for de- 
claration does not fie. When the defendant to an 
action for ejectnrunt defends the suit on the 
ground that he is not a tenant but a subordinate 
proprietor, be raises a question of a proprietary 
title. The Revenue Court can either try the que- 
stion itself, or refer the parties to the Civil Court 
under the provisions of s.l99 of the Act. When it 
follows the former course and decides against him 
and orders him ejectment, an appeal lies to the 
Civil Court, and it is not open to him to bring 
a suit in a Civil Court for declaration of his su- 
bordinate proprietary right. The legislature in- 
tended that the deoison of a Revenue Court up- 
on a question of title should have the same effect 
as the decision of a Civil Court. 2 A L J 334 Pol 
Beni Pande v Raja Kaiisal Kishore Prasad 
Mai Bahadur 4 A L J 53= A W N (1907) 

6=2§ All 160, 
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Z 10 BENGAL RENT ACT. 

145,— Appeal from Collectors and Deputy 

Collectors lie to Judge in land cases Act X of 

1859.— In the matter of appeals from decisions of 
Collectors and Deputy Collectors in Act X of 
1869, appeals from one and the same decision 
are not meant to be carried to different Courts. 
Appeal on questions of title to an interest inland 
or against any portion of the decree relating to it 
lies to the Judge. Ram Atitar Singh v 

Heeramun Pandey 1 N W P 36. 

14.6.-01 4 S 2d Act X of 1859-S ICO of Act 
X of 18.59— Appeal from suit reiected by Revenue 
Court— Zillah Judge, 

When a .«mit is rejected by a Revenue Courts as 
not cognizable under Act X of 1859, the appeal lies 
to the Zdlah Judge, under s 160, and not to the 
Collector, under s 156 of the same Act, 

Ram Narain V Sheo Narain Pooree 

4 N W P 1. 

(Z (11) ) BOMBAY DISTRICT MUNICIPAL 
ACT, S. 160 Cl. 3. 

147. — S. '160*- Municipality — z\cquisition of 
la nd— Compensation— A rbit i a t ion — Decision of 
District Court— Appeal— High Court— Construc- 
tion of statutes. 

Xo appeal lies from the decision of a Districi 
Court under cl. 3 of 8 loO of the Bombay Dist- 
rict Municipal Act, 1901. 

Where a statute creates a rigi‘'t not existing 
at common law and prescribes a particular reme- 
dy for its enforcement, then, that remedy alone 
must bA followed. (1859) 6 C B N S 336 Fol. 

Chunilal v Ahmedabad Municipality, 
13 Bom L R 958. 

(Z(12) ) LETTERS PATENT S. 15. 

148. — Letters Patent, S, 15— Appeal— Order 
reusing to receive security for costs. — 

An order refusing to'^receive a sum of money 
ordered to he paid as security for the costs of an 
appeal is a “ judgment ” within the meaning of 
Art. 15 of the Letters Patent, and consequently an 
appeal lies from the order Vysachary v. Ke- 
shvacharya, 25 Mad 654=12 M L J 34. 

148 A— Letters Patent. Art. 16— “Judgment ” 
-^Aot IX of s, application under — Dis- 
n^sai lif 9* ft# 


kppB9\~Gontd. 

3 Acts— Co/d/L 

Where an application is made to the High 
Court to exercise its discretionary power under s. 
25 of Act IX of 1887, and a single Judge merely 
dismisses the application, there is no sppeal 
under Art. 15 of the Letters Patent. 

Puthukudi Abdu y. Ptivakka Kurnii 
Kutti 27 Mad 340. 

Notes.*— Ref: 27 IVfad 610 = 1 Weir 788, 17 M 
L J 123=2 M L T 84=30 Mad. 311. 

Z (13) LETTERS PATENT S. 15 

148 B— 01. 15— Judgment — Appeal from 
o|i|l^ of judge on original side extending time 
for prosecution under S, 105.01. 6. An appeal lay 
under Cl. 16 of the Letters Patent from the order 
of the judge on the original side granting such 
extension of time. Kali Kinkar Sett v Dino. 
bandhu Nundy. 9 CW N 321=32 Cal 379 

148 C— Letters Patent cl. 15 — Where the 
Judge to whom an appeal is referred under the 
provisions of S. 576 of the Civil Procedure Code, 
agrees with one of the difleiing Judges as to the 
result of the appeal, but the agreement does not 
proceed on the identical lines of reasoning, there 
is no further appeal to the High Court against 
such decision under cl, 15 of the Letters Patent. 
Jebangir M. Cursetji v Secretary of State. 

6 Bom L R 230 

148 D~0 P C, 0 25, r 1 (1) (3 ) Q 882 S 380)- 
Secinity for costs horn a woman-Suit “for money” 
includes a suit which lesulls in adeciee tor money 
— A pp^ial bfcs against the order of a Judge sit- 
ting on the original side diiecting security from a 
woman — Letteis Patent, cl. 15. 

Suits which aie not exclusively for money but 
wheih will result in a decree for money on the 
relief sought come within the purview of S. 380 
of the Code of Civil Procedure, 

An Appeal lies against an order passed by a 
Judge sitting on the original side of the High 
Court requiring security from a woman under S. 
380 of the Code of Civil Procedure. 

Such an order is a Judgment within the mean- 
ing of cl. 15 of of the Letters Patent. Soonabai 
Y TribkoYandas. N Malvi. 10 Bom L R 337 

=33 Bom 39. 
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(M4) PROBATE AI^B ADMINISTRATION 
ACT a 86. 


148 E~ Probate and Administration Act Ss. 
Sr*, 00, 51 — Order granting permission to dispose 
Of imoraveable property. The word ‘ hereby’ in 
S. 86 of the Probate and Administiation Act 
means by the whole Act, and not merely by the 
chapter in which the section occurs. An order 
made by a District Judge granting permission to 
dispose of immoveable property under the Probate 
A Administration dot is appealable, Uma Charan 
Das V Mahta Keshi Dasi 5 C W N 443 = 

28 Cal 149. 


(ZIS) PROVINCIAL SMALL CAUSE COURT 
ACT S. 27. 


148 F — Hmall Cause Court suit, trial of, as 
regular suit without returning of plaint for pre- 
sentation to proper Court — 

Appeal from Munsif s decree in suit insti- 
tui-ed as Small Cause Court suit and tried as 
regular suit, A suit was instituted in the 
Munsif’s Court as a Court of Small Causes. 
The Munsiff befoie delivering judgment formed 
the opinion that the suit was one excluded from 
the jurisdiction of a Court of Small Causes and 
directed that it be removed from the register of 
Small Cange suits and entered m the register of 
regulai suits. Mq then tried the case as a regular 
suit and decieed the claim. Held^ that the suit 
was tried as a Small Cause Court suit and under 
s. 27 of Act IX of 1887, no appeal lay from the 
decree of the Muns’f. Kandhai Gii* v. Bhag- 
want Gir. TOC 144 


(Z16) PUNJAB LAWS ACT r IV OF 1872 ) 
S. 28, 


148 G — Insolvency proceedings-— Aet IV of 
1872, Section 28— Order rejecting objections 
com position -deed — ‘‘ Decree ” — 


B.el(L that an order of a Court exercising In- 
solvency » jurisdiction under Act IV of 1872, 
tejecting under Section 28 of that Act a petition - 
.er’s objections to a composition agreed upon 
betweeen the debtor and the majority of the 
creditors, is no<- an adjudication upon any rights 
claimed so as to satisfy the definition of a ‘decre( ’ 
given in Section 2 of the Code, and accordingly 
no appeal lies from such order. ( No 65 of 1882 

f! C 49 
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Civil followed 6 ■) P R 1882 Fol. ThakUF Das 
V Kidai'iiatli i P R 33 of 1883 Civil 

Notes: -Fol G2 P 11 1886. 

(Z17) PUNJAB MUNICIPAL ACT S 2. 

148 H — Remedy by appeal — Suit— Cause of 
action — Plea that appeal is inconvenient, wbether 
justifies suit — Punjab Municipal Act X.X of 1891 
S. 2 [2] — Rules made under Act Xlll of 18h4, 
force ot. 

Where, undei the rules in force, the remedy 
for a refund of customs-duty, originally leviable 
but subsequently refundable, I't by way of appeal 
against the order of the Municipal Committe 
refusing such refund, a suit for oompensauon for 
refusal to refund is not maintainable. 

The fact that the course of appeal is onerous 
or inconvenient is no justification for bringing a 
suit. 

The rules made by the Lieutenant-Governor 
under S 164,/ of act Xlll of 1884 are by virtue 
of S 2 (2) of the Punjab Municipal Act of 1891 still 
m force. References: — 12 Mad. 106, at p. 108, 
Fol 12 Mad 78 Dist. 2 Mad 862 Ref, 

The Municipal Committe, Ambala v Mohen- 
dan Singh 118 P L R 1911. 

(Z18) PUNJAB LAND REVENUE ACT S 16, 

148 J-~.S<=«3cl3ana 19— order of Deputy 
Commissioner granting or refusing sanction to 
peimanent alienation of land — Appeal-Revision- 
'Punjab Land Revenue Aet S 16. An order by a 
DeputyComrai«tsioner under S 6 (3) of Alienation 
of Land Act granting or refusing sanction to a 
permanent alienation of land required by s 3 (2) is 
not final, seeing that S 19 of the Act extends to 
the proceedings of Revenue officers under the 
provisions of Chapter Ji of the Punjab Land Reve- 
nue Act. The effect of the section is that such an 
order is, like other orders of Revenue officers, sub- 
ject to appeal and revision, as laid down in that 
Chapter Such an order may, therefore, be can- 
celled by the Financial Commissioner in the ex- 
ercise of his revision al jurisdiction under S. 16 (4) 
of the Land Revenue Act. Rom Safati Das v. 
Safd8i»a 4 P R 1908 (Rev)=7 P W R 1908 

(Z19) Succession CERTIFICATE ACT S 7. 

148 K— Succession Certificate Act 1889, Sect- 
ions 19, 26 -Investiture of inferior Courts with 
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JuribdictioTi of District Court — PunjaV> (xovern- 
ment Notification No. 570, fiated 4th Novembei 
18S9-Put)]ab Courts act, 18«4 Section 23, proviso 

Appeals from all orders under Section 7 of the 
Succession Certificate Act, 18S9, whether passed 
by a District judge or a Subordinate 3 udge in the 
Punjab lie to the Divisional Court and not to the | 
Chief Court under Government Notifications, 
Nos. 570 and 671 of 4th November 1889~Tikaya 
Mai V Launga Malik 124 P R 1890. 

148 K-S. 2fi-Giant of certificate on the ap* 
plicant’s furnishing security— Appeal 

An order passed under the Succession Certili^ 
cate Act, 1889, granting a certificate on the 
applicant’s furnishing security, is an order appea- 
lable under S. 25 of the Act. Refercnce-19 Bom 
790, Dist. Bai Nandkore v. Maganlal Varajb- 
hukhandas Shah 13 Bom L R 1208. 

(Z20) U. P. LAND REVENUE ACT S. 144 

148 L— S. 144— Older of Assistant Collector 
for allowing perfect partition of lands— Appeal- 
ing of — ‘Order for deidaim" the rights of parties 
-A.n order allowing perfect partition of propeity 
IS not an order ‘declarii g the rightb of parties’ 
wdthin the meaning of S. 144 ol P Dand Keve- 
nue Act of IS 73 and so is not appealable undei 
that section. — Munwai* AU v. Shakii?at-un 
ntssa Bibi 1902 AWN 221 = 25 All 114. 

(4) ARBITKATION (1) ARBITRATION BY 
COURT. 

149— Appeal from a decree la the nature oi 
award -/Reference of the dispute to the court 
— Award. 

The parties to a suit referred the matter in 
dispute to the Subordinate Judg<" before whom 
the suit was pending, for a settlement <>f the 
dispute between parties. The Subordinate Juda:e 
passed a decree accordingly- 

heU,{X) that the judgment of the Subordinate 
Judge was in the nature an arbitrator’s awaid 
against wdiich an appeal could not he entertained. 

(2) that the fact that the Mubordinate judge 
gave his award in the form of a decree would 
not make it a decree from which a legular appeal 
pet Sayad Zatn v, Kalabhai 

% fom L R 8f6=23 752 
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150 — Appeal— Decree in the nature of award 
— C'-ise referred to decision of Court both parties 
agreeing to abide by same— 

Where both parties to a suit referred the 
matter in dispute between them to the Court and 
agreed to be bound by the decision of the Court 
and agreed not to prefer an appeal: Held, that no 
appeal lay from the decree, the decision of the 
Court being in the nature of an arbitrator’s award; 
that the Court, had no power to review the same; 
and that the lower appellate Court having remand- 
ed the matter on appeal, its order was set aside 

being made without jurisdiition. (23 Bom 7.->2 
Sita Nath v Baikuntha Natli. 

9lBdCas296. 

151 — Arbitration— Agreement of parties to 
refer question to Court for decision— Decision if 
appealable— acting as arbitrator— Extra cursum 
eurial — 

In the course of a suit tor reco^eiy of poss- 
ession of ^ome land, the parties who ewned 
different shares of a Bergunnah came to an 
agreement to the effect thut th^y should ask the 
{ ’ourt to decide the question of title on the basis 
of the thakbust map only, and th^ plaintiff said 
he would abide by 1 bat decision. The Court decided 
accordingly and held that ‘‘the thak map itself 
showed that the plaintiff’s predecessor and bis 
co-shaiers were disputing about the land and the 
survey map showed that it was newly tornied 
chur land and that-, in such circumstances the 
thak map could not be held sufficient evidence of 
pUmtift’s title*’. 

//^./^-.-That in deciding the question on the 
basis of the thakbust map, in accordance with 
the agreement of the parties, the Court acted as 
arbitrator, and bencp no appeal lay from that 
decision. Kumar Saradindii Roy v Bhagab- 
ati Debya Chowdhurani. 10 C W N 835 

(2) JUDGMENT ON AWARD. 

152— Judgment on award— Civil Procedure 
Code, 1.S69, Ss 325, 327— Finality of decree.— 

On the application of one party to a reference 
to arbitration, without the intervention of a Court, 
to have the award filed and for judgment thereon, 
an objection of the other party, that the award 
had been eotpe to ^he^rbitri^top’ 
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had been repudiated, was overruled, and judg- 
ment was passed by the Munsif in accordance 
with the award Mehl^ (Paul, J., dissenting) an 
appeal lay from the decision of the Munsif, In 
another ^^ase the question was referred to a Full | 
■Bench, whether, when an award has been ordered 
to be filed, and judgment has been given in ac- 
cordance with it under s.327 of Act VITI of 1859, 
is such judgment open to appeal * The answer 
given (Paul, J., dissenting) was: It is open to 
an appellant to show that the paper which has 
been filed is not an award. If it is an award, and 
judgment is given in accordance with such 
awaid, such judgment is final. Per Paul, J.— 
The judgment is final Sashti Charaii Chat- 
ter jee V. Tarak Chandra Chatterjee; and 
Lala Iswari Prasad v Bir Bhanjan Tewari 
8BLP315=15WRFB9. 
Babur Meah v. Jumun Meah. 2 C L R 362. 

Notes—15 W R F B 9. 

( 1 ) FINDING OF DECREE. 

153— Finality of decree — Civil Procedure 
Code, 1859. Ss. 324 and 325.— 

A suit in the Munsif’s Court was, after issues 
had been settled ande\idence on such issues ad- 
duced by both parties, inferred by consent of 
parties to arbitration. The arbitrator made his 
award, and on the next day an order was record- 
ed by the Munsif that the parties were to file 
their objections to the award in on® day, notwith- 
standing that S 324, Act A'lII of 1859, allows 
the parties ten days for such purpose. The plain- 
tific, in accordance wfih that order, filed a peti- 
tion of objection to the award, and an order was 
endorsed by the Munsif on this petition, that it 
should be laid before the Coui’t with the papers 
of the arbitrator. The Munsif then gave his judg- 
ment, in which he went into the evidence, and, 
overruling the objection of the piaintitls, gave a 
decision on the merits, which decision was in ac- 
cordance with the award. Meld^ that such judg- 
ment, though in accordance with the award, wms 
not final under 8. 325 of Act VlII of 1859, but 
was open to appeal. In order to make it final, it 
should appear that all the proceedings have been 
regular, and the directions of Act VIII of 1859 
complied with. Gunga Nai*ain Gliose v. Ram 
ChandBosi^, - 12 B L R 48=20 W R 311. 

154 — Civil Procedure Code (Act VIII of 1859) 
Beotioa 325 -Act S of iS77, BecUou 522— Ilefci- 
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ence to three arbitrators without provision for 
award of majority being binding, Effect of — 
Objections to award — Omission to dispos® of — 
Decree — Appeal. — 

Plaintiff and defendants executed a written 
agreement to refer their disputes to three arbi- 
trators without making any provision that the 
award of the majority should be binding. Plain- 
tiff applied to file the agreement under Section 
326, Act YIII of 1 859, and an order of reference 
was made and award filed by two out of three 
arbitrators on 30th August 1877. On nth Octo- 
ber 1877, the date fixed for the next hearing of 
the case, defendants filed a petition dated 1st 
idem, objecting to the award, and praying that 
it might be remitted, on the ground that the 
award of two out of three of the arbitrators was 
not binding. The Couit ordered the petition to 
be filed, and gave judgment the same day in 
terms of the award, taking no notice of the ob- 
jection beyond saying that it did not allege cor- 
ruption. The defendants appealed to the Com- 
missioner, who rejected the appeal as barred by 
Section 622, Act X of 1877. 

Held^ by the Chief Court, that a judgment 
in terms of an award has not the attribute of 
finality unless the pioceedings immediately pre- 
ceding the deciee have been strictly regular and 
all the conditions required by law satisfied; and 
that, the decree having been passed without the 
Court considering the question raised by defend- 
ants, whether theie was cause for remitting the 
award, the appeal was not barred under Section 
325. Act VIII of 1859, or Section 522. Act X 
of 1877. 

JSeld^ further, that the legal effect of an agree- 
ment, where there is no provision that the award 
of the majority shall be binding, is that only a 
unanimous award is binding. — Hajpclliyan v. 
Mehp Chand P R 57 of 1879. 

(2) C. P. C. 1859, S. 325. 

155— Civil Procedure Code, 1859, S. 325. — 

Judgment under S. 335, Act VIII of 1859, if 
given according to the award, is final; but such 
judgment, to be final, must be one in accordance 
with ihe provisions of s. 325, and where the Judge 
I gave judgment without allowing sufficient time 
I for objections to be made to the award or for the 
award to be set aside, the judgment was held to 
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be not one within fc>. 325, and, therefore, subject 
to appeal. Jay man gal Singh v. Mohannam 
Marwari, 8 B L R 319 note: 12 W R 397. 

JN’otes:-Aftirmed by Privy Council. 

Joymungal Singh v. Mohunram Marwari, 

23 WR429. 

156-In a suit in the Munsif’s Court seven 
issues were fixed for determination, and the suit 
was then referred by agreement to three arbitra- 
tors. In coming to an award the arbitrators 
took up specifically some o'? the issues framed in 
the Munsif’s Court, and declined to enter into 
others They determined the matter m issue 
between the parties, and the award was signed by • 
the three arbitrators. Two of the arbitrators 
subjoined to the award a suggestion which, if 
acted on, would prevent the necessity of carrying 
out the award. The Munisif dealt with this sug- 
gestion as surplusage, and gave the plaintiff a 
decree in accordance with the award signed by 
the three arbitrators. In appeal it was contend- 
ed that the award was not a legal one, and it was 
sought to set the decree of the Munsif aside; but 
the Judge found that the decree was in accord- 
ance with the award, and that he was precluded 
by S. 325 from disturbing the decision of the 
Munsif. On special appeal it was contended that 
the award was incomplete, as all the issues were 
not decided, and that the decree was not in ac- 
cordance with the award, as it did not embody 
the suggestion of two of the three arbitrators. 
iihW, that the deciee was in accordance with the 
award, and was, therefore, final under S. 325. 

Sarbopee Kanto Bhuttacharjee v. Anadya 
Kanto Bhuttacharjee, 12 B L R Ap 10 = 

20 W R 226. 

Madhusudan Das v. Adoito Chapan Das, 
8 B L R 316 note: 12 W R 85. 

157— Civil Procedure Code, 1859, S. 325. — 

A suit was referred by the Munsif to arbitra- 
tion under 8 325, Act VIIl of 1859. The arbi- 
trators were of opinion that the case of the plain- 
tiff was fictitious, but nevertheless gave an award 
in his favour. The Munsif refused to uphold the 
a'*^ard, on the ground that the arbitrators had 
been guilty of misconduct in giving an award 
contrary to the evidence. The Judge revised their 
decision, on the ground that the Munsif had no 
juriiSdicilon to refer to the evidence taken before 
yaa in order |io determme whether 


Appeal-Coni'rf, 

4 Arbitration—Ce/i/^/. 

they were guilty of misconduct or not.* he gave 
judgment in accordance with the award, field, 
that his decision was not final under S. 325, Act 
VIIl of 1859: the provisions of that section refer 
only to the Couit by which the case is referred 
to arbitration. The Munsif was entitled to refer 
to the evidence before the arbitrators in order to 
determine whether they had misconducted them- 
selves or not. Papeshnath Dey v. Nahin 
Chandra Dutt, 5 B L R Ap 77 note 

12 W R 03. 

See Bykunt Nath Mookerjee v. Prionath 
Ghose, 22 W R 447. 

158 — ^Oivil Procedure Code, 1869, S. J25. — 

Where a suit is referred to arbitration by an 
order of Court, and the f^burt afterwards gives 
judgment according to the award made upon such 
leference, such judgment is final by virtue of Act 
VllI of 1859, s, 525, and no appeal lies there- 
from. Brojolal Baj Pye v- Umpitolal Baj 
Pye, Marsh 163. 

Goup Chunder Bhuttacharjee v. Sodoy 
Chunder Nundee. 17 W R 30. 

Surborec Kant Bhuttacharjee v. Anadya 
Kant Bhuttacharjee, 12BLRAplO« 

20 W R 226. 

Hotes.-— Ref: 7 W R 401. 

159 — Irregular procedure in arbitiation — 
Consent to award— Civil Procedure Code, 1869, 
S. 325.— 

A judgment in accoidance with an arbiti’ation 
award is, under the express terms of S. 325, Act 
VIIl of 1859, final, if the reference to arbitration 
has been conducted pursuant to the provisions 
of the t'bde. And where the matter in dispute 
in a suit was referred to arbitration, and the 
provisions of Act VIII were not stiictly complied 
with. ’^Eeld, never cheless that, as the appellants 
had consented to the arbitration and to the ap- 
pointment of arbitrators, and took part in the 
proceedings, and after having made objections to 
the award (which objections were considered by 
the arbitrators), they assented to the award, the 
Principal Sudder Anieen was Justified in passing 
a judgment in accordance with the award, and 
that the High Court would not interfere with that 
I judgment. Mijssep Deo Kisliim v. Misscp 
1 Bkti^wau Dass, 3 Agra 199. 


I ' ^ . I ^ ^ r 

^ U*y • 4 . 


m 


UEteAl’S OKjsI'. OiVlJb DIGEST 1811-1912. 


778 


kp^iQ&i-Oontd. 

4 Arbitration— 25^/. 

100 — Civil Procedure Cxl*^ ( Act X of 1877^, 
Section 506 — Applicjition in writing — Want of 
— Jurisdiction.— 

Hehl^ that, under Section 50G, Act X of 1877, 
an application in \vnting by the parties is essen- 
tial before a case can be icteued to arbitiatois, 
and that, where this is wanting, the reference by 
the Court and proceedings of the arbitrators are 
without lurisdiction, and a decree based on the 
award not final. 

Held^ further, that the consent of the parties 
to waive the condition required by the Act, that 
the application shall be in writing, can give no 
■jurisdiction to the Court to delegate its own func- 
tions to arbitrators, and found a decree upon their 
award, and it is only upon a consent recorded in 
writing that the Court can make an order of 
refeienceso as to render the award ensuing there- 
upon capable of being turned into a final decree. 

—Mir Amanullah v. Chota Mirza, 

PR 67 of 1879. I 

161— Decree in accordance with award.— 

No appeal lies against a decree made m ac- 
cordance with an award upon a submission to 
arbitration in the saib.Ramireddy Narsareddy 
V. Mumareddy Papireddy, 5 M H C 404. 

Notes:— Ref* 7 M 11 0 R 72. 

162— Private arbitration — Award made a rule 
of ^burt — Appeal:— 

When an award made in a piivate arbitration 
has been made a rule of Court and a decree pass- 
ed thereon, no appeal will lie except sO far as 
the decree is in excess of, or not in accordance 
with, the award. In this respect there is no dif- 
ference between a decree based upon a private 
award and a decree based upon an award made 
through the intervention of the Court. 27 All 
526, dist,— Bahadur Singh v. Negi Puran 
Singh, 1908 AWN 54=30 All 151. 

103 — The Second Schedule r. 16 (1882 Ss. 522, 
521)— Award— Misconduct of arbitrator— Decree 
m accordance with award — Appeal — Civil Proce- 
dure Code (Act XIV of 1882), Hs. 521, JS2.— 

Where an award is actually prepared and 
filed in ("hurt by the arbitrator an award which 
he intended should be acted upon and should 
form the basis of a decree and the Court, finding 
no misconduct proved, passes a decree in accord- 


Appeal-o’oH/rf. 

4 Arbitration— 

ance with and not in excess of the terms of the 
award, no appeal lie^n against the decree. 

Per Bichar(h, /.—The Legislature intended 
that where parties of their own fiee-will submit 
their differences to arbitration, they should have 
the oppoilunity of attacking the award provided 
by S. 521 and no other opportunity. They must 
be taken to have notice of the piovisions of the 
Code and cannot complain if in occaaional cases 
a decree follows a doubtful or even a bad award. 
(29 /"'al 167 P C folio enfra to 458 explained) 
Behari Lai v. Chunni Lai, 4 A L J 455= 
1907 AWN 117=29 All 457 F B. 

164— The Second Schedule r. 16 fl8S2 S. 
522) — Appeal — Decree on award — Award, illega- 
lity of — Decree, finality of: — \Vhere the reference 
to arbitration is illegal and there is an award, 
there is an appeal against the decree notwith- 
standing that it IS in conformity with what 
purports to be an award. Subbapami Reddi 
Y Rajamannap AiyangaiP. 12 M L J 396= 

26 Mad 47. 

Notes— Not fol; 32 Mad 510; Ref; 17 M L J 
394; 19 M L J 480. 

(3) C P C 1859 8. 327. 

165 — Civil Procedure Code, 1859, s. 327 — 

In an arbitration case between a mahajun 
and his gomasta, an • award was made to the 
effect that Rs726 were outstanding and due to the 
kuti, of which Rs 483 were due to the mahajun 
and Rs 241 to the gomasta; and that the gomasta 
sh<mld point out the parties owing the Rs 483, or 
in default make good the amount. J he mahaiun 
applied to the Subordinate Judge of Bhaugul- 
pore, under Act ViII of 1859, s. 327, to file the 
award. The Subordinate Judge held that it was 
not proved that the gomasta had done as requir- 
ed by the award, and ordered him to pay the 
deficit. The gomasta appealed to the Judge, 
who held that no appeal lay from the judgment 
of the Subordinate Judge enforcing the award. 
Held, on special appeal, that the Subordinate 
Judge’s judgment decided a question of fact not 
determined by the award, and that an appeal 

would Ue> Rambhanjan Blitikut v 

Spikishen Bbakat. 
2 B L R A C 260=11 W R 140. 

166— by the Majority of the Court 
( Pearson, J, dissenting ) that no appeal lies from 
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an order passed under s. 327 Act VlTl of 1859 
whether granting or refusing the application. 

Joklian Rai v Buclio Rai. 3 Agra 353. 

(4) C P C 1859 S 520. 

167— C P 0 ( 1877} Ss. 520, .521 -Where on a 

suit for the filing of an award made on a private 
reference to arbitration, the Court of first insta- 
nce, holding that there was no reason to remit 
such award to the reconsideration of the arbitra- 
tor, under the provisions of section .520 or to set 
it aside under section 521 of that Act. did not 
proceed to give judgment according to such 
award followed by deciee, but mer^^ly directed 
that such award ebon id be filed, held that its 
order was not appealable as a decree, or as an 
order. Ramadbin v Mahcsh 

2 All 471. 

Notes:— Bef. 7 Bom 315. 

168 — P^ailure of arbitrator to consider pba of 
limitation — 

Where in an arbitration under chapter XXVH 
of the Code of Civil Procedure the arbitrators 
omitted to determine a material point of 
limitation which arose in the case referred to 
them, and the Court did not think it necessary 
to remit the award under s. 520 of the Code for 
reconsideration by the arbitrators. Held that 
no appeal would lie from the decree on such 
award, it being in accordance with and not in 
excess of the award. (I L H 6yl//174) discussed. 
Kirpa Ram v Laljit. 12 W N 151. 

(5) DECREE CONFIRMING AWARD. 

169 — Civil Procedure Code Act XIV of 1882 
Section 622— Appeal from judgment on award — 
Award— Second appeal. 

Where an award has been made, judgment 
passed upon such aw^rd is final, unless the award 
be invalid. See 8 B R L f F B ) bl5. 

A question in a suit having been referred to 
the arbitration of five persons, it being provided 
that if two of the arbitrators should be absent, 
the othei three might make the award. Two of 
the arbitrators appointed, who had acted as 
pleaders in the suit with the consent of both 
partie« ceased to act and the awaid was made by 
the remaining three arbitrators The Court of the 
first instance held that the award wa» va^jd and 


Appeal-CowM. 

4 Arbitration— 

gave a decree m accordance with it. On appeal 
the lower appellate Court held that the award 
was invalid. 

Held that a second appeal lay and that under 
the cireumtances the award was valid. 

Debcndra Nath Shaw v Atibhoy Churn 
Bagehi. 9 Cal 905=12 C L R 525 

Notes;— Ap 11 Cal 37 Ref. 25 Oal HI; 15 Mad 
348; 17 Bom 357; 20 Bom 596. 

170 - The Second Schedule r. 16 ( 1882 S 522) 
— Decree made in accordance with an award — 
Appeal against the decree depends on the validity 
or otherwise of the award. As soon as an award 
has been made and filed in Court, the powers of 
the arbitrators come to an end; they become 
functus and it is not open to a dissentient 

aibitiator to come in, afterwards, and sign the 
award, nor has the Court any power to allow 
him to so sign it. 'J he award, if so signed, sub- 
sequently. becomes illegal and invalid on that 
account. 

The question, whether, under S. 522 of the 
Code, an appeal lies against a decree made in 
accordance with an award, depends upon whether 
the award itself is valid and legal. The said 
section pre-supposes a valid and a legal award, 
and not an award, upon which no decree could 
be pronounced. ( 13 All 300=18 1 A 55, 23 All 38.3 
25 Cal 141 Ref. 29 Oal 167=29 1 A 51 Ref. ) 

Ramesh Chandrs Dhap v Kalanamoyi 
Dutt. 33 Cal 498. 

(6) C P C 1877 S. 522. 

171— Civil Procedure Code, 1877. s. 522— 

S. 522 of the Code of uivil Procedure, 1877, 
which provides that no appeal shall lie from a 
decree upon an award, except in so for as the 
decree is m excess of, or not in accordance with, 
the award, assumes that the award has been 
regularly and properly pas sed by arbitrators duly 
appointed, Piigardin Ravutan v Moidinsa 
Ravutan. 6 Mad 414. 

Notes:— Foil.* 18 Oal 324. Ref. II Mad 220 F B; 
i5 Mad 348, 17 Mad 498 6 A L J 3^1. 

172 — Appeal from an award. An appeal 
does not lie from a decree propounded under S. 
522 of the Civil Procedure Code, except in so far 
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as the decree may be in excess of or not in 
accordance with the award. Ghulatn Jilani 
Muhammad. 4 Bom L R 161= 

C WN 226 = 12 M LJ 77=29 Cal 167= 

29 1 A SIP C=25 P R1902 P C. 

Notes— Ref. i C W JS 390; 30 Cal 218; TOW 
N 180; 12 0 G 40; 27 Bora 287; 29 Bom 
28.5=6 Bom L E 1132; 2 C L J 61; 11 0 
0 116; 10 0 W N e01=2 C L J 153; 33 Cal 
+98; 7 0 L J 486; 31 Mad 479 = 18 M L J 
485 = 4 M L T 328; 9 0 0 205; 19 M L J 
480: 82 Mad 510; 4 L B R 130; 1 S L 
E 86 Con. 33 Cal 7.57 PB = 10 OWN 
609 = 3 C LJ 450; 11 0 W N 240 Dist. 
28A1121 = 2ALJ 450={19O5; W N 
165: 2 0 LJ80; 26 All 205 Fol; 14 M 
L J 3.56 = 27 Mad 255; 2 0 L J 142; 29 
Mad 303; 33 Cal 11; 899; 8 <1 W N 916; 

29 All 457 F 11 = W N (1907; 177 = 4 A L 
J45B;9 BomL R259; W N (1907) 117; 

1 S L E 149 Appl. 35 Cal 648 P 0= 

18 M LJ 266=10 Bom L E 581 = 12 G 
WN 585=7 0 L J 520. 

j[7S— -Appeal — Arbitration — Decree in accor- 
dance with an award-Oivil Procedure Code, 1882 
Section 522— that an appeal does not lie 
from a decree passed upon a ■judgment given 
according to an award except in so far as the 
decree may he in excess of or not in accordance 
with the award. Sita Ram v Dhatii Ram. 

92 PR 1903. 

174 — Civil Procedure Code (188J), s. .522 — 
Order determining validity of an award— Decree 
in accordance with an award — 

Obiection was unsuccessfully taken before a 
District Munsif to the validity of an award on 
the ground of the arbitrator beins interested^and 
a decree was passed in accordance with the award. 
The plaintiff appealed to the High Court- Held 
that no appeal lay to the Subordinate Court as 
to the validity of the award. Krishnan Chetti 
V Mittliu Palatidt Vacha Mokali Tevef. 

22 Mad 172. 

Notes-Ref. 27 Mad 255 F B; U M L J 356. 

175 — Appeal — Arbitration — Decree on judg- 
ment in accordance with an award— Revision — 
Civil Procedure Code, 1882, Sections 522, 622 — 

Where an application had been made to set 
a^ide an awaid on tlie gronnd of the arbitTator’s 


Appeal- 

4? Arbitration — Contd. 

misconduct and refused after judicial deter- 
mination, and a decree was, in accordance with 
and not in excess of the award, passed under 
Section 522 of the Code, held^ that the Chief 
Court had no authority to interfere with the 
decree either by way of appeal or revision. 

( 25 P R 1902 P C ) cited and U All 
800 PC) distinguished.^Haasraj v Ganga Ram 
88 P R. 1902 F B. 

17 6 -—Civil Procedure Code ( 1882 ) s. 528. 

Decree in accordance with an award — 

A suit having been referred to an arbitrator, 
he made an award and a decree was passed, in 
accordance with it, in favour of defendant 
On an appeal by the plaintiff, it appeared that 
the award was prima fade legal and proper-— 
Held that no appeal lay against the decree. 

Kombi Aehen v Pangl Achen. 

21 Mad 405. 

Notes— Fol 22 Mad 172; Ref. 27 Mad 255 F B* 

14 M L J 356. 

177^Sch. II r. 16(1852 S. 552)— Arbitration 
reference to, through Court— Award— Decree in 

/iccordanee with award — Appeal, if lies C P 

C ( Act XIV of 1883 ) S. 52^. No appeal lies from 
a decree which is not in excess of, but is in accord- 
ance with an award made by an o rbitrator ap- 
pointed through the intervention of ihe Court, 29 
Cal 167 Fol. Haranund N i kar v Doyal 
Cliand Naskar, 2 C L J 142. 

Notes— Fol. 33 Cal 89Q. 

178— Civil Pro. Codes. 522--A ward.— Appeal 
against decree corresponding to extension of 
time for presenting an award— Evidence. 

When a decree is made corresponding to the 
terms of an aw«»rd under s. 522 of the Code, it is 
appealable if there was no award in fact or in 
^aw. Suppu V Govinda Charyar. 

11 Mad 85. 

Notes~Ex. io Mad 384; Ref. 25 Cal 757 F B; 
18 Mad 123 F B, 17 Bom 3.57; 20 Bom 
596; 9 Bom L R757 P C. 

179— Decree in accordance with the award 

illegality — appeal — Civil Procedure Co le s. 622. 

A suit was brought to wind up a partnership. 
After issues ha4 heap frapied, both ^be parties 
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agreed to refer the matter to an arbitrator, who 
submitted an award, referrino: ot parties to a 
separate suit with respect to two properties not 
comprised in the property of the company 
A decree was passed in accordance with the 
the award. Held an appeal lay from the decree 
which was'in accordance with the award, only 
when the award was *not IsKal. There was 
nothing illegal in the procedure of the arbitrator 
in referring parties to a fresh suit regarding 
propertie«.oufc side the subject-matter of the suit. 
Venkayya v Venkatappayya. 15 Mad 348. 

Notes-hef. ;32 Mad 172; Eef 26 Cal HI; 

18 All 4S2 P B. 

180— Seb, II r. 16 (^1882 Ss 622, 525)-Award 
application to file — Award not pronounced at dale 
of application— Appeal. When an award had not 
been pronounced either orally or in writina: at 
time an application was made under S, 625, C. P 
0., to’jile the award, /(eZr/,tliat the application was 
premature and that it should fail, because there 
was no award which could be “filed” within the 
meaning of S. 525, at the date of the application. 
An appeal lies to the District Court.nctwithstand- 
ing that the first Court passed a decree in accor- 
dance with such an a\^%rd. 12 Mad 331; 25 Cal 
767 (F. B. ) Ref. 58 P. L. I>. 190t>, Dist Gopal 
Chand v Mtikhan Singh 80 P R 1909. 


was passed in accordance with the award. JSehl^ 
the defendants, who did not appear, could nnt 
challenge the decree by way of appeal on tlie 
ground that thoy were not parties to the reference 
and that, consequently, there was no legal and 
valid award. It was also decided in this case, that 
it was unnecessrry to go into the (question, whe- 
ther the award was or was not valid by reason of 
the fact that some of the defendants did not join 
in the reference. 29 Oal. 167 *29 I, A. 51 (P. C.) 
Fol. 2 C. L J. 153 and 2 C. L. J. i42, Appr. 9 0, 
W. N 873, Diss. Chairman of the Pnrnea 
Municipality v Siva Sankat* Ram 38 Cai 899. 

183. — 'i he Second Schedule i 16 (1882— Ss. 
522, 521 )— Appeal— Petition to Court that 
parties will abide by the decision as final — Court 
acting as arbitrator 

■Whcie the District Munsiff passes a decree on 
both the parties agreeing to abide by its deci- 
sion as iinah the Court is merely acting as an 
arbitrate'’*, and no appeal lies from its decree 
except under Section 522, 0 P C 

Niclamarthi Mukkanti v Thammana 
Ratnayya. 26 Mad 76. 

184. — Sch. fl r. 16 (1882 Ss. 522, 521 ) Arbi- 
trators— ward— Decree— Allegation of miscon- 
duct on the part of arbitrators — Appeal. 


181 — Decree in the terms of the award-Apppal. 

When an award his been filed in Court as 

provided by S. 525, C )d3 of Civil Procedure, the 
judgment and decree based thereon must be 
drawn up specifically in terms of ^he award 1 f 
the decree mer »ly decrees in general terms the 
claim of one party or of the other it cannot be 
said that such decree is m accordance with the 
award, and not being in accordance with the aw- 
ard, an appeal will he therefrom. Ummi Fazl 
V Rahim-uii nissa 13 All 366 = 

11 W N 129. 

Notes-Eef: 10 0 W K 601 = 2 C LJ 15.3. 

182— The Second Schedule r. 16 (1S82 S. 622) 


No appeal lies from a decree which follows an 
award made according to lau , even where the 
Court passing the decree [disallows the applica 
tion by one of the parties who seeks to attack 
the award by reason of the arbitrator’s alleged 
misconduct. Walji v Ebji. 6 Bom LR. 1132, 

=*29 Bom 285. 

Notes — Appl, 10 0 W K 601. 

(7) AWARD DEGREE IK ACCORDANCE 
. ’ WITH 

1851.— Appeal— Arbitratioi - \waid-Decjee in 
terms of awaid — Awaid by three out of four 
arbitrators— Illegal awaid. 


A ppeal- Arbitration— Decree m sccordance with 
award— Legality or validity of awar<l 

In a suit, in which there were sever il defen- 
dants, one of the defendants alone appeared and 
the others did not enter any appeaiance at all. 
The plaintiff ami the <ltfendant that appiaxtd 
applied for e* TOfetanoe of the oa’>e to arbitration 
and $ip 4m reteOii and a deerae 

... b 




I 


f I 


vvuere a uecree nas oeen passed in terms o 
an award, appeal lies only where the question i 
whether the award wag illega], being void// 
tMdto, Naudram VNemehand. 

P J 1892 P. 146 « 17 Rom 857 

Notes— Fol ' 24 Cal 469. Eef; li 

Mad 423 P B: 18 All 422 F B; 6 Bom 1 
B1132. A|t: 29 flom285, 

♦ ^ 
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185^.--_Ss.510, 620, 521, 622, 623-Agree- 
ment to refer to arbitration — Consent of arbitra 
tors not taien— Kefusal of some arbitral ois 
to act — Appointment by Court of new arbitra- 
tors — Award passed by old and new arbitrators ^ 
—Decree in accordance with award — Invalid 
award— Appeal. 

An agreement to refer matters in dispute to 
five arbitrators was filed under S. 523, of the 
Code of 1882. Two arbitrators, who had never 
consented to act, refused to act and subsequently 
died. The Court appointed new arbitrators in 
their stead. The three of the ^id and the two 
new arbitrators made an award, and tbe Court 
passed a decree in accordance with it : E^ld^ 
by the Full Bench, that no appeal lay against 
the decree, though the award, not having been 
made by the tribunal constituted in accord- 
ance with the agreement of the parties, was 
invalid. 

Per ]\Jnte^ C,J. — If an arbitrator once con- 
sents to act and then refuses or dies, etc,, the 
Court can appoint a new arbitrator under S. 
610, independently of the wishes of the parties, 
but not otherwise. 

An award made by a tribunal of arbitration 
not constituted in accordance with the provisions 
of the Code, is invalid. 

A defect m the constitution of a tribunal of 
arbitiation is no ground for remitting an award 
under Section 520 or for setting it aside under 
Section 621. 

Per Midsh nasimm't Aitfar^ J. — When a decree 
is in accordance with the award, no appeal lies 
except in so far as the decree is in excess of or 
not in accordance with the award, even if the 
award was in-^alid for want of submission, or 
for any ij regularity m tlK^ leference, or for any 
other oause whatsover, and whether an applica- 
tion to set it aside was not made or was made 
and refused. 

But if tbe arbitrators refuse to reconsider an 
award remitted to them, it becomes void. 
Therefore, a decree passed in accordance with 
such award is not a decree under Section 622 
and is appealable. Tallapi?agada Siirya 
Narayana Rao v Tallapragada Sarahaya. 

9 Ind Cas 173 (F B)==:9 M L T 251. 

0 50 
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4 Arbitration — CoM. 

186 — Non* compliance with provisions of law- 
Reference to arbitration — Finality of award. — 
A decree based on an awaid is not final, if the 
leterence was not made according to the provi- 
sions of law. If the parties had agreed to refer the 
matter to private arbitration, they will be bound 
by the award, unless it comes under any of the 
lust exceptions, (4 P. R. 1882, F. B. R.) 

Hakam Raila v Janda. 130 P. R. 1883. 

(8) ORDER CONFIRMING AWARD. 

187 — Award — Civil Procedure Ct de, 1877, s. 
521,522. 

On appeal from a decree seating aside an award 
the District Judge reversed the decree of the first 
Couit and made a decree in accordance with the 
award. Held that, s. 522 of tbe Civil Procedure 
Code did not take away the right of second 
appeal against the latter decree. Rughoobur 
Dyal V Maitia Koer 12 C. L R.,564 

Notes— Diss 10 All 8. Fol: 8 C 
W N 390; 2 C L J 80; Ref.28 A1140'^ = 3 A 
L J 108 =(1906) WN64. 

(9) N. W. P. RENT ACT REFERENCE TO 
ARBITRATION UNDER. 

188 — Applicability of the provisions of O. P. C. 

The piovi'sions of the Code ot Civil Procedure 

relating to awards are not applicable to suits 
under the N. W. P. Rent Act, 1881, the matteif 
in dispute in which have been referred to arbi- 
tration, as section 96 (a) of that Act specifically 
imports into it the procedure of the N. W. P. 
Ijand Revenue Act with regard to arbitration. 
Where the Court trying a suit under the Rent 
Act the matters m dispute in which have been 
referred to arbitration, has refused an 
application to set aside the award, and has 
decided the ease in accordance with the 
award of the majoi ity of the arbitrators no appeal 
lies from its decision Fahinunnissa v Ajodha 
Prasad. 6 AU. 170=4 W. N. 15 

(lO; MISCONDUCT OF ARBITRATOR 

189— Misconduct of arbitrators —A judgment 

Of a Court given in accordance with an award 
of arbitration is final, even if there has been corru- 
ption and misconduct on the part of the 
arbitrators. Ramanoogra 

Chobey v,Putmoorta Chob*»yan. 7 W R 205. 
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Sreenath Ghose v. Rnj ChUDder Paul 

8 W.R, 171 

Elalieebuksh Hajoo 14 W.R, 33 

S C. llahee Buksh 5 B L. R, AP., 75 


190 — Arbitrator’s misconduct. 

Where an award is objected on the ground of 
misconduct of arbitrator and the objection is 
overruled by the Court, and a decree is passed in 
terms of the award, no further appeal lies from 
such decree, v. Sun derial 

(10 Bom LR 581=12 C WN585==7CLJ 5 
20«138 P L K 1908=35 Cal 648 P C=S5 I 
A88=:80PR1908*99 PWR1908 = 18M 
LJ26e-4 MLJ 25=14 Bur LR 146 

Note*:— 12 0 C 40 Ref: 1 Ind Cas t)93 AppI 

191 S /j21 — T)q> ive made on awanl, if appea- 
lable on the ground of misconduct of arbitrator. 
There is no appeal from the award of an aibitrator 
(in accordance with whioh a det lee has been made) 
on the ground of misconduct of the arbitrator, 
e C W JS 226: sc L 11 29 Qai 16*7 (IPOl) followed. 
An award made and signed I ut not submitted 
to the Court within tic time allo'wed for delive- 
ring the same in Couit IS ^alld in law, 13 Bom 
119 (1898) and 22 Mad 22 (,bdS), relied on. 
Bebendra Nath Chatterjee v.Sarbamangola 
Debi, 8 C W N 916. 

192 — Arbitration — Lower Appellate Couit 
giving judgment in acccordance with award — 
Civil Procedure Code (Act x of 1 877). S 522 — 
Appeal- 

Held, tHt a further appeal lies fiom an order of 
a lower Appellate Court, who aftei reversing the 
finding of the fii&t Court upon the question of 
misconduct imputed to one of tic arbitratois, 
proceeds to pass judgment in terms of the a%vard 
of the majority of the ar hitrators. Mussammat 
Bano V Nasar. P R 5 of 1880 Civil. 

193— Conclusion of arbitrators. 


AppeaI-0;nM. 

4 Arbitration— ^ h/z/d. 

An appeal lies from an order of a Gouit set- 
ting aside an award for misconduct or corrup- 
tion; that is. when a par^y appeals on the mer- 
its, he is entitled ai«o to urge that the lower 
Court should not have set aside the award, and 
the Appellate Court can determine the question 
and uphold the award if it considers it was set 
aside for insufficient cause, Mussamat Bhoi 
Y Sher Baz Khan. P R 59 of 1875, Civil. 

194A — Misconduct of arbitiatois (Act X of 
1877). 

An agreement to refer a certain difference 
between the paities thereto to the arbitra- 
tion of certain persons was, on the 
appitc-ition of one of th#» paities, A K, regis- 
tered and numbcied as a suit by the Oouit of 
the Sitli#dinate Judge of Bareilly. The Subor- 
dinate Judge caubul the agreemeni. to be filed 
and made an order of reference thereon.The award 
was remitted to the arbitrators for reconsideiation 
under S. 520 of the Code ot Chvii Proce- 
dure and the aibitrators reconsidered it and deli- 
vered a fresh award. The buboidinate Judge after 
disallowing certain objections taken to the award 
on the ground that they were not of the na- 
ture montioiied in s 521 made a decree in favor 
of the plaintifi in accoidance with the award.The 
defendant appeal d to the Id^triut Judge who set 
aside theawaid nn the giourid that the arbitrators 
had been guilty oi misconduct. that. thel)js- 
trict J ndge y as ir t compet. nt to bear an appeal 
from the decice of the fiubord’nate Judge made 
in accordance with the awaid. ( w’x 1882 
P 34 ) followed 

AsadnlJah Khan v Ahmadullah Khan. 

2 W N 95 

(11) C P C 1822 S 522 

195.-- -Irrognlarities m procedure. 

An appeal will not lie from a decree passed 
upon a judgment given according to an award 
merely because there may have been some irregu- 
larities in the procedure of the arbitrator, tbos* 
irregidaiities not being of such a nature as to 
render the award no award in law. ( W N 1894 
p 60 ); ( 16 Calc, 482 )( 6 All 174 ) referred to. ’ 
Ramdhan Singh yKanan Singh. 

16 Wi!i 16 . 


18 All 414= 
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196. —Appeal from refusal I'd remit. 

The omission of a Court to remit an award 
which determines matters not referred to arbitra- 
tion, cannot be nrgred on appeal. Section 225, 
Oivii Procedure Code, is permissive, not obli- 
gatory. Chooliiii* Singh v Jeet Singh. 

P R 64 of 1870, 

197. — Arbitration-— Award Corruption-— 

Cm! Procedure Code, 1859, Sections 325,32 1 and 

S25 ). 

that there can be no appeal from the 
]u<3gment of a Court passed according to the 
award of arbitiator. except on the ground of 
disregard by the Court of the piovisions of the 
Act relating to arbitration, 'i he plea of coriup- 
tio!i having been rejected by the Court of First 
Instance, cannot be taken up by the Appellate 
Court. Sections 323, 3 34 and 325 of Act Vlll of 
1859 are addressed to the Courts that make the 
reference to arbitration. Madho Singh v 

Bhag wan Singh. C ISthC’s June C’sl864. 

198. — Civil Procedure Code ( 1882 ), Ss. 52.5 
and 526— Arbitration without intervention of 
Court — Application for decree in terms of award 
— Denial of submission to arbitration and genu- 
ineness of aw'ard. 

An appeal lies against a decree passed upon an 
award under Civil Procedure Court Ss. 625 and 
526, when the cause shown against the tiling 
of the award has denied the submission to arbi- 
tration and the genuineness oi the award. 
Husananna vLinganna 18 Mad 423. 

Notes:— P^ol 25 Cal 757 F B: 20 Mad 490. 
Ex 33 Cal 757 P B; M: 20 Mad 89; 22 
Mad 172, 10 C W N 601 = 2 C L J 153. 

199. — Order tiling an award— -Appeal. 

When an application is made to a Court to 
file an award, an order granting the prayer and 
an order refusing the prayei' are both decrees; and 
an appeal lies therefrom. Thimvengadatha- 
tayangar v Vaidiuatha Ayyar. 29 Mad 303. 

900. — Section 1, Art T Sell, ii, Art. ll-Order 
directing an award to be filed — C. ?. C. Sec 526 — 
Order having the foice of decree— Appeal. 

The present appeal was brought against a 
jhdgmeht and decree directing that an award, 
made on a reference to arbitration by the parties 
without the intervention of a Court of justice, be 
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filed under 8. 526 of the CPC. The decree was 
for recovery of a sum of money. The appeal 
memorandum was stamped with a stamp of Rs. 
2, as for an appeal falling within Art, II of Soh. 
11 of the Act. Held, that an order directing an 
award to be filed is an order having the force of a 
decree and is in effect a decree and that, 
consequently the appeal memorandum ought to 
bear an ad valorem fee calculated on the amount 
decreed to he recoverable as provided by Art 1, 
Sell. I of the Court fees Act. 29 Cai. 167, Fol. 5 
All. 333, approved and 23 Cal. 723, Dist. ) Hari 
Molian Singh v. Kali Prasad ChaUha 

33 Cal 11 

201 — Civil Procedure Code (1882). ss, 621 and 
522 — Award — Decree on judgment in accordance 
with an award. — 

Where a decree has been made upon a judg- 
ment given npon an awaid and is not in excess 
of, and is in accordance with the award, an appeal 
from such decree will lie on the ground that the 
so-called award upon which the judgment and 
decree are based is from one cause or another no 
award in law. Where an application to set aside 
ail award on the ground of the misconduct of an 
aibitrator has been made under s. 521 of the 
Code of Civil procedure, and such application 
has been refused after judicial determination, 
and a decree made under s. 522 of the Code, 
which is in accordance with and not in excess of 
tbeaward, no appeal basedupon any similar ground 
will lie from the def’ree so made. 4 All,, 285, 23 
W. R , 429. 17 Bom.. 557, 6 All, 174, referred to. 
Ibrahim A Ii v. Mohsin AH 18 All 422 

= 16 WN137 

202 — Sch. 11 ( Ss. 522, 520)— Decree in accor- 
dance with levised award — No appeal on the 
ground that prior remittal was wrong, maintain- 
able. — 

The provisions of S. 522, C. P. 0. as to appeals 
from decree on awards should be strictly constr- 
ued. No appeal lies from a decree passed, in 
accordance with au award revised after remittal 
^f a prior award under S. 520 0. P. C. on the 
ground that the remittal order was erroneous. 
AhwZiIc;— No appeal lies against decrees passed 
in accordance with awards on the ground that an 
order under S. 520, C. P. G. was either improperly 
made or improperly refused — Subbiahlycr v. 
Subramania Iyer. 18 M L J 485,31 Mad 479 
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SOS— Appeal— Award— Decree on judgment 
based upon an a ward.— 

Where, after judicial consideration ol objec- 
tion to an award filed in Court, judgment is 
given according to the award and a decree 
passed upon such judgment, no appeal will lie 
from such decree except in so far as it is in 
excess of, or not in accordance with, the award. 
Under such circumstances, the High Court refused 
to entertain an appeal in objection to an award 
to the effect that two out of five arbitrators did 
not, as a matter of face, take part in the arbitra- 
tion proceedings, when such objection had not 
apparently been raised before the lower appellate 
Court. 18. All ^22 and 6 C. W. N. 226 ref. to— j 
Bacha Pande v. Ganesli Pandc. 1902 A 
W. N.195 also 1907 A. W. N. 117 = 4 A. 

L. J. 45S«29 All 457; F. B. also 8 G. W. N. 
916=6Bom. L. R. 1132=::29 Bom.285=19M. 
L. J. 480=29 Cal 167=29 I. A. 51: P. C. also 
Hansraj v. Sundar Lal=s7 C L J 620=12 C 
W N 785=18 M L J 266:= 10 Bom. L. R. 581 
=35 Cal 648 = 35 1. A. 88; P. C. 

204. — Appeal— Decree on private award. 

A private award having been filed by one of 
the parties under S. 625, Civil Procedure Code, 
the other party objected and his objections were 
overruled. Seld, that no appeal lay from a de- 
cree made in accordance with the award. Geidt, 
J. — The only questions that can be brought be- 
fore an appellate Court in procee^^ings under Ss. 
525 and 526 of the C. P. 0. are (1) Whether any 
matter has been referred to arbitration without 
the intervention of the Court and an award 
made thereon; (2) Whether the decree ultimately 
made, is in excess of or not in accordance with 
the award. (6 0 W N 2^6 and 10 C W N 60.9 
considered.) Abdul AH v Anwar AH. 

11 C W N 220. 

205.— JSch. 11 r. 16 (1682 Ss. 5.92, 525, 526)— 
Arbitration award, private— Decree — Appeal. 

When a Court has ordered a private arbitra- 
tion award to be tiled under s. 526 C. P. C. and 
has drawn up a decree in accordance with the 
award, no appeal lies against such decree except 
in so far as the decree may be in excess of or not 
in accordance with the award. 

Quaere: Whether this rule is not limited to 
cases Of ihisephdtiot and has any application 


1,1 * i * ‘ i ^ ^ ^ 
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when the cause shown against the filing of 
award has denied the submission to 
or the genuineness of the award. 

S. 526 should be read with S. 622, the provi- 
sions of which are, by implication made appli- 
cable to cases under the former section; the Court 
must proceed to give j udgment according to the 
award and upon the judgment so given, a decree 
shall follow from which decree, no appeal lies, 
except in po far as the decree is in excess or not 
in accordance with the award. 

The decision of the Pull-Bench in Islahomed 
Wahidiiddin r JJaVumn (2), in so far as it affirm- 
ed the decision in Kali I^vosanno Gosh r Rajani 
Kani Chatfe'} joe (d), has been over-ruled by the 
Privy Council in the case of Ghulum Jilanl r 
Muhammad Ilusisan, ( 4 ). 

Semhle: An order of refusal by a Court of 
first instance to file an award under S. 526 0. P. 
C. is a decree against which an appeal lies. 

The bar as to appeal provided by S, 522 0. P. 
0. is applicable only when a decree has been 
made in accordance with the award by the Court 
of first instance and not when a similar decree 
has been made by a Court of Appeal in reversal 
of the order of the first Court setting aside the 
award. Chintamoni.Aditya v Haladhar 
Maiti. 2 C L J 153=10 C W N 601. 

s. c, 3 C L J 450=33 Cal 757 F B. also 

7 CL J486 

206.— Arbitration— det X of 1877. Section 
552— Judgment given in accordance with award 
j before expiiy of ten days allowed for application 
to set it aside. 

The deciees fiom which no appeal will lie, un- 
less on the grounds specified in section 522 of the 
Civil Procedure Code, are only the decrees passed 
upon judgments in accordance with an award 
given under the provisions of that section. 


Where therefore judgment was given in ac- 
cordance with an award before the ten days al- 
lowed for an application to set aside the award 
had expired, held^ that such judgment could not 
be regarded as one under Section o22, and was 


therefore appealable. 


Hurdeo v Thana. 

P. R. 48 of 1882. Civil. 

207.— Arbitration— Act X of 1877, S. 522 — 
Judgmehtin accordance with award-Misconduot, 
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Where the Court of first instance passed a 
decree in accordance with an award of arbitrators, 
after disallowing obiections on the ground of 
corruption put forward by one of the defendants, 
and on the said defendant’s appeal, the lower Ap- 
pellate Court set aside the award and remanded 
the case for decision on the merits on the ground 
that he was not satisfied that the arbitrators had 
acted honestly in making their award, and he was 
therefore not prepared to accept it, held.) that as, 
under the last clause of S. 523 of the Civil Pro- 
cedure Code, no appeal lies from a decree passed 
in accordance with an award except so far as it is 
in excess of, or not in accordance with, the award, 
and no objection of this nature was taken to the 
decree in the appeal to the lower Appellate Court, 
the judgment of that Court was therefore passed 
without jurisdiction and could give no jurisdiction 
to the Court of first instance to re-open the case. 
Dewa Singh v Ganda Singh. P R 17 of 1883. 

208— Decree in terms of award — Slight 

modification — Award illegal — Civil Procedure 

Code (1882) S 52^. In a suit which was defended by 
an agent ( am-mukhtar ) for the defendant, the 
agent applied to refer the matter to arbitration 
though he was not so empowered under the 
Am-Mokhtarnamah. The award having been 
submitted, objection was taken on behalf of the 
defendant that the agent was not authorized to 
apply for or consent to the reference. The objection 
having been overruled, the Court made a decree 
in terms of the award with a slight modification 
in the defendant’s favour — Held, in answer to an 
objection that no appeal lay under s 522 of the 
Civil Procedure Code, except in so far as the 
decreo was in excess of or not in terms of the 
award, that an appeal would lie if the award was 
shown to be illegal and void ub iiiiHo. I L R 17 
Bom 357 followed. Saturji Pertap 

Bahadoor Sahi v Dulhin Gulab koer. 

24 Cal 469. 

Notes— Fob 1 Bom L R 261; Dist.2SCal 303; 
SOWN 26S; 7 C W N 343. 

209 — 6.54 — Acquisition of inalienable charity 
properties — Award directing investment in 
Government securities, maintainability of appeal. 
The land taken up by Government in this case 
was the endowment of a family charity and as 
such inalienable and the award made directed the 
compensation-money to be invested in Govern- 
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ment secuirities. It was the appellant’s conten- 
tion that no order for investment should hsve 
been made, the land being alienable. Held, an 
appeal lay against the award so far as regards 
the direction for the investment, but the land in 
question was p^ima facie not alienable and 
the order for investment appealed against was 
therefore, rightly made. Shiva Rao v 

Nagappa 29 Mad 117 

210 — Judgment in terms of an award — Ss. 
521 — 622 of the Civil Procedure Code (Act XXV 
of 1882 )— 

If the award upon which the decree is based 
is not a valid and legal award then only an 
appeal will 11^=* against a decree given in terms of 
the award under s. 522 of the Code of Civil 
Procedure. 9 Gal 905. 11 Cal .37; 16 Calc 48<2, 

6 All 147 15 Mad 348 referred to. Kali 

Prosanno Ghosc v Rajani Kant Chatterjee 

25 Calc 141. 

Notes— Fob 25 Cal 757 F B; 29 Cal 278; 
Over. 29 Cal 167 P C=6 C W N 226« 
29 I A 51. Not Fob 10 0 W N 601. Ref. 29 
Bom 285; 33 Cal 498; 6 Bom L K 113^. 

211. — Sch. II, para 16 (2j~Arbitration, re- 
ference to — Award -—Decree in accordance with 
award— Appeal. 

Held that no appeal lay to the Court below 
from a decree passed upon an award which was 
in accordance with it and not in excess of it, the 
Court of first instance having heard the objections 
thereto and modified the award so tar as it was 
in excess of the actual reference. Narain Das v 
Ram Prasad, 9 A L J 258. 

212. — Sch iI(S 522)—Appeal— Trustee— Re- 
moval — Reference to arbitration— Jurisdiction to 
refer:— No appeal lies against a decree passed up- 
on a valid award except on the ground that the 
decree is either in excess of, or not in accordance 
with the award. Misconduct in rejecting evidence 
is no ground. It is not uUm vh'es to the District 
Judge to refer a suit for the removal of a 

trustee to arbitration. Nambi Aiyatigar v 
Narayana 11 M L J 337. 

(12) CPC (1882), S 525,526 

213. — Award — Denial of reference — Jurisdic- 
tion of Court-Determination of factum of reference 
— Ss 525,526 of Civil Procedure Code (186"2)— 
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B[elA Hy the Full Bench that an order under, 
S.625 determining that there has been no valid re- 
ference to arbitration and rejecting the application 
is a “decree” within the meaning of s and is as 
such appealable 25 Gal 141 followed Maliottied 

WahMiiddin v Hakiman 25 Cal 757 = 

2C W N529. 

Notes:— Fol; ^3 Mad 702: Raf 27 Mad 255 
F B; 29 Cal 27<9; 6* 0 W N 235; 28 
Bom 257; U M L J 366'; 31 Gal 52d; 28 
All 6'21 = (1906) WN 736, 2GL J cSO; 
2 0 L J m,Ul \ 33 Cal 757 F B==10 0 
W N 607, 609 =J C L J ^750; 7 0 L J m 
9 C L J 563 = 73 CW N 657; 36 Cal 773; 
29 Bom 62i F B. Over: 29 Cal 17o P C- 
9 C W N 226=29 I A 61. 

214. »-Arbitration— Appeal against awaid fil- 
ed under Section 626, Act of X 1877— Ground foi 
such appeal. 

JSeld, that an award which omits to determine 
matters refened, or which professes to determine 
matters not referred or which is so indefinite as ^-o 
be incapable of execution as a decree of Court, is, 
for the purposes of S 525 and S 625 of the Code, 
no award, and appeal lies against a d#‘cree giving 
efiect thereto. Lala Dharm Dass v Ajudhia 
PeFSkad P R 70 of 1881. 

(13) JUDGMENT NOT IN ACCORDANCE 
WITH AWARD. 

215. — Judgment not in accordance with aw- 
ard — 

An appeal lies from a judgment given on an 
arbitration award, on the ground that the judg- 
ment is contrary to the award. Deb Narain 
Singh V Rajmonee Koonwar 3 W R 168. 

Notes:— Ref; 8 W R 777. 

216— Arbitiation— Civil Procedure Code (Act 
X of 1877} Section 322— Award too indefinite to 
be capable of execution — Decree not m aceord- 
ance with award. 

In a suit for ^tU share in certain property 
left by the widow of one M S., in which the de- 
fendants pleaded niter aka that the houses in- 
cluded in the suit were their own property, the 
parties afteed to the matters in dispute to 

wito eyentuaiiy 
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awarded the plaintiff a ^h share in all the houses 
left by the deceased. The arbitrators on being 
examined bj the Court stated that out of 12 
j houses in the village, which the defendants claim- 
! ed as their own, eight belonged to M. S , and the 
remaining four descended to the defend mts from 
their father* whereupon the Court passed a de- 
cree to the effect that plaintiff was entitled to a 
^th share of the houses left by M. S. 

J7eid, that the case did not come before the 
Court as one governed by Section 522 of the Code, 
in which no appeal lay, as there was no awaid in 
the sense in which that term is used in the 
Oo|e of a complete adjudication of the points re- 
ferred to the arbitratois for decision and one capa- 
ble of execution and that therefore an appeal lay 
both on that ground and also on the further 
ground that the decree stiictly speaking was not 
in accordance with the award as pronounced. 

Kala Singh v Dhanno Singh 
PR 47 of 1883, 

217 — S. 522 0. F. C.— Decree in accordance 
with award— Appeal— No award in law or fact. 

Me/d, that an oppeal lies from a decree passed 
in accordance with an award when such decree 
is impunged on the ground that there is no 
award in law or in fact, upon which judgment 
and decree could follow under s. 522 of the Code 
of Civil Procedure. C3 Suth P 0 C ; and (<. 

L R 4 All 283) observed on. Lachman Das 
V Brij Pal 6 All 174=4 W N 16. 

(14) ADDITION TO AWARD. 

218 — Addition to award. 

The addition in a judgment aocoiding to an 
award of a trifiing direction upon a matter not 
referred to the arbitrators, which was quite sepa- 
rable from the other parts of the award, and did 
not affect the decision on the matter referred, was 
held to come within the concluding part of Act 
VIII of 1859, s. 326, and not to affect the finality 
of the judgment. Hup Sooiidupce Dabee v 
SreedhiiP Bhuttachapjee. 17 W R 352 

(15) ORDER VARYING AWARD AS TO 
PAYMENT UNDER DECREE. 

219~0rder varying award to payment; 
under decree. 
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An appeal will lie from a decree which Taries 
an award by containing a direction for payment 
by instalments which ia not contained in the 
award. Phif an v Bahoran. 7 N W 367 

(16) DOUBT AS TO VALIDITY OF AWARD. 

220 — Doubt as to validity of award. 

An appeal b*es where the reality of an arbitra- 
tion award is questioned on the ground of there 
having been no valid submission to arbitration. 
Jungli Ram v Ram Heet Sahoy 19 W R 4*7 

221 — Appeal — Award— One of the arbitrators 
signing blank paper —Arbitrator, absence of one 
part of hearing- 0. P. C. (Act XlVof 1882), S. 
516. 

An appeal lies, when there is no award in fact 
or when theie is a void award. 

When there was no proper compliance with 
the lequirements of S. 516 of the Code, the award 
was ineffectual and in fact void, and an appeal 
lay from the decree or judgment based upon the 
award made by the arbitrators. 

S. 616 of the Code cr>ntemplates an award in 
writing properly signed by the persons who make 
it. 

Where an award had already 'been made and 
a judicial decision arrived at, a subsequent embo- 
diment of the decision of the arbitrators in cer- 
tain papers which already bore the signature of 
one of them and was signed subsequently by the 
others, did not vitiate the judicial act of the arbi- 
trators. 

The absence of one of the arbitrators from a 
part of the hearing vitiates the judicial character 
of the proceeding. Where the absent arbitrator 
signs a blank paper on which the decision is 
written out by the other arbitrators, the award 
is void. Benode Lai Pakrasi v Pran Chan- 
dra Pakrasi. 14 C L J 143. 

222 — Appeal-Time for setting aside an award 
not expired— Decree passed— Whether final. 

Where a decree was passed in accordance with 
an award befoi^ time for taking objections to the 
validity of the award had Expired : — Eield that, an 
appeal Uy against the decree. Before passing 
such adeci#^8 it is necessary for a Court to stay 
its hands until the time for making an applicati- 
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on to set aside the award had expired.! 9 W B 422, 
23 W R 429, ref to, Najam-tid-din Ahmad y 
Albert Pueeh 4 A L J 450- 

1907 AWN 184=29 All 584. 

(17) CPC 1859. S. 325. 

223 — Arbitration — .Tudgment according to 
award— Act VIII of 1859 Ss. 325, .327— Applicati- 
on to have an award filed in court — Appeal. 

Where there has been an award, and the de- 
cree passed by the Court below is in accordance 
with that award, that judgment is final. Bat 
where it can be shown that there was not m fact 
any award on which a judgment could be based, 
there is no final decree, and an appeal will lie. 

The fact that the arbitrators themselves clea- 
ily doubt the correctness of their decision in a 
strong objection to the finality of an award It 
is one which tends to show that the award is not 
valid; and on this ground an appeal will be agai- 
nst an order granting an application to have an 
award filed in court. (21 W R 248; 16 W R 9F B 

a B L R Bl6 Diss). Bunyad Mahton v 

Nathoo Sahoo 1 C L R 455=3 Cal 875. 

Notes;-~Appl; 3 All 427. Diat: 6 Mad 414. 
Expl: 7 Cal 166. Ref: 1.5C L R 14; 10 Ual 
74; 4 All 283; 18 All 422 F B 

224— Awaid Act VIII of 1869, Section 3^5— 
Irregularity — Appeal from jndgmc'ut on award. 

There is no appeal from a ji^lgment under 
Section 325 of Act VllI of 1869 i pon an award, 
23 W R 420,12 B L R 48; 3 Cat 375 di*,tinguished. 

Wazir Mahton v Ltilit Singh 
7 Cal 166 = 8 CL R 505. 

Notes:— Diet: 9 All 253 

225— The Second Schedule r.l4 (1882 Ss. 620 
521, 522, 525, 526)— Arbitration out o? Court— Ob- 
jection to validity of submission- Appeal. If an 
objection to the validity of the submission is made 
and the Court disallows it, no distinction can be 
drawn between such a case and one where an 
objection is taken, which is specifically mention- 
ed in S. 52u or 521. The intention of the Code 
seems to be that, in the one case as much as in 
the other, if an objection to the validity of the 
submission is made and the court disallows 
it, no appeal shall lie, except on the ground men- 
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tion^d in S. 532. The principle of finality appears 
to be equally applicable. 10 C W N 609. Fol: U B 
B. (1904-1905), Civil Procedure,, 40, 29 I A 51 
(? C) 10 0 W N 601. Ref. Nga Hmaung v 

Nga Kyaw Ya U B R (1906) C P 52 

226— Award, iudgment in terms of— Defen- 
dants not all joining in reference— Appeal. j 

The question whether under s. 522 of Civil 
Procedure Code an appeal will lie against a decree 
given in terms of an awaid, is dependent upon 
the question whether the award on which the 
decree is based is a valid and legal award. In a 
suit, a plaintifi and only some of the defendants 
applied to refei the suit to arbitration; an award 
was given and a decree was made in term*^ of such 
award. The plaintiffs objected to the award being 
valid, on the ground that all the parties to suit 
had not joined m reference to arbitration: the 
objection was disallowed and judgment given in 
terms of the award*— that an appeal would 
lie from a decree diaollwlnsr the objection and 
confirming the award. Joy Prahash Lall 

▼ Sheo Golaiti Singh. 11 Cal 37. 

)jjotes:— ^ppl: 16 Cal 48.9, Ref: 24 Cal 908 P 
B;25 Cal 141; 757 F B: 27 Cal 61; 20 Bom 
595; 9 C W N 873. 

227— The Second Schedule r. 1 { 1885 Ss .“JOG 
52*3)-AU parties— Reference by some Appeal. An 
award on a reference under S.50b CPC not agreed 
to by all the parties to the suit is invalid in law. 
An appeal and a second appeal He from a decree 
passed upon such an award. Parscdh Narayan 
Singh V Ghanshyam Narain 9 C W N 873. 

Notes.— Diss 33 Cal 899. Ref 17 M L J 39^- 
10 C L J 41; 14 C W N 76 

928— Second Schedule r. 1 (1882 Sh. 605, 622) 
—Reference to arbitiation by some only of the 
parties to a suit — Award and decree in terras — 
Appeal. An award passed on reference to arbitra- 
tion made on the application of only some of 
the parties to a suit, the others being the repre- 
sentatives of a deceased party and not yet bT’ou- 
ght on the record is vohi and an appeal lies from 
a decree though in conformity with such an awa- 
rd. Indttr Subbasami Reddy v Kundadat 
Rajamannar Ayyangar 26 Mad 47 

Notes— Not fol 32 Mad 510. Ref; M B ./ 394; 

. 1?1^T,J^80 
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229 — ^Appeal— Revision— (Act X of 1871.) 

In execution of a decree by P, one 
of the two decree-holders, the judgment- 
debtor pleaded that the decree had been 
satisfied. The matter was eventually referred to 
arbitration. Before the award was delivered the 
other decree-holder, R, applied to the Court that 
her interest in the decree should not be affected 
by the arbitration, as she was notaparty thereto. 
The arbitrator decided that the decree had been 
satisfied and the Court made an order according- 
ly overruling the objection of P. But it also pro- 
vided thatithe order should not affect the other de- 
cree-holder R. On appeal by Ptbe lower appella- 
te Court set aside the award on the ground that 
the case had been referred without the consent 
of all the parties. The judgment* debtors applied 
for a revision of this order to the High Court. 
Held that as ^ appeal lay to the High Court, the 
application for revision was inadmissble. 

Ramphal 1 W N 24. 

230 — Arbitiation — Reference by one out of 
three plaintiffs and the defendants— Finality of 
award— Act X of 1877, Section 622-"Ratification 
by parties who did not join in reference— Esto- 
ppfl. — A suit by three plaintiffs, a father and 
his two sons having been dismissed by the Court 
of first instance, all three plaintiffs appealed and 
the respondents joined in a leference to arbitrat- 
ion, on which an award in the respondents’ favour 
eventually followed, m accordance with which a 
decree was passed. On second appeal, the two 
plaintiff appellants, who did not join in the refe- 
rence to arbitration, urged that tne award did not 
bind them. 

Ileld^ that as the reference did not purport to 
have been made by all the appellants, the award 
was not final against any of them, though it was 
admissible in evidence against the plaintiff who 
was a partv to the leference. P R 4 of 1882, F 
B) cited. 

Held further, that io bind the appealing pla- 
intiffs it was necessarv to show that they ratified 
their CO plaintiff’s actm referring the appeal to 
arbitration, or by their conduct induced the defe- 
ndants to believe that they were eonsenting part- 
ies to the arbitration, though they had not for- 
mally joined m the reference and were therefore 
estopped from contending that they were not pa- 
rt to the arbitration: otherwise the reference to 
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arbitration must be set aside as regards them. (Ko 
67 of 1879 Civil) (63 of 1880, Civil) DheraMal v 
MtissammatKarmdeviCPR 109 of i883Civil) 

2S1 — Arbitration-Act X of 1877, Sections 506. 
508, 622 — Reference without consent of all the 
parties to the suit — Award and^^judgment in acco- 
rdance therewith — Right of appeal by party con- 
senting to reference — Juiisdiction — Effect of aw- 
ard following on submission to arbitration by so- 
me only of the parties to the suit, 

Meld^ by the Fnil Bench that as by the Provi- 
sions of Section 606 of the Code of Civil Procedu- 
re the consent of all parties to a suit is a condit- 
ion precedent to the I'uiisdiction of a Court to 
make an order of refeience under Section 608, the- 
refore if only some of the parties consent, an award 
made upon such an order is not an award that I 
renders a judgment or decree passed in accordance 
with it final as regards appeal under Section 522 
and it is open in such a case to any of the parties 
who consented to the reference to appeal from 
the decree on the ground that the award was pas- 
sed upon an order of ref<»rence made without juri- 
sdiction because consent of some of the parties 
cannot give the Court a jurisdiction not given to 
it by law. 

But held further, by the Division Bench (Plo- 
wden and Biandreth, JJ.), that where some only 
of the parties to a suit submit to arbitration ftbe 
submission not being conditional upon the conse- 
nt of the other parties), and an aw’ard follow^s on 
such submission, the proceedings are not void nor 
the award a nullity, but the awa^dis good as 
evidence on behalf of the party in whose favour 
it is made, and such party is entitled [to ha^e 
a decree which bas followed on such award up- 
held, unless the opposite party can satisfy tl e 
Court that the award is invalid that is to say, one 
to which as it stands the Court cannot or ought 
not to give effect ditto Mull v. Mahoo Mull 
PR4ofl882 Civil 

Notes— Note; 67 of 1856. 

2S2.— Arbitration- Decree in accordance with 
award- Appeal by defendants on gioundthat they 
did not join in reference— Finality of judgment 
in accordance with award— Act X of 1877, Ss. 
506, 508. 522. 

A decree having been passed in accordance 
with the award of the majority of arbitrate rs 

0, a bi 


Appeal-09n^(?. 

4 Arbitration— 

appointed in the case, some of the defendants 
appealed, uiging inter aha that they did not join 
in the application for reference to arbitration 
not having been present when the application 
wras presented, and that theii names were enteied 
without their sanction. 

Beld^ that, if the above allegation was cor- 
rect, theie was no reference to arbitration such 
as is contemplated m Chapter XXXV ll of .the 
Code, and an appeal would therefore not be 
barred. ( P. E 4 of 1582, F B ) followed. 

Ahmad v Mussatrmat Bhagbari. 

PR 170 of 1888. 

(18) ORDER SETTING ASIDE DECREE. 

233. — Civil Procedure Code (1882) Section 
Decree upon award— order setting aside 

deciee. 

A suit w^as referred to arbitration. An aw’ard 
was duly filed and a decree passed in terms of the 
same. The plaintiff then applied to the Court 
to have the decree set aside on the ground that 
be had no notice of arbitration and of the* filing 
of the award and that though the award was 
alleged to have been made with the consent of 
the parries, he, the plaintiff had not consented 
to it. The court passed an order setting aside the 
decree and the aw'ard and ordering the case to be 
set down for the hearing AfeZd that no appeal 
lay from such order. 4 Calc 231 dissented from. 
14 W B 327 followed. 

Ambica Dasi v Nsdysr Chand Pal. 

11 Cal 172. 

Notes:— Ref: 22 Mad 202:31 Mad 345= 
15 M L J 228. 

(19) C P C S. 521 (1882). 

234. — Appeal— Arbitration Civil Procedure 
Code (1582) Section 621. Legality of order giving 
back award for re-consideration. — 

It was stated, in an award given by the arbi- 
trators to whom all matters in dispute had been 
submitted, that “ defendant has not produced 
any witness in support of his contention raised m 
issues nos. 1, 2, 5, 6, hence we have only to deal 
witn issues Nos. 3, 4, and 7 ”, and the arbitrators 
gave their finding only on the latter issues. 1 he 
award was remitted as the arbitrators had not 
determined the issues Nos. 1, 2, 5 and 6 . — Held 
— (1) In an appeal against a deerec ultimately 
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4 Irbitration—Ci^rti^^. 

passed tha legality of an order giving ba^'k the 
award for reconsiderations to the arbitrators, 
may be ckaUenged (2) That the award should not 
have bean remitted. There was nothing illegal 
on the fae« of it and as regards the whole mat- 
ter in issue between the parties there was a 
decision. U W R 327. 1 L R 11 Cal 172; I L R 2 
All 151; 3 All 648. referred to. 

George v Vastian Soury. 

22 Mad 202. 

Notesi—Ref: (1905; W 243 ; 31 Mad 

345 = 1*? M J 2^cS , SAL J 
644: 15 MLJ 455=51 Mad 479. 


Appeal-C’onii. 


235.~Passed by appellate Court— Finality. 

This suit ( for possession of certain zaunndari 
share) was instituted in August, 1584. On the lOtb 
January following the matter was, by consent of 
the parties, referred to arbitration. On the 19th 
January, 1885, the defendants put m an applica- 
tion ' paying that the suit be tried by the Court 
on the merits. The Court answered that the 
proper time for objection was when the award 
had been returned. The awaid was made on th(' 
16th February, 1885, and the defendants pre- 
sented a second application containing their 
objections to the award chaiging the arbitrators 
with misconduct and corruption. These objec- 
tions the Court allowed without going into the 
evidence on the allegations. It then fore went 
into the merits of the case and gave a partial 
decree to the plaintiffs. The plaintiffs preferred 
an appeal. '1 he lower appellate Court rfiinand^d 
the case under s. 566 for inquiry as to whethei 
the award was open to the objections raised by 
the defendant® under S. 521. The Court of first 
instance found that it was not ( the defendants 
producing no evidence to substantiate their alle- 
gations ). Upon receipt of this finding the appel- 
late Court held that, the award was not open to 
any legal objection and gave a decree in confor- 
mity with the award. B.eld that no second ap- 
peal would lie from such decree ; the Code 
throughout gives to appellate Courts all the 
powers that the Courts of first instance have in 
connection with litigation in general and with 
reference to arbitration in particular. 
Nauramg Singh v Sad aphal Singh 

tt AIX $=7 W N 240* 


4 Arbitration— Cmit d, 

236.— Civil Procedure iCode, 1882, Sections 
523, 58^— Finality of decree in accordance with 
decree — Appeal. 

A Court of first instance, upon objections 
made to it, wrongly set aside an award. The 
Court of first appeal set aside this order and 
passed a decree in accordance with the award — 

, that, under the combined effect of Sections 
522 and 582 of the Civil Procedure Code, the 
latter decree was final and not open to further 
appeal. Nawab t Ahmad Ehan. 

26 F R 1890. 

(20) AWARD. 

237 .— Award— Objection to its filing— Final- 
ity of decree on awaid— Private arbitration— 
Civil Piocedure Code (1852), Sections 520, 622, 
526 and 526. ^ 

An arbitrator to whom certain disputes bet- 
ween parties were referred undeit§ written agree- 
ment made bis award in due coliie. An appli- 
cation was made by the plaintiffs to file the 
award under section 525 to the Subordinate 
Judge. Tne following are the chief grounds on 
which the defendants objected. Cl) That 
the application should have been made to the 
Munsif’s Court instead of the Subordinate 
Judge as the value of the property was Rs. 500 
only. (2) That the agreement of submission was 
very vague and did not clearly specify the matters 
m dispute. The objection was overruled by the 
Subordinate Judge without taking evidence and 
the award was diiCcted to be filed and a decree 
was passed th<==reon. The plaintiff appealed. The 
defendants’ contention was that no appeal lay, 
and that, if it did, it lay to the District Judge, 
and not to the High Court: — that, assum- 
ing that in a proceeding under Sections 525 and 
626 the Court has power to consider such objec- 
tions as are mentioned in Sections 620 and 521 
the above objections did not fall under either 
Section, and therefore no appeal would lie. 

Bindessuri PcFshad Singh v Jankee 
PeFshad Singh. 16 Cal 482. 

Notes:— Bef : 2l Cal P73 F B; 26 Oal 141; 

20 Bom 596 : 18 All 414. 

238.— Appeal— Arbitration — Award — Decree 
on judgment in accordance with award. 


♦ 1 /-I ’ h,., 

f ( « • it J . , " 


During the pendency of a suit in the Court of 
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^ a Subordinate Judge the matters in dispute bet- 

ween the parties were referred to arbitration, in 
due course a document purporting to be the arbi- 
1 trator’s award was received by the Court through 

■ the post. Objections were fibd by one of the 

i defendants to the suit: but these objections were, 

after bearing, disallowed by the Court, which 
proceeded to pass a decree in accordance with the 
award. The arbitrator himself admitted in his 
evidence that he did not intend to make it. 
Meld that, an appeal would he from such a decree 
I upon the ground that the so-called awaid was 

* never delivered nor intended to be delivered 

I at all bv the arbitrator and was in faet and 

; in law no award at all. 

« Sham La! v Ktitiwar. 

(1907) AWN 115^99 All 426. 

(21) C. P C 1859, SS. 327,325 

239.— Civil Procedure Code, 1859, ss. 357 and 
3 25'— Finality of judgment on award. 

S. 327, Civil Procedure Code, incorporates the 
provision in s. 325 as to the finality of the judg- 
ment given according to the award, and puts the 
award filed under s. 327 in the same position as 
the award filed under s. 325. Where a Court files 
an arbitration award and passes a decree, that 
decree is final. Semhle — The word ” date “ in s.327 
I does not mean the day written in the award as 

I when it was made, but the time when it is handed 

I over to the parties, so that they may be able to 

{ give effect to it. Sreenath Chatterjee v 

Kylash Chtinder Chatterjee 21 W R 248. 

(22) AGREEMENT TO REFER NOT PROVI- 
DING FOR DISAGREEMENT OF 
ARBITRATORS. 

240 — S. 553 C. P- C — Unauthorized appoin- 
tment of umpire by Court — Award — Appeal. 

In an agreement, to refer eertain matters to 
arbitration which was filed in Court under s. 523 
of the Code of oivil Procedure, and on which an 
order of reference was made by the Court, no pro- 
vision was made for difference of opinion between 
the aibitrators, by appointing an umpiie, or other- 
wise the aibitrators being unable to agree upon 
the matters referred, the Court, on the application 
of one of them appointed an umpire and directed 
that the award should be submitted on a parti- 
cular date. And award was made by the umpire 
and one arbitrator, without the concurrence of the 
other arbitrator, and submitted to the Court, 


Appeal-OonM. 

4 Arbitration— ^ 

which passed a decree in accordance with its 

terms On appeal by the defendant in the case, | 

the District Judge reversed the decree. that, 

an appeal would lie to the Judge fmm the decree I 

of the first Court, where there had been no legal 

award such as the law contemplated. 

(1. L. B. 6 All.. 174 ) referred to. 
fTeld that, in the present case, there had been no 
legal award such as the law contemplated, inas- 
much as the agreement to refer gave the Court no 
power to appoint an umpire, and required that the 
award should be made by the arbitiators named 
by the parties. Held that s. 609 and the other 
sections preceding s. 523 of the Code of Civil 
proceduTf', relating to the power of the Court to 
provide for differences of opinion among the 
arbitrators, were only made applicable to casts 
coming under s 523, so far as their provisions 
were consistent with the agreement filed under 
that section. Held also that the defendant was not 
precluded from appealing to the Judge from the 
first Court’s decree because be had not applied to 
set aside the award within the ten days allowed 
by Art. 158, sch. ii of the Limitation Act, inasmuch 
as that article applied to applications referred to 
in s. 522 of the Code of Civil Procedure, /. c., 
applications to set aside an award on any of the 
grounds mentioned in s. 521, and the defendant 
did not contest the award on any of those grounds. 

Muhammad Abid v Muhammad Asghar. 

8 All 64=6 WN 2. 

Notes— Dist- 29 Cal 36; 8 C L J 476. 

(23) POWERS OF ARBITRATORS 

24fi — Powers of arbitrators — Payment by instal- 
ments— Civil Procedure Code, ss. 518, 522, 

The arbitrators, to whom the matters in diffe- 
; rence in two suits for money were referred to 
I arbitration, made an award for payment to the 
i plaintiff of certain sums by the defendant, and 
further directed that these sums should be paid by 
certain instalments. The plaintiff preferred objec- 
tions to the award in so far as it directed payment 
by instalments, and the Court, holding that the 
arbitrators had no power to make such a direction, 
modified the award to that extent, under s. SIS' of 
the Civil Procedur*^ Code. On appeal, the District 
Judge, while allowing the power of the arbitrators 
to direct payment by instalments, reduced fhe 
number of instalments, which had been fixed. 

He^dthat, the decree of the first Court not being 
in accordance with the award, an appeal lay to 
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the Judge, with reference to s. 52S of the Code. 
Per Mahmood, J.—The word “ award ” used in 
that last sentence of s. 522 of the Code must 
be understood to mean an award as given by the 
arbitrators, and not as amended by the Court 
under s. 518. The words “ in excess of, or not in 
accordance with, the award,” used in s. 622, were 
intended to enable the Court of appeal to check 
the improper use of the power conferred by s.518. 
Jawahar Singh v Mul Raj 8 All 449. 

(24)EVIDENCE GIVEN BY PARTY ON OATH 
PROPOSED BY OPPOSITE PARTY- 

242— Evidence given by party on oath pro- 
posed by opposite party — Awaid in accordance 
with such evidence- Judgment in accordance with 
award— Validity of a ward- Act X of 1877 fCinl 
Procedure Code), ss. S20, 521, 522-Act X of 187J 
(Oaths ActJ. 

The plaintiff in a suit, which had been referred 
to arbitration, offered before the arbitrator to be i 
bound by the evidence of the defendant given on 
a certain oath. With the arbitrator’s consent the 
defendant accepted such offer, and gave evidence 
on such oath. The arbitrator made an award in 
accordance with the evidence so given. The pla- 
intiff objected to the award, not on any of the 
grounds mentioned in ss. 520 and 621 of the Civil 
Procedure Code, but on the ground that the Pro- 
cedure of the arbitrator bad been illegal. The 
Court disallowed this objection, and gave a judg- 
ment and decree in accordance with the award, 
Seld by Straight, J., that such decree, being in 
accordance with the award, was not appealable. 
ffeld by btuart. C. J. that the award not being 
open to objection on any of the grounds mentioned 
in sa, 620 and 621 of the Civil Procedure Code, 
and the decree being in accordance with the award, 
the decree was not appealable. Held by Oldfield 
J., that the procedure adopted by the arbitrator 
beaing illegal, not being warranted by the Oaths 
Act, and there being inreality no award within the 
meaning of the Civil Porcedure Code, the decree 
therefore was appealable. Per Stuart, 0. J., that 
the Procedure of the arbitrator did not require to 
be war^^anted by the Oaths Act, as he was entitled 
|)yv^ttueof hi^ office to proceed as he did. 
Bhagirath y Ram Ghiilam 4 All 283, 

Notes— Ap: 18 All m F B. Dist; 9 All 25B. 

Com 6 Alll 71 F B, Bef ; 6 All 500. 


4 Arbitration— 

243— (1908) Scb. II. Invalid reference and 

award — Appeal from decree passed m accordan- 
ce with such award. Where there is no valid re- 
ference to arbitration and no valid award, the 
decree passed in accordance with it cannot be 
maintained and an appeal lies against such dec- 
ree.“6 A L J 383 Ref. SMb Lai y. Ohattirblitij 
6 A L J 496=2 IndCas 363=31 All 450. 

244— Section 621— And Sections 623, 6S2^ 
Arbitration— Award— Decree of Appellate Court 
in accordance with awaid— Finality of decree— 
Further appeal, 

Held^ that when a Court of iiist instance wro- 
ngly sets aside an arbitration award and passed 
a decree against the terms thereof, and a Court 
of appeal dealing with the merits of the case co- 
mes to the conclusion that the award was not 
open to any such objections as are contemplated 
by Section 621 of the Code of Civil Procedure and 
upon that finding passed a decree strictly in acco- 
rdance with the terms of the award, such appella- 
te decree is entitled to the same finality as a dec- 
ree of the first Court would have had under the 
last paragraph of Section 622, and cannot be ma- 
de the subject of a further appeal. (12 W R 93) 
(14 W R 3^7) (12 C L R 664) (22 W R 447) con- 
sidered and dissented from. (26 P. R. 1890) (10 
all, 8 ) (26 P R1902 P C) cited and followed. 

BaharBakhsh v. Inayat AH f89 P R 1904). 

245— Sch. 11 r 1 ( 1882-S. 606 )— Arbitra- 
tion— Appeal— Revision— Tearing original and 
making fresh award — Taking evidence in absen- 
ce of parties— Coiruption of misconduct— 0 P C 
1908 second Schedule paras, 15 and 16. Held, that a 
decree passed in accordance with an awar^. after 
finding that there was no misconduct or corrupt- 
ion of the arbitrators, to whom a case is referred 
for arbitration on the application of the parties, 
is neither subject to appeal nor to revision and that 
an Appellate Court’s action to interfere with it 
in any way even with the consent of the parties 
is ultm > ires ah mitio. 

Held^ also, that on the objection of any party, 
the arbitrators can reconsider their award after it 
is made, but before it is submitted to the Court. 
Thus a fresh award is valid and legal even if it 
is different m its terms from the original one 

further that it doesnptamounllfqmisco- 

1 nduct of an arbitratat if hS fakea eTidelice ill the 
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absence of the parties with their express or imp- 
lied consent. 92 P R 1908; 25 Oal 141 ; FolO P B- 
66«148 P W R 1907; 18 Bom 299 Rel Dial 
Chand v Khtida Baksh 73 F W R 1910 

246-Suit barred by limitation (Act X of 1877); 
The suit which was for money lent, was referred 
to arbitration by the lower appellate Court. The 
award was in favour of the plaintif and the lower 
appellate Court gave judgment in accordance with 
the award, On appeal by tbe defendant to the 
High Court it was contended that the suit was 
barred by limitation. This defenc** had not been 
set up in the lower Courts. The Court observed 
that the judgment of the lower appellate Court 
was not appealable bpjng in accordance with the 
award. Jagmandai* Da$ v PiBi»e Lai 

1 WN 17 

(8) APPLICATION TO FILE AWARD. 

247— Civil Procedure Code (Act XIV of 1882) 
Ss. 525, 520, 521 — Award — Application to file — 
in a case where if applied to the Court to file an 
award under S. 625 of the Code of Civil Procedure 
and its filing is objected to on any of tbe grounds 
mentioned in s.650 or 521 the proper course for the 
Court to pursue is to dismiss the application and 
leave the applicant to bring a regular suit to en- 
force the award in which all the objections to its 
validity may be properly tried and determined. No 
appeal lies against an order of the Court to file an 
award if no objection in made to the filing of the 
award. Hurronath Chowdhfy v. 

Chowdrani 10 ^4 

Notes.— Diss* 2.5 Cal 757 F B;16 All Ut Hef 
16 Cal 482; 21 Cal SIZ F B, All f 

248— Award private — Application 
Objections under S 520— Matters left hndeiljithip 
ned— Disallow’ance of objection— Decree 
ing award io be filed — .Appeal— S 622 when 
lies — Practice — Mofussil Courts— Original side — 
Revisional power, of High court — MJtWeue 
moto—PerCurm (PnmpUd and Parft JJ eemimy. 

An appeal lies from an order passed under S. 
526 CPC merely directing the filing of an awa- 
rd made on a submission to arbitraiion without 
tbe intervention of a Court of jusfcitc. Upon an 
application under B, 5^5 C P 0 to have a private 
award filed, the opposite party objected that the 
arbitrator had left underlermined certain matters 
referred to him for decision, The objection was 
overruled and the award was ordered to be filed 
and the following decree was drawn up con tain- 


ing the arbial direction: — “ It is ordered that tbe 
arbitration award in this case be filed in Court. ” 
This decree was set aside on appeal, the lower 
appellate Court holding tbe objection to be a 
valid one — IIM, Ppt Curiam dlacle^n C J and 
Sale, J , contra) that no appeal lay from tbe decree of 
the first Court and the lower appellate Court bad 
no authority to interfere with it Per Maclean^ C 
J and GhoseJ . — When an award has been order- 
ed to he filed under S.526 CP C., tbe party, in 
w-hose favour it is, must proceed to obtain a judg- 
ment and consequent decree under S 622 0 P C., 
and if that decree is according to the award then 
there is no appeal from it. Per Gliof,o Pamp'uii 
and Pratt J*L : — The decree in this case W’-as sub- 
stantially a decree in accordance with an award 
as contemplated by g. 526 read with S. 622, C 
P C. Per Sale,S — Nodeciee expressly inc^^rporat- 
ing the terms of the award is required to be dra- 
wn up in pursuance of the order to file the award 
made under S. 526, CPC nor is the clause les- 
tricting the right of appeal in the case of a decree 
made under S. 522, CPC applicable to an order 
to file an award made under S. 526, CPC. Per 
Uampini and Pratt JJ.— No appeal lies from an 
order directing an award to be filed under S. 626 
CPC, except when the decree is in excess of or 
not in accordance with the award, although an 
order refusing to file the award is appealable Per 
p order directing as well as one 

filing of an award stand on the same 
il|kga^tds appealability, 6 C W N 266; s. 
fe7;^9T A 67— Janokey Nath Guha 
Jo Lol B F Guha 10 C W N 609= 
33 Cal 757; F B. 
■Bes— judicata— Order refusing to file 
-Quit to enforce it— Whether barred. 





249- 


i % in order of a ( ouit refusing to file an award 
#es not operate as res judicata in lespect of a 
subsequeni suit brought to enforce it, inasmuch 
as no appeal lies ficm the older refusing to file it 
i%% All 26; 32 All 484 Rtf ) Shib Charaii Das v* 
Ramchaudar Sanup 8 A L J S15 

^ 250— S. 52 >— Appeal fiom o’^dcr refusing to 

I file award. 


An appeal lies against an order refusing to 
grant an application to file an award under N. 
525, QVOW 0. 167 lef. to: 3 C L J ^50; gs Cal* 
757 foil ; 6 All 186; 26 All 205 not foil. 

SheoSshai Mahtou v Kirtartli Bhagah 
7C L J 486. 
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the Judge, with reference to s. J22 of the Code. 
Per Mabmood, J.-— The word award ” used in 
that last sentence of s. 522 of the Code must 
be understood to mean an award as given by the 
arbitrators, and not as amended by the Court 
under s. 518. The words “ in excess of, or not in 
accordance with, the award,” used in s. 622, were 
intended to enable the Court of appeal to check 
the improper use of the power conferred by s.518. 
Jawahar Singh v Mul Raj 8 AU 449. 

(24)EVIDENCE GIVEN BY PARTY ON OATH 
PROPOSED BY OPPOSITE PARTY- 

242 — Evidence given by party on oath pro- 
posed by opposite party — Award in accordance 
with such evidence-Judgment in accordance with 
award— Validity of award- Act X of 1S77 rCinI 
Procedure Code), ss. 620, 521, 532-Act X of 187J 
(Oaths Act ), 

The plaintiff in a suit, which had been referred 
to arbitration, offeied before the arbitiator to be 
bound by the evidence of the defendant given on 
a certain oath. With the arbitrator’s consent the 
defendant accepted such offer, and gave evidence 
on such oath. The arbitrator made an award in 
accordance with the evidence so given. The pla- 
intiff objected to the award, not on any of the 
grounds mentionpd in ss. 520 and 521 of the Civil 
Procedure Code, but on the ground that the Pro- 
cedure of the arbitrator had been illegal. The I 
Court disallowed this objection, and gave a ludg- I 
ment and decree in accordance with the award. ' 
Sold by Straight, J,, that such decree, being in 
accordance with the award, was not appealable. 
Meld by fetuait. 0. J. that the award not being 
open to objection on any of the grounds mentioned 
in ss. 520 and 621 of the Civil Procedure Code, 
and the decree being m accordance with the award, 
the decree was not appealable. Meld by Oldfield 
J., that the procedure adopted by the arbitrator 
beaing illegal, not being warranted by the Oaths 
Act, and there being inreality no award within the 
meaning of the Civil Porcedure Code, the decree 
therefore was appealable. Per Stuart, C. J , that 
the Procedure of the arbitrator did not require to 
be warranted by the Oaths Act, as he was entitled 
by virtue of his office to proceed as he did. 
Bhagifath v Ram Ghularn 4 All 283. 

Notes— Ap: 18 All ^22 F B. Dist,; 9 All 263. 

Con: 6 All 171 F B, Eef;6 All 500. 
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243— (1908) Sch. II Invalid reference and 

award — Appeal from decree passed in accordan- 
ce with such award, Where there is no valid re- 
ference to arbitration and no valid award, the 
decree passed in accordance with it cannot be 
maintained and an appeal lies against such dec- 
ree.“6 A L J 383 Ref. SMb Lai y. Ghattirblitij 
6 A L J 496=2 Ind Cas 363=31 All 450. 

244— Section 621— And Sections 622, 612^ 
Arbitration— -Award— Decree of Appellate Court 
in accordance with award — Finality of decree — 
Further appeal. 

Meldj that when a Court of first instance wro- 
ngly sets aside an arbitration award and passed 
a decree against the terms thereof, and a Court 
of appeal dealing with the merits of the case co- 
mes to the conclusion that the award was not 
I open to any such objections as are contemplated 
by Section 621 of the Code of Civil Procedure and 
upon that finding passed a decree strictly in acco- 
rdance with the terms of the award, such appella- 
te decree is entitled to the same finality as a dec- 
ree of the first Court would have had under the 
last paragraph of Section 622, and cannot be ma- 
de the subject of a further appeal. (12 W R 93) 
(1^ W R 3^7) (12 C L R 664) (22 W R 447) con- 
sidered and dissented from. (26 P. R. 1890) (10 
all, 8 ) (25 P R1902 P C) cited and followed. 
BaharBakhsh v. Iiiayat AH (89 P R 1904). 

245 Sch 11 r ) ( 1882 — S. 606 ) — Arbitra- 
tion-Appeal— Revision— Tearing original and 
making fresh award— Taking evidence in absen- 
ce of paities — Coiruption of misconduct— C P C 
1908 second Schedule paras, 15 and 16. Meld, that a 
decree passed in accordance with an award, after 
finding that there was no misconduct or corrupt- 
ion of the arbitrators, to whom a case is referred 
for arbitration on the application of the parties 
is neither subject to appeal nor to revision and that 
an Appellate Court’s action to interfere with it 
m any way even with the consent of the parties 
is nres ah tnUuK 

Keld, also, that on the objection of any party 
the arbitrators can reconsidpr their award after it 
is. made, but before it is submitted to the Court 
Thus a fresh award is valid and legal even if it 
IS different in its terms from the original one 

JJeW, further that it does not amonnt to miscn- 
nduot ol an arbitrator if hfi takes ovidenoe in the 
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4 Avhi%VdXion-—Contd. 
absence of tbe parties with their express or imp- 
lied consent. 92 P E 1908; 26 Cal 141 , FolG P B- 
6<5«14P P W E 1907; 18 Bom 299 Hef. Dial 
Chand v Klitida Baksh 73 P W R 1^10 

246— Smt baricd by limitation (Act X of 1877); 
The suit which was for rnoney lent, was leferred 
to arbitration by the lower appellate Court. The 
award was in favour of the plaintiff and the lower 
appellate Court gave judgm^ntin accordance with 
tbe award. On appeal by the defendant to the 
High Court it was contended that the suit was 
barred by limitation. This defenc*' had not been 
set up in the lower Courts. The Court observed 
that the judgment of the lower appellate Court 
was not appealable being in accordance with the 
award. Jagmandap Das v Piare Lai 

1 WN 17 

(8) APPLICATION TO FILE AWARD. 

247— -Civil Procedure Code (Act XJY of 1882) 

8 s. 696, 520, 621 — Award — Applicaiion to file — ! 
in a case wh^^re if applied to the Court to fi.le an 
award under 8. 625 of tbe Code of Civil Procedure 
and its filing is objected to on any of the grounds 
mentioned in s.6^0 or 621 the proper course for the 
Court to pursue is to dismiss the application and 
leave the applicant to bring a regular suit to en- 
force the award m which all the objections to its 
validity may be properly tried and determined. No 
appeal lies against an order of the Court to file an 
award if no objection in made to the filing nf the 
award. Hurronath Chowdhry v. Nistarini 
Chowdfani 10 Cal 74 

Notes.— Diss- 26 Cal 767 F B;16 All 2.81. Eef 
16 Cal 482.- 21 Cal 912 F B, 6* All 186 F B. 

248— Awaidl private— Application to file— 
Objections under S 520— Matters left undetermi- 
ned— Disallowance of objection— Decree direct- 
ing award io be filed— Appeal— S 622 when app- 
lies — Practice — Mofussil Courts— Original side — 
Revisional power, of High court— i-no 
moto—PerCurmi (Bnmpim and Parft JJ tout i a). 

An appeal lies from an order passed under 8. 
626 CPC merely directing the filing of an awa- 
rd made on a submission to arbitration without 
the intervention of a Court of justitc. Upon an 
application under B. 695 C P 0 to have a private 
award filed, tbe opposite party objected that the 
arbitrator had left imdertermined certain matters 
referred to him for decision. The objection was 
overruled and the award was ordered to be filed 
and the following decree was drawn up con tain- 


Appeal-Ccwirf. 

4 A rhitra tion— Contd, 

ing the arbial direction: — “ It is ordered that tbe 
arbitration award in this case be filed in Court. ” 
This decree was set aside on appeal, the lower 
appellate Court holding tbe objecUon to be a 
valid ono — PpvCnriam Mnclf^n C J and 
Sale.J ^contra')^h2it no appeal lay from the decree of 
the firstOourtand the lower appellate Court had 
no authority to interfeie with it Per Madfan, C 
J and GhoseJ . — When an award has been order- 
ed to he filed under S.6P<> OP C., the party, in 
whose favour it is, must proceed to obtain a jndg- 
ment and consequent decree under S 522 C P 0., 
and if that decree is according to tbe award then 
there is no appeal from it. Per Gho^e Pampun 
and Pratt JJ *: — The decree in this case was sub- 
stantially a decree in accordance with an award 
as contemplated by g. 526 read with S. 622, C 
P C. Per J— No decree expressly incorporat- 

ing the terms of the award is required to be dra- 
wn up in pursuance of the order to file the award 
made under S. 626, C P C, nor is the clause res- 
tricting the right of appeal in tbe case of a decree 
made under S. 522, CPC applicable to an order 
to file an award made under S. .526, 0 P 0. Per 
Bampim and Pratt ,4/.— No appeal lies from an 
I order directing an award to be filed under S, 626 
I C P 0 except when tbe decree is in excess of or 
not in accordance with the award, although an 
order refusing to file the award is appealable. Per 
MacJea/i C J.— An order directing as well as one 
refusing the filing nf an award stand on the same 
footing as regards appealability. 6 C W N 266; g, 
c. 29 Cal H)7; 29 T A 67— Janokey Nath Gtiha 
Roy V Brojo Lol B F Gtiha 10 C W N 609«: 

S3 Cal 757; F B. 

249— Ees— judicata- Order refusing to file 
award— Suit to enforce it— Whether barred. 

An order of a < ouit refusing to file ^n award 
does not operate as res judicata in respect of a 
subsequent suit brought to enforce it, inasmuch 
as no appeal lies from the older refusing to fileit 

(28 All 26; 32 All 484 Bef.)Shib ChananDasy’ 

Ram^hanciar Samp 8 A L J SI5 

250— S. 52.>— Appeal from o’^der ref usin a- to 
file award. 

An appeallies against an order refusing to 
grant an application to file an award under G 
625, 0 r G 2^? 0. 167 lef. to: 3 C L J m), 3^^ CaL 
757 foil ; 6 AlllSG; 26 All 205 not foil. 

Sh€0 Sshai Mahton v Kirtarth Bhagah 
7C LtT 486. 
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2R1 — Oivil Procedure Code Ss. 520-521 — 
A ppeal-Ob j eotion — J uriedicti on — Award, ] 

An objection falling within the scope of S 530 
or 521 Ci7i] Procedure Code cannot foim the ba- 
sis of an appeal. An objection which is outside 
the scope of those sections does not take away the 
jurisdiction of the court to order an award to be 
hied and affords ground for an appeal. (25 Cal 
757; 16 Ail 251; 17 All 21; 4 Mad51£i;18 Mad -423 
20 Mad S9, 9 Bom 254; 17 Bom 674; <90 Bom 596 
Ref.) Bastaram v Govind Ram 

13 C P L R 5S. 

(1) ORDER REJECTING APPEAL 


Appeal-C^wMift?. 

4 Arbitration— 

Held (^Oldfied, J., dissenting) that an appeal 
does not lie from an order disallowing an applicat- 
ion to file an award under s. 625 of the Code of 
Civil Procedure. (I L MB All 427) distinguished 
by Stuart j. The same case followed by Oldfield. 

Bhols T. Gobind Dayal 6 All 186 = 

4 W N 31. 

Per contra Janki v. Gayan^ 

3 Ail 4B7=1 WN4 

l^Otes— Ref 16 Cal 482; 26 All 206 Fol 28 All 
21 = 2 A L J'*60=(1905) W N 166.Not Fol 
7 0 L J 486. 

2g6— Sch. 11 (B. 525 6)— Order refusing to 


-Civil Procedare Code S. 5«6- Filing of Sie an award, decree-.appeal. 


award — Matters to be decided on application — 
Court fee. 

No appeal would lie from an order upon an 
application to file an award under s. 525 of the 
Civil Procedure Code. Upon an application to file 
an award, the court to w'hich the applications 
made has no jurisdiction to make enquiries as to 
whether the defendant has agreed to the terms of 
the deed referring the matter to arbitration, or 
whether there is any fraud. When such objecti- 
ons are made, it is the duty of the Court to re 3 ect 
the application under s 696, and refer the parties 
to a rfgularsuit. Bijadhur Bbsgtit V 

Monohtir Bhagut. 10 Cal 11 

Palut Bhagut y Monohur Bhagut 
13 C L R 171, 

NotcR:— Diss: 26 Cal 757 F B. ReD 17 Bern 
674; 6 All 186 F B; 17 All 91 F B. Fol: 
25 Cal 757 F B. 

253 — 254— -Unauthorized amendment — App- 
eal— (Ac^ X Af 18877). 

The appellants applied to the Munsif under s. 
525 of Act X of 1877 that an award might be 
filed in Couit. After the fiist hCaiing of the case 
the Munsif ordeied the appellants ro amend their 
plaint, misunderstanding the provisions of s 525. 
By the amendment the case was taken out of the 
scope of Chapter SXXVJI of the Codeef Civil 


An order made on an application to file an 
a^vard under B. 625 U P 0 is a decree within the 
I mcniung of C P C and an appeal lies from an ord- 
er refusing to file the award and setting it aside.3 
Mad 68 overiuled 29 I A. 51, folllS Cal 414 (declar- 
ed not, inconsistent with 29 1 A 51. Ponntisami 
Mudali V Mandi Sundara Mtidali 
14 ML J 356 = 27 Mad 255 

Notes: — Contra 26 All 205. 

267 — Pri'^atc award— Order refusing to file, 
if decreed and appealable- Award, decree made in 
terms of, by appellate Court, if appealable-Appeal 
— Pinal, when decree made upon private award 
by first Court. 

jan order under s. 626 of the Code of Civil 
Procedure refusing to file an award made without 
the intervention of the Court is a decree and con- 
sequently appealable. When a Court of first in- 
stance to which an application Jias been made 
under s. 526 CPC refuses to file the award, and 
such order rs reversed on appeal and a decree 
made in accordance with the award, the decree is 
appealable. The finality which attaches to a decree 
made rn accordance with an award as provided 
by S. 522. u P C., refers only to a case in which 
such decree is made by the Court of first instan- 
ce, and does not apply to a case in which such 


Procedure. Held that under the circum'^tances, the decree is made for the first time by the appellate 
Judge had jurisdiction to hear the ^‘ppcal prefe- tonrt in reversal of the order of the first Court, 
rred to him from the Munsif ’s decree. Ganesh Abdul Taher v Azmiit Bibi 2 C L J 80. 
lal vNarainDas 1WN29 

258. — Appeal — Award-Order rejecting appli- 
(4) REFUSAL TO FILE AWARD IN COURT, cation to file award made out of O^urt— Appeal. 

^ refusing application to file— No appeal will lie from an order refusing to 

I i"* award made between the parties without 

, : J ^ ' }/ . I u ^ ^ A i. 
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4 As’bitration— Contd* 
tbe intervention of a Court and such order cfcm- 
not have the force of reh judicata. (26 All 186 
&ndW N ( 1903 ) 34 Fol. 29 Cal 167 Di*t; IS Cal 
414 Ref. ) Basant L®1 v Ktinji Lai 

(1905) A WN165=»28 1U21 
Contra 2 CL J 688 = 
10 CWN 601. 

259. — 0 P C, 1S82, Bee. 525 — Order refuging 
to file private award — Whether appeal lies. 

No appeal lies from an order refusing to file 
an award made without the inter venti<^n of a 
Court. Matik Ram v Babti Lai. 26 All 205 
=A W N 1903 234. 

Notos:— (6 All 186 Foll;29 Cal 167, List) Diss, 
10 C W N 601 = 2 0 L J 153.100 P R1907 
= 17 P JL R 1908 ; Disappr, 8S P W R 
1907=126 P R 7907 = 50 P L R 1908; Fol. 
28 A112J=2 AL J i60 = A WN 1908,165; 
R33 Cal 757=3 C L J 460= 10 C W N 60P, 
9 0 0 206, HOC 116, i P K 1908 = 6S 
P W R 1807. 

259A~The Second Schedule v.SO (1882 S 625) 
Arbitration — Award refusing application to file 
—Appeal Civ. Pro. Code ( Act v of 190S ). S. 104, 
cl. (f)—Proceedingc-— Securing attendance of wit- 
ness— Procedure— Rules of evidence. An appeal 
lies against an order refusing to grant an applica- 
tion to file an award under S. 625 of the Code of 
18^2. 

There is no provision of law which requires 
private arbitrators to adopt any special procedure. 
The rules of evidence cannot be strictly applied 
to such proceedings, it ia the duty of private 
arbitrators to examine ^he persons produced be- 
fore them by the parties to give evidence. 7 C, 
L. J. 48Q, Fol; 28 AIL 21 ; 3 A. L. J. 460; A. W. n! 
(1905), 160, dlsh. Ram Dhabi Sahti v. Ram 
ChaHtar Sahu. 7 Jnd Cas 333. 

259i?"~Ss. 104, 106 — interpretation of statute 
—Retrospective effect— Appeal— Order refusing 
to file an award made in 1,909 — Application in 
190<5. 

Tbe Code of Civil Procedure, 1882, granted 
no appeal to a higher tribunal from an order 
refusing as application to have an award made 
a rule of Court, but the Code of 1908 does grant 
such an appeal, vide s. 144 {/), Where, therefore, 


Appeal-Oon/J. 

4 Arbitration— 

an application was made on the 19th beptember. 
1908, to make an award a rule of Court, and the 
application was rejected on the 18th Juue, 7909, 
held that the provisions neither of B. 164 nor of 
S. 104 of the Code applied, and the lappeal wag 
not maintainable. 

A Cour*- will not ascribe retrospective effect 
to new laws affecting rierht^, unless by express 
words or necessary implication it appears that 
such was the intention of the legislature. ( 6 Q 
B 23, Ref.) Ga jpaj Lai v Ramdin Lai 

7 A L jr 1070. 

(1) ACT VIII OF 1859 Ss. 325 A 327. 

260. — Act VII r of 1869 Ss. 3i5 and 327. 

An application was made under Section 621 
of 1859 to file an arbitration award, and tbe 
Court, after calling on the opposite party to show 
cause why it should not be filed, rejected the 
application : — Ideld that tbe case did not come 
within the meaning of S. 3^5, and that the order, 
being simply one “rejecting an application to 
file an award ” was final. 

Rajkumap Singh v Kali Charan Singh. 

1 B LR Ap 20=11 W R57 

(2) ORDER REJECTING APPLICATION 
TO FILE. 

261. — Order rejecting appl nation to file — 
Act Till of 1869, Section 327. 

No appeal lies from an order leieoting an ap- 
plication to file an award ( Mittcr J dubitante). 

Roy PHyanath Chowdhry v Prosonno 
Chunder Roy Chowdhry 2 B L R A C 249. 
Presonath Chowdhry v Ramdhun. 

11 WR104. 

Chintaman Sing- v Uma Kunwar. 

BLR Sup Vol 505. 
2 Ind Jur N S I : 6 W R jaOs 83. 

2614— Civ. Pro. Code, 1882, Ss. 520, 621, 522 
523 and 525— Arbitration— Award — Agreement 
to refer to arbitration — Appeal — Appeal on 
grounds other than the decree being in excess of, 
or not in accordance with tbe award. — 

BeU, by the Full Bench: (1) that an appeal 
lie« from an acceptance or rejection of an appli- 
cation under S. 525, Civil Pro. Code, when the 
award is illegal al initio and ( I ) that an order 
rejecting an application under s. 623, Civ. Pro, 


815 


DESAl’S CENT. CIVIL DIGEST 181)-1912. 8l6 


Appeal-Conirf. 

Code is appelable. Jhangi Ram v Mussamat 
Pudho Bai 84 P R 1901, 

Notes:— (Kef 100 ,P R 1907=17 P L R 1908, 
46 P R 1909. 1 P R 1908 = 58 P W R 1907 
F B; Disappr, P5 P R 1902 P 0 Cited and 
Poll 126 P R 1307=88 P W R1907. 
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4 APbitf at ion— Contd 

to be applied is that by a submission to arbitrat- 
ion a party deprives himself of the right at comm- 
on law to have the dispute to which the submiss- 
ion relates decided by a Court of law. It must 
tberetore appear clearly from the terras of the 
submission that with reference to any point the 
party has so deprived himself. 


(3) ORDER GRANTING OR REFUSING 

262 — Order granting or refusing, 

'B.eld by the majority of the Court (Person, J.. 
duseritiete) that no appeal lies from an order pas- 
sed under s 827, Act VIIT of 1859, whether gran- 
ting or refusing the application. Jolshan Rai 
y BuclioRai. 3 Agna 353; Agra FB Ed 1874 

156 

Notes Foi: 1 All 156. Dist: 3 AU 42^ 

(4) WANT OF CONSENT OF PARTIES 

263 — Want of consent of parties— Private 


The loss or damage by fire, which is insuied aga- 
inst in a policy ot insurance cannot include loss 
caused by deterioiation of the property insured 
consequent on neglect (if any ) of the Insurance 
Companies to take care of it, if they have taken 
possession. A loss so caused is not an inevitable or 
direct consequence of the mischief by fire. It is 
only wheie mischief arises from fire (in fire insu- 
rance cases) and from penis of the sea (in mari- 
ne insurance cases) and the natural and almost in- 
evitable consequence of that mischief is to create 
further mischievous lesults, that underwriters be- 
come responsible for the further mischief so in- 
curred (1851). 6 Ex 4b8 ref. to. 


award. 

An appeal on the allegation of want of consent 
of parties lies from the order of a lower Court 
under s. 327, Code of Civil Procedure, directing 
a private award of arbitration to be filed and en- 
forced Hulodhur Santa! v Gonesh Santal 

6WR60 

Notes -Ref: 7 W R RI Over 8 B L R315. 

264—Cl 15— Order of a Judge refusingto de- 
cide whether arbitratois are going beyond the 
scope of their authority— Judgment— Appeal- 
Construction of submission to arbitration— Insu- 
rance against fiie — Liability of company for fur- 
ther loss. An order of a Judge dismissing a peti- 
tion to revoke a submission to arbitration, on the 
ground that the arbitrators are going beyond the 
scope of the reference, is a judgment within mean- 
ing of cl. 15 of the Letters Patent and as such is 
appealable. Such an order compels a party to sul- 
mit to the jurisdiction ot arbitrators, though he 
complains that no such jurisdiction exists. 

It decides a question of right, namely, whether 
or not he is, by the terms of reference to arbitrat- 
ion, deprived of his right at common law to have 
the dispute decided in the ordinary waym a Cou- 
rt of law. It goes to jurisdiction and is not passed 
as an exercise of discretion. 

Per OJmfdJatapTtar J,— When a submission to 
arbitration is being oonstrued, a cardinal principle 




ft ty 


Fer J.— J he loss insured against is 

limited to the loss by fire ( which includes the loss 
by water in extinguishing the fire) and cannot co- 
nveniently embrace all possible damages, however 
remote, W’hich could, by ingenuity be traced up to 
some connection with the fire as the ultimate- 
vaube situ qua It is impossible to hold that 
damages aiisingfiom the alleged negligence of 
Insurance Companies whilein possession are pro- 
perlv claimable m pursuance of the contract of 
insurance, for, w^hereas this contract refers only to 
loss by fire, those damages would arise from an 
oiigin totally different and wholly distinct and 
separable from the fire, namely, a neglect of some 
dutj imposfd on the Companies after the loss by 
fire or water had become an accomplished fact. 

The Bombay fire Insurance Co. v Ahmed 
bhoy Habibhoy. 11 Bom L R 1= 

1 Ind Cas 14=34 Bom 1. 
265.-Arbitration-.Act X of 1577, Section 
522— Judgment in accordance with award-Appeal 
on ground that defendants did not consent to ar- 
bitration, 

HeZrf, that where the first Court has passed judg- 
ment in flccordanee with what purports to be an 
award of arbitrators, an appeal by the defendants 
on the giound that they did not consent to the 
arbitration is admis,,ible.(PR 53of 1880) cited. 

Husseti AI j V Ghiilam Hustafe Shah 
P R33 of 188^, 
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( 5 ) ORDER REFOSmO APPLICATION. 

266. — Order refusing application— Civil Pro- 
cedure Code 18)9 s. 527. — No appeal lies against 
an order disallowing an application under s. d27 
of A^fe Vni of 1859 to file an award. Vyanka- 
i tesh Ramchatidra Jogckarv BalajeravBin 

Anandrav 1BHC184. 

Notes:— Ap, 8 B H G E 17; 7 Cal 490 Fol 2 
B H 0 E 91; 3 Bom 18 Ref; 7 W R ^401. 

267 -Order refusing application -Civil Proce- 
^ dure Code, 1859, s. 327. 

Application to file an award under s. 327 of 
Act Vin of 1859 should be made to the Court of 
[ the lowest grade competent to leceive it, and no 

appeal lies to High Court from an order by a Dis- 
^ tnct Court confirming on appeal an order of a 

^ subordinate Court declining to file such an award. 

Balki»ishna Bhasakai? Gupte. 

2B HC96.- 2nd Ed 91. 

I 268 — Order refusing application— Civil Pro- 

cedure Code, 1869 s. 327 — (^umre. 

Does an appeal lie from the refusal of a Civil 
i Court under Act VIII of 1869, s. 327, to order an 

award to be filed? Raj Chunder Roy Chow- 
dhry V Bnojendpo Cooinai? Roy Chowdhry 

21 W R 182. 

Notes: — Ref: 10 Oal 14 , 


f 


(6) C PCS 327 (1859) 

269 — Denial of arbitration proceedings- Giv 
Pro 1859. s. 827]. 


Per Spanlde, J?— -This section is intended to 
provide for those cases only in which the referen- 
4 ce to arbitration is admitted and an award has 


been made. Where the defendant denies referring 
I any dispute to arbitration or that an award has 

I been made between himself and the nlaintifi, su- 

f ffioient cause is shown why the award should not 

f be filed. The plaintiff should be left to bring 

I t a regular suit for the enforcement of the award. 

Husaini Bibi v Mohsin Khan, 1 AU 156. 
Notes: -Ref: 17 All SI F B. Diat 3 All 427 

(7) ORDER REFUSING TO FILE, AWARD 

270 — 0 P 0 ss:636, 688-Appeal Arbitration 
Refusal to file award, 

There is no appeal from an order rejecting an 



AppeaI-?7ow;'i. 

4 As^bitpation — 

the Civil Procedure Code see BLR ( F B), 505; 

8 B L R 315 doubted Per Curiam :~It is desirable 
that there should be an appeal from an order 
made upon obiections taken under sections ,520 
and S2l to the filing of an award under section 
625 of the Civil Procedure Code. 

Shpee Ram Chowdhry y Denobundhoo 
Chowdhpy 7 Cal 490 = 9 C L R 147. 

271. — S. 526— Private award— Order refusing 
to file such award — Appealability. 

An order under s. 526 of the Code, refusing to 
file an award of arbitrators made out of Court, is 
appealable as a decree. 26 All 205,Diss 27 Mad 266 
29 M 303 : 25 Cal 757 ; 33 Gal 787; 84 P R 1907 
rw BJ Foil; 26 P R 1907 (P C) at p 29; P R 1907 
F. R. R Mul Raj v Ladha Mai. 100 P Rlfi07= 

17PLR1908. 

C 7 (a) ) Opdep directing award to be filed 
271 A-Reference to arbitration without interve- 
ntion of Court —Order of Assistant Collector, Ist 
Class, directing award to bfe filed— Whether 
appeal from such order lies to District Judge. 

Helr/t that no appeal lies to the District Judge 
from an order of an Assistant Collector, first class, 
directing that an award made on a matter referr- 
ed to arbitration without the intervention of the 
Court should be filed, Gobardlian. Prasad v 
Gur Prasad Ram, 8 A. L J, 1090 

(7b) Order to enforce award, 

272— Order to enforce award Civil Procedure 
Code, 1869, S. 327— 

An appeal from an order made in execution 
of an arbitration award filed under the provisions 
of a. 327 of the Civil Procedure Code, Vasudeb 
Vishnu V. Narayan Jugannath Dikshit 

5BH C129 

Htimtitoollah Chowdhry v Herrun 

13 W R 62 

(7(C))0rder refusing to enforce illegal award 

273— Civil Procedure Code^ 1859, s. J27,— 

An order refusing to enforce an obviously 

illegal award of arbitrators under s. 327, Act Ylll 
of 1859, is not a decree, and therefore not appeal- 
able. Digambiircc Dossee v Poornanand 
Dey 7 W R 401 

Notes.'— Ref* 8 W R 2’)7. 
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(7(D))Of der enforcing awar d-Privatc award 

274 — An appeal lies from the order of a Court 
directing the enforcement of an award of arbitrat- 
ors, when the matter was referred to arbitration 
without the intervention of a Court, Anund 
Chttnder Singh v Gopal Chtinder Dass 

3 W R 154. 

Lakshman Shivajl v Rama Esu 8 B H C 17 

Notes— ( W V D ) Ex. 18 W R 77. 

275— Private award—Oivil Procedure Code 
1859 8S. 525, 327. 

Whf»n an award has been filed under the 
provisions of Section 327 of Act Vlil of 1859, the 
judgment and decree based thereon are not 
appealable, Vishnu Bhau Joshi v Ravji 
Bhau Joshi P. J. (187 8) 180 = 3 Bom 18 


kppeAl-Confd. 

4 Arbitration— 

The decision of the Full-Bench in Jfaliomfiil 
V Ilahnuaf (2), in so far as it 
affirmed the decision in Anh Fiosanno Oo\h r 
Rajtun Aunt Ghat tetjee (5), has been over-ruled 
by the Privy Council in the case of (rhulam 
Jilant 1 Muhcmmad Ilussanii). 

bemhlp, An order of refusal by a Oouit of 
fir«t instance to file an award under b. 526 0. 1 . 
18 a decree against which an appeal lies. 

The bar as to appeal provided by S. 525 C. P, 
C. IS applicable only when a deciee has been made 
in accordance with the award by the Court ef 
first instance and not when a similar decree has 
been made by a Court of appeal in reversal of the 
order of the first Court- setting aside the award. 

Chintamoni Aditya v Haladhar Haiti 
2 C L J 153—10 C W N 601. 




Notes-Dist: 3 Ail 427 Ref: 10 OWN 601 = 
2 0 L J 153. 

276— Qu.ere— Whether an appeal lies against 

the order of the Court directing a private arbitra- 
tion award to be filed and a decree to be passed 
in accorda ice therewith. 26 W R 10=3 T A 209 
Ref. to Nadiar Chand Shaha Bonik v. 

Gobind Chandep Shaha Bonik 2 C L J 61 

Notes-10 C W X 601=2 0 L J 1J?=33 Cal 
m F. B. 

277- -Sch. 11 r. 16 C 1882 Ss 622,525, 526 ) 
Arbitration award, private — Decree— Appeal. 
When a Court has ordered a private abitration 
award to be filed under S. 526 C. P. C. and has 
drawn up a decree in accordance with the award, 
no appeal lies against such decree except in so far 
as the decree may he in excess of or not in accor- 
dance with the award. 

Qucjere* Whether this rule is not limited to 
cases of misconduct and has any application when 
the cause shown against the filing of the award 
has denied th“ submission to arbitration or the 
genuineness of the awar<l. 

S. 524 should be read with S. 522, the provisions 
of which are, by implication made appli- 
cable to cases under the former section; the Court 
must proceed to give judgment according to the 
award and upon the judgment so given, a decree 
follow from which decree, no appeal lies 
in sn far as Ihe decree is in excess lof or 



278— U. the Second Schedule r.21 (1882 S. 526 
—Appeal against order enforcing private award, 
grounds of— Award— Arbitrator’s misconduct— 
Decree. Held that, an order under S. 526, 0 P. 
Code, 7882, directing an award to be filed and 
ordering its enforcement, is a decree within fbe 
meaning of the Code. 

Held, fuithei, that in such a case, no appeal 
will he, except m so far as the deciee is in excess 
of or not in accordance with the award. The 
question whether arbitiators have been guilty of 
misconduct cannot be considered in such an ap- 
peal. 29 Cal 167 and 12 C W N 585. Ref. 
Cliatihraja Bakhsli v. Sid Narayan Singh. 

12 0 C 40 = 1 Iiid Cas 693. 

(a) C. P. C. S. 525, ( 1877 ) 

279 — Civil Pi’ocedure Code, S. 525 — Filing 
private award in Court— Amendment of plaint, 
Ch. XXXViI of Civil Procedure Code, 1877. — 

By the amendment of the plaint, a case under 
S. 52 J Of Act X of 1877 was taken out of the 
scope of Chaptei XXXVII of that Act.S>?<7,that, 
this being so, the decree ot the Court of fiist 

instance was appealable. Jtiala Singh v. 

Narain Das, 3 All 54. 

(8) ORDER REFUSING TO ENFORCE 
AWARD. 

280 — Order refusing to enforce award — Civil 
Proceduie Code, 1877, Ss. 2, 640— Filing pri/ate 
^w^rd m Coprt— Order rejecting application,— 


J 
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Per Spankie, J. — An order refusing an appli- 
ca^ion to file a private award in Court is appeal- 
able a« a decree. 3 Agra 353. 1 All 156, impugn- 
ed and distinguished. 3 Bom 18, distinguished. 
Per Stuart, C J. — An order refusing an applica- 
tion to file a private award in Court on grounds 
not mentioned in Ss. 520 and 521, is a decree and 
appealable as such. Janki Tewari v. Gayan 
Tewari, 3 All 427. 

Notes:--I)ist 5 All 333 P B; 6 All 186 P B. 
(9) ORDER ENFORCING AWARD. ' 

281- ~Order enforcing award- Civil Procedure 
Code 1S59, S. 327.— 

Plaintiff sued for confirmation of an award 
delivered by arbitrators appointed by agreement 
of parties to decide upon his claim to a share of 
ancestral property. Defendant obiected that the 
award was illegal, principally upon the ground 
that he had cancelled his submission some time 
before the award was passed The District Judge 
ordered the award to be filed, on the authority of 
H Mad 183, affirmed m U Moore’s I A 112. The 
defendant appealed. that no appeal lay. 

Santanja v.Ramaraya, 7 M H C 957. 

Notes:— Ref 8 M H C R 

282— Act VIII of 1859, Section 327.— 

An appeal lies fcow an order under Section 
327. Civil Procedure Code ( relating to filing in 
Couit an awaid when tne matter was referred to 
arbitration without the intervention of the Court), 
if there has been no reference to arbitration of 
the matter determined or if the award does not 
follow the reference, unless the parties have rati- 
fied the award as made. r// — Whether an 
appeal lies when there has been a reference and 
an award such reference. 

The exercise of the powers conferred by Sec- 
tion 327, Civil Procedure Code, is a matter in 
the discretion of the Court, and a Court should 
refuse to exercise the powers and refer the ap- 
plicant to a regular suit, when there is a serious 
dispute as to the fact of a submission having been 
made or an award delivered. — Chittii Mai v. 
Bkai Gopal Singli, P R 93 of 1876. 

(10) ARBITRATION AWARD. 

283— -Arbitration award — Act VXII of 1669, 
fo. 325. — •An appeal lies from an older enforcing 


AppeSil-Oontd, 

4 ArhitrSitioti—CoM. 

execution of an arbitration award or from a 
decree under S. 325 of Act Vlll of 1859, 

Wali Alam v. Bibi Nassau, 3 B L R Ap 104 

=12 WR50. 

Notes;— Diss 8 B L R 315 P B. 

284— Order refusing to file an award — Civil 
Procedure Code 1877, S. 622.— 

An application was made under S. 626 to file 
an award which was rejected. The order of re- 
fusal is non-appealable as it is an order and not 
a decree. But the High Court can consider this 
matter under S. 623. Mana Vikrama v. Mali- 

cherry Krispean Nambudri, Maharaja of 
CaHciit, 3 Mad 68. 

Notes-— Con: 22 Mad 299; 7 M L J 10. Fob 
27 All 526 = 2 A L J 416=( 1905 ) W N 
86. Over: 27 Mad 266 P B; 14 M L J 366. 
Ref: 2 C D J 80; 7 Bom 316; 341 P B. 

285 — Order enforcing award — Pinal order — 
Civil Procedure Code, 1877, Ss. 522, 626.— 

The power to file an award includes the power 
to enquire if there was a submission to arbitra- 
tion, and this question is concluded by the decree, 
which is final under Ss. 626 and 522 of the Code 
of Civil Procedure. Micharaya Guruvu v. 
Sadasiva Parama Guruvu, 4 Mad 319. 

Notes.— Ap: 20 Mad 89. Con: 18 Mad 423 F 

B. Ref: 16 Gal 482; 22 Mad 172; 20 Bom 596. 

286— Arbitration —Award— Appeal.— 

Wheie plaintiff applied that a private award 

by arbitrators might be enforced, and the first 
Court gave judgment in exact accordance with 
the award, it was held that the judgment was 
final, and that the lower appellate Court acted 
without jurisdiction in entertaining an appeal 
therefrom. 

Madhusudan Das v. Adaita Charan Das, 
8 B L R 316, Note«12 W R 85. 

Notes— Ref: 10 Cal 74,=13 C L R 14. 

(12) CURTAILMENT OF TIME FOR 

TAKING OBJECTION TO AWARD. 

287 — Review of an order curtailing time for 
taking objections to an award. The order curtail- 
ing time allowed to take objections to an award 
is not appealable but it can be reviewed by the 
Court of the first instance. Monji Ppcmji Set 
y, Maliyakel Koyassan Koya Haji, 3 Mad 59. 
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(13) ORDER SETTING ASIDE AWARD. 

288— Order setting aside award — Misconduct 
of arbitrators. — 

An order of a Civil Court setting aside an 
^ arbitration award, being an interlocutory order, 
is not open to an appeal immediately; but when 
the Court sets aside tbe award on the ground of 
mifibonduct on the part of the arbitrator, and, 
after hearing the case on its merits, makes its 
decree in favour of the plaintiff, it is competent 
to the defendant to appeal against that decree. 

Mathooranath Tewanee v. BHudabun 
Tewarcc, 14 W R 327. 

Notes:— Fob 11 Cal 172. Ref: 12 0 L R J64; 

7 Cal ^90; 20 Mad 202; 18 M L J 228= 
31 Mad B45. 

289 — Objection to award-Misconduct of arbi- 
trators -Omission to inquire-Finality of decree. — 

A Court being incompetent to pass judgment 
without inquiring into an objection based on the 
misconduct of the arbitrators, a judgment passed 
without such enquiry may he appealed against. 
Mussammat Fatfeh v. Fattoo,184 P R 1882. 

290— Setting aside award— Civil Procedure 
Code, 1859, S. 313.— 

A regular and not a summary appeal lies to 
set aside an award of arbitrators passed under S. 
313, Act VIII of 18<59.Ram Cootnar Chowdhry 
V. Nobin Chunder Chowdhry, 
WR1864, Mis 33. 

291— Objection to award— Awaid set aside 
-—Appeal. — 

that no appeal lies from an order under 
S. .521 of the Code of Civil Procedure setting 
aside an award. (8 C W N 390 Fol: 10 All 8 
Overr.) Gangs Prasad v. Kura, 

1908 AWN 64=3 A L J 168=28 All 408 
also 1907 A W N 110=4 A L J 256. 

292— Award — Second appeal — Decree in 
accordance with appellate Court. — 

A second appeal lies from a decree of a lower 
appellate Court made in accordance with an 
award by an arbitrator to whom the case had 
been referred by the first Court and whose award 
the first Court had set aside. 10 All 8; 12 W R 
93 Fol: 12 0 W N 564 dissented from. 

, «8hyAma€haraii Pramanikv.Proshsd 
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(14) ORDER DIRECTING SUBMISSION 
TO BE FILED. 

293— Order directing submission to be filed 
—Civil Proceduie Code, 1859, S. 326, — 

No appeal lies irom an order directing that 
•an agreement to submit matters in dispute to 
arbitration should be filed under the provisions 
of S. 326 of the Civil Procedure Code. 

Pestonjee Nusserwanjee y, Maneckjee 

Co. 3 M H C R 183. 

Aftiimeti on appeal by Privy Council, 

12 Moore’s I A 112. 

Notes;— See 12 M J A 112. 

294— Civil Procedure Code, Sections 326, 327 
—Intervention of Collector— Sanction of Civil 
Court— Appeal.— 

Meld, that though it is open to either the 
decree-holder or the judgment-debtor to appeal 
I to a superior Civil Court from the order of a 
Civil Court authoiising or refusing to authorise 
the Collector to maKe an arrangement under 
Section 326 of the Code, no appeal lies to the 
superior Civil Court from any order made by 
the Collector when acting under Section 326 of 
the Code.— Darya Singh y. Mahtab, 

25 P R 1894. 

295.— Act VIII of 1859 S. .326. 

An appeal does not lie from an order passed 
under s. 326, Civil Procedure Code— (relating to 
filing in Court agreements to refer. ) 

Peer Buksh V. Jtimal. PR 80 of 1870 

ri5) ORDER REFUSING TO FILE 
SUBMISSION. 

296— Crdei refusing to file submission— Civil 
Procedure Code 1859 s. 326 — 

An order ^bsallowmg an application under 
s. 326 of the Code of Civil Procedure, 1859, is 
unappealable, Bhugvan v Purmeshree 

5 N. W. 179. 

(16) APPLICATION TO FILE COMPROMISE 

297— Compromise application to file— Decree 
on compromise— Withdrawal s, 575 of the Civil 
Procedure Code (1882) A suit was brought against 
several defendants one of whom was an infant. A 
compromise was entered into by tbe adult parties 
and they applied to file the compromise. The appli- 
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cation which contained the terms of compromise 
also staged that the court would also be prayed 
by the guardian nf the infant defendant to 
carry out tne com^iromisp on his own behalt. 
Ten dayq after the filing of the application of 
compromise the plainti:ff and first defendant 
applied to the court, withdrawing from the com- 
promise and praying that th6 suit should proceed. 
The second defendant presented also another 
application to have the compromise recorded and 
a decree made in its terms. The Court made a 
decree in accordance with the prayer of the 
second defendant’s application. On the first defend- 
ant’s appeal held that an appeal lay, s, Slo of the 
Oi\il Procedure merely covering cases in which all 
paities consent to have the terms entered into 

carried out and judgment entered up. 7 Bom 340 
questioned. 

Hara Sundari Debi v Kumar JDukhinessiir 
Malia 11 Cal 250 

Notes— Diss lb Bom 202, Disap 20 Bom 304 
Oon 24 Oal 908 F B. Eef 9 Mad 105. 

C16A) ORDER REFUSING TO SET ASIDE 
AWARD OBJECTED TO 

298—0. P. 0. (Act V of 1908), S. 2— Arbitra- 
tion— Award— Objections against- Order disposing 
of objections— Appeal— Revision— Order — Decree. 

The plaintiff preferred objectionR to an award 
in a case referred to arbitration through Court. 
The Court, by an order dated the 15th February, 
191<9 having considered the objections, passed an 
order in these terms “I refuse to set aside this 
award”. 1 he case was adjourned to several dates 
for arguments on other aspects of the dispute, but 
before any order was passed the plaintiff appealed 
against the order refusing to set aside the award. 
In leply to the plea that the order was not appeal- 
lablc it was contended that the order was a ‘decree’ 
within the meaning of S. 2, cl. 2 of the 0. P. 0 , 
and it was also urged that the appeal may be 
treated as a revision, 

Held, that the contention was not valid and 
an appeal was not competent against the order ; 
for it could not be held to be a decree. 

also that the appeal could not be treat- 
ed as a revision ; for where in arbitration procee- 
dings an appeal is not allowed, revision would be 
still more objectionable. 25 P. R. 1902. (P 0), Foil. 
Narpat Rai v. Devi Das, 1 P L R 1911 

9 Ind. Cas. 885=12 P W R 1911. 
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(16B)ORDER FILING AN AWARD MADE IN 
ARBITRATION WITHOUT INTERVEN- 
TION OF COURT. 

299— 300— c.’. 104 (f) Bch. I[ d. 21 (1) and 
(2)— Appeal— Order hiing an award— Decree 
based thereon— Provisions of t^e Code, whether 
antagonistic— Intention ot Legislature, 

An appeal lies, under S. 1(14 (f) of the Code of 
1908, form au order filing an award made in an 
arbitration without the intervention of the Court, 
m spite of the fact that the Court has, under cl. 

2 1 (!) of the second Schedule to the Code, procee- 
ded to pronounce judgment according to the 
award. 

P< 2 r Jleid, r. J. aizd Kensington, J.: — The lan- 
guage of S. 101 (f) is very clear and the fact that 
a later provision of the Code, cl 21 (2), Sch. 11, 
bais an appeal from a decree based on an award 
does not cancel the earlier provision. The two 
provisions of the Code are not antagonistic. If the 
order filing an award is set asiide, there is no award 
on which judgment and decree can be based. The 
absence of ary ground, such as is mentioned or re- 
fereed to in cl. 14 or cl. 15 of Sch. ll, is a condition 
precedent to passirig an order filing the award. 

Per Ratfigan^S ,: — The two provisions of the 
Code are all for practical purposes in direct con- 
flict. The lesult of allowing an appeal from order 
filing an award is tantamount to allowing an 
appeal from the decree based on the award. The 
intention of the Legislature expressed in cl. 21 (2) 
Sch. IT, is to all intents and purposes nullified by 
the provision in cl. (f) of S. 104. 

The intention of the Legislature is to allow an 
appeal from the order filing an award merely 
when such order dealt with the objeftion that the 
matter had not been referred to arbitration or 
that no award bad in fact been passed. Re- 
ferences:— 33 Cal. 727=3 C L J 450 = 10 0 W 
N 609, 27 P R 1910 Gr. = 69 P L R 1910 = 22 P W 
R 1910 Or=6 Ind Cas 756; I P R 1908 (FB) = 68 
P W R 1907 List Ram Ditti v Amar Singh 
172PLR1911. 
(16C) DECISION OF COURT IN SUPPERC- 
ESSION PROCEEDINGS 

SOl-I he parties to a suit applied for a reference 
to arbitration, and provided that m the event of a 
difference Of opinion between the arbitrators, an 
ump ire should be appointed, either by the arbitra- 
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tors them selves, or by the Court ; or that the 
Court itself might decide the case. The arbitrators 
not agreeing, tbe Court adopted the last alterna- 
tive. that under the circumstances, the 

decision was not final under Section316, Act VIII 
of 1859. The result of theiproceedings was that the 
arbitration was inoperative, and the decision 
passed by the Court was open to appeal. Kanh 
Singh V Ruttun Singh P R 96 of 1868. 

(16D) PROPRIETY OF DECISION SETTING 
ASIDE AWARD. 

302 -Arbitration- Award set aside by MunsifE 
-Decision on the merits— Appeal— Award restor- 
ed by the District Judge jurisdiction. 

Held that, on appeal the District Judge can go 
behind the decision of the Munsiff and to decide 
as to the propriety or otherwise of his decision 
setting aside an award. (3 All 636; 5 All 293; 11 
Cal 172; 14 W R 327; 8 C W N 392; 26 Bom 551; 
22 Mad 202 Fol; 28 All 40S, ^ A L J 256 Diss. 

K. Achuthayya v N S Thimmayya. 
S M L T 315=18 M L J 228-31 Mad 345. 

a6E; DECREE IN THE NATURE OF 
AWARD. 

303-305— Appeal— Decree in the nature of 
award— Case referred to decision of Court, both 
parties agreeing to abide by same. 

Where both parties to a suit referred the mat- 
ter in dispute between them to the Court and 
agreed to be bound by the decision of the Court 
and agreed not to prefer an appeal. 

JEff’.V/, that n« appeal lay from the deciee, the 
decision of the Court being in the nature of an 
arbitrator’s award; that the Court had no power 
to review the same; and that the lower appellate 
Court having remanded the matter on appeal, its 
order was set aside as being made without juris- 
diction. (23 Bow 752, followed.) Sita Nath V 
Baikiintha Nath 9 Ind Cas 296. 


kppedA-Oonid. 
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An arbitrator has no power to take property 
out of the custody of a guardian appointed by 
Court and pla-^ing it in charge of another, or to 
declare a legallyappointed guardian a nominal one. 
Nor has a District Judge, as such, jurisdiction to 
remove a guardian under the Guardians and 
Wards Act. The consent of the guardian cannot 
enable the Judge or the arbitrator to exercise such 
powers. A Court cannot, while acting e,rtra cur- 
^um curi{P, do that which the parties cannot lega- 
lly authorise an arbitrator to do. If it does, such 
acts or orders would not be regarded as those of 
an arbitrator merely because the parties had con- 
sented. Such order would therefore be appealable. 
[1 H L S- 47, 1 H L Sc 70, L R 7 Ca 45 (1896) 

A 0 136 ref to J Inder iNarain Singh v E E 
Adlan 8CWN37. 

(16G) JUDGMENT IN THE NATURE OF 
AWARD. 

307-Arbifration -Suitpart-heard— zVgceement 
of parties to be bound by Court’s decision after 
loc«il inspection— Judgment of Court— Nature — 
Award-No review — No appeal— No second appeal 
— Power of High Court to revise-S. 622, CPC. 
1882 (=S. 116, C P a, 1908). 

Where, in a part-heard suit before a Munsif, 
both the parties agreed to be bound by any decis- 
ion of the Court which it may arrive at after an 
inspection of the locality in dispute, and also agr- 
eed not to raise any objection to the same or to 
prefer an appeal, and where the Court, after 
making a local inspection, gave a certain judg- 
ment: 

I£eld, that the Munsif s judgment was in the 
nature of an award, and that it was not open to 
the Munsif to alter that award when made or to 
review bis decision. 

also, that no appeal lay to the District 
Judge and that the District Judge acted without 
jurisdiction when he entertained the appeal and 
made an older of remand. 

Meld, also, that no second appeal lay to the 
High Court but that the High Curt was compete- 
nt to interfere mofu under S. 622, C P 0., 
1882 (=:S. 115,CP 0., 1908). fSCal 575, Bef: 
23 Bom 752.) Baikantha Nath Goswami v 
Sita Nath Goswami. 38 Cal 421. 
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( 16 H; finality of decree based on 

AWARD. 

308 — Civil Procedure Code, Section« 25, 508 
522 — Withdrawal — Trial — Arbitration-Order of 
reference— Validity of award — AbseTice of rea- 
sons for award— Finality of decree based on 
award. 

The suit out of which this appeal arose was 
instituted in the Court of Mr C., District Judge. 
After the issues had been settled, Mr C., on the 
representation of both parties, consented to act 
as an arbitrator. Application was then made to 
the Divisional Judge to withdraw the case from 
the District Court and to r^fer the same to Mr. 0. 
for decision. The Divisional Judge referred “ aU 
matters in difference between the parties, irres- 
pective of the issues drawn in the case,” and Mr 
0., after inquiiy, delivered the following award: 
‘•That the plaintiff’s suit be dismissed and that 
the parties bear their own costs.” Plaintiff then 
filed objections to the award, which wereoverrnl- 
ed, and judgment passed in accoidance with the 
award. Plaintiff appealed to the Chief Court. It 
was contended on his behalf, (I) that withdrawals 
under Section 25 , Civil Procedure Code, can only 
legally take place where the withdrawing Court 
intends to try the suit itself and not where the 
HYOwed object is to make over the case to an arbi- 
trator for decision; (II) that the order of reference 
was materially defective as it did not specify the 
particular matter referred to the arbitrator Clll) 
that the award was bad inasmuch as it assigned 
no reasons for, and gave no details of, the decision 
and fiV) that the objections on the ground of legal 
misconduct urgeil against the award in the origi- 
nal Court were valid. 

Uteld (1) that a Court which withdraws a 
case for trial before itself under Section 26 of the 
Civil Procedure Code, may, after such withdrawal, 
proceed according to any of the recognized meth- 
ods of procedure laid down in the Civil Procedure 
Code. 

(2) I’bat the reference to arbitration in the 
present case did not contravene the provisio'^s of 
Section 508, Civil Procedure Code, as a reference 
of the whole matter in dispute between the parties 
in a parHcular case may be a reference of a part- 
icular matter within the mes^ning of the above 
section, 


(3) That the award was not bad in law because 
the arbitrator bad not given his reasons for bis 
decision or entered into details. 

(4) That allegations of misconduct which have 

been duly heard and decided by a Couit which 
has thereafter pissed judgment in accordance with 
an award, cannot be re-opened on appeal to a hi- 
gher Court, thedecree which follows the judgment 
being final under Section 5:9^, Civil Procedure 
Code. BanarsiDas v Ram Kishen Das 

167 P R 1889. 

(16. 1) dismissal of suit on MERITS IN 
SPITE OF SUBMISSION TO ARBITRATION. 

309— Plaintiff sued in the Court of the Assis- 
tant Commissioner in June 1874, andbefoie issues 
were framed the parties executed a submission to 
private arbitration. After this, in July . 874, the 
suit was transferred to the Deputy Commissioner 
with an amended plaint, the value oi the claim 
being beyond the jurisdiction of the Assistant 
Commissioner. The su’t was for immoveable 
property; and in the original p'aint, plaintiff clai- 
med possession; in the amended plaint, he claim- 
ed proprietary right. In August 1874, plaintiff 
applied to the Court to file the agreement under 
Section 32i>.CiVil Procedure Code, or to r^fer the 
case under Section 312; this was objected toby 
the defendants, and the Court proceeded with the 
case, dismissing the suit on the merits From this 
plaintiff appealed to the Commissioner on the 
merits, making no allusion to the submission to 
arbitration. appeal was dismissed, «nd then 
plaintiff appealed to the Chief Court, insisting 
that the Cdse should h i ve been referred to the ar- 
bitrators IIM that, there was no ground of 
special appeal, xud that the Chief Court could not 
revise the oiders of the Courts below. 

Chajju Mai v Kashi Ram. P R 57 of igyg. 

(17) REVISION ARBITRATION 

310 —Arbitration — Award — Civ. Pro Code, 
Act XIV of 1882. «s. 520, 5i?l, 522, 523, 5.24, 525 
and 540— Revision — Discinction between ss. b2$ 
and 623, 0 P C., as regards appeal. 

An a^\ard was made by a private arbitration, 
appointed ortof Court, in favour of N and S aga- 
inst P. M and D, and in favour of D against S, M. 
Then N, o and D applied under s. 525 0 f C,, to 
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have the award filed in Court. S & M raised cert- 
ain objections which were disallowed by the Dist- 
rict J udge who ordered “the award to be filed and 
decree passed in accordance with the terms there- 
of’. S (fe M appealed. At the hearing of the appeal 
two preliminary questions were raised: Whether 
an appeal lies against an order under s. 526, C P 
C., directing an award to he filed and if not, whe- 
ther such an order is open to revision on the groun- 
ds urged in the appeal. jIHd, by the Full Bench 
unanimously that an appeal does not lie from an 
order under s. 536, 0 P C directing an awrrd to 
be filed, not from the decree passed in terms of 
the award as there is only one decree in the case, 
viz., the filing of the award and the consequences 
the decree being passed in terms of the award, 
flow ^ ram that order and no fresh order is requir- 
ed for those consequen^'es to result but it is not 
so in pioceedings under s. 526 C P C. Mdd, also, 
that no revision lies in suchlike cases on the grou- 
nds on which no appeal is allowed, Jleld^ by the 
Division Bench that in the appeal no ground for 
interference on revision js shown. (84 P 
E 1901; 35 P R 1902; P 0, 25 P 

B 18H8 P C; 89 P R 1902 PC; iO 0 W N dl 11 0. 
LJi:)-! Foil; 33 Cal; 757; 27 All 526; 20 Mad 
303 Dise.) Sltankap Mai v. Nathu Mai 58 P W 
Ri907 FB=1PR1908. 

Sll — S. 101 sub-s 1 cl (f), Second Schedule, 
S. 21— Order directing award to be filed appeala- 
ble, but not decree following the award. 

Where the District Judge orders that a certain 
award shall bo filed, and gives the plain tifi a de- 
creein accordance with that award, no appeal lies 
against the decree, //fm decree under S. 21 of the 
Second Schedule. But an appeal lies from the or- 
der directing an award to be filed under S, 104 of 
the Code. In this case, therefore, though the app- 
eal was filed as an appeal i rom the decree and the 
stamp IS paid on that footing their Lordships 
treated it as an appeal against the order directing 
the award to be filed and overruled the prelimina- 
ry objection. 

huither, //c///, thatj as there is no illegality 
apparent on the face of the award, and as the 
alleged irregularities were only the result of the 
informal character of the proceedings before the 
arbitrators, to which both parties consented, 
there is no ground for interference by the High 
Sita Ramiah v. Pitchayya 


Appeal-CbnM. 

4 Arbitfation— 
ri8) FINAL AWARD. 

312— An appeal lies to the High Court under 
S 54 of the Land Acquisition Act, 1594, only from 
the final award of the Court No appeal lies from 
an award which merely determines the amount 
of the gross-sum payable as compt n8ation,as pre- 
liminary to the further question to whom ’^the 
amount so determined should be paid. 

Ardeshif M Kharadi v. Assistant Collcctoi* 
of Poona (10 Bom L R 517). 

(19) OBJECTIONS TO THE AV/ARD 

813— Arbitration Act VIIl of 1«59 ss. 225, 
320 — Arbitrators— -Objections. 

A case remanded by the High Court was re- 
ferred by the Zillah Judge to two arbitrators whe 
went fully into the matters in dispute, 
and wrote and signed as their award, 
separate papers bearing different dates, 
which were filed in Court. The defendant 
then filed a petition of objections after which the 
Judge returned the papers to the arbitrators with 
an order that they should sign their award con- 
jointly in a form which he prescribed. The award 
having been submitted, the Judge took up and 
disposed of the objections previously made, mak- 
ing a decree in accordance with the award, 

(1) that the two papers originally sent m were 
not an award, which under s. 320 Act Vll of 1859 
should be a single instrument complete in itself, 
and that the J udge was right in sending back the 
papers directing the aibitrators to sign their 
award coujointly and in thepresenc- of each oth- 
er ;(2) that the objections made to the two papers 
were not obiections to the award, and that undOr 
s. 325, the Judgebad no power to pass judgment 
till all obiections to the award had been fairly 
disposed of.or within ten days after the submiss- 
ion of the award; (3) that an arbitrator has no 
Tight to allow documents entrusted to him by the 
Court, to be removed from the /la/h by any one; 
and that when an award is returned to Court after 
remittal, it should be accompanied by all books, 
exhibits and proceedings pertaining to it. 

Maharaja JaimangalSing y. Mohan Ram 
Marwari. 8 B L R 319 Note=8 B L R 130 
Note ^12 WR 897. 
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4 Arbitration— 

* (20) STATEMENT OF A SPECIAL CASE FOE 

THE OPINION OF THE COURT. 

313 A— S. 104, Scb. II r, II— Indian Arbitrat- 
ion Act (IX of 1899) s. 10 — Arbitrators— i?pfere- 
nce to arbitration-Difference in opinion of arbit- 
rators on a question of — Statement of a special 
case for the opinion of the Court — Appeal from 
the court’s order. 

The parties to a suit agreed to refer their disputes 
i relating to the properties in suit to the arbitration 

I of two persons; and a consent dodge’s order was 

i obtained. They further agreed to refer to the same 

arbitrators their disputes with regard to propert- 

i ics which were not the subiect-matter of the suit. 

The agreements provided that, in case of disagree- 
ment between the arbitrators, which prevented them 
I from making an award the matter in difference 

1 was to be referred to an umpire who should make 

i the award. The two asbitrators differed on a ques- 

tion of law arising in the arbitration. There was 
; no reference to an umpire . But the arbitrators 

each expressed his opinion on the question and 
referred it for opinion to the High court in the 
form of a special case under the C P C 1908 Scb. 
Hr. Hand the Indian Arbitration Act s. 10. It 
was decided by the Chamber J udge. An appeal 
I was preferred against his decision. 

Meld that no appeal lay since the special case 
was in no sense an award. There was no award 
which could be adopted by the Court by the mere 
expression of its opinion; but there was simply a 
statement of a question of law for the opinion of 
the Court. The case was not therefore, one which 
fell under r. II of the second schedule of the C P 
G 1908 but it fell under S.IO of the Indian Arbitra- 
tion Act, in so far as it related to the second agree- 
ment. Purshotumdas Ramgopal y Ramgopal 
Harila 12 Bom L R 8S2 

5 Bengal Acts. 

(1) CHOTA NAGPUR LAND LORD AND 
TENANT PROCEDURE ACT (BENGAL ACT 
‘ I OF 1879) SS. 37, (CL 4), 39, 137, & 139. 

314 .— Chota Nagpur Landlord & and Tenant 
Procedi»re Act (Bengal Act I of 1879) Ss 37 cl (4) 
39, 137, and 1B9 — Bent— Suit — Appeal in cases 
where the aggregate amount is above Rs. 100. 

An afipeal from a decree passed by the De- 
puty Coll^ptor in a suit for rent, where the total 
amount of rent claimed under S. B9 of Bengal 

C C 53 


Appeal-On^rf. 

5 Bengal Concld . 

Act I of 1879 is above Rs. 100 would lie to th« 
Judicial Commissioner and not to the Deputy 
Commissioner. Pjpiag Nath Lah Deo v Mura 
Munda. 24 Calc 249 « 1 C W N 181 

Notes.— Over; 27 Cal JOS F B. 

(2) SS 37, 137, 144. 

315 — Ss. 37, 137 — Suit for ejectment and 

arrears of rent— Suits under Beng. Act I of 1879 
for arrears of rent and ejectment, for non-pay- 
ment of arrears of rent are not cases within S. 137 
of the same Act and so a second appeal lies to the 
High Court. Ramjan Khan v Raman Cha- 
mar. 10 Cal 89 

Dissented from by the Full J7ench in. 

Khedu Mahto v Buddun Mahto. 27 Cal 508 

316 — Ss. 137, 144 — Rent suit— Intervener 
— Civil Procedure Code (1882) S. 623, 584. 

The decision of a Deputy Collector as to whe- 
ther intervenor under S. 87, Act I ofl874 (B C) 
had been actually and in good faith receiving and 
enjoying rent before and up to the time of tbf» 
suit, is a decision upon the question whether 
the intervenor is entitled to collect rent; and 
therefor'^ it is a decision, upon a question relat- 
ing to some interest in land as between parties 
conlUcting claims thereto, and the appeal from 
the judgment of the Deputy Collector lies to the 
Judicial Commissioner under 8. 144. It was fur- 
ther held, that an appeal lay to the High Court 
from Ihe judgment of the judicial Commissioner 
and therefore S. 622 Civil Procedure God* was 
not applicablp. Lall Bhim Singh v Guman 
Ghaujhtt. 1 C W N 341, 

6 Bombay Acts. 

(1) BOMBAY CIVIL COURTS ACT SS. 8, 
26, 36. 

317— Bombay Civil Courts Act (XlV of 1869) 
ss. 8 and 26— Suit for account and for balance 
that may be found due, 

The plaintiffs sued for an account of all the 
business done by the defendants as th^ir commis- 
sion agents from 1854 to 1S67, and prayed that 
whatever was found due might be awarded 
with interest. The plaintiffs valued the relief 
sought approximately atRi.510, and this was the 
only valuation stated in the plaint. The suit was 
filed in the Court of a fiist class Subordinate 
Judge, who rejected the plaintiff’s claim. Against 
this decision the plaintiff’s preferred an appeal 
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Appeal-OonJi?. 



6 Bombay kaXs—ConU, 

to fho High that, as the approximate 

amount of the claim was stated in the plaint 
to be Ra 510, that must be taken to be the value of 
the subject matter of the suit for purposes of 
jurisdiction. The appeal, therefore, lay under 
gg ^ and 26 of Act XlY of 1869, not to the High 
Court, but of the District Court. Khtishalchand 
Hulchandy Nagindas Motichand.I^ Bom 075 

31g--.S. 36--Valuation of suit— Jurisdiction. 

Where a suit wherein the subject-matter ex- 
ceeded Rs 5000, was instituted in the Court of a 
Principal Sadr Amin but decided by a Subordi- 
nate Judge, first class, appointed under the Bom- 
bay Civil Courts Act XIV of 1869. — It was held 
that «n appeal lay direct to the High Court 
under s. 26 of the Act. Rayasangji Shivsangji 
Y Gtilam Rasul. 3 B H C 286. 

(A) APPLICATION BY CREDITOR FOR 
LESS THAN RS 5000 IN SUITFOR ABOVE 
« THAT AMOUNT. 


6 Bombay kQ%n--'Concld» 
such a suit — Appeal from such decree to District 
Court. 

The plaintiff filed an administration suit in 
the Court of a Subordinate Judge of the second 
class, valuing the relief claimed at Rs, IdO. The 
Subordinate Judge found that the property in suit 
was worth over a lakh of rupees, that th*^ liabili 
ties came to Rs 5,729, and that the defendant was 
indebted to the estate in the sum of Rs.l5,19P. He 
drew up a preliminary decree, directing {ititn' 
alia) that the defendant should pay this amount 
into Court within two weeks. Against this 
order the defendant appealed to the Distiict Court. 
The District Judge returned the appeal for pre- 
sentation to the High Court on the ground that 
the subject-matter exceeded Rs. 5,000. EeM^ 
reversing the order of the District Judge, that the 
appeal lay to the District Court, Sliet Kavasji 
Maneherji v Dhitishaji Maucherji. 

22 Bom 963 

(2) BOM MUNCIPAL ACT SS. 298, 299 


3j[9— Application by creditor for less than 
Rs. 6,000 in suit for above that amount. 

Although the applicant , to have a sale set 
aside, was creditor for a sum less than Rs.6,000, 
still as the sale took place in a suit for a sum 
above Rs.5,000, an appeal lay to the High Court 
Krishnarav Venkatesh v Vasudev Anant 

11 B H C 15 

Notes:--Ap: 15 Cal 488 F B. Apph 6 Cal 367. 
Ref. 10 C L R U1 ; 20 Cal 418 , 29 Cal 
548. 

(B) SUIT FOR DECLARATION OF RIGHT 
TO PROPERTY UNDER ATTACHMENT. 


322— -Bombay Muncipal Act 9 Bombay Act 
(III of 1888 ), ss. 298, 299, and 301-Order of Chief 
Judge of Small Cause Court granting compensa- 
tion for land— Act XII of 1888, s. 3. 

An appeal lies to the High Court from a de- 
cision of the Chief Judge of the Small Cause 
Court of Bombay granting compensation to the 
owner of land taken by the Municipality in a 
case of a set-back under the Municipal Act, III of 
ltj85, ss 298, 299, and 301. Municipal Commis- 
sionei? for the City of Bombay v Abdul Huq. 

18 Bom 184. 

Notes: — Ref. 10 Bom L R 907 


320— Suit for declaiation of right to pro- 
perty under attachment. 

In a suit for a declaration that the plaintiff 
had a right of property and possession in a cer- 
tain house under attachment being in effect suit 
for the removal of the attachment.— that 
the judgment-debt in r^^spect of which the house 
was attached being less than Rs.5,000j no appeal 
lay to the High Court. Moticliand Jaichand 
v Dadabliai Pestonji. 11 B H C 186 

Notes-— Dist: 2 All 63 ; Rx : 4 Bom 51,5 F B. 

Ref: 4 Mad 131 ; 14 Bom m. 


(7) Certificate of administration Acts 
XXVIl of 1860 and VII 1889. 

(1) ACT XXVII OF 1860 & XIX of 1841 

323— Act XXVIl of 1860 and Act XIX of 
18 H-Order granting certificate of possession. 

The order granting a certificate under Act 
XXVil of I860 and directing possession to be 
given to the certificate-holder under Act XIX of 
LS H, held not to be open to appeal or review. 
Jtisoda Koonwar v Gui»ee Byjnatli Fershad 
lIndJtirNS865 


* 

I ^ 

Hi 

f ^ 

i 



(C) ADMINISTRATION SUIT 

suit— Suit filed in se* 


324^0rder8 under Act XXVII of I860. 

Held that an appeal_from the order of^ a Deputi 
Commissioner granting a certificate 'Under Ac 
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Appeal-CoM^ff. Appeal- 

7 Cei?#ficate of administration kct-('^ouid, 7 Certificate of administotion 

XXVIt of 1860 lies to the Chief Court, and not There is no appeal from an order by a Dis- 
to the Commissioner.— tiict Judje refusing to recall a certificate granted 

P E 50 o£ 1868. But hM, after the TOte Act XXviI of 1860. Nanuk Pershad 
passing of the Puniab Appeals Act (VII of v Lalla Nitya tail 6 Cal 40-6 C L R 388 
1<S68) and fallowing Book Circular No IX of 1^69 

that such appeal lies to the Commissioner. 331 — Act XXYII of 1860 Ss. 3 6 — Appeal 

Mool Chmid v Lai Chtind. P JR 50 of 1871. from order granting certificate.— 


(2) ACTXXVII 0F1860 

325— Act XXVIi of 1860- Order refusing to 

grant certificate under Act XXVIl of 1860. 
Vishvanath Hari 7 B H C A C 71 

326 — Order refusing to giant certificate under 
Act XXVil of 1860— that an appeal lies 
to the Chief Court from an order refusing to 
grant a certificate under Act XXVil of 1860 to 
any of the contending claimants. Mussammat 
Gtijri V Hatha Singh. P R 117 of 1881. 

Notes:— Overr.- 103 P R 1888 F B. Fol: 68 P R 
1883 , OitM: 78 P R 1886 

327— Act XXVII of 1860-Appeal from 
order refusing to grant certificate. — 'E.eld by the 
Full Bench that no appeal lies from an older of a 
District Judge under Act XXVil of 1860 refusing 
after due enquiry, to grant a certificate of admin- 
istration to any claimant. (117 PR 1881 
58 P R 1883), oveiruled. 78 P R 1886). cited. 
Ram Chand v Mussammat Rukman Devi. 

i03PR1888FB 

328— Act XXVil of 1860. ss. B, 6— Appeal 
from Order lefusing to grant certificate. 

Qu(jLre, whether an appeal lies from an order 
refusing a certificate under Act XXVil of 1860^ 
(PR 117 of 1851, ) and ( 58 P R 1885, ) 
cited. Muzafifar Hamid v Mussammat Rahi- 
man PR 78 of 1886 

Notes-— cited: 103 P R 1888 F B. 

329— Act XXVII of 1860 S 3— Appeal from 
Older refusing to grant certificate. 

Held, following (PR 117 of 1881, ), thu-t 
an appeal lies from an order refusing to grant 
a certificate under Act XXVil of 1^60 to any 
of the contending claimants. Baga Singh v 
Khem PR 58 of 1883 

(3)0RDER REFUSING TO RECALL CERTI- 
FICATE 

3S0”Appeal-0ertificate under Act XXVil of 
I860* Order refiising to recall, not appealable. 


No appeal lies against an order granting a 
certificate under S. 3 of xVet XXVil of 1860, 
wheie the certificate has been granted before the 
appeal was filed: under S. 6 of the Act an appeal 
only lies to suspend the granting of the certificate; 
after it has been gi anted the only course open to 
the obiector is a petition for a fresh certificate. 
Makhan Mai v. Mussammat Prem Kop 

PR 76 of 1881, 
Followed in Mussammat Premi v Wadhawa 
Singh P R. 34^ of 1885, 

Cited under Certificate to Collect Debts. 2 

(4) ORDER AS TO FORM dp CERTIFICATE 

332— Order as to form of certificate— There 

are no general words in any part of Act XXVII 
of 1860 declaring that orders made by the Zillah 
Court under that Art as to the form of the certi- 
ficate shall be subject to appeal to a High Court. 
Baneemadhub Mookerjee v Nilambup 
Banerjee 8 W. R. 876. 

Notes -Fol: 21 W R 363. Ref: 1 Cal 127. 

(5) CASE TRANSFERRED UNDER ACT 

XVI OF 1866 S. 19. 

333 Case transferred under Act XVI of 18t>8, 
S. 19. — Where an application for a certificate 
under Act XX f II of 1860 has been transferred 
by the High Court, in the exercise of the power 
vested in it by s. 19, Act XVl of 1568, from the 
file of a Judge to that of a Subordinate Judge, 
the order of the latter is appealable to thr Court 
of the Zillah Judge, and only specially appeal- 
able to the High Court. Fuzl Hossein y 

Tussuduck AH Khan 13 W. R. 395 

(6) ENQUIRY OR OMISSION TO MAKE 
ENQUIRY. 

334*— Enquiry or omission to make enquiry. 

An appeal lies from the result of an enquiry 
or omission to make an enquiry under Act XX VII 
of 1860. TaHnec Churn Brohmo v Roma 
Soonduree Dossee. 20 W. R 312 


Notes-See 1 Can28 N. 
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(7) DEPOSIT OF SECURITY BY PERSON 
ENTITLED TO A CERTIFICATE. 

335 — Deposit of security by person entitled 
to a certificate. — No appeal lies under Act XXyil 
of 1860 on a question of the deposit of security 
by a person who has been declared entitled to a 
certificate under the Act. Monmohincc Dassee 
T Khetter Gopal Dey I Cal 127 

24 W R 362 

Bukmin 1 All 287 

NotC«~Fol: 1 All 287; 3 All 804 Bel 20 Cal 
24n; 19 Mad 246; 5 M L J 36. 

(8) Ss. 5~6 CERTIFICATE FOR COLLECT- 
ION OF DEBTS. 

336— Ss. 5, fi-Oertificate for collection of 
debts — No appeal impugning the order jof a Dist- 
rict Court requiring security from the person to 
whom it has granted a certificate under Act 
XXVII of 1S60 lies under that Act to the High 
Com it. I All 287 followed. Paddo Sundari 

" 3 All 304. 

Raj Mohincc Chowdhrani v Dino Bundhoo 
Chowdhry, 17 W R 566 

337 — Act XXVII of 1860, Section 5— Appeal 
from order to find security — 

Held that no appeal lies from an orderi to 
find security under Section 5 of Act XXVII of 
1860-~Maya Des v Crown 38 P R 1388 

(9) S. 6. ORDER FOR SECURITY. 

338 — S, 6 — Order for security. — An appeal 

will lie under s. 6 of Act XXYII of 1860 merely 
for the purpose of varying the Judge’s order by 
reducing the amount of security required by him 
from the party declared entitled to have the cert- 
ificate. When an appeal has been properly in- 
stituted under s. 6, it has been ruled that the 
Court may alter or vary the Judge's order with 
respect to security. Soonea v Ram Suha 

2 N W 146. 

Notes—Fol; I Ail 287; 3 All 304. 


Appeal-C'onjirf. 

7 Certificate of administration Act- ( \mfd. 
(21) ORDER OF DISTRICT JUDGE AS TO 
SECURITY. 

340— Security insufficient — order of the 
District Judge — Succession ( ActX of 18t)6 ) S. 
263 There is no appeal against an order made, ei • 
ther in pursuance of the directions of the High 
Court or otherwise by a District Judge as to 
security, while granting a certificate of admini- 
stration on the ground of the insufficiency of 
such security. 1 Cal 127 referred to. 

Lucas V. Lucas, 20 Cal 245, 

(12) ACT VII OF 1889. 

341— “Act VII of 1889 — Portion of property 
held as security sold— Order to furnish fresh 
security. — 

An order by which a certificate holder under 
Act XX VII of 1860 was directed to furnish secu- 
rity to the extent to which the security originally 
furnished had been diminished by the sale of a 
part of the property, is not an order from which 

an appeal would lie either under Act XXVII of 
1860 or Act VII of 1889. Alta SooudaH Dasi 
V. SHnath Saha, 20 Cal 641. 

Cl3) Ss. 6 AND 19-ORDER FOR SECURITY 
ON GRANT OF CERTIFICATE. 

342— Ss. 6 and 19 — Order for security on 
grant of certificate. — 

Where a minor petitioner represented by the 
Court of Wards applied for a succession certifi- 
cate under Act VII of 1889, and the District 
Court granted the certificate, but ordered secu- 
rity to be given by the Courts of Wards:— 
that no appeal lay from the order requiring se- 
curity. Rama Rcddi v. Papi Reddi, 

19 Mad 199. 

(13A) CERTIFICATE OF ADMINISTRATION. 


342A— Succession Certificate Act VII of 1889 
Ss. 7 and 19— Right of. 

An appeal lies against an order under section 
19 and not under section 7 of Act Vll of 
1889. 19 Mad 199 and 20 Mad US Ref: 

KunjunniNairv. ElayaNair, 
7 M L T 246 = 6 Itid Cas 499, 


(10) FRESH CERTIFICATE. 


839— The Fresh certificate referred to in s. 6 
of Act XXVII of I860 means a certificate grant- 
ed to a person other than the person to whom 
the first certificate was granted. Nauraugi 
Kuuwar t Raghubansi Kuuwar 9 AH 231. 

See Gai^ t ^taugi i^ngh, 9 AH 173, 

f 
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7 Certificate of administration Act-Contd, 
(14) SS. 9 &10-0RDER FOR ISSUE OF 

CERTIFICATE SUBJECT TO SECU- 
RITY BEING GIVEN. 

Ss. 9 and lO—Order for issue of cer- 
tificate subject to security being given. — 

On a contested application for a succession 
certificate under Act VIl of 1589, an order was 
made for the issue of the certificate on security 
being furnished by the applicant. The opposite 
party preferred an appeal against the order: — 
ffeld, that the appeal was maintainable. 

Ariya Pillai v. Thangamiual, 20 Mad 442. 

Notes:— Not Fol: 26 All 173. 

(15) SS. 9 & 19-ORDER GRANTING 
CERTIFICATE CONDITIONAL ON 
THE FILING OF SECURITY. 

344— Succession Certificate Act, Ss. 9, 19 — 
Conditional grant. — 

An order on an application for a certificate 
of succession requiring security as a condition 
precedent to the granting of the certificate is not 
an order “granting, refusing or revoking a certi- 
ficate” and, not being such, no appeal will lie 
against it. Bhagwani y. Manni Lai, 13 All 214 
=1891 W N 45-also 1890 W N 198. 

Notes.*— Biss: 25 Cal 320; 20 Mad ,5 M 
L J28. Fol:2 AL J 606; 19 Bom 790; 
26 All 173. 

345.— Succession Certificate Act VII of 1889, 
Secs. 9 and 19 — Order granting certificate by the 
applicant’s furnishing security — No appeal frem 
such order — Practice — Procedure — Discretion — 
Jurisdiction — Civil Procedure Code Act XI V of 
1882, Sec. 622 — Extraordinary jurisdiction. 

The widow of a deceased person having ap- 
plied for a ceHificate under the Succession Certi- 
ficate Act YU of 1889, the Judge ordered the cer- 
tificate to issue on the applicant’s furnishing se- 
curity under Sec, 9 of the Act. 

JSTeM, that such an order was not an order 
“granting, refusing or revoking a certificate” 
within the meaning of Sec. 19 of the Act, and 
was, therefore, not appealable. 18 AU 214 follow- 
ed, Bai Devkorc y. Lalchand Jiyandas. 

P J 1894, p. 377=19 Bom 790. 

Notes:— Eol: 26 All 173. 

345A. — S.19— Appeal— Order granting certi- 
ficate conditional on furnishing security not ap- 
pealable. 


Where a certificate is granted conditional on 
the applicant’s furnishing security, no appeal 
lies under s. 19 from sueh order. 13 All 214; 26 
All 21^1; 173 Foil.— Per Richards J (dubitante) 
where the order of the District Court grants the 
applicant the right to obtain certificate on the 
furnishing of security but no time is fixed within 
which it should be furnished nor the consequence 
that should follow upon failure to do so set forth, 
the order falls within s. 19 of the Act. Ihe order 
which the Legislature intended to be appealable 
was the decision of the court as to who was or 
was not the proper person to be granted a certifi- 
cate and not the question whether or not that 
person should within definite or indefinite period 
furnish security. Gauri Duttv Masammat 

2ALJ606. 

345 B. — S. 19 — Appeal — Agent to the Gover- 
nor of Vijagapatam-General clauses. 

An appeal lies under s, 19 of the Succession 
Certificate A.ct from the order of ihe Agent to the 
Governor of Vijagapatam. (18 Mad 227 Diss.) 

Bahubalendrani Guru vara juy Babubaler- 
drani Chandrasakara Raju, 3 M L T 264= 
18 ML J 252=31 Mad 362. 

346 — Conditional order granting certificate 
upon furnishing security — On an application 
for a Succession Certificate ( Act VII of 1889 ) 
an order was made granting a conditional cer- 
tificate upon the applicant's furnishing security— 

Held^ that this was an order “ granting, 
refusing or revoking a certificate ” within the 
meaning of s, 19 of the Act and, therefore, an 
appeal would lie therefrom. 13 All 214 dissented 
from Radha Rani Dassi y Brindaban 
Chundra Basack 25 Calc 320 = 

2 C W N 59. 

Notes:— Ex 6 C W N 494. Ref. 26 All 173. 
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34f7 — S. 19 — Conditional order for grant of 
succession certificate, whether appealable. — An 
Older granting a succession certificate, though 
coupled with a condition that the applicant must 
give security, is an order granting a certificate 
and is appealable under S. 19 of the Act. 25 Cal 
SSOMjdML J28;20Mad 442;2ALJ 606, 
Kef. 13 All 2U; 26 All 173; 19 Bom 790 Dist. 
Biri V Barkhurdar 189 P R 1908 = 
4? LR1909=156 PWR 1908 = 
10 P L R 22. 

Suit against Collector for damages on refusal 
to make award under Land Acquisition Act — 
Limitation — See Limitation Act— Arts 18, 120; 14 
ML J 173; 27 Mad 536. 

84 * 8 — Ss. 9, 19 — Order granting certificate 
conditionally on the giving of security by 
applicant— Appeal — 

Where, on an application for the grant of a 
certificate under s. 7 of the Act, the Court Jpasses 
an order conditioned on the previous filing of 
security, such an order is not an order “ granting, 
refusing or revoking a certificate ’’within the 
meaning of 8.19 of the Act and no appeal lies 
therefrom 13 All 214 and 19 Bom 790 fol;5lM L J 
28:26 Mad 42. Nanhti Mai v Gulabo 1903 
AWN 225=26 All 178. 

( 16 ) Ss. 19 & 28— ORRDER REFUSING 
CERTIFICATE OF HEIRSHIP. 

349 -.appeal— Regulation VIXl of 1827— 
Order refusing certificate of heirship appealable— 
Succession Certificate Act VII of 1«89, Sec. 28— 
Pracricp,-* An appeal lies from the order of a 
District Judge refusing to grant a certificate of 
heirship under Regulation VIll of 1827 by 
virtue of the provisions of Section 28 of the 
Succession Certificate Act Vli of 1889. J«vcrmal 
V The Nazir of The District Court of Poona 
P J 1893 p. 517=18 Bom 748. 


AppeSihOcnM, 

7 Certificate of administration AqI-Co/icU. 

350~Succession Certificate Act VII of 1889, 
Secs 19 and 2.*? — Certificate f>f heirship— Order 
refusing certificate of heirship appealable— Ap- 
peal — Regulation VIII of 1827— An appeal lies 
from an order refusing to grant a certificate of 
heirship under regulation VllI of 1827, by virtue 
of Sec. 19 of the Succsssion Certificate Act VIX 
of 1889. Rangubai v Abaji P J 1894 p 184; 

19 Bom 399. 

851 — s. 19 — Appeal — Person entitled to — 
( Act XXVII of 18d0 ) 

Weld that, a person who did not appear in the 
Court of the District Judge to oppose an applica- 
tion for the grant of a certificate under Act 
XXVII of 1860 was not in a position to contest 
the order of the District Court in the character 
of an appellant. Tapeshna Kuari v Ajudhia 
Kuari 1 W N 162. 

(17; SUCCESSION CERTIFICATE ACT S 10 

352— Act VII 01 1889 — Succession certificate; 
s. 10 — Extension of certificate— No grant of 
certificate — No appeal under s. 19 — 

The extei: Sion of a certificate under s. 10 Act 
Vll of 1889 to additional debts is not the grant of 
a certificate so as to give a right of appeal under 
s. 19 of the Act against the extension. Venkates- 
waralu v Brahmaravutu Raja Kristnaji 

25 Mad 634. 

(8) Costs. 

(a) Discretion, Exercise of 

353— Discretion. Exercise of — Act VIjl of 
18J9, ss. 787, 189, 193, 196— 

Held, ( Maepherson, J doubting ) an appeal 
will lie on a mere question of costs. Gridhari 
LalRoyvSundarBibiB L;R Sup Vol 496 

6W R187 

See Dowcett v Wise. 1 W R 522 

Note— See 6 W R 187. 

354— Decree enforcing ( by 

Loch J ) with reference to the Full Bench ruling 
B L R Sup Vol 496; 6 W R 127 

that an appeal lies, on the point 
of costs, from a decree enforcing an arbitration 
award. Kboda Buksh v MowJa Buksk 

14 WR255 

Contra Collector of Dacca v Kamala Kant 
Mookerjee ^ W R 33 
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Appeal-6'owirf. 

Chooni Lai Misser v Patroo Deo 

6 W R 19, 

Keemce Baec v Luelimun Doss Narain 
Doss 5 W R P C S9, 1, Moofe’s I A 470 

Achiimbit Singh v Kunhya Lai Mohajtin 

7WR208. 

355— Semble— A regular appeal in respect of 

costs will not lie where kma tide care and dis- 
cretion have been exercised on the part of the 
Court below. Dcsaji Lakhmaji v Bhavani 
Das Karotamdas 8 B H C 100 

Luchmun Ram Unooj y Watson 
WR 1864 146 

356— 0 P 0 0 23 r 3 (1882 S. 375>Appeal for 
costs— Final decree. Where a decree is final there 
can be nr appeal against its direction as to costs. 

8 Cal ii 1 Followed. Sidlia Gopal v Ptit?an 

2 N L R 49 

357— A.S a general rule an appeal in respect 

of costs will only be entertained in cases in which | 
no discretion has been fairly exercised upon the 
question, and the decision of the Court below has 
proceeded upon mistake or misapprehension. 
Where Iona fide care and discretion have been 
exercised, no appeal in respect of costs should 
be allowed, and the question whether such dis- 
cretion has been well or ill exercised should not 
be entertained. Keshavram Krishna Joshi 

Y Bhayanji Bin Babaji 8 B H C 142 

Notes— Con. 2 Bum 1, Ref, UOal 464; 2 Rom 
252; 14 Rom 377; 20 Bom 408 F B Disc. 
L B R 1872—1893. 

358— Where no appeal ia made against the 

judgment passed on the subject-matter of the suit, 
the discretionary power of assessing costs given 
by s, 187 of Act VII 1 of 1859 should not, unless 
in a very exceptional case, be interfered with by 
the Appellate Court, Kuppusyamiayyan v 
Nanniivayyan 1 M H C 74. 

Cb ) ORDER INVOLVING MATTER OF 
PRINCIPLE. 

359 — Order involving matter of principle — 
Though the distribution of costs is, under the 
Civil Frocedure Code a matter within the discre- 
tion of the Court, yet there may be circumstances 
which will justify an appeal upon a mere question 


Appeal-Oonid. 

8 Costs— 

of costs. Chithrayil aims Kunath Ahmed 
Koya V Irumanom Vittil Kanhamath Haji 

3 M H C 279 

Dantuluri Naryana Gajapati Razu Garu v 
Saruppa Razu. 3 M H C 113. 

360 — Where some principle is involved, 

an appeal would lie on a question of costs only. 
Secretary of State for India in Council y 
Marjum Hosein Khan. 11 Cal 359. 

360A. — Appeal — No principle imolved 

Qmcre- 

It is very doubtful whether an appeal will lie 
from an order for cost when no principle is in- 
volved. Amirui Hossain v Khairunnessa. 

28 Cal 567. 

361— Discretionary orders — Special appeal. 

It is only when a matter of principle is involv- 
ed that a second appeal would lie as to costs only 
but not where the question of costs is purely in 
the discretion of the lower Court. Where a 
suit was brought against A on the allegation 
that ho had instigated his co-defendant B, not to 
deliver up a particular document and where no 
other relief was asked as against A, and the lower 
Courts awarded a decree in favour of the plaintiff 
and directed A to pay half the costs:— that 
the question was one which involved a matter of 
principle and therefore a second appeal lay to 
the High Court against the decree as to such 
costs. Buftwari Lall y. Chowdhry Drup 
Nath Singh, 12 Cal 179. 

Notes*— Rif.* 16 Bom 241; 34 Cal 878; 5 C 
L J 642. 

362.— Second appeal— As to costs. 

An appeal as to costs willlie horn an appell- 
ate decree when the Court has exercised its dis- 
cretion as to coats arbitrarily, and not according 
to general principles. (SDA., NW P 1861 
p 265 ) and ( N W P H C Rep 186/ F B. 
90) followed. Daulat Ram y Durga Parsad 
15 All 833=13 WN 110. 

Notes;— Ref 4 G W N 90; 7 0 W N 017 Ful: 

(190a) W N 75. 
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kpp&zX-Gontd. 

8 Costs— 

(C) POWER OF APPELL&TE COURT. 

363. — Appellate Court, power of-Civil pro- 
cedure code ( Act XIV of 1882 ) s 220— The 
power given under s 220, Civil Procedure Code, 
to a Court to apportion costs in any way it thinks 
proper, is subject to the control of the Appellate 
Court. B L li Sup Vol 496 16 Bom 676 and 

15 All 333. ref to. Taya Prosunno 

Mttkhafjee y Satsih Chandra Singh 

4C WN 90. 

304, — Appeal as to costs-Alteration of lower 
Court’s costs in appeal-On defendant’s appeal on 
costs among other matter**, the appellate Court or- 
dered the costs to be materially altered in favour 
of the defendant. Suddasook Kootary y Ram 
Chundcr 17 Cal 620. 

Notes:-Fol 14 Mad 61. Ref 10 0 W N .566. 

365.— Costs— Practice — Appeal, 

The plaintiff sued for possession nf certain 
land in the court of a Subordinate Judge of the 
Second Class. The Subordinate Judge returned 
the plaint for want of jurisdiction and ordered 
the plaintiff to pay a separate set of costs to each 
of the defendants. The plaintiff appealed to the 
District Judge on the grounds, first, that the Sub- 
ordinate Judge had jurisdiction to entertain the 
plaint; and secondly, that the order as to costs 
was improper. At the hearing of the appeal the 
plaintiff’s pleader abandoned the point of jurisdic- 
tion. Thereupon the District Judge held that the 
appeal. would not lie simply on question of costs. 
He therefore, confirmed the Subordinate Judgf»’s 
order. 

that the District Judge had jurisdiction 
to hear the appeal on the question of costs. 
Vasudey Ramchandra v Bhavan Jivaraj 

P J 1891 p 100=16 Bom 241. 

366— Partition suit, costs, appeal for-Appeal, 
if and where maintainable — Principle, matter of- 
Proprietors and lessees, interest as— Allotment of 
shares in proprietary and lease hold interests-Costs 
up to the preliminary decree, by whom payable— 
Rateable distribution— Costs, subsequent to preli 
minary decree, by whom to be borne — Lessor 
and lessee, liabilities of, to pay costs— Apportion- 
An appeal will lie upon a question of costs 
I of principle is involved, As the 


Appeal-Cow^t?, 

8 Costs — Contd, 

plaintiff in a partition suit commences it for his 
own advantage, convenience and security, and as 
the defendant as joint owner, holds his undivided 
share always subject to the right of the plaintiff 
to demand partition, the parties must each bear 
their own costs of the suit up to the stage of the 
preliminary decree, and the costs of the parti- 
tion should be divided between the parties in pro- 
portion to their respective shares in the estate. 

If however, there has been a frivolous contest, 
the party by reason of whose opposition uneces- 
sary costs are incurred, may be made liable. 

A lessee who accepts a lease of a share in 
joint property, does so with full knowledge that 
the subject matter is liable to partition, and if he 
finds himself a defendant in a partition suit, it is 
by reason of his own voluntary act, and in such a 
suit each party must bear his own costs up to the 
first hearing or preliminary decree, and the costs 
of the partition should be borne by the parties in 
the proportion of their interests. 

If the lessee took no part in the* partition pro- 
ceedings, and neither claimed not Wained the 
benefit of a separate allotment he could not be 
called upon to contribute to the costs of the parti- 
tion. But if he did, the costs must be borne by 
him rateably with the other parties, according to 
his interest in the premises. 

A permanent lessee may be regarded as a pur- 
chaser and will be entitled to similar privileges 
and subject to similar liabilities. 

The costs of tne partition should, as between 
the lessor aud the lessee, be borne by them in 
proportion to their respective interest in the share 
covered by the niokurari (lease). Nawab Dil- 
dar yBhowani Sahai Singh 5 C L J 642 

= 34 Cal 878. 

367. — Appeal as to costs— Civil Procedura 
Code (XIV of 1882), ss 220, 540, and 568-I5rror 
of lower Court under misapprehension of fact and 
law. 

Where the original Court has made an erron- 
eous order for costs under a misapprehension of 
facts and law, an appeal lies from such order 
under the Civil Procedure Code, although the ap- 
pellant complains of nothing else but the order 
for costs so errontously made, Ranchordas 
Vithaldas y. Bai Kael t6 Bom 676- 
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8 Costs — Confd. 

KhtiRhal Sadashiv V Punani Chand JtisiPupji 

22 Bom 164. 

Notes: — Ap, 22 Bom 164. Ref 4 C W N VO. 

(D) PARTY IMPROPERLY BROUGHTON 
THE RECORD AS REPRESENTATIVE OF 
DECEASED JUDGMENT-DEBTOR. 

368. — Party improperly brought on the re- 
cord a<^ representative of deceased judgment — 
debtor-Oivil Procedure Code, ss 2, 244 cl. (c^, 640. 

One B D was made a party to an application 
for execution of a decree as one of tHe representa- 
tives of a deceased judgment- debtor It had been 
decided in a previous suit that B D was not relat- 
ed to the judgment-debtor in such a manner that 
he could become hi«s legal representative, and in 
this proceeding also he objected that he was not 
such representative and his objection "waa allowed 
and the order allowing it remained unappealed 
and became final. The Court however while all- 
owing the objection, did not give the objector hi<^ 
costs;— that the objector did not by being 
improperly brought into the execution-proceed- 
ings, lose his right of appeal, and further that he 
could under the circumstances, appeal on the 
question of ensts alone, Bisben Dayal v Bank 
of Upper India 13 All 290. 

(E)CPC (1882) Ss 2, 588. 

369. — Ss 873, 58S — Suit, withdrawal of 

— Appeal from order allowing withdrawal of suit 
and costs. 

The plaintiff in a suit applied to the Court for 
permission to withdraw it with liberty to bring a 
fresh suit in respect of the subject-matter and 
the Court allowed the withdrawal, passing an 
order directing the plaintiff’s costs to be paid out 
of certain funds of which the defendant was tru- 
stee. The defendants appealed objecting to the 
award of costs. 

Held: that the order of the Court as to cost*? 
was not a decree within the meaning of S 2 G P C 
and not being an older mentioned in s .588 CPC 
was not appealable. RamakisoorDoss v 

Sreerangacharlu 91 Mad 421= 

3 M LJ74. 

IF) APPEALABLE ORDER. 

S70. — Order-Appeal— If an order i<) itself .^p- 

g. G. 5 4 


Appeal-Cowifi. 

8 Costs — Conehl. 

pealable as affecting either the jurisdiction of the 
Court or the merits of the case, an appeal will lie 
from that part of the order which relates to costs 
but as is the case with decrees, in those cases only 
where the order is appealable, will an appeal lie 
against the direction as to costs, which is ancilli- 
ary to the order. Balktssen Dass v Ltich- 
mipiit Singh 8 Cal 91. 

Notes— 12 Cal .271. Ref: Id Bom 241. 

371, — As to costs. 

In cases under the iS'uccession Certificate Act 
where an appeal is prohibited by s IP no appeal 
will lie as to costs alone. Ram Ghtilam v 

Shih Din 12 W N 35. 

See (1) Col 52 No 25 

(2j Col 53 Nos 30 to 33. 

(Gj RETURN OF PLAINT, 

37'2.— -Returning of plaint Jurisdiction— 

Coae of Civil Procedure ss. 14 ^ 57. 

The Court of first instance, dismissed the suit 
with costs as at its hearing it was found that the 
property in dispute placed the claim in the sui*' 
beyond the jurisdiction of the Court, This deci- 
sion was reversed with costs in appeal, on the 
plea that the Court ought to have returned the 
plaint to the party for presentation to the proper 
Court. On the appeal of the defendant to the 
High Court.— that he was entitled to an 
appeal on the ground that he ought have to been 
allowed his costs in both the Courts. 

Moshingam v. Mozapi Sajad 12 Cal 271. 

Notes:— Ref- 16 Bom 24\: .31 Cal 878; 6 ^ l 
J 642. Di&t: 31 Gal 233. 

(H) COSTS. 

373-377. — Appeal withdrawn-— Costs on the 
Memorandum of objection. 

Whether allowable or not. Where an appeal i? 
withdrawn, costs on the Memorandum of objec. 
tions should be ordered in the absence of any 
agreement to the contrary between the parties. 

Qxuvn Whether the objection cannot be 

heard when an appeal is withdrawn. (17 All 6P 
Ref : ) PotiBiisawmy Nadai* v Somdaa- 
uiidaram Cliettiar 4 M L T 482, 

Appeal— Decrees. Bee C P C B 96 (1), (2) 

88 P J293. 
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8 'Decrees'- Co M, 

Appeal — Dtoees. See Compromise, compro- 
mise of suits under CPC. 77. P R, 1908. 

Appeal— Decrees. See 0 PCS 96. 

26 Mad 224. 

Appeal-Decrees. See C P 0 S 96 (1), (2). 

4 A L J 683, 

Appeal— Decrees. See CPC 0 41, r3. 

3 0 C 234. 

Appeal— Decrees. See S 96 (7) (2). 

29 Cal 252. 

Appeal- Decrees. See G P C S 96 (1) (2). 

(1900) 28 Cal 82. 

Appeal— Decrees. See Compromise-Com- 
promise of suits under CPC. 

50 PR 1898. 

Appeal— Decrees. See C P C S 96 (IJ (2) 

89 P J 208. 

Appeal— Decrees. See Partition. 

37 P.R 1896. 

9 Decrees. 

(a) Order* returning plaint. 

378.— Order returning plaint— Civil Proce- 
dure Code, 1877, Section 6^0— Decree, form 
of. — 

The plaintiffs, the widow, and son, repect- 
ively, of N, deceased, claimed immovf^able pro- 
perty inherited from his father by N, and aho 
immoveable property which had devolved upon N 
from his brother, who had predeceased him, and 
mesne profits of auch properties The Court of 
first instance, finding that the claim to the for- 
mer property was admitted and that to the latter 
was not denied, but resisted as barred by Sec. 13 
of Aot X ot 1877, and holding it not to he so 
barred, made a decree returning the plaint to the 
plaintiffs that they might, after correcting it, file 
it either in the Revenue Court in regard to the 
profits of the former property or in the Civil 
Court for possession of the latter property. 
that, althogh the claim of the plaintiffs wag not 
either decreed or dismissed, yet as the right and 
title asserted, by them M such properties was 
implicitly recognised by suchdemee, the defend- 
ants were entitled to appeal fiom if, 

^ Bhagat v Begam Bibi. 

... . ^ ?A,H75 


Appeal' Contd, 

9 Decrees— 

Notes*— Ap: U All m. 

37 9. — Partition — Preliminary deoroe-Appeal 
s^gainst preliminary decree after final deciee, not 
maintainable. 

Where in a suit for paitition a final decree has 
been made, and the preliminary decree only is 
appealed against illfJd.th&t the correctness of that 
decree cannot be challenged without an appeal 
against the final decree also. 

Kuriya Mai y Bishambhar Das. 
5 Ind Cas 27e«7ALJ2tO-= 
33 All 225. 

380. — Partition — Appeal — Appeal again^^t 
preliminary decree— Pinal decree passed since the 
appeal — No appeal against final decree. 

In a suit for partition, an appeal which chal- 
lenges the preliminary decree and not the final 
decree, will not he, although the final decree 
may have been passed after the filing of the 
appeal. Reference.*— 32 All 225, App. and itxt, 
Nanain Das v Balgoyind. 

8 A L J 604. 

380A. 8s. 2 (2), 116— Deciee— Order holding 
portion of claim not sustainable and directing 

amendment— Appeal— Revision— Specific Relief 

Act ( 1 of 1877 ), Ss. 42, 54 — Declaration — “Pro- 
perty ” meaning of-Birt, right to-~ ‘ Spes suc- 
cessionis ’—Injunction when can be claimed— 
Birt, nature ot. 

Plaintiffs, as the heirs of a deceased pa^ohii^ 
sued for possession of his immoveable property 
and fer a declaration that as such heirs they were 
entitled to realize biH offerings from the decea- 
sed’s On defendant’s objection, the 

first Court lield that plaintifls oouW not ask 
for a declaration in regard to rights of Bui wbioh 
might exist hereafter but did not exist at the 
moment. The Court further held that plaintiffs 
should ask for an injunction and jt direeted the 
plaintiffs to comply with this order within a 
certain period. 

HM that, as the order merely returned the 
plaint for amendment within a speciflo period it 
was not a decree, preliminary or otherwise, with- 
in the meaning of Section 2 (2) of the Civil Pro- 
o^uie t'ode, and was consequently not appeal- 
able, nor was it open to revision. 

r Das V Bhag. 816 P L » Ipll, 
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Appeal-(7f«w, 

9 Decrees— 

(b) ORDER DISMISSING A SUIT. 

^81 —Procedure —Civil Procedure Code (Act 
XIV of 1883), Sections 2 and 136— Order dismis- 
sing a suir— Decree— Appeal. 

An order dismissing a suit under Section 130 
of the Civil Procedure Code (Act XI V of ISC2 ) 
is a decree under the definition contained in Sec 2 
of the Code, and as such is appealable. 
Mansingji v Metha Hariharram Napharram 
PJ. 1894, P139- 
19 Bom 307. 

Notes;— Pol : 6 C L J il4. 

382.— Decree— Dismissal on ground that no 
plaint could be found. 

A plaint was filed and duly registered in the 
Oourt of a Munsif, Subsequently the Munsif 
found that the suit was undervalued, and 
that If propeily valued it would be beyond bis 
jurisdiction, and accordingly returned the jilaint 
for presentation to the pioper Court. The plain- 
tifls appealed to the Subordinate Judge against 
this order, attaching the plaint to their memo- 
randum of appeal. The Subordinate Judge re- 
manded the case under section 562 of the Code 
of Civil Procedure. Against this order of remand 
the defendants appealed to the High Court, but 
their appeal was dismissed. ihe case then went 
back to the Court of the Munsif, and it was 
brought to his notice that there was no plaint 
on the record befoie the Court. He accordingly, 
on the 9th of Agnst, 1894, dismissed the suit. On 
appeal to the Subordinate Judge the order of the 
Munsif was reversed The defendants appealed to 
the High Court. HeW that, the order of the 
Munsif of the 9th August, 1894 was appealable as a 
decree ; and that it was the duty of the Munsif 
or of the office of his Court to see that the plaint 
wbieh had been all nlong on the record, was present 
in his Court. Nasiban v Khurshed Banu 

16 W N 54. 

(c) ORDER DISMISSING SUIT AS NOT 
PROPERLY BROUGHT. 

883 —Order dissmissing suit as not properly 
brought —Eight of appeal. 

The plaintiffs in this suit claimed, as the heirs 
of G, possession from the defendants of certain 


Appeal-c?fl»«df, 

9 Decrees— Ce/ifd. 

lands which G bad mortgaged to the defendants, 
alleging that the mortgage- debt had been satis- 
fied from the usufruct. The defendants denied 
the title of the plaintiffs to redeem, asserting also 
that the mortgage-debt had not been satisfied, 
the Court of fir»t instance held that the plaintiffs 
were entitled to redeem, but dismissed the 
suit on the ground that the mortgage-debt had 
not been satisfied. Held that the defendants were 
entitled to appeal, the case o£6NWl9 not be- 
ing 3>pplicable to this case. 

Earn Gholam v Sheo Tahal 1 All 266 

Notesi-Ap: 2 All 497 F B Ref; 17 All 174- 
9 OWN 684. 

reversing judgment 
offirst Court for want of jurisdiction— ofder— 
Decree— Act X of 1877, SS. 2. 688 (6), 589. 

Where the Appellate Court (the Judicial Aa- 
sistant) reversed the order of the first Court on 
the ground that the value of the property in suit 
exceeded the value of suits which that Court 
was competent to try. and further returned th« 
case tc plaintiff in order that he might present 
It to the proper Court, held, that the appeal 
from the judgment of the Judicial Assistant lay 
to the Commissioner, and not to the Chief 
(ourt, such judgment not being merely an 
order as described in Clause 6, S. 688 of the 
Oivil Procedure Code, and therefore appealable 
to the Chief Court under the last danse of 
fi89, but a decree disposing of the appeal. 

Guranditta v. Jaggu Shah. 

P R 185 of 1882. 

385. — Right of appeal. 

J/sned A" and J to enforce a right of pre-emp- 
tion m respect of nroperty which he alleged K 
had sold to «/. K denied that she had sold such 
property to A J set up as a defence that M had 
waived his right of pre-emption. The Court of 
first instance dismissed the suit on the ground 
that the alleged sale had not taken place, ,/thea 
appealed to the High Court, making if the res- 
pondent. Reid that neither the appeal from the 
original decree in the suit nor the appeal from 
the appellate decree therein was admissible 

Jumna Singh v. Kamarunnissa 

„ 3 All 152 

Notes.— Ref; 9 C W N 684. 





855 DISSAl’S CENT. ClVlL DIGEST 1811-1912 856 


Appeal -Ooniffli. 

9 Decrees— Cowr/'flJ. 

(d) ORDER ON DEATH OF PARTY. 

386. — Civil Procedure Code Act X. of 1877, ss 
«?68 and 372 — Abatement Death of sole defend- 
ant— Revivor-Limitation Act XV of 1877, 8chd. 
II Art 178. 

The sole defendant in a "^uit for land having 
died on the 6th September 1880, on the 8th Nov- 
ember 1880, more than 60 days afterwards, an 
application to substitute the name of bis heir on 
the record was made, and on the 22nd Nov.1880 
rejection as out of time, an order was at the same 
time made that the suit should abate. On the 
latter date another application was made 
to set aside the order directing the suit to abate, 
and although it was found that the plaintiff bad 
been prevented by sufficient cause from making 
the original application earlier, the Court dis- 
missed the second application. 

JBeld^ that there was no appeal from the order 
dismissing the application. 

Held, also, under section 622 of the uivil Pro- 
cedure Code, that the case fell within section 178 
of that Code and that the plaintiff therefore was 
entitled, under Art. J78 of Act XV of 1S77, Sebd. 
II, to three years from the death of the defend- 
ant within which to apply to substitute in plac^ 
of the defendant the person upon whom his in- 
terest devolved upon his death. 

Benode Mohini Chowdhsrani v. Sham 
Chunder Dey Chowdhry. 8 Calc 837= 

10 C L R 449. 

Notes Not fol: 16 Bom 27. Ref: 31 Ca] 
406. 

(e) ORDER TREATING AS A NULLITY 
ORDER MADE WITHOUT JURISDICTION 

387. -^Order treating as a nullity order mado 
without jurisdictiun— Civil Piocednre Code, 1859 
PS. 102, 703. 

There is no appeal from the order of a Princi- 
pal Sadr Araeen setting aside as a nullity the 
, order of a Judge who, acting for him in his ab- 
sence, had admitted an appellant as legal repre- 
sentative of the original plaintiff, who h«d died 
pendent life, the Judge having no jurisdiction to 
make such substitution. Bipro Chundei- 

^ Joobraj v. Ramlouchtin Deb. 

WR1864, 121, 


AppeahC?<9nM. 

9 Decrees— 

(f) ORDER REFUSING DECREE- 

HOLDER TO EXECUTE THE DECREE 

AGAINST LEGAL REPRESENTATIVES 

388.— Order not to execute a decree against 
legal representati^es—Ss. 210, 36L The Code of 
Civil Piocedure (1850). 

There is no appeal under s. 36^ from an order 
made on proceedings taken under s.PlO of ActVlIl 
of 1859; the rule applicable in such eases being 
similar to that inunciated by the Privy Council 
I in 2 Calc. SS, Raygo v. Pogose. 

3 Cal 709, note 
Pogose V. Catchick- 3 Cal 708 

2 C L R 278. 

389. — Order under s. 210 Civil Procedure 
Code, 1S.W. 

No appeal lies from an order passed under s. 
210, Act VIlI of 1839, refusing application of 
decree-holder to execute decree against legal re- 
presentatives of the person against whom the 
decree was passed. Lootfur AH Khan y. 

Saclda Brut Pershad. W R 1864 Mis. 35. 

(g) ORDER REFUSING TO ISSUE 
NOTICE TO REPRESENTATIVES. 

390. — Order refusing to i«isue notice to repre- 
sentatives— Civil Procedure Code, 1859, s. 2l7, 

No appeal lies from an order passed under 
s. 217, Act VI 1 1 of 1859, declining to issue notice 
as against certain alleged legal representatives of 
an original party. Sohtidra y. Roy Kaliha 
Sahoy. W R 1864, Mis , 23. 

(h) ORDER DIRECTING SUIT TO ABATE 

391. -8.588. (18)— Order rejecting -applica- 
tion by Legal Representative of deceased s^le 
Plaintiff and Appellant for substitution of names 
—Abatement of Suit— Civ. Pro. 1877, ss. 2.366. 

An appellate Court reiected the application of 
the legal representative of a deceased sole plain- 
tiff-appellant to enter his name in the place of 
such appellant on the record, on the ground that 
<=»uch application had not been made within the 
time limited by law, and passed an order that 
the suit should abate. Held that the order of 
the Appellate Court passed under the first para- 
graph of section JC6 of Act X of 1877, not being 
appealable under ei. (IS], section r)8S of that Act, 
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Tior beins? a decree wit.hin the ternm of section 2 
from which a s<=‘Coad appeal would lie, was not 
appealable. Alimad Ata v. Mata Badal lal. 

3 All 844, 1 W N 92. 

(t) ABATEMENT ORDER OF 

392 — An order under Sec. SbHof the Civ. Pro. 
Code is virtually a decree, and is therefore appe- 
alable. Sec. 366 Civ. Pro. Code, only requires 
application to be made by a person claiming to be 
representative, if other representatives are unwi- 
lling to join, they should be made defendants. 
Bhikaji Ramchandra v. Purshotam Han. 

P. J. (1885) 161=10 Bom 220. 

Notes—Dist: 17 All. 172. Con: Mad 125; 

12 M L J 568. Ref: 16 Mad ^96; 16 Bom 
23; 27 Bom 162. 

393 — No appeal will lie from an order under 

the first paragraph of s. 366 of the Code of Civil 
Procedure, such order not amounting to a decree, 
and not being specifically appealable under s,588. 
(I L R 10 Bom 220) dissented from, Hamida 
Bibi V AH Husen Khan. 17 All 172, 

=15WN42. 

Hhwaia Ahmad v Matahadal. 1 W N 92. 

(j) ORDER DISMISSING APPLICATION TO 
BE BROUGHT ON THE RECORD ASREPRE- 

SENTATIVE OF DECEASED PARTY. 

394— S. 372 OP C S. 588 (21). An appeal 

will lie from an order dismissing an application 
under s. J72 of the Code of Civil Procedure to be 
brought upon the recoid as representative of a 
decease d party, such order being a decree within 
the meaning of s .2 of the Code. Indo Matt v 
Gaya Prasad. 19 All 144=17 W N 7. 

(k) ORDER DISMISSING APPLICATION TO 
BE MADE PARTY AS REPRESENTATIVES. 

395 — Order refusing application to be made 
party as representative,— Ss. 2, 373, 668 (cl,) 21 
Civ. Pr. Code (1882) — An order refusing a prayer 
in an application of a person under s. 575 of the 
Code, to be made a party as assignee of a defen- 
dant is not a decree within the meaning of s. 2 
of the Civ. Pro. Code, and as such is not appea- 
lable, 19 All. Iaf2 distinguished and explained. 

Lalit Mohan Roy y. Shebock Chand 
Chowdhry. 4 C W N 403. 

Notes— Fol 24 All 532 F B. Ref: 24 All M2, 
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(l) ORDER REJECTING APPLICATION BY 
ASSIGNEES OF INTEREST IN SUIT TO BE 

ALLOWED TO APPEAL AGAINST 
THE DECREE. 

^96— The defendant, pending the suit, assi- 
gned his interest therein, but the assigr ee did 
not apply to be brought on the record and the 
suit was decreed exj)aHc in plaintiff’s favour. 
The assignee filed an appeal contending that they 
were entitled to appeal. The Court treating 
this as an application under s. 372 of the Code 
of Civil Procedure dismissed it. Held following 
(19 All. 142,) that an appeal lay from the order 

of dismissal. Motiram v Ktindan Lai. 

20 W N 125, 22 All 380. 

Notes — Dist: 24 All 342. Over; 24 All 532 F B, 

(m) ORDER REFUSING EXECUTION OF 
DECREE SIMULTANEOUSLY AGAINST 

PERSON AND PROPERTY. 

397 — Order refusing execution of decree 
simultaneously against person and property — 
Code of Civil Procedure ( Act X of 1^77), ss. 2 
and 230. 

An order under s. 230 of Act X of 1877 by a 
Court executing a decree refusing an application 
to execute it at the same time against the person 
and property of the judgment debtor being a 
*• decree ” under s. 2 of the Act, an appeal lies 
against such order, and the Appellate Court is 
bound to consider whether the lower Court has 
properly exercised the discretion vested in it by 

s. 230 of that Act. Chena Pemaji v. Ghela- 
bhai Narandas 7 Bom 301. 

(n) ORDER DIRECTING THE RELEASE OF 

JUDGMENT— DEBTOR. 

398 — Order directing the release of judgment 
debtor— Civ. Pro. Code ( Act XI V of 1882), gs. 2, 
2U, 337. 

A judgment debtor, who had been arrested in 
execution of a decree of a District Munsif,^* made 
an application for his release under ^rv: Pro. 
Code, 8. 337, (a) and his application was gi anted- 
Held, that an appeal lay against the older gran- 
iiug the applioation. Abdul Rahiman v* 

Mahomed Kassim. 21 Mad 29, 
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(0) SECURITY FOR COSTS ORDER REJECT- 
ING APPEAL IN DEFAULT OF. 

399— - Security for coats.— a. 649 0 P 0. 

An ordler under s. 649 Code of Civ. Pro. reject- 
ing an appeal because security has not been 
furnishpd as directed under that section is a 
decree from which an appeal will lie. 

Sirajul Hu(i v Khadim Husain 

5 All 380= A W N (1883) 60. 

Contra Leklia v Bhauna 18 All 101 F B. 

400— Ss. 109,110, 0. 41 r. 10. 

An order rejecting an appeal for failure to 
furnish security for costs under Order 41, r. 10, 
is not one affirming the decision of the Court 
within the meaning of a. 110. 

Meld^ further, that the order was not ‘‘a final 
order passed on appeal ” within the meaning of 
S. 109, (6 W R 102; 10 W R 1 r F B), 8 C W N 
296; 30 Cal 679; 32 JBom 108 Ref: ) Radha 
Riahen v. Jamna Prasad 13 0 C 5i9. 

(p) ORDER DISALLOWING OBJECTION 
TO EXECUTION. 

401— Order in Execution— Assignment of 
Decree— Cross-decrees— Civ. Pro. 1877. s. 2 

An order made in tho execution of a decree 
disallowing the objections taken by the judgment 
-debtor to execution of the decree being taken 
out by a transferee by assia^nment of the decree, 
being the final order in a judicial proceeding, and 
thereforp a “ decree ” within the meaning of 
this Rpction, is appealable under that Act. 

Murlidhar v. Parsotam Das. 2 All 91. 

=1 All 688 F B Foil 

(q) ORDER DISMISSING SUIT IN ITS 
PRESENT FORM. 

402'-0rder dismissing suit in its present form 
—Civil Procedure Code, 1877, ss. 2, 13, 6^0— Judg- 
ment. 

The plaintiff in this suit sued for the possess- 
ion of certain land, on the ground that he was the 
owner thereof in virtue of a purchase from N. 
The defendants claimed such land as owners, on 
the ground that it was included in a certain gar- 
den which they had previously pur^'hased at a 
sale in the execution of a decree against N, and 
they al«o claimed it on the ground that they were 
lessees there of under a lease from N, the term 
whereof had not expired. They also set upas a de- 
fence to the suit that it had been finally determi- 
“fH"! P*** '****^®®‘" ttemaelvesand N, 

jfepresMied that 
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included in such garden, and that consequently 
their title to such land as owners could not be 
questioned in the present suit. The Courf* of first 
instance held that such land was not included in 
the defendants’ garden, and they were not the 
owners of it, but that they could not be ejected 
from it, as they were in possession under the lea- 
se which had not expired, and that the question 
whether such land was included in the defendan- 
ts’ garden, and they were the owners of it, was 
not res judicata. It made a decree dismissing the 
suit in these terms: “Ordered that the plaintiff’s 
claim as it stands at present be dismissed.” MeU 
(Straight J., dissenting) that the defendants were 
enmied under g. 540 of Act X of 1877 to appeal 
from such decree. Lachman Singh v. Mohan 

2 All 497 

Notes:— Diss 4 Mad 184 Ap. 7 AIL 606 F B 
Dist. 3 All 152 P B Ref; i All 239; 17 
All 174; 6 A W N 89; Ref; 9 C W.N 684. 

(r) ORDER IN EXECUTION OF DECREE 

403— Repeal of Act — Pending Proceeding — 
Civ. Pro 1859— Act 1 of 1868, s. 6— ActX of 1877, 
8 s2, 5S4. 

The Court executing a decree for the removal 
of certain buildings made an order in the execut- 
ion of such decree directing that a portion of a 
certain building should be removed as being in- 
cluded in the decree. On appeal by the judgment 
debtor the lower appellate Court, on the 22nd 
September, 1877, reversed such order. Per 

Pearson, J , on appeal by Ihe decree-holder from 
the order of the lower appellatf* Court, that the 
lower appellate Court’s order, being within the 
scope of the definition of a “decree” in s. 2 of Act 
Xof 1577 was appealable under section 554 of that 
Act as well as under Act VII r of 1859, notwith- 
standing its repeal, in reference to section 6 of 
Act I of 1868, 

Held, Stuart, 0 J dissenting from the Full 
Bench ruling in (1 All 6681, that a second 
appeal in the case would not lie. 1 All 668 F B Pol 
Uda Begum v. Imam-ud-din. 2 All 74. 
(s~l) ORDEB REFUSING TO FILE IN COURT 
AGREEMENT TO REFER TO ARBITRAT- 
ION 

404— Agreement to refer to arbitraion. 

An order refusing to file in Oourt an agree- 
ment to refer to arbitration is not appealablf^. 
Dayanand v. Bakhta war Singh. 5 All 333= 
AWN (1883) 56, 
Janki Tewari v. Gayan Tewari. 3 All 427. 
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Notes:— Di^t: 22 Mad 299 Ap. 9 M L J 10 
Con: 6 All 186 F B Appr: 38 Oal 
11; 16 0 WN 121; A W N (1907) 177; 11 
0 0 116 F B. 

405. — Order of reference — Appeal. 

No appeal will lie from an order of reference 
made by a Court upon an agreement to refer to 
arbitration filed in Court by one of th*^ parties to I 
a suit under the provisions of s. 523 of the i ode ! 
of Civil Procedure. (1 L R 6 All 333); (6 N W P 
H G Bep 179) and (3 Mad H C Rep 183) referred 
to. Kishori Mai y Behari Lai 

15WN121. 

(s 2) AGREEMENT TO REFER 

406 — Agreement to refer — Civil Procedure 
Code 1889 ss. 523, 640— Decision thereon is a de- 
cree — Right of appeal- 

In a suit to file an agreement to refer a matter 
to arbitration, a decision was passed refusing a 
reference on the ground that the agreement 
to refer was not proved. On the plaintiff 
appealing against such refusal*— HeZd that a de- 
cision passed under s. 623 of the Code of Civil 
Procedure is a decree and an appeal lies therefrom 
under s. 640 of the Code. Decision of Oldfield J 
6 All .-^33 approved. Gowdu Magata 

V. Gowdu Bhagavan 22 Mad 299 

Notes:— Hef 27 Mad 265 F B; 2 CL J 80: 14 
M L J 366; «4 P R 1901 Ref 112 P L R 
1901 

407 — The second Scheduler. 2U (1882 S. 526.) 
Order refusing to file award — Decree — Appeal — 
Au order rejecting an application under S. 625 to 
file an award is a decree within the meaning of 
S. 2. C. if 0, No appeal will lie from an order 
refusing to file an award between the parties 
without the intervention of a Court, 6 All. 18d 
followed. 29 Gal 167 distinguished. Katiq Ram 

V Babu Lai 1903 AW N 234=26 AU 205. 

(s~3) ORDER REJECTING MEMORANDUM 
OF APPEAL. 

408 “ Order rejecting memorandum of appeal 
as barred by limitation. 

An order rejecting a memorandum of appeal 
as barred by limitation is a “ decree ” within the 
meaning of s. 2, Code of Civil Procedure. It is 
therefore appealable not open to revision by 
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the High Court under s. 62S, Code of Civil Proce- 
dure. (WN 1883 p 265); and (6 All 438) 
distinguished. Gulab Rai v MangU Lai 

7 fill 42=4) W N223. 

Notes— Pol.- 16 Mad 285; 9 Horn 462.- 13 M L 
J 300. Kef: 22 Mad 165; 16 Som S3-, 37 Mad 21. 

(8-4) ORDER DIRECTING ACCOUNTS TO 
BE TAKEN 

409— Order directing accounts to be taken— 
Civil Procedure Code, 1882, s. 2— Interlocutory 
order 

In a suit for a share of the cost of a party 
wall built by the plaintiffs, who, and also the de- 
fendant, were adjoining owners of plots of land 
under the Government for budding, portion of the 
agreement being that all disputes as to the cost 
and maintenance of party walls were to be settl- 
ed by the Government Surveyor, whose decision 
was to be final— the Judge Scott, J., onil 1th De- 
cember 1882 decreed that the defendant was lia- 
hie to pay half whatever sum the Government 
Surveyor might certify to be due for the cost, and 
that the defendant was entitJpd to set off, in the 
calculation of what was due from him, the cost 
of any work or materials which the Government 
Surveyor might find had been contributed by 
him: and the case was thereupon adjourned for 
the certificate of the Government Surveyor. The 
Government Surveyor subsequently gave his 
certificate as to the cost of the unused portion 
of the said wall, but stated ttiat on the evidence 
before him he was unable to decide as to the 
ownership of the foundations, etc., of the wall. 
The case came on again before Scott, J. who deci- 
ded to take evidence on the points left undeter- 
mined by the Government Surveyor. 
Witnesses were accordingly examined, 
and on nth December 1883 the Oomt disallowed 
the defendant s claim of set-off, and gave judg- 
ment for the plaintiff for half the sum certified 
by the Government Surveyor as the cost of the 
disputed part of the wall, a he defendants ap 
pealed. Meld that the decree of the 11th Decem- 
ber 1882 was not a decree Oran “order directing 
accounts to be taken’ within the meaning of s. 2 
of the Civil Procedure Code (XIY of 1882). and 
that the defendants, although they had not filerl 

an appeal against it within the peiind allowKl by 

the Limitation Act, weie entitled to appeal ag- 
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ainst it wLen appealing against the decree of 11th 
December 1883. Coverji Luddha v. Morarji 
Punja. 9 Bom 183. 

Notesr-^Doub: 12 0 W N 1102. JSot Fol: 

36 Oal493. 

(s~5) ORDER REJECTING APPEAL 
AS BARRED. 

41 0. — Order rej ecting appeal as barred 

Civil Procedure Code, ss, 2 and 640 — Presentation 
of appeal boyond time. 

The plaintiff’s claim to redeem certain lands 
was rejected by a Subordinate Judge on 21st 
December 1882. On the 1st. February 1883, the 
plaintiff, who was an agriculturist, presented an 
application for review to the Special Judge ap- 
pointed under the Dekkhan Agriculturists’ Re- 
lief Act. His application was rejected by that 
Judge, who was of opinion that the plaintiff’s 
remedy lay in an appeal to the District Judge. 
The plaintiff was not informed of the result of 
his application to the Special Judge until the fol- 
lowing May, at which time Ihe Court of the Dis- 
trict Judge was closed for vacation. On the 3rd 
June 1883 be presented an appeal on the opening 
of the District Court. The District Judge dis- 
missed the appeal as barred by limitation. On 
appeal to the High Court, a preliminary objec- 
tion being taken that a second appeal would not 
lie,— J/eW that the order of the District Judge, 
having the force of a decree within the meaning 
of 8. a of the Civil Procedure Code, Act XIV of 
188^, was appealable under s. 6 10 of the Code. 

Raghunath Gopal v. Nilu Nathaji. 

9 Bom 452. 

Notes:— Foil: 19 Bom 323; 13 M L J 30(h Ref: 

16 Bom 23; 27 Mad 21. 

411. -J b>om preliminary decree apportioning 
shares — Final decree passed subsequently, no ap- 
peal from— Expiry of time for appeal from final 
decree. 

Where after an appeal was preferred from a 
preliminary decree apportioning shares, a final 
decree was passed and objection was taken to 
the bearing of the appeal on the ground that 
no appeal had been preferred from thn final 
decree though the time for filing it had expir- 
appeal tfie 
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preliminary decree, having regard to S. 5A of 
the Limitation Act. Bafatun v Bilaiti Khantim 

30 Cal 683. 

412. — Time requisite for obtaining copy. 

A decree for pre-emption dated the 28th Sep- 
tember lc9S0, and drawn up in the terms of s. 214, 
of the Code of Civil Procedure, directed that the 
amount of the purchase-money should be paid 
into Court '‘within nne month from the date the 
decree became final.” It appeared that im conse- 
quence of delays in the preparation of copies of 
the decree and jur’gment which had been applied 
for by the defendants and the intervention of 
holidays, the period within which the defendants 
might have appealed expired on the 16th Decem- 
ber. 1880. Neither of the parties to the suit ap- 
pealed from the decree. On the 16th December, 
1880, the defendants applied for execution 
of the decree for costs, on the ground that the 
plaintiff bad failed to comply with the condition 
of the decree. On the same date the plaintiff 
appeared in Court and expressed himself ready 
to comply with the condition of the decree. Ifpld 
that the df^cree in question not having beery l|ip- 
pealed against became final on the 29th October 
1880, and the plaintiff’s appeal was therefore be- 
yond time. 1 Ail 29J followed. 

Disa Singh v. Juala Singh 1 W N 165. 

413. — Decision of a District Judge refusing 
to admit an appeal after after time reversed, the 
reason for delay being considered sufficient. 

Haiimapa v. Basapa. P J (1889) 131=: 

13 Bom 281. 

414. — Pifsented beyond time Ground for 

admittiirg. 

The lower Court rejected the appeal as barred 
by time. App(‘llant’s excuse was that the file was 
before the Judicial Commissioner, in another case. 
Held, a good ground for admitting the appeal. 

Das Mall v. Yar Mahomed Khan. 

P. R. 12ofl866 Civil 

415. — Mistake of law, hona JhJp Indian Limi- 
tation Act, s.5 — “Sufficient cause.” 

The plaintiff-appellant brought a suit for pie- 
emption on the allegation that the property bad 
actually been sold for Rr, 4,63^?, and that the 
defendant had fraudulently entered Rs. 6.000 as 
the purchase money in the s^Ie-deerl The defen* 
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dant. pleaded that the sale was effected for Bs. 
^■,000. The Court of first instance dismissed the 
claim. The plaintiff, by his pleader, appealed to 
the Honrt of the Judicial Commissioner The 
memorandum of appeal was returned to theplain- 
tiff-appellant to be presented to the proper Court. 
He filed the memorandum of appeal in the Court 
of the District Judge, and claimed the benefit of 
s. 5 of the Limitation Act. He explained that he 
had sufficient cause for not presenting the appeal 
within the prescribed period, inasmuch as his 
pleader, acting hma fide under a mistake of law 
had filed the appeal in the Judicial Commission- 
er’s Court, The District Judge dismissed the ap- 
peal as bailed by limitation. Tleld^ that as the 
point of jurisdiction in the case was one of some 
difficulty, and there was some authority support- 
ing the pleader’s action, the plaintiff -appellant 
showed sufficient cause for not presenting the 
appeal within the prescribed period of limitation 
and that a hona fide mistake of law might amount 
to sufficient cause within the meaning of s. 5 of 
the Limitation Act. Lai Bahadur v. Mir Bakar 
Husain. 2 0 C 1B3. 

New plea taken in. See Opium Act, 1S78, s,9. 

2 0 C 100. 

— No appeal lies to the Deputy Commis- 
sioner against the order of a Deputy Collector 
confirming the sale of an uTiderproprjetary te- 
nure in execution of a decree for arrears of rent. 

Babu Udres Singh v. Ram Bharos. 

R. A. R. No. 63 

416. — S. 3 — ‘Such debts and liabilities’ — 
Appeal-Competency to contract- Perpetuities, law 
against. 

The expression ‘such debts and liabilities, in 
section 3 Act VI of means debts and li- 

abilities other than those in favour of Gro- 
vernment and includes every other debts or lia- 
bilities 

An appeal in a suit to enforce an agreement 
outstanding ^ when the estate is taken over by 
Government, is, therefore, barred. 

When a suit is compromised by the proprietor 
of an festate taken charge of by the Government 
under Act VI of 187fi, such proprietor is not 
j^ms and not competent to enter into an agree- 
ment to grant a lease of any portion of his estate 

be yplcas^il by 

Q. C, 55 
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Government, and such an agreement cannot 
therefore be enforced, even if it had been embo- 
died in the decree drawn up by the Court in 
terms of the compromise. Such agreement, more- 
over, is bad as infringing the law against perpe- 
tuities, as the estate might not have been releas- 
ed within the period limited by that law. (2 Cal 
445, 6 Cal 82 Fol:) Jagadis Chandra Deo 
Dhabal v. Satrughan Deo Dhabal. 
4CLJ 238=33 Cal 1068. 

(s 6) ORDER ALLOWING PURCHASER 
OF DECREE TO EXECUTE IT. 

417. — Order to allow a purchaser of decree to 
execute a decree — Civil Procedure Code 1882 ss. 
2, 232, 244. 

A purchaser of a decree applied under s. 232 
of the code to be allowed to execute it. Two of 
the judgment-debtors objected on the ground that 
the purchaser was benami for the other judg- 
ment-debtor, and that they had paid off the decree 
to the original decree-holder. The Mnnsif dis- 
allowing the objections of both, allowed the pur- 
chaser to execute the decree. JSeld, that the 
question was one between the parties to the suit 
or their representatives relating to “ the execu- 
tion, discharge or satisfaction of the decree” and 
that the decision of that question was a decree 
under ss. 2 and 244 of the Code and so a second 
appeal lay therefrom to the Hic^h Court. 

Afzal V. Ram Kumar Bhudra. 

12 Cal 610. 

Notes:— Fol: 24 Bom 502. 

418— Ss* 545 and 546, — Order under 

Appeal— “Decree”— Sf-ay of execution. 

Upon the application under s, 545, Civil Pro- 
cedure Code, the District Judge -allowed the de- 
cree-holder to go on with the execution, provid- 
ded that security was given by him. HM. that 
the order of the District Judge, inasmuch as it 
determined a question referred to in s. 244, Civil 
Procedure Code, was a decree and was appeala- 
ble as such. 12 Bnm 279, referred to. 

Ganga Din Singh v Lai Bahadur Singh. 

1 0 C 102 

(s 7) ORDER BY APPELLATE COURT 
DIRECTING THAT THE PLAINT BE RE- 
TURNED. 

419«^Qrder of t^e appellate Oonrt to hayi tbe 
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plaint returned— Decree— Civil Pro Code (1882) 

8 . 2 . 

The plaintiS filed a suit in the District Mun- 
8if Court to recover his share in the family pro- 
perty. The amount of the family property ex- 
ceeded the pecuniary limit (»f District Munsif 
Court though the amount of the share was with- 
in the jurisdiction of District M unsif who de- 
creed for the plaintifi. On appeil it washeld that 
the Munsif had no jurisdiction to hear the suit, 
and so decree was reversed and plaint was ordered 
to be returned for presentation to proper Court. 
The plaintiff preferred a wseoond appeal to the 
High Court where it was held that the decision 
of the lower appellate Court was not a “decree” 
within s. 2 of the Civil Pro. Code and therefore 
the plaintiff cannot bring a second appeal but he 
must proceed under s. o88 of Civil Pro, Code. 

Chinnasaini Pillai v Kuruppa Udayan 
21 Mad 284 

(^entra Bindeshri Chaubey y Nadda. 

3 All 456. 
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the plaintiffs leave to institute the suit. 

Protap Chandra Misser v Brojonath Mis- 

19 Cal 275 

Notes;— Kef: 18 All 227. 

(s 9) ORDER REPOSING LEAVE TO 
SUE. 

421— Order— Refusal of leave to sue Act XX 
of 18(58 s. 18— Decree-Civil Procedure Code (1882) 
s. 2. 

An order of refusal of leave to sue under s. 18 
of Act XX ot 186.-^ is not appealable, as it is not 
a “decree” within the meaning of s. 2 of the Civil 
Procedure Code. Kazein AH v Azem AH 

18 Cal 382. 

Venkateswara. 10 Mad 98 

Anonymous Case. 1 0 Mad 98. note. 

Delrus Banco Begam v Abdoor Rahman. 

21 W R 368 

Notes:— FoL* 19 Cal 27.-> Kef: 5 C L J Gil : 
d4 Cal o84. 


Notes;— B'ol; 25 All 174 F B Ref. 31 Cal dii 
69 P R 1899 = P L R (19u0) 137 = 22 A 
W N 222 F B. Bef: 13 0 P L R 9. 

(8-8) ORDER UNDER S. 18 OF ACT XX 
OF 1863 granting LEAVE TO INSTI- 
TUTE A SUIT. 


■*20— Order under S. 18 of Act XX of ISeS— i 

Giant of leave to institute a suit Bengal N. W. 

P. and Assam Civil Courts Act Xll of 1887 S 20. 

An order under S. 13 of Act XX of 1863 gran- 
ting leave to institute a suit is not a “decree” 
under the Civil Procedure Code and is not an 
appealable order. A suit was brought to remove 
the defendants from their office as shebaits of 
an endowment. If leave had been obtained to 
institute it under s. 18 of the Act, it was con- 
tended that, having regaid to the provisions of 
s. 2u of Act XTl of 1887, an appeal from that 
Older would lie to the High Court. It was held 
that S. 20 of Act XII oi 1867 was intended only 
to define the Court to which an appeal lies from 
a|deoreeoroiderofa Distiict Judge, and na.s 
not intended to define the right of appeal of 
the class of decrees or oiders from wh-’ch appeals 
shall lie, and that no appeal lay from the ordei 
passed undgr ». ig of Act XX of J863 granting 


(s 10) ORDER REJECTING PLAINT. 







Code Ss. 2, 5-i. .54, 442-Wbat a decree includes. 

Where a plaint on the face of it appears ti 
have been filed by a minor, the case comes undei 
s. 442 of the Civil Prncfdure Code But when 
the plaintiffs described themselves as adults ant 
on the defendant’s objection an issue was raisec 
and an inqiniry was made into the question ' o 
age: —Held that although the order professes ti 
be one under 6.442, yet under the circumstances i 
shouffi be treated as one rejecting the plaint oi 

dismissing the suit on the ground that the sui 

was instituted by persons who were found or 

evidence to be minors, and was appealable ass 
decree within the meaning of s. 2 of the Code 
The words “rejecting the plaint” in s 2 are noi 
limited to cases provided for in ss. 63, 54. 

Beni Ram Bhutt v Ram Lai Dhukri 

„ , 13 Cal 189 

Nntes-Ap;20Ainc2. Ref- is, Mad 127 

j 3 Bom 7 Cited; 0 0 234 Ref, 


423 -Plaint, signing and verification of 

I amt signed and verified by some only of (be 
plamtiffs-Objection to such plaint taken on a.- 
peal-Procedure-Civil Procedure Cede 16- - 
Sections 61, 578-“Co-plaintifl.s” 






869 DBSAI*S CENT. ClVltDlQEST. 1811-l9l2. 


870 


AppeaI-(7oM<(?. 

9 Decrees— 

Where, in a suit institnted by four plaintiffs 
the plainf was signed and verified by two only, 
but was further verified as being true to his cli- 
ent’s knowledge by the pleader for the other 
two plaintiffs, whose names were added after the 
verification, it was objected on behalf of one S. 
S. (who had been impleaded as a co-defendant 
in accordance with the order of the Appellate 
Court remanding the case for that purpose) that 
the plaint had not been signed or verified by all 
of the plaintiffs and the suit could not be consi- 
dered to hav« been instituted on behalf of them. 
The lower Court, thereupon, fixed an issue re- 
garding the question and finally d< cided that the 
plaint had been duly signed and verified, and dis- 
missed the suit as against S. S , but gave a decree 
against the other defendant, D. S , who appealed 
therefrom to the District Judge and urged, 
inter aha, that the plaint had not been duly 
signed or verified. The District judge held 
that the pl«int had not been duly 
signed ; that the verification by the pleader was 
probably sufficient ; that the plaint could not be 
returned for amendment, and that the suit must 
be dismissed mtoto. on the ground that as only 
two of the plaintiffs had signed the plaint, the 
suit must be considered as having been institut- 
ed on behalf of the four whose names appeared 
in the i Jaint, and that when a person sues on be- 
half of another and the objection has been taken 
in the Cour^ of first instance, the suit must be 
dismissed altogether on appeal. Plaintiffs appli- 
ed to the Chief Court on the revision side, and it 
was held, that there being no rule that a person 
named as a co-plaintiff is not to be tre.ated as a 
plaintiff unless he signs an<l verifies the plaint, 
the two plaintifis who did not sign the plaint 
were co -plaintiffs from the very first and that, 
therefore, the two other plaintiffs did not. sue on 
their behalf. 

Held, therefore, that the District Judge had 
erred in dismissing the suit on the ground stated. 

Hehh furthei, that although the plaint should 
have been signed by all the plaintiffs as required 
by Section 51, Civil Procedure Code, and the 
first Court should, of its own motion, have re- 
turned it for amendment, the verification which 
was made by two of the plaintiffs who were ac- 
quainted with the facta of the case, was probably 
Hufiicieiit fur the purpose of the said section 


. AppeaI-(?on«. 

9 B^ePees — Co?ifd 

It is the duty of a Court or receiving a 
plaint to satisfy itself that it has been, properly 
signed and veiified , but when once a plaint has 
been admitted, issues drawn, and one or two 
judgments passed without any obiection having 
been raised to the informal character of the 
signing and verification of the plaint , such ob- 
jections when raised at the eleventh hour should 
not be attended tn if they are of a purely for- 
mal character not going to the root of a suit I B 
R 17 Calc 580, and Weekly ITotes (N W P) 
1890, p io2 cited. Cliandi Mai v Bewa Singh 

48 P R 1896. 

(s 11) ORDER ALLOWING WITHDRAWAL 

OF SUIT, WITH LEAVE TO BRING 
FRESH ONE. 

424' — An appeal Court may allow a suit to be 
withdrawn. Ganga Ram v Data Ram, 

8 All 82. 

Notes;— Biss 18 Cal 16 All 19. Not Fol; 
17 All 97. Fol, 21 P R 1909 = 32 P L K 
1909. 

(s 12) ORDER PERMITTING WITHDRA- 
WAL OF SUIT. 

425— Order giving permission to withdraw a 
suit- Civil Procedure Code (188P) ss, 2, 37J, 688. 

An order of an appellate Court giving permi- 
ssion to withdraw a suit, with liberty to bring a 
fresh one under s. 37.3 nf the Code, is not appeala- 
ble, as It is not a ‘‘decree” within the meaning of 
8.2, of the Code of Civil Procedure (1882). 8 All 8,2 
Diss. from. A 6 All 211, approved of. Jogodindro 
Nath V Sanut Sundari Debi. 18 Calc 322. 
Dick V Dick. 15 ^11 169. 

Rama Kissoon Dossaji v Sriranga Charltt. 

21 Mad 421. 

Kot€s:~Fol. 27 Cal 362; 16 AU 19; 17 All 97. 
Diss: 29 Cal J7o. uist: 29 Bom 13. Ref: 
21 Mad 421; 13 A W N 189. 

426— Effect of withdrawal uf one of two pla- 
intiffs on appeal. 

H S liad two wives; by the first, he had two 
sons, A S and P S , and by the second also, two 
sons, J S and G S. In 1866 a S and P S separa- 
ted from J 8 and G S 'Iix 1838, P S died leaving a 
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hppeal-Contd. 

9 Decrees— 

widow, who took a life interest in her husband’s 
property; A S also died leaving two sons, Achra 
Singh and Samp’iran Singh, P. S.’s widow alienated 
a portion of the property of her deceased husband. 
J S. and Sampuran Singh sued for a declaratory 
decree protecting their rights as reversioners, and 
pronouncing the sale invalid as against them. The 
Lower Appellate Court decided in favour of the 
claim. On defendants’ appeal to the Chief Couri, 
Sampuran Singh withdrew from the suit. 

Seldj by Boulnois and Campbell, JJ., that as 
Sampuran Singh had joined in the isuit, the sale 
must be declared void, whether or not J S had any 
locus standi as a reversioner and that Sampuran 
Singh’s withdrawal from the case at the last 
stage could not 'affect the decree of the Lower 
Court. 

HeZd, by Lindsay, J.,that J S was not entitled 
to sue, inasmuch as a disa«8ociated half-brother 
had no rigi^t during the life of the members of an 
associated family to question the alienation by 
the widow of a deceased member of that family, 
unless the living members sanctioned his action 
and relinquished their own right. Dewan Kirpa 
Ram V Sirdar Jwahir Singh. 

PR 19 of 1874. 

427— Permission to withdraw— Appeal. 

An order under s. 37d of the Code of Civil Pro- 
cedure allowing a plaintiff to withdraw his suit 
with leave to bring another suit on the same cau- 
ae of action is not appealable, being neither one 
of the orders specified in s, 688, nor a decree with- 
in the meaning of s. 2 of the said 0o<^e. <» All 
in;18 Calc 1522 followed. 8 All dissented from 
Jagdish Chaudhri v Tulshi Chaudhri. 

16 All 19; 13 W N 189. 

Zahuri v Dina Nath. 13 W N 204, 

Genda Mai v Pirbhu Lai. 

17 All 97 15 W N 17. 
Saya Mai y Laik Singh. 16 W N 21. 

Not^s; — Fol; 17 All 97. Djst; 29 Bom 13 

428 — Appeal — Order to set aside the order of 
withdrawal and dimissing the suit — Civil Proce- 
dure Code (18(S2), ss. 2, 373 and 688. 

An order permitting a suit to he withdrawn 
with liberty to bring a fresh suit, under 37d of 
the Ood® hot appealable as it is not a “decree” 

^ thh meaning of e. 2 of the Code, But, 


kppQdX-Oontd. 

9 Decrees— 

when, an appeal has been filed against such an 
order and the Lower Appellate Court dismisses 
the suit setting aside the order of withdrawal, 
then the order of the Lower Appellate Court is 
appealable as it !« a ‘'decree” within the meaning 
of s. 2 of the Code. 18 Calc 322. followed. 
Ahdul Hossein v Kashi Sahu. 27 Cal 362 

=:4C WN41. 


429—0. F. 0. 0. 2.^ r 3 (16^828. 376) -Consent 
decree- Validity cannot be questioned on appeal. 

When a decree is passed by consent of parties, 
the question as to whether or not the compromise 
decree is valid cannot be gone into on appeal 
against that decree. 10 Cal 612 ref to; 24 Cal 908 
distinguished. Biraj Mohini Dasi y Srimati 
Chintamoni Dasi. 5 C W N 877 

Notes.— Fol: 30 Cal 61J. Ref- lOGW N 1197, 


(s 13) ORDER REJECTING APPLICATI- 
ON UNDER C P C S. 44, R. (A), AND RETU- 
, RNING PLAINT. 


430— Order refusing leave— Appeal. 

A instituted a suit in the Subordinate Judge’s 
Court for the recovery of a house together with 
some grain stored in the house. The Subordinate 
Judge returnad the plaint as the suit was not 
properly framed under s. 44 (a). An application 
to join the two causes of action had been previou- 
sly rejected. B>om this latter order, A preferred 
an appeal. Held that no appeal would lie. The 
order returning the plaint was a decree and A co- 
uld have preferred an app^^al from that order. 
Bandhan Singh v Solhu 8 All 19i 

= 6C WN 46. 

431— Failure to consider objections under s 

522. 


Where certain objections to an awaid alleged 
miscondnet and corruption on the part of the arb- 
itrator, and others involved questions of fact and 
law, and the Judge overruled such objections 
without giving the objector any opportunity of 
substantiating them, and gave judgment affirmi- 
ng the award. Held that as there was no judici- 
al disposal of the objections, the Judge was not 
competent to give judgment m the matter, and 

his de<Tee was a bad one in law, and an appeal 
lay thereliom, notwithstanding the concluding 
portion of s. 522 of the Code of Civil Procedure. 

RamMaxiohar MisF v Lai Behari Misr. 

9 W N la. 
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9 Decrees - 

(8 14.) ORDER DIRECTING COMMISSION 
OF PARTITION. 

432 — Parfeition Decree — Or<ier for a jommis- 
sion — Civil Procedure Code (1^82)— Appeal from 
the order. 

Where an Appellate Court made a decree or 
order to issue a commission directing an Amm 
to effect a partition of certain property into a pa- 
rticular number of shares and to assign the share 
to the parties to the suit: — Meld, that such order 
amounted to a decree within the meaning of s 2 
of the Civil Procedure Code and that it was in 
fact an order in the terms of s. 396 of the Code 
and was proper, though it is called a decree 
Bepin Behari Moduck v Lai Mohun Chatt- 
opadhaya 12 Calc 209. 

Notes.— Ref: S C W JN 11, 31 Gal 211, 9 0 L 
J 421; = 13 OWN 611. 

(s 15) ORDER IN PARTITION SUIT LEA- 
VING PROCEEDINGS TO BE TAKEN IN 
EXECUTION OF DECREE. 

433— Partition suit —Order to effect paitition 
in the execution of the decree— Civil Procedure 
Code (1882) ss. 2 and o?9b*— An appeal lies from 
an order under s. 396 of the Code declaring 
the rights of the parties in a suit for partition, 
but leaving their shares to be determined 
m execution of the decree, as it is a “ decree ” 
within the meaning of s. 2 of the Code. 

Bhola Nath Dass v Sonamoni Dasi. 

12 Calc 273 

Notes,— Dist: 12 Cal 275. 

434— Code of Civil Procedure (18SP) ss.3, 396— 


Appeal-C'o^i^'ia?. 

9 Decrees— Co/itd 
of such proceedings by which the position of 
some of the parties to the su’t was determined, 
but no declaration was made as to the exact 
rights of each of the parties — Meld it was merely 
an interlocutory orders and as such unappealable. 
Semhle Such an order is not a decree within the 
terms ot s. 2 of Act XIV of 1882. 12 Cal 273 

distinguished. Bhoobtin Moyi Dabca v Shurut 
Sundcry Dabea. 12 Cal 275. 

(s 16) ORDER DECLARING THE RIGHTS 
OF PARTIES TO A PARTITION IN 
CERTAIN SPECIFIC SHARES 

435 — Bight to partition — Suit — Order — Civil 
Procedure Code ( Act XIY of 1882 ) ss.2, 396— 

l^eld, by the Full Bench (Prinsep J doubting) 
that, in a partition suit, an order which specific- 
ally declares the rights of parties and the proper- 
ty which is to be partitioned, decides that the 
suit must be decreed as the Court which made 
the order cannot dismiss the suit after such order 
and is therefore an order which adjudicate.^ upon 
the rights claimed and the defence set up in the 
suit and which as far as the Court expressing it 
is concerned decides the suit and thns comes 
within the purview of the definition of a decree 
in s 2 of the Civil Procedure Code and is there- 
fore appealable. Dtilhin Golab Koer v Radha 
Dulari Koer. 19 Cal 463, 

Notes— Fol 30 Cal 683, 25 Mad 244 F B; 23 
Cal 27.9, SOWN 617 F B; Ref 24 Cal 
72.6 P B, 29 Cal 758 F B 56 P L 11 1902. 

436— Order in a partition suit — Declaration 
of the rights of parties in ceitain specific shares 
Civil Procedure Code (1882 ss. 2 and 591) — 


The Proceedings under s. 396 of the Civil Proc- 
edure Code (1882) are proceedings in a suit before 
decree as they enable the Court in that suit to 
determine exactly the terms of that decree. 
Where those proceedings however, were left to be 
taken in execution of the decree, the High Court 
treated it as an error in point of form. It did not 
decide whether, or not an objection, if it had 
been proved. would have proved fatal to the proc- 
eedings and dealt with the case in the same way 
as was done in 7 Cal, 318, as regaids the further 
proceedings taken after decree declaring the 
rights of the several parties as proceedings to 
obtain a decree on turther consideration. Where 
in a suit for partition an order was made m course 


Anjorder was passed by the Court ot first 
instance ( the Munsif )m a partition suit on the 
28th February 1893, to the following effect— 

“ Plaintiff is entitled to a moiety of the lands 
described in the plaint and to decree thereto. 
The lands set out in the plaint will therefore be 
divided into two equal shares by a Civil Court 
Amin and when that is done one of these shares 
will be decreed to the plaintiff with costs of the 
snit.”The Munsif passed a decree in the suit on the 
30th June 1893 in accordance with the report 
of the Amin On the 11th August 1893 the defend- 
ants filed an appeal from the final decree to the 
district Judge in which the legality of the Order 
of tb<* ^8th February was questioned— Held that, 


m 
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9 DeovQQs—Goiltd. 

Ileld^ further that the defendants, whether 
they were partners or representatives of partners, 
were necessary parties to the suit as framed, and 
that, therefore, there was no misjoinder of causes 
of action. 

A representative of a deceased partner is 
liable to the extent of the deceased's assets in 
his hand®, and this is ordinarily a matter for in- 
quiry in execution of decree, but there is no ab- 
solute impropriety in its being decided prior to 
decree. 

The Chief Court, finding that the deceased 
partner had previously to his death removed an 
unknown quantity of partnership property from 
the shop at Ludhiana, and that he hod died a 
few days thereafter, concluded that bis repre- 
sentatives had come into possession of thet 
whole of the property so removed, and further 
finding that the shop books had come into the 
hands of the said representatives and w^re 
being willfully withheld by them, held that, in 
the absence of trustworthy ^'vidence as to the 
amount of assets in their hands, the defendants, 
were liable to the full extent of the plaintiffs’ 
claim. 

i' comparision of handwriting by experts is 
generally an unsafe test if it has to stand by it- 
self. Jagmal v. Gainda. 

62 P R 1897. 

(s 17) PROVISIONAL DECREE. 

438.— Provisional decree Partition suit— 

Form of decree— Civil Pro. Code, (1882) ss. 2, 215 
215A and 540. 

A suit for partition of family property was 
brought in which a decree declaring the share 
of the plaintiff and some of the defendants in 
the family property was passed; but all other j 
questions involved in the suit were reserved. 
Iledd such a decree ivS a provisional decree and an 
appeal can lie on it, yet this decree is irregular 
in form because it ought to have contained m it 
declarations as to all the rights and liabilities 
adjudicated on and directions as to accounts and 
inqiiiies which have not been taken and made. 

Krishiiasami Ayyangar v. Rajagopala 
Ayyangai’. 18 Mad 78. 

Notes:— Pcf: 2l Bom ^>91. 3 C L J 521; 1.9 M 
L jr i547. 


Appeal-C«nw. 

9 Decrees-^Contd. 

the order of the 28th February 1893, which decl- 
ared the rights of parties to a partition in certain 
specific shares was a decree within the meaning 
of s. 2 of the Civil Procedure Code and was there 
fore appealable. 19 Cal 463 followed. Thedefendants 
not having filed an appeal from that order within 
thirty days from its date (see Art 162 of sch llof 
the Limitation Act) were not at liberty to questi- 
on the correctness of the said order an appeal 
from it being then barred by limitation. Boloram 
Dey V Ram Chundra Dey 23 Cal 279 

Notes— Over 5 G W N 617 !<’ B: 89 Cal 758 
P B; Ref 24 Cal 725 F B. 

437— Dissolution of partnership — Jarisdic- 
t.ion of Court-Civil Procedure Code 2882, Section 
17 (3) (ii) — Misjoinder of cause of acHon-Ko 
appeal from preliminary decree within fixed 
period, effect of as regardsappeal from final decree 
— Representative of deceased partner, liability of 
—Presumption against wrong doer— Comparison 
of handwriting by experts — 

Plairi tiffs instituted a suit in the District Court 
of Ludhiana for dissolution of partnership, a 
settlement of accounts and a decree for whatever 
might b(i found due to them from defendants, 
which they stated to be in all probability a sum 
of Rs. II, 500. They joined as defendents both the 
the remaining partners and also the representat- 
ives of a deceased partner. Defendants pleaded 
hifpr alid that as the parties were all residents of 
Jullundur i>istrict, the Court had no jurisdiction 
to entertain tb^^ suit, and that there was a misjo 
inder of causes of action. Tt>e suit having been 
decreed by the District Court, defendants appealed 
to ^he chief court. 

A preliminary objection by plaintiflfs to the 
effect that inasmuch as defendants had not app- 
ealed from the preliminary decree of the lower 
(^ourt within the prescribed period, tbe appeal 
from the final decree was barred having been 
overruled. 

That as the contract of partnership was 
entered into by the parties at Ludhiana where 
belauce sheets of accounts wero prepared between 
the parties, and plaintiffs had a share in a shop 
there which carried on the same business as the 
firm of the parties.the District Court of Ludhiana 
had jurisdiction in the suit under Section 17 (3) 
(ii) of the Civil l^rooedure Ocxle. 
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j 439 — Partition — Order declaring the right of 

parties and the property to be partitioned in a 
partition suit— Omission to appeal from such 
order — Effect of as regards appeal from final 
; decree — Oivil Procedure Code, 788P, Section 3.96. 

I Iu a suit for partition of immoveable property 
n Munsif, on the 11th December 1899, passed an 
ordf*r declaring the specific shares of the parties 
and the property to be partitioned, and on the 
10th January 190u, under Section 596, Civil 
Procedure Code, appointed a commission to make 
the partition in accordance with his order. The 
partition was effected through arbitrators, and 
a tlecue was drawn up on the yist May 1900 in 
accordance with the award. On the 30th July 
1900 the defendant appealed to the Divisional 
I Judge, and amongst other objections, questioned 

^ the correctness of the pieliminaiy order Of the 

I Munsif excluding a certain house from partition. 

! 'l be Divisional Judge rejected the appeal as Dme 
• barred on the grounds that the older of the 11th 
December 1899, declaring the rigbt<» of the par- 
ties and the nroperty to be partitioned was a 
decree and that the defendant was not at liberty 
question the correctness of the said order, not 
I having appealed from that oid*-'r within the 

J pT escribed period. 

Beld^ that the order of the Div sional Judge 
was erroneous, inasmuch as the preliminary order 
of the 11th December 1899 could be questioned 
on appeal from the final decree even if it was 
j itself appealeble as a decree. 2J Calc 406 

( 62 P R 1897 cited 22 Calc 279; 19 Calc 463 
referred to. Rustam Khan v Laiif Khan. 

49 P R 1902. 

' ( 6 - 18 ) ORDER APPOINTING COMMISSION 

j TO EFFECT PARTITION AFTER PRE- 

1 LIMINARY DECREE. 

440 — Interlocutory order appointing a 
f commission to effect partition after preliminary 

i deciee— Effect of not appealing — Civil Procedure 

j Code ( 1882 ) Ss. 2. 244 and 691. 

Beld by the majority of the Full Bench that 
f an Older appointing a commission to make the 

the partition, subsequently to the preliminary 
decree in a partition-suit, is not appealable under 
S. 244 of the Civil Procedure Code as it is not an 
order in Execution, jt is an interlocutory ordei 
* in a suit wmch has not been finally dtcided; and 

the appellant may objeqfc to ijb in m appeal 

1 


Appeal-Conirf. 

9 Decrees— 

against the final decree. Mad '‘an C J thought 
the point was not necessary to the decision 
under the circumstances of the case. Jogodish- 
nry Debea v Kailasli ChundraLahiry 
24 Calc 725=1 C W N 374. 

Notes- Ref. 2.6 Mad 244 F B; 8 C W 
N 2.57; 51 Cal 779; 2 G L J .361 

Dist. I C LJ40. 

441 — Where an application to the Collector 

for partition was made on tin- basis of the Civil 
Court’s decree, and the Colic. -tor did not adju- 
dicate the question of title, an appeal would not 
lie to the J udge. Bustee Ram 

V Mookh Ram 
2 Agra Rep A C 251. 

(e~i9) order directing accounts 

TO BE TAKEN. 

442— Order to take accounts - Civil Proce- 
dure Code ( 1882 J Ss. 2 and 691— Suit for an 
account and dissolution of partnership— Omission 
to appeal from preliminary order— Limitation 
— The right of appeal given by Act XII of 1879 
in making an order directing accounts to be 
taken within the definition of a decree, and thus 
giving an appeal in a prelim in -^ry j-tage of a suit 
for dissolution of partnership, did m.talf er the exi- 
sting law, by which an appeal was allowed against 
such an order on the termination of the trial, 
that is. in the final decree. In a suit for dissolution 
of partnership and an account, the Munsif, on the 
25th April 1895, passid an order ileclaring the 
shares of the parties and ordering them to render 
accounts, with a statement that this must be 
done within fifteen days from this datp, after 
which the final order will be passed,” and a 
commissioner was asked to take accounts and the 
cast! was referred to him for it. On the 37st May 
1893 the Munsif passed a decree in the suit, and 

ordered defendants No. 1 and 2 to pay certain 
sums of money ill sccordance with the report of 
the Gommibhionc r. On the I4th July 7893 
an appeal was filed before the District Judge by 
defendant No. i in which the correctness of the 
preliminaiy order of the Munsif, which made 
him liable as a pnrtni r, was questioned .He that 
the ordf^T t f the District Judge, which allowed the 
plea of di f enfant No. 7 and found that he was 
not a partner, v.as iigbt, though no appeal against 
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the preliminary order had been filed within the 
period of limitation. Btswa Nath Chahi v 
BaniKanta Dutta. 23 Calc 406. 

Notes.— A p. 5 0 W N 677 F B; 29 Cal 7r>8 
F B. Eef. 9 G L J 367=13 OWN 193 
24 Gal 7 25 F B. Disap: 29 Oal 758 F U. 

(s 20) ORDER BY APPELLATE COURT 
REMITTING CASE TO PASS DECREE 
UPON AWARD. 

443 - Ordei to pass decree on award — Appe- 
allate Court remanding a case to Orignal Court — 
Civil Procedure Code (1882) S. 2 — 

In an appeal being prff erred against a de- 
cree of an original Court dismising: a suit the 
Appellate Court remanded the case for the 
purpose of ceitain evidence being taPen, and 
certified to it. trending that being done, the 
parties applied to the Appellate Court to refer 
the case to arbitration, and that Court referred 
that application to the Original Court fordis- 
posal, although the case was still pending on 
its own file for disposal. Subsequently another 
appbcation was made to the original Court to 
refer the case to arbitration, and on the 10th May 
the record was sent to the arbitrator with direc- 
tions to submit his award within seven days. 
On the 72th September, as the award had not 
be6n sent in, the original Couit ordered to recall 
the record, and the award of the arbitrate -r 
dated the 12th September w as subsequently filed. 
Thereupon the record was forwarded to the 
Appellate Court by the original Court for decision. 
The objections were overruled which were taken 
against the award and the Court of appeal 
ordered directing the case to be sent back to the 
Original court with orders to pass a formal 
decree in accordance with the award of the arbi- 
trator. jBeld, that a second appeal would lie 
against the last mentioned order, in as much as 
it amounted to a decree under the provisions of 
s. 3 of the Civil Procedure Code. 

Bhtigwan Das Marwari v Nund Lall Sein. 

12 Calc 173. 

Notes— Fol. 18 7h.l507. Ref. 13 Bom 779. 

(S"21) ORDER disallowing OBJECTIONS 
BY DEFENDANT. 

by defen.* 


Appeal- ConM. 

9 Deeiyee8'^Co?ifd. 

Where a portion of the plaintiff’s claim was 
disallowed by the first Court, and the plaintiff 
appealed to the {Subordinate Judge from the 
portion of the decree which refused part of his 
claim, and the defendant filed a memorandum of 
objections under s, 561 of the Civil Procedure 
Code, the Judge decreed the plaintiff's appeal and 
disallowed the defendant’s objections — 

He7d, in an appeal by the defendant on a 
preliminary objection taken by the respondent 
that a second appeal lay from so much of the 
decree of the Subordinate Judge as disallowed the 
objections filed by the appellant under S. 561 of 
the Code of OivilProcednre. Ganapati v. 

Sitharama. 10 Mad 292. 

445.— Appeal filed against decree inadver- 
tently passed against deceased defendant — Effect 
of decT-ee passed against non-existing person Pro- 
per order to pass in appeal filed by person call- 
ing himself the legal representative of the de- 
ceased defendant. 

Plaintiff having obtained a decree in the first 
Court, the defendant appealed to the Commis- 
sioner, who eventually accepted the and 

dismissed the plaintiff’s suit. From this decree 
one K , alleging himself to he the legal represen- 
tative of the original plaintiff, whose death he 
set out in his petition of appeal as having occur- 
red four days before the date of the Commission- 
er’s decree, preferred an appeal in the Chief Court, 
and was met with the preliminary objection on 
btbalf of the detendant-respondent that be bad 
no lorm ntU with reference to bis own allega- 
tions in the petition of appeal. It was admitted 
til at no step was taken in the Commissioner’s 
Court by either party to bring the name of any 
representative of the deceased plaintiff on the 
record, and further it appeared that the appeal 
filed from the Commissioner’s decree was upon 
the merits, anil not for the purpose of setting 
aside the decree as passed against a non-existing 
person. 

IMd, that no effect could be given to a decree 
passed by a Court against a non-existing per«oiD,, 
such a decree being one passed in excess of the 
Court’s jurisdiction, although passed inadver- 
tently without notice of the death of the res- 
pondent; that the proper course for the person 
^filling {limsielf the i^gal representative of the 
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Appeal-Con<<^. 

9 Deidv^es-^Contd, 

deceased was not to appeal on the merits to the 
superior Court, and that the objection taken must 
be allowed and the appeal rejected. 

Bhai Nibal Singh v. Cliait Singh. 

P R 31 of 1886, Civil. 


AppeaI-<7on^:^^, 

9 Decrees— Coz/f/l. 

ing such application. Janlci v The Collector 
of Allahabad 9 All 64=6 W N 300. 

Notes:— Foil 3 All 326; Con 23 Mad 73; Bef: 
18 Mad 439; 18 Bom 237. 


(s~22) C. P. C. ss. 232-244 (1882) 

446. — Civil Procedure Code 3882, ss 232,244- 
Afisignment of decree — Validity of transfer — Be- 
gistration of transfer. 

The holders of a decree for the sale ^ mort- 
gaged property transferred the same to M by in- 
struments which were registered at a place where 
a small portion only of the property was situate. 
Subsequently M transferred thn decree to other 
persons, and the co-transferees applied, under S. 
232 of the Civil Procedure Code, to have their 
names substituted for those of the original decree- 
holders. The juderment-debtor opposed the app- 
lication on the grounds that M’s name had not 
been substituted for the names of the original de- 
cree-holders who hadtransfeired to him, and that 
the transfers to M were inoperative, as the instru- 
ments of transfer had not been registered at 
the place where the substantial portion of the 
mortgaged property was situate in accordance 
with s 28 of the Registration Act ( III of 1377 ). 
It appeared that no notice had been issued to M 
under s232 of the Civil Procedure Code; that he 
was dead; and that his legal representatives had 
not been cited as required by law. The applica- 
tion was allowed by the Courts below Helil^ 

that the matter involved (questions arising bet- 
ween the paities to the decree or their represent- 
atives within the meaning of s244(o) of theOourt 
and that the order allowing the application was, 
therefore, a decree within the definition of s 2 
and w^as appealable as such. Gulzari Lai v 
Daya Ram 9 All 46. 

Notes:— P'ol 16 All 48.-i. 

447. - Collector applying under s 411 Civil 
Procedure Code. 

yield that, a Collector applying on behalf of 
Government under s 411 of the Code of Civil Pro- 
cedure for xecoveiy of couit-fees by attachment 
of a sum of money payable under a decree to a 
plaintiff suing m forma ^mipp ns might be deemed 
to have been a party within the meaning of s 244 
(c) of the Code of Civil Procedure and that an 
appeal Would therefore lie froyn an order grant- 

C. c. 


(s-23) APPLICATION FOR PERMISSION 
TO SUE AS PAUPER. 

448. — Application for permission to sue as 
pauper. 

The rejection of an application for permission 
to sue as a pnuper on the ground that the applic- 
ant has previously withdrawn the application and 
entered into a new contract with the defendants 
is a decree. Balcleo Knar v Gulab Kuar 

9 All 129 = A W N (1886) 321. 

Notes:- Dist: 21 All 133 F B; Bef; 20 Bom 

86 . 

(s-24) ORDER REJECTING STAY OE EX- 
ECUTION. 

449. — An Older of a District Judge under s 
645 Civil Procedure Code is a decree as defined in 
8 2 and therefore subject to appeal. 

Musaji Abdulla v Damodar Das Maneklal 
P J (1888) 23=12 Bom 279. 

Notes:— Doub: 6 Bom L B 780; 29 Bom 71. 

(s-25) C. P. C. ss. 2,54. 

450. — ( S 26 ) 0 P C ss2, 64 Civil Procedure 
Code, 1882 s 2 — Kent Recovery Act (Madras 
Act VII 1 of 1866), 27, Order under— Decree- 

An order made under the Madras Bent r\eco- 
very Act s is not a decree within the meaning 
of the Civil Procedure Code s 2. Perumal v I 

Rajagopala 13 Mad 248. 

450A. — Order returning memorandum of ap- 
peal to be presented to proper Court. 

An order of a District Judge returning a 
memorandum of appeal to be presented to the 
proper Court on the ground that the value of the 
suit is beyond the pecuniary limits of his jurisdic- 
tion is not a decree within the meaning of s 2, 

Code of Civil Procedure. Mahabir Singh 
V Behari Lai 18 All 320 = 

11WN96&:107. 

Notes.— W N 107. Ap: 23 Cal 636; 16 

>\11 363. Con: 16 All 286. Ref: 22 Bom 963; 

16 All 262; 17 All 69; 28 All 545 P B = 3 A 
L J266 = {1906) WN99, ^ 
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451.— S i)4 o P 0— Insnfficient stamp-Failuie 
to make up dtflciency— Dismissal— Appeal 

The Court of first insfanee being of opinion 
that the plaint bore an insnfScient court-fee, and 
the plaintiff not making good the deficiency, dismi- 
ssed the suit after recording evidence but without 
entering into the merits. On appeal the lower 
appellate Court held that the e. urt-fee was suftici 
ent, and remanded the ca'efor irial on the merits. 
Held that, s 158 of the Code of Civil Procedure 
was not applicable to the case, that the first Court, 
disposal of the suit must he treated as being 
under s 54 and was therefore a decree within the 
meaning of s 2 and appealable as such, and that 
such appeal was not prohibited by s 12 of the 
Court Fees Act. 6 Cal 249 and 4 Mad 204. referr- 
ed to. Muhammad Sadik v Muhammad Jan 
8 W N286=ll All 91, 
Hiralal v Wall Bhagat 9 w N124. 

SheoPaj v Daljit Singh 4 W N ISl. 

Notesr-Dist: 4 M L J IhS F. B. Eef- 12 All 
129 E B. 

(s 26) ORDER DECIDING POINT OF LAW 
ARISING incidentally. 

482.— Order— Decision an incidental point 
o£ law-Civil i’rooedure Code lb82 s 2-Deoree— An 
order which merely decides a point of law aiising 
incidentally or otherwise in the course of a pro- 
ceeding for determining the rights of parties seek- 
ing relief is not appealable, not being a decree 
within the meaning of s 2 of the Code of Civil 
I’roceduie. Where, the judgment-creditor, after 
satisfaction entered upon a compromise, applied 
for execution on the ground of the compromise 
having been obtained from him by fraud, and the 
Lower Court, being of opinion that the remedy of 
the judgment-creditor was by execution proceed- 
ings and not by a regular suit, ordered the case to 
be tried on merits.-Held, that such order was not 
appealable. Bahary Lai Pundit v Kcdar 
Nath Mullick 18 Calc 469. 


kpp&dA-Gontd, 

9 Decrees— 

the parties, being a decree within the meaning of 
2 of the Code of Civil Procedure is appeal- 
able. Lingayya V l^erasimha 14 Mad 99. 

454. — Appeal. 

An appeal will lie from an order under s. 258 
of the Code of Civil Procedure refusing an applica- 
tion to record an adjustment of a decree made out 
of Court. 14 Mad 99 and 11 ^om 57 cited. 
Jamna Prasad v Mathtsra Prasad 

16A11129=14WN6. 

Notes;— Ap 5 M L J 140. Eef 18 Mad 2d. 

455. — Order refusing to certify — Payment to 
decree-holder out of Court Civil Procedure lcS,S2 S. 
244 248. An appeal lies from an order passed a« 
regards a payment of a decree under S 258 of 
Civil 1 rocedure Code, as the order is a decree under 
s244. Hence '1 separate ^uit cannot be brought 
because the question is res judicata between the 
parties. 

Giiruvayya v Vudayappa 18 Mad 26. 

Notes:— 20 Mad. *109 to 21 Mad 409. 

(s-28)0RDRR ABSOLUTE FORPORECLOS- 
URE. 

456. -S 244 0 P C-s 87 T P A. An order 
under s 57 T P A., is an order in execution of a 
decree under S 244 of the Code of Civil Proced- 
ure and is appealable. Kedap Natli v Laiji 

All 61. 

Notes;— Diss: 10 O L J 91: 26 Cal 133 . Ref: 
25 Mad 244 F B, 24 All 54'.i ; 33ras;867= 

4 CL Jill, Ap 13 All 278 P B; 24 All 
379, Dist: 14 All 221, 

(s 29) ORDER DISSMISSING APPLICA- 
TION FOR PARTICIPATION IN 
ASSETS 

457— 458.— Participation in 'assets— Order 
rejecting application lor Civil Procedure Code Ss. 

2, 244, 295-Appeal. 


(6 27) ORDER dismissing APPLICATION 
TO CERTIFY ADJUSTMENT OF DECREE. 

458.-Civil Procedure Codes 258 s 
under s 258. 


No appeal will lie from an order under s 295 
of the Code of Civil Procedure dismissing, on the 
ground that the decree was barred by limitation, 
a decree-holder’s application to share in the assets 
roaliKecl under another decree against tlie same 
judgment-debtor. Such an order as above-men- 
tioned cannot be regarded as a decree under sec. 
244 read with section. 3 of the said Code. 

Kashi Ram V Mani Ram. 
:I4JA1I, 210=:12 W N 56 


Onlt 1 


An order under section 268 dismissing a peti- 
tion praying that the munsiff should record 
Ihe s^tisl^etion of ^ decree by agreement betweim 


I 
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Notes:— 27 Mad oOt ; 11 C W N 4b3 ; 6 0 
L J 457. 65 P B 1905 = 750 P L B 1905, 

(s-SO) TRANSFER PROPERTY AoT 
S 87 ORDER UNDER. 

459. — An order under p. 87 of Act IV of 
1S82 extending the time for payment of the 
mortgage money by a mortgagor is a deree within 
the meaning of ss. 2 and 244 of the Code of Civil 
Procedure, 1882, and an appeal will lie fiom it. 
No application will therefore lie under section 
822 of Code for revision of su^h order. 

Rahima v Nepal Rai 
14 All S20. 12 W N99 

Notes : — Fol ; J Bom L R 554 ; 26 Bom 
721. Ref * 25 Mad JOO F B ; 244 F B. 

(8(31; ORDER REJECTING AN APPEAL. 

460. — Order rej^^cting an appeal — Givi Pro- 
cedme Code, ss. 2, 252. 

An intending appellant executed in favour of 
two vakils a vakalatnama; it was accepted only 
by one of the vakils, and he presented the appeal. 
The appeal was placed on the file by the District 
Judge, but on its coming on for disposal before 
the Subordinate Jugde, he held that it ihad not 
been duly presented, and made an order rejecting 
it. Held, that an appeal day asrainst the labove- 
mentioned order as being a decree within the 
meaning of section 2 of the Code of Civil Proce- 
dure. Ayyanna v Nagabliooshanam. 

16 Mad 285. 

Notes;— 22 M 155, Foil 27 M 21. Ref: 13 M L 
J 500, 

461. — No decree prepared — Practice. 

In this case the Court of first instance ( Assis- 
tant Collector ) omitted to embody its decision in 
a decree. On appeal the Distiiot Judge holding 
that there being no decirethe Court had no juris- 
diction, dismissed the appeal. Meld, that the 
lower appellate Com t should have followed the 
rule laid down in 5 All, 520, and remanded the 
case foT preparation of decree. 

Kadii* Baksli v Kifaitullah. 

4. W N 224. 

462. —Disposal of one — Ffiect on the other. 

Where the plaintiff and the defendant prefer 


Appeal-UowW, 

9 Decrees— 

separate appeals from the same decree, and on 
the appeal first heard the decree is rnveised and 
the cause remanded under sec 562 of the Code of 
Civil Procedure, the other appeal cannot be 
heard, the decree having disappeared. Jawaliai* 
Lai V Mohan Lai, 10 W N 68. 

(6 32) ORDER UNDER CIVIL PRO. 
CODill (1882), S 543, REJECTING MEMO- 
RANDUM OF APPEAL ON ACCOUNT 
OF SCANDALOUS MATTER 
THEREIN. 

463. Order under Civil Procedure Code (7852) 
Section .5*75, rejection of memorandum of appeal 
on ground of scandalous matter therein. 

The grounds of appeal preferred to the District 
Court, alleged among others that thing’s actual 
par tiaitiy against the Judge whose decree wes 
appealed against-The appeal -Memo was returned 
for being amended as it contained expression 
disrespectful to the Court of first instance. The 
pleader for the appellant returned the appeal 
amended i saying that he wanted to rely on the 
ubjectionable passages and adding that the Court 
may, if it likes strike out those passages. The 
District Judge rejected the appeal, under sec- 
tion 543 Civil Procednre Code. The objectionable 
portions were, it was shown, separate from the 
rest HeZd, that an appeal lay to the High Court 
against the order rejecting the appeal to the 
District Court. Zamindap of Jttoi v 

Bennayya. 22 Mad 155. 

(s-38) ORDER DISMISSING AN 
APPEAL FOR DEFAULT. 

464. -— Order dismissing an appeal for default 
— Difinition of “ decree ’’—Civil Procedure Code 
(18^2) ss. 2 and 656, 

An order dismissing an appeal for default 
under section 556 does not fall within the defini- 
tion of “ decree”, in bection 2 of the Civil Proce- 
dure Code ( 1882 ) and as such is not appealable* 
16 Bom 23 dissented from. 

Jagapnath Singh v Bttdhan. 

23 Cal 115. 

465. — Definition of decree — Civil Procedure 
Code (L982) ss 2, and 556. 

An order dismissing an appeal for default is 
not appealable as it does fall within the scope ot 
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appellate Court no appeal lica to the High Court, 

Gajraj Singh v Bhagwant Singh. 

3 W N 25S. 

(£ 36 ) APPLICATION FOR LEAVE TO 
SUE IN FORMA PAUPERIS 

469— S 409 — No appeal will lie from an 

order rejecting an application for leave to appeal 
in foi'ma pauper ts, (9 All 129), and fl8 All 101), 
referred to. The Secretary of Stata for India 
vJillo. 28 W N 204, 21 All 133 

Notes:-Ref: 28 All 72 = 2 ALJ 749 = (1905) 
W N 191. 

470 — Decision in pauper suit-Separate App- 
I lication for Enquiry into pauperism — Civil Proc- 
edure 1859, 6 367. 

An appeal lies from a decision in a suit beard 
m forma pauperis. A separate formal application 
for enquiry into the pauperism of applicant need 
not precede an application for leave to appeal in 
foi ma pauperis* Kamod Poory v Sheo Poory. 

I N W P 24*6. 

(6-37) DECREE ON COMPROMISE EXTEN- 
DING BEYOND SCOPE OF SUIT. 

471— Compromise including reliefs beyond 
the seope of suit— Decree embodying compromise 
— Civil Pro Code (1882) s. 375— A suit for the 
partition of zammdari was instituted in which 
» compromise was effected in writing which in- 
cluded certain other reliefs which could have 
been given hy a suit on a different cause of action. 
The compromise was filed in Court and decree 
Was passed embodying the whole of it. — 

Reid — That the decree is appealable. Under s. 
H75 of Civil Pro. Code, a decree is only final so far 
as it relates to sub 3 ect matter of the suit dealt 
with in the compromise Venhatappa Nayanim 
V Thimma Nayanim 18 Mid 410. 

472_C.P.O 0.23,r.3ri882 S.375 >Compromfse, 
finality of— Appeal from decree passed on com- 
promise-interpretation of com promise, difference 
between parties in. 

If there is difference between parties in inter- 
pretation Qf compromise, and an amended com- 
promise is not again put in, an appeal can lie 
from decree passed on compromise. 29 Mad 104, 

9 Mad 103^ 16 Bom 202, 1 0 W N 697, SOWN 


Appeal-UowM, 

9 Decrees— 


the definition of “decree” in section 2 of the Civil 
Procedure Code (1882). 23 Calc, 716 followed. 
15 All , 369, referred to. 

Anwar Alt v Jafer Ali. 
23 Cal, 827. 


(8-34) ORDER REJECTING APPEAL 
ON DEFAULT IN FURNISHING 
SECURITY. 


466.— Order rejecting appeal on default in 
furnishing security for costs— Civil Procedure 
Code (I8S2), ss 2 and 649. 


An order rejecting an appeal under s. 649 of the 
Code of Civil Procedure is not appealable either 
as an order or as a decTce. 6 All 380 overruled, 

Lekha v Bhauna. 18 All 101. 


Notes:— Ref ; 21 All 133 F B, Pol • 

30 All 143=( 1908 ) WN 63=6 ALJ 
109. 3 MLT 221=4 L BRIL 


(s-35) APPEAL AGAINST ORDER REJE- 
CTING AN INSUFFICIENTLY STAMPED 
APPEAL, 


467.— Appeal against order rejecting an in- 
sufficieatly stamped appeal— Civil Procedure 
Code (Act XIV of 1882), s 2. 


An appeal petition, having been 'piesented 
bearing an insufficient Court-fees stamp, was 
returned to the appellant. After the period of 
limitation had expired, it was presented again 
bearing a sufficient stamp, together with a peti- 
tion that it be received. The Appellate Court 
made an order refusing to admit the appeal: - 
Reid., that the order was not a decree, and there- 
fore that no appeal lay to the High Court 

Venkatarayadu v Rangayya Appa Rau. 

21 Mad, 152. 


Notes:— Dist ; 8 A W N 64. 


468.— Order dismissing appeal foi deficient 
Court fee. 


The memorandum of appeal in this case being 
insufficiently stamped and the appellant having 
failed to supply such deficiency within the time 
allowed, the following order was made by the 
Clomrt ott the memorandum of appeal 

Itill beiug unpaid'*. 


b89 cteSArs oifiiNT. ciVlL dIgebI’ i8ll-l9l2. 890 


r 


r 




Appeal-Cfcnifi. 

9 Decrees— 


Appeal-Ojui. 

9 Decrees — Contd. 


877 .V 7 OWN 419, Ref; 

Ram Lai v Balak Ram, 9 0 C 365. 

(s-37 a ) DECREE NOT INCORPORA- 
TING THE COMPROMISE. 

472 A — ^Decree — Interlocutory order— Corn- 
promise before it is incoiporated in decree.— 

No appeal lies against a compromise arrived 
at between the parties to a suit until it is incor- 
porated in a decree. A Compromise was put for- 
ward before the Court which oidered that if the 
defendants accepting the Court’s opinion, got a 
deed of sale of certain properties, after obtaining 
the District Judge's sanction in lespect to the 
share of one of the defendants, who was a minor, 
it would pass a decree in accordance with the 
compromise, but if they did not act in this way, 
it would proceed to hear the suit on the merits. 
Held^ihAt the order of the Court was not a decree 
and no appeal lay against it. Manobat* Lai 
y. Narain Das, 109 P L R 1903. 

(s~38 ) ORDER DISMISSING APPLICA- 
TION FOR REMOVAL OF TRUSTEE. 

473— Order dismissing application for remo- 
val of trustee. 

No appeal will lie from an order dismissing 
an applieation fer the removal of a trustee, such 
order not being a ‘‘decree” within the meaning 
of S, 2 of the Code of Civil Procedure and not 
being otherwise appealaMe. Nathu Wilson v, 
C. H. Me. Afee, 19 All 131 =16 W N 200. 

474 — From amended decree: — 

An amended decree is a decree and an appeal 
lies therefrom, Menal Ali v. Amdar AH, 

9 C W N 605. 

475— S. 2, 0, 85 r. 5, S. 104, 0. 42 r. 1— 
(1882), Ss. 2, 473 (c) 588 (23)— Decree -Order- 
Appeal— Interpleader suit. — 

EelA^ that an adjudication upon the claims 
of def<^ndants in an interpleader suit is a decree 
and appealable ns such under S. 540 of the Code 
of Civil Procedure and not under S. 588 of the 
Code. Maliai»aj Singh v. Chittaf Mai, 

1907 AWN 270=4 A L J 68^=30 All 22. 

476^ — Pro. Small Cause Courts Act, S. 32 (P) 
—Jurisdiction— Pecuniary limit— Appeal. 

A suit in the nature of Small Causes Court 
suit was instituted in the Court of the Subordi- 


nate Judge who was invested with the iuiiFdic- 
tion of a Court of Small Causes to the extent of 
Rs. 50. The amount in dispute was Rs. 81-4-0, 
and therefore the suit was tried as a regular suit. 

Later, the jurisdiction of the J udge as a Court of 
Small Causes was raised to Rs. lUO, and subse- 
quently to this the suit was decided by him as a 
regular suit. Tne defendant appealed t6 the Dis- 
trict Court but it held that no appeal lay on the 
ground that the suit wa«! triable and must be 
taken to have been tried m the extended jurisdic- 
tion vested in the Subordinate Judge;-— that 
the appeal lay to the District Court, since under S. 

32 (2) of the Provincial Small Causes Courts Act, 
it was necessary that the Judge should before the 
institution of the suit be vested with a Small 
Causes Court jurisdiction entitling him to hear 
the particular suit. Sambhu v. Ram Vithu, 

5 Bom L R 1008 = 28 Bom 244. 

( s-39 ) FINAL ORDER IN THE 
EXECUTION DEPARTMENT. 

477 — The lower Court in the coarse of exe- 
cution proceedings passed an order that future 
mesne profits awarded by the decree were to be 
recovered for a stated period, and tried the ques- 
tion separately and embodied its finding m a 
foimal order: — 

H^/^7, that tne order was appealable. The 
decision was a final one in its essence and would 
be «o equally whether it stood alone or was com- 
bined with decisions on othei points. 

Rpld, further, that the order was a decree 
within the meaning of S. 2 and was open to 
appeal under 8. 540 of the Code. Bhtip Indar 
Bahadur v. Bijai Bahadur, 2 Bom L R 978, I 

j 

( s-40 ) APPEAL AGAINST DECREE j 

PASSED ON REVIEW. \ 

478— Appeal against decree passed on re- 
view— Jurisdiction of Court, admitting review — I 

Review, application for- C. P. C., 0. 47, Rr. 1 I 

(2) and 7. 

HaZi, that a decree passed on an application \ 

for review of judgment is appealable on the j 

ground that the Court which admitted the apph- i 

cation for review had no jurisdiction to do so. ! 

Ujagar y. Ram Sahai, 14 0 C 108. 
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( s-M ) RIGHT TO PROSECUTE APPEAL 
AS REGARDS PART OF CLAIM 
DISMISSED. 

4t79- Plaintiff obtaining decT’ee for part of 
his claim— Appeal as regards part dismissed— 
Execution of decree— Right to prosecute appeal. 

A plaintiff, who has obtained a decree for pari 
of his claim and has appealed as regards the 
part dismissed, is not debaned from prosecuting 
the appeal because he has begun to execute the 
said decree. (82 P R 1868, overruled). 

Raghu Mai v. BandtJ, 31 P R 1907 (F B)= 
64 P W R 1907=1 P L R 1908. j 

480—Tenancy Act (II of lilOl) Sections 177, 
393— Bchedule I V- Decree of Assistant Collector 
class I, Older in ex^^cution— Appeal to District 
Judge— .Civil Procedure Code, Sections 2, 244— 
Decree.*— 

An order made by an Assistant Collector of 
the First Class in execution of a decree for over 
Es. 100 in a suit falling under groups A and B 
of Schedule IV N.W.P.Tenancy Act is a “decree” 
within the meaning of Section 177 of that Act 
and an appeal will lie therefrom to the District 
Judge, (unreported) (1) (approved). 

Kharag Singh v. Pala Bam, 

1 A L J 805=1904 AWN 156. 

(s 42) ORDER returning PLAINT FOR 
PRESENTATION TO THE PROPER COURT. 

481 Ss. ISO, Cl. 2, 193 — Collector’s appel- 
late order returning plaint-Appeal to District 
Judge— 0. P. C., Ss. 2, .788:— i 

fnder S. 180, ol. 2, U. I*. Tenancy Act, no 
appeal lies to the District Judge from an appel- 
late order of the Collector as distinguished from 
a decree. An order returning a plaint for pre- 
sentation to the proper Court is not a “decree” 
within the meaning of tho Sections providing ^ 
for appeals in the U. P. Tenancy Act. lu order 
to dicide what are ‘orders’ and what are ‘decrees’ t 
under the U. P. Tenancy Act, 1901, the defini- 
tions contained in 0. P. 0. S. 3 must be applied 

Dhani Ram v. Bhola Singh,1904 A WN 152 

=1 ALJ308=27An21. ® 
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tion in which a decree was granted which was 
a nullity. Held that there was nr> appeal. Ptirws 
Ram Y Musst Deo Korer. 4 N W P 29. 

(s 44) APPEAL AGAINST FINDING. 
484-Appeal- Res-iudicata-lncideutal finding 

•Grant of a life estate*A Mahomedan Law-Invalid- 
ity. As a General lule an appeal against a finding 
does or does not lie according as such finding will 
operate as m judicata or is merely an incidental 
finding which does not prejudice the rights of the 
party against which it is given. The gmnt of life 
estate is not invalid under the Mahomedan law. 
11 Cal, 301; 7 Bom. 464; 15 Bom. 264; 17J5om. 1, 
15 I A 186; 5 I A. 291; 12 1, A. 91 referred to 

Gajraj Singh v Mtirtaza Khan 
'll CPLR150. 

(s -45) APPEAL AGAINST DECREE OF ONE 
OF TWO JUDGES OF A DIVISION BENCH. 

485 s. 98 ( 1882 S J75 )— Judgment of the 
affirming judge— Decree— Charter Act. Arts. 15 
and 36— Appeal— Points on which the appeal 
should be heard. 

The decree of one of two judges of a Division 
.Bench, whoso judgment has prevailed under the 
provisions of S. 575 of the Code of Civil Procedure 
IS appealable under S, 16 of the Letters Patent. 
On appeal under the Letters Patent, the Fappel- 
late court has jurisdiction to hear the appekl not 
merely on the points on which the judges of the 
Divi.sion Dench differed, but also on other points 
raised in the appeal. (I All 181 fol) 20 All 25S- 4 
B L K A 0 86 Dist. Kunhunni v Srivullabhan 
II Iff L J 10 F B. 
Notes-Fol: 18 M L J 497=4 M L T 110 
=32 Mad 95. 


(8 43')APPEAL AGAINST DECREE WHICH 
WAS A nullity APPEAL. 

482— 483-ln an application under the sec- I 


(8 46J ORDER determining THE QUES 
TION WHETHER DECREE HOLDER HAD 
USED DUB DILIGENCE IN THE EXECU- 
TION OP HIS decree. 

486— Civil i'roeedure Code (Act X of 18771 

/Wd, that an order in execution of decree 
de ermimngthc question whether the “ 
holder had used due d.hgenee in the execution of 
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Appeal-6’era<rf, 

9 Decrees— ( bntd» 

bis decree within the meaning of Section 2-^0 Act 
X of 1877, appealable under Section B40 of the 
^^ode, such order being a “ decree ” within the 
definition given in Section 2 of the Code, as am- 
ended by Act XII of 187-9. Balmokand v 

Mtterjoo PR 45 of 1880. 

(S 47) ORDER AS TO WHElTHKR THE DE- 
CREE WAS EXECUTABLE OR NOT. 

487—488 — Execution — Declaratory decree. | 
Decision as to executability of — Whether decree- | 
Appealability — First order deciding executability 
App* al against, in time — Subsequent order app- 
ointing Commissioner to carry out former order — 
No appeal — Effect. 

A decree provided that the ‘first defendant 
siiall enjoy land yielding 126 muras of rice’. The 
District Judge held, on an execution application, 
that the decree could be executed by setting aside 
lands that yield 126 muras of rice and directed 
that this should be done and ordered the appoint- 
ment of a Commissioner to prepare lists of the 
lands. An appeal was made in time against the 
District Judge’s order on the ground that the 
iMstrict Judge was wrongin construing the decree 
a8 one that was not purely declaT.itory. Before 
the presentation of the appeal, the Distii-^t Judge 
passed another order directing deb very of possess- 
ion of the lands in accordance w ith the Commiss- 
ioner’s report, and no appeal was preferred against 
the second order. 

Held, that the first order as to whether the 
decree was executable or not was a decree under 
S. 47, C, P. C. read with S. 3, C P. C. and as 
such appealable. 

The determination of a mere issue by the exe- 
cution Court prior to the passing of the final order 
would not be regarded as an adjudication between 
the parties against which an appeal would lie ; 

that the second order which merely carried 
out the first order could not affect the right of 
appeal against the first order. 

When the law gives a person two remedies, he 
is entitled to avail himself of either of them, 
unless the) nre inconsistent. 

Where a D^ht and jurisdiction are conferred 


Appeal-Con/J. 

9 Decrees 

expressly by statute, they cam ot be taken away 
or cut down, except by ( xpi^es^- words or necessary 
implication. References;— 28 Alad 365. Eol: 14 M 
L J 35<) Dist; 6 All 269; 23 All 152; 14 C L J B5, 
Ref: 18 Mad 421 k 19 Blad 479, Fol; 32 Cal 1023; 
36 Cal 762; 2 All 225 ^ 8 A L J 6'04, Diss; 30 All 
479 & 12 C W N 590, Ref. (c) 13 OWN 1197 k 
12 Cal 45 Hef. 

Lakshmi v M»rtide/i 10 M L '1 4S7. 

(T) DECREE IN SUIT WITHDRAWN FROM 
SMALL CAUSE COURT. 

489— D- cree in sui*- withdrawn from Small 
Cause Court. 

! No appeal lies from a deciee passed in a suit 
withdrawn from a Court of Small Causes. 
Balkrishna Gangadhar v Ram Narain Rathi 

10 C P L R 94. 

(U) ORDER DISMISSING THE CASE. 

490 — S. 2-Order striking off certnin defend- 
ants to be treated as order dismissing the case— 
Order dismissing the case to Lc treated as a decree. 
An appeal (heiefor<», liesagai' st sucli an order. 

Idan Khm vMendi Lai 8 Ind Cas 409. 

(V) NO FORMAL DECitilS DRAWN UP. 

491 s. 2 (2); ( 1882 s. 2 )— Decree— • 

Decision of an issue in i case— No decree drawn 
up embodying the decision-Appeal. 

In an administration suit, the ^nurc of first 
instance decided on one of issuoa a substantial 
question right between the parties ; and having 
so decided It appointed receivers of all the pro- 
perty in dispute 

Held, that no appeal lay to the High Court, 
for there was in f ict no formal decree upon the 
question raised in the issue. Bai Div»H V 
Vishtiay Manordas. 11 Bom L R 2326 *- 
14 Bom 182=4 Ind Cas 829. 

(w ; ordj^r granting leave to bring 

A SUIT U4DER RELIGIOUS ENDOW- 
MENTS ACT 

492— 8. 18-L(ave to bring 8uit fur aocounta- 
Grant of Icave-Or ler, li a dHcree-Civil Procedure 
Code (Act, XlV ol 1H82), section 2— Appeal, Act 
XX of 1863 (Religious Endowments Act) maken 
no provision for appeal and an cider granting 
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Appeal-Cow^ii, 

9 Decrees— foHf(h 

Appeal— Dociees See 0 P C s, 47 

24 All 108 

Appeal — Decrees. See 0 P 0 s. 47 

29 Cal 622 

Appeal— Dc'crees. See 0 P C s. 47 

43 M L J 212 

Appeal— Decrees. See 0 P 0 s 47 

25 All 443. 

Appeal— Decrees, See CP Os. 47 

11 C L J 202. 

Appeal — Decrees. See C P C s 47 

3 BoitiLE 554. 

Appeal — Decrees. See 0 P 0 s 47 

5 Ind Ca« 483. 

Appeal—! eertes. Sp'^ 0 P 0 s 47 

6 C W N 63. 

Appeal— l)ecr^( s. See 0 P C a 47 

26 All 136. 

Appeal— Decrees. See CPC s 47 

15 ML J 247. 

Appeal — Decrees. C P C s 47 

3 MLT307. 

Appeal— D» crees See C P C s 47 

31 Mad 406. 

Appeal— Decrees See G P C S. 47. 

28 All 72. 

Appeal— Decrees See C P C S. 47. 

new N 239. 

Appeal— Decrees See C P 0 S 47, 

4 A L J 492. 

Appeal— Decrees See s. 47. 

38 P R 1898 

Appeal— Decrees See C P 0 S. 47. 

29 Mad 318. 

Appeal— Decrees Sec C P 0 S. 47 

87 P R 1887. 

Appeal— Decrees See 0 P 0 S. 47. 

30 All 486. 

Appeal— Decrees See CPC S.47. 

2 Bom L R 887. 

Appeal— Dc( ye 3s See C P 0 S. 47. 

3 A J 370 


Appeal-OffMirf. 

9 Decrees— 

leave to bring a suit for thp purpose of having 
the accounts of a certain leLgious endowment not 
being a “decree” within the meaning of section 2 
of the Code of Civil Procedure, no appeal lies 
against such an order. Mojaffer Ali v Mirza 
Hedayet Hossain 5 G L J 641=34 Cal 5G k 


Notes -Ret 10 C L J 503. 


CX) appkalfromdecede ordered to 

BE REVIEWED 


49B— Review, granting of — Appeal — Delay. 
Whe>'e adecice passed on the 31st January 
was ordened to be reviewed on the 9th April, 


Held, that there was no decree form which an 
appeal could be preferred till the order granting 
review was set aside. Ramaswami lyengarv 
Janaki Ammal 7 M L T 387 = 6 Ind Gas 723. 


494 -495- -Conditional decree for foreclo- 
sure-Moi tgage-money made payable by instalment- 
Order oi Court refusing to m«ke decree ahsolute- 
Appeal— Civ. Pro. Code. S 540. 


An order of an additional Dist»*]tt Judge, refu- 
sing to nuke absolute a condition'll decree for 
foreclosure, by which the mortga^o money was 
made payable by instalments, on t j ^ ground that 
all instalments due up to date have been deposited 
m Co’Tt, is a “ decree ” within the meaning of 
2 0 P 0 and an appeal lies against such orucr 
under S 510 Civ Pro Code. 3 N L R 65.3 N D R 
146; 2 N L R 178, 16 C PL R III Ref. 

Pandurung v Ram Clisndra Venkatesh 

4 N L R 54. 


Appeal — Decrees. See C P C s. 47 

8 0 C 370 


Appeal — Decrees. See 0 P C &. 47 

1 Ind Gas 284 


Appeal — Decrees. See CFOs 47 

11 Bern L R 1113 

Appeal— Decrees. See C P 0 s. 47 

6 C W N 190 

Appeal— Decrees. See C P C s. 47 

6 Ind Gas 180 

Appeal*-Decrees. See CPC s. 47 

2 M L T 307 
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Appeal-Cbnifcf. 

9 Deappe^B-^Condd. 

Appeal— Decrees See C P C S 47. 

32 Bom 572 

Appeal — Decrees See G P G S. 47. 

28 P R1898. 

Appeal — Decrees See G P 0 47. 

26 Bom 121, 

Appeal — Decrees See /^'P G S. ^?7. 

94P J48. 

Appeal— Decrees See C P 0 S 47. 

90 PJ263 

Appeal— Deciees See G P C S, 47 

30 Cal 134. 

Appeal-Default in appearance See G P C 0, 

H7. 5PR1900. 

Appeal. Default in apperance See CP CO. 
41 r. 17. 34 PL R 1910. 

Appeal-Default in appearance See 0 P 0 0, 
41 ir. 17 cV. 19 8 0 C 261. 

Appeal-Default in appearance See 0 P C 0, 
41 r. 17 42 P R 1894 

(10) Default in Appearance. 

(a) ORDER REFUSING TO ISSUE FRESH 
SUMMONS AFTER DISMISSAL 

496— Order rel using to issue fresh summons 
after dismissal — Civil Procedure Code, 1859, s. lit) 
—Order lefusing to issue fresh summons on pla - 
int. 

Where a suit is dismissed under s. 110 Act, 
VIlT of 1859, upon default m appealing made by 
both parties, no appeal hes from a refusal by the 
Court to issue a fresh summons upon the pUmt 
already filed. Loke Nath Sahoo v. Tiikeer 
Singh Marsh 630 

(h) ORDER REJECTING APPLICATION TO 
SUE AS A PAUPER 

497— Order rejecting application to sue as a 
pauper— Civil Procedure Code, 1859, s. 310. 

There is no appeal open to a pauper when* his 
application to sue as pauper is rejected for defau- 
lt. Where there has been no refusal under s. 3l0 
Act VIlI of 1859, the applicant may revive bis 
application for leave to sue as a pauper. Bhoj 
Sin^hv. Maha Koonwer 3 Agra Mist. 

0 C 57 
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j Appeal-Ccwifi. I 

10 Default in Appearance— i 

Notes. — Ref: 2 Bora 19. S 

(e) ORDER DISMISSING SUIT FOR NON } 

APPEARANCE AFTER ADJOURNMENT. I 

498 — Order dismissing suit for default— 

Adjournment— Non-appearance of plaintiff— Civ. j 

'Pro. 1877 ss 102, 103, 540 

Nothing remained to be done in a suit except 
to hear arguments, for which a time had been ap- ^ 

pointed. Neither the plaintiff nor his pleader { 

appeared at the appointed time. The Court conse- 
quently dimissed th« suit. Bdd that, its decree ’ 

was appealable under section 540 of Act X of 1877 
and the lower appellate Court should have enter- | 

tained the appeal, and disposed of it with refere- ^ 

nee to the provisions of section 505, and sections 
102 and 103 were not applicable to the oircumsta- 1 

rces. Rai Chand y Mathura Prasad, i 

3 All 292. 

499— Suit dismissed for default — Appeal 
from order of dismissal— CPC 1883, ss. 102, 103, 

688 (8) — Sufficient cause for admitting appeals ! 

after time — Limitation Act 1877, s. 5.— An appli- [ 

cation under s. 108 of the Civ. Pro. Code must be 

made within 30 days of the date of the order di- ij 

smissing the suit; if not presented within that 

period, it must be dismissed; but an appeal from | 

the original order dismissing the suit, which has 1 

the force of a decree is not thereby affected. Under -j 

s. 6, Limitaion Act, delay m filing such an appeal j 

can be excused and tbe period extended, if the ;] 

appellate Court thinks that the appellant had no 

notice of tbe date fixpd for the hearing of the ori- j 

ginal case.60 P R 1897 Ref. Sahib Ditta v Roda 

83 PR 1902. I 

500— Civ. Pro. Code Ss. 98, V9, 157, 168. 

A case was struck off the file by a District 1 

Munsif for default in appearing of both the parties. I 

Afterwards the plaintiffs having applied the case 
was taken back on file. The order of restoring to j 

tile was reversed by the District Judge* Held — (1) ; 

the order to struck off the case was illeagal f 2) I 

that assuming that the ca«e was dismissed the ! 

District Judge bad no Jurisdiction to pass any 
order on appeal. Alwar v Seshatnmal 

10 Mad 270 

Notes-— Ret: 5 C L J 260 ; 34 Cal 235 ; 18 M 
i L J 51 
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Appeal- ! 

10 Default in Appearance— 

501~Difemis&al for default — Appeal. 

Held that, an appeal lay from an order of dis- 
•niissai for default under s. 102 of the Code of Civil 
Procedure, Plaintiff’s remedy was not limited to 
that provided in s. 103 of the Code of Civil Pro- 
cedure. Ahlakh V Bliagiratht 

9 All 427*7 WN 66 

Notes: — ^p: 16 Bom 23, Dist 19 Bom 749; Pef: 
SOWN B13; 1 M L J 385 Diss 31; IVlad 
167, 

502— 0 9 rr. 8,9; s. 104 0 13 r. 1 (1862 ss. 102, 
)03, 588) — Order under s. 102 whether a deeree 
and appealable as such. 

An order under s. 102 C P C dismissing a suit 
is as much a decree as an order under any other 
section deciding a suit. The order cnmes wit^^in 
the definition of a decree and is appealable as 
such. 9 All 457 ; 188;3 A W N I7l Fol, 30 Cal 660 
referred to. Gosto Behary Sar dap v. 

Hapi Mohan Adak. 8 C W N Sl3. 

[d] ORDt^.Il DISMISSING SPIT IN ADJOU- 

ENEI) HEARING FOR NON-APPEAR- 
ANCE OF PLAINTIFF. 

503— Civil Procedure Code Ss 105, 157 A 158- 
Dismiasalof suit for non-appiarance of plaintiff 
or his pleader— Appeal An ordi r dismissing a suit 
at an adjourned hearing for non-appearance of the 
plaintiff and bis pleader is an cider under Sec. 157 
and its consequential Sec. 102, and not under Sec 
168 of the Civil Procedure Ooae and is appealahlf. 

Shrirtiant Sagajipao v S Smith. P J 1895 
p 267«20 Bom 736. 

Notes:— Diet' 60 L J ^27. Ref.BO Cal 788. Ref: 
34 Cal 235; 11 C W N 705; 5 C L J 260, 
Fol 19 M L J 760, 

(e) ORDER DISMISSING APPEAL FOR 
DEFAULT. 

504 — Order dismissine appeal for default— 

An appeal does not lie fr^m the order of a 

Judge dismissing an appeal before him for def- 
ault of prosecution.— Mahomed Jan v Amee- 
J?un 17 W R 180 

505— Remand-Dismissal for default without 
notice to appellant— JuHsdiction.— 

^gpei^led to Additioiaal Commissi- 


Appeal- CwKitd;, 

10 Default in Appesratace— An//7. 

Court dismissing bis suit.The Additional Commi- 
ssioner remanded the case, and on receipt of 
return to the order of icmand. tlu' appeal came 
on for hearing on 15th Februaiy 1878, but no 
notice of such date was given to plaintiff, appel- 
lant. The Additional CommiBsioner waited three 
days for appellant, and on 18th February 1878, 
appellant being still absent, the appeal was 
dismissed for default. Plaintiff applied for 
re-admission of bis appeal, but the application 
was rejected. Thereupon, plaintiff appealed to 
the Chief Court, 

Held, that the appellant having had no notice 
of the date fixfd for the hearing oi his appeal, 
the Addl^nal Commissioner acted wiihont 
jurisdiction in dismissing the appeal tor default ~ 
P R 48 of 1875, cited and approved. 

Bala V Hakim P R 90 of 1879 

5t6— Appellant unable to support appeal — 

Where upon the day fixed for the hearing of 
an appeal the appellant’s pleaders were not pies- 
ent in Court and, the appellant who was present 
declined to support the appeal it was held that 
the appeal was properly dismissed for default of 
proeecution. Gopal Baklish v Datilat Rai 

16 W N 92. 

507— Older dismissing an appeal for default 
Pleader unprepared to go on with the case, thou- 
gh present-Civd Procedure Code (1882)ss 5.56,558. 

Where, when an appeal iscalledon, the pleader 
is unprepared to go tm with the case though 
present the dismissal is a dismissal fox default 
within s 556 of Act XiV of 1882 and the appeal 
can theiefore be re-admilted under s, 558 15 W', 
R 143 followed. Shibcfidara Narain Chowdb- 
uri V Kinoo Ram Dasi^ 12 Cal 605 

Notes— Diss 16 Bom 53;Dist 27 Cal 529, con 
23 Oal 991. Ref 34 Cal 40J F B; 11 0 W N 
329 F B; 5 n L J 247 F R. 

508— Dismissal for default— Application for 
re-admission— Art. 168, Limitation Act 1877.— 

A second appeal set down for hearing under 
ss. 651, 687, Civ. Pro. Code, 1877, cannot be 
dismissed for default on the day fixed for 
ing, s^. 566," 666’, Civ. Pro. Code apply to 
appeals in which a date is fixed under s. o52 and 
notice issued to the reBpondent. The limitatirn 
6| pO 'fvill ppt appljr to g |••ct!tipp djs|piBmi 
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kj^pQdX-Gontd. 

10 Default in Appearance— 

for absencf^ on the date fixed for hearing under s. 
551. ( 48 P R 15*78 Cited ) Buta v Rattan 
Singh 76 P R 1882. 

509— -C.P.O 0.41 r. 19 ( 1882-S.558)-Appeal 
dismissed for default- Death of one defendant- Ap- 
pellant pending appeal — 

Application by surviving appellants for resto- 
ration. A suit was decreed against several defe- 
ndants on grounds common to all. The defendants 
appealed and after the filing of the appeal one of 
them died- Ultimately the appeal was dismissed 
for default of appearance, no steps having mean- 
while been taken to bring on to the record the 
representatives of the deceased appellant. HeW, 
that inasmuch as it would have been competent 
to one only of the defendants, having regard to 
S, 244 of the r'ode 0. P., to appeal against the 
whole decree. There could be no objection of the 
surviving defendanth applying for restoration of 
the appeal. Muhammad Jan v Ismdor Khan 
1901 A W N 192 

510 — Application for adjournment by appel- 
lants plead^^r on ground of absence of leader — 
Dismissal for default — Judgment not written — 
Validity of order — 

When an appeal came on for hearing, the 
pleader for the appellants applied for an adjourn- 
ment on the ground that the counsel engaged 
by him to argue the appeal was absent with 
important papers in his possession and conseque- 
ntly he w^as not prepared to argue the case. The 
District Judge refused to grant the adjournment 
and rejected the appeal. Held that there was no 
default on the part of the appellants, Their pleader 
did not withdraw from the case, but merely 
urged that, as the records weie in the possession 
of his leader, who was absent, he could not argue 
the appeal, it vias open to the Judge to refuse 
the adjournment, bnt when he did so, he was 
bound to write a judgment and dispose of the 
appeal he could not dismiss it fordefault.(16 Bom 
27 Foil ) Patinhare Tarakatt Rama Maunadi 
V Vcllur Krishnan Menon 26 Mad 267. 

Notes:— Ret 17 C P L R 1; 8 C W N 621; S4 
Oal 403 = 11 OWN 329 = 6 C L J 247 
= 2 M L T123;1 SLR 115. 

511— Svifificient cause— Proper adjudication- 

The appellant's appeal to the lower appellate 

Court was dismissed on the 29th March, 1880, 


Appeal-C'onM. 

10 Default in Appearance— 4. 

for the appeilanFa default, under ""fi of Act X 
of 1877. The appellant applied, under s. 668 for 
the re-admission of the appeal on the ground that 
of hi« pleaders, one was present, another was 
absent “ on sick leave ” and a third and a fourth 
had, owing to holidays, gone home after obtain - 
mg permission”. The lower appellate Court made 
the follow ing order on this application — “ It was 
brought forward to-day in the presence of the 
pleaders for both parties; after perusing the Engl- 
ish judgment there appears no sufficient reason 
for allowing this application, ordered that the 
petition be disallowed”. The Court held^ that the 
lower appellate Comt had dismissed the appell- 
ant’s application, with reference to its former 
order of the 2.9tb March, without due consider- 
ation and inquiry into the circumstances alleged. 

The appellant’s allegation should have been inqu- 
iied into, and a proper order passed after inquiry 
( the lower appellate Court was accordingly 
directed to dispose of the application afresh ). 

Shimbhu Naraia v Mobarak AH 
1 W N 22. 

512 — Held^ that rule 4.8 A of the Rules of 
Court of the 18th of January 1898 is not ultravi- 
res of the High Court, and that, when an appell- 
ant after repeated warnings from his advocate, 
neglects to pay the fees agreed to be paid to such 
advocate, and his appeal is dismissed for default, 
the High Court will not entertain an application 
under s. 558 of the Code of Civil Procedure for 
restoration of the appeal. Per Banerji J, held by 
Aikman J, that there is a discretion in applying 
the strict terms of rule 4*3 A. Bisbapat Husain 

18 W N 155 

513. — Dismissal of an appeal for default— 

Pleader unprepared to proceed with a case— Civil 
Procedure Code ( A'ct XIV of 1882 ) Sectsons 2 
and 556— “Decree”. 

On the day fixed foi the hearing of an appeal 
in the lower Appellate Court the appellant ap- 
peared by a duly appointed pleader. The pleader 
applied to the Court for an adjournment on the '1 

ground that he had not time to fully prepare 
himself in the case. The Court refused to grant 
any a-^journment, and dismissed the appeal for 
default .--Held, that the order of dismissal was 
bad. The mere fact that the appellant’s pleader 
wa'i not prepared to proceed with the case would 
not enable the Court to deal with the case as if 
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Appeal-OoMiidt. 

10 Default in Appesrsnee— 
there was no appearance at all for the appellant, 
and to dismiss the appeal for default. Per Bird- 
wood J.~- An order dismissing an appeal for de- 
fault is one falling within the definition of a 
“ decree ” contained in section 2 of the Code of 
Oiril Procedure (Act XlV of 1882 ) and is, there- 
fore, appealable. Rfiiucliandra Pandurang 

Naik V Jaiadhav Purshottam Naik. 

16 Bom 23. 

Jagarnath Singh v Budhan. 

28 Calc. 115 

Anwar* Ali v Jaffei* Ali 

. , , 23 Calc, 827, 

Lekha v Bhauna. jtg All, 101 

Watson <fe Co V Amhica Dasi, 

27 Calc 529, 
4 C w N 287. 

Botes— 23 Oal 116. Xot JB'ol: 15 All 
569. Fol : 19 Bom 307 ; 20 All 

294. Dist : 23 Cal 116 ; 827 ; 27 Cal 
529. Ref : 18 All 241 ; 30 Cal 660 ¥ 

B ; 8 C W N 621 ; 6 C L J 247 F B ; 34 
Cal 405 F B ; 11 0 W N 329 F B ; 31 
Mad 167. 

513^. Order dissmissing appeal for default 
Suit struck oft for default— ^'ivil Procedure 
Code , 1855, Sections 1L9. 347 — Order striking 
off.— ^ 

In regular suits, where a Court of first in- 
stance refuses to re-admit a suit, there is an ap- 
peal under section 119, Act VIII of 1855; but 
there is no provision under section 347 for an 
appeal where an Appellate Court has refused to 
re-admit an appeal struck off for default. 
Anonymus. 1 Jnr o S 49. 

Ptizzoo Khan v Issur Chunder Sircar. 

Marsh SO, 

518.^.— Civil Procedure Code ( Act X of 1877j 

Secsion 661 -Dismissal of appeal in default of 

appellant’s appearance at preliminary hearing. 

that an Appellate Court has no power 
to dismiss an appeal by reason of appellant’s 
default at a preliminary hearing under Section 
661, ActX of 1877. Akbar v Hira. 

PR 189 of 1879, 

M8C,— Appea.! heard on its merits in absence I 


AppedihGontd, 

10 Default in Appeamnee— Co ntd. 
of appellant— Aet vlll of 1869, Section 346— Act 
XXIII of 1861, Section 36— Act IV of 1866, Sec- 
tion 44— Jurisdiction — Review. 

W^ere a Court was bound, under Section 346, 
Act VIII of 1859, to dismiss an appeal for default 
of appellant’s appearance and instead of so doing, 
went into the merits and dismissed the appeal 
Bold that in hearing the appeal, the Court 
had exercised a jurisdiction not vested in it by- 
law, and that eithpr under Section 35 of Act 
XXlIT of 1&61, or Section 44 of Act IV of 186‘6, 
the Chief Court could set aside the order dis- 
missing the appeal on the merits. 

Dharm Singh v Nizam Din. 

P R 62 of 1877, 

518i>.— Civil Procedure Code (Act X of M7) 
Sections 556, 668, 584 and 588— Order dismis- 
sing appeal for default— Decree Appealable 

01 der. 

The order of a Court dismissing an appeal 
under Section 656, Act X of 1877, for appellant’s 
default, is not a decree within the meaning of 
Section 58^, and therefore no appeal lies from 
such an order, it net being included in the list Of 
appealable orders contained in Section 688. 

Muhammad AH v Hyat. 

P R 113 of 1879. 

513 A’, — Dismissal for default of preliminary 
hearing— Act Vlll of 1859. Section 346— Act IX 
of 1873, Section 7. 

On 23rd May 1877, appellant hied an 
appeal in the Judicial Assistant’s Court at 
Umballa, which was ordered to be registered 
and brought up with the hie of the case 
on 13th June. On that date, appellant being 
absent, ^he appeal was dismissed for default under 
Section 3l6,Act Vlll of 1859, though no notice had 
S been issued to respondents, and the date w«s only 
fixed under teection 7, Act JX of 1873, for hear- 
ing appellant or bis pleader in support of his peti- 
tition of appeal. Kdd, that the order of dismis- 
sal was illegal. 

^ An Appellate Court is only competent to dis- 
miss an appeal for default under Section J46, 
Act Vlll of 1869, when a date has been fixed 
under S^'ctions 344 and 345 foi hearing the 
appeal. 
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Appeal-CferaW. 

10 Default in Appeapance--<''(;7^^d. 

There is nothing in Section 7, Act TX of lcS73, 
which renders it obligatory upon an appel- 
lant whose appeal has been registered to appear 
in support of his petition, or which authorizes 
the appellate Court to dismisR the appeal for 
default. Hinpa Ram v Jamna Das. 

P R 48 of 1878. 

Notes— Cited : 76 P R 1582. 

SlSjf — A Court should deal with an applica- 
tion to xe-admit an appeal dismissed for want of 
appearance on the part of the applicant on the 
merits and consider whether the grounds for 
re-adrnissiun set forth in it are reasonable or not. 
In any case where there is a hona fide mistake 
on the part of the pleader for the applicant 
the appeal should he readmitted. 

Balaji Raghunath KulKarni v Narayan Ap- 
paji Kulkarni PJ (1898)219. 

513 C— Dismissal for default on date of which 
appellant had no notice— Civil Procedure Code 
(Act VIlI of 1859), Section 346. — 

The Judicial Assistant, Umbalia, fixed the 7th 
June 1877 for hearing an appeal filed in his Court. 
On 10th May 1877 the date was altered to 22nd 
May 1877, and the parties ordered to be informed. 
On 22nd May 1877, neither party being present, 
the appeal was dismissed for default, though 
notice of the change of date had not been served 
upon them JJeld, that in hearing the appeal on 
22nd May 1877, the Judicial Assistant exercised 

a jurisdiction not vested in him by law. 

Kanhya v. Bahadur AH. P R 61 of 1878. 

5X3 If. — Ko appeal liesS against an order re- 
jecting an application for the re-admission of an 
appeal dismissed for default ( P R 87 of of 1876. 

P R2S ot 1571. P Pv 3? of 1560 ) 

But an appeal will lie if the appellant did 
not receive notice or sufficient notice of the place 
of hearing. P R 48 of 1 875. And an Appellant 
is entitled to have a day fixed for hearing the 
appeal P R 60 of 1869. In the absence of any 
such day having been fixed, his non-appearance is 
not a ‘^lefault.” An appeal will therefore lie 
from an order dismissing an appeal for alleged 
default when no such day has been fixed. 

Kaim v Kasim, F R 79 of 1869. 

514— Where on an appeal being called on for 


Appeal-Oo?ad, 

10 Default in Appearance-- 

hearing the vakil who held the brief for the ap- 
pellant stated that he was unable to argue the 
case, the fact being that the brief had come into 
IS hand too late for him to prepare himself in 
the case and the appeal was in consequence dis- 
missed, It was held that this was not a dismissal 
for default of appearance (W N 1898 p 17) 
distinguished ( 16 Bom 23 ) referred to. 
(12 Cain., 605) dissented from. Chiran 

Lai V Kundan Lai. 18 W N 3g. 

(f) ORDER REJECTING APPLICATION 
FOR READMISSION OF APPEAL. 


515.-Order rejecting apnlioation for re— 


jTjr— • “ MgciJUJiai 






application for the re-admisMon of an appeal 
™der sdl7, Act Vlllof .8i9. Amiruddin y 
Jiban Bibee I g L R F B 101= 

10 W R F B 39. 

Note:— See 10 W E F B 39. 

appeal dismissedin 
default — Sufiicient cause. ’’ 

Notice of the date fixed for the adjourned 
hearing of an appeal, under Section 651 of the 
Code, had in this case been duly given to an ap. 
peilant. He left the station and his pleader hav- 
mg oases elsewhere left the Court on the day fix- 
ed, though he was told the case would be heard 
it was called on within business hours and dis- 
missed in default. An application for le-admig. 
Sion was rejected on the ground that sufficient 
cause had not been shown. On appeal to th. 
Chief Court, stress was laid on the Court’s Oir- 
cular IV of 1887. 


that although under Section 551 of the 
Code, a day and not a particular hour is to be 
fixed for the hearing yet when the appeal is 
dismissed fordefault, the appellant is required by 
Section 658 to show cause ioi non-attendance at 
the time when ihe appeal was called on for hear- 
ing. 


Book Circular IV of 1887 explained. Para .3 
is lestricted to parties and does not refer to nfoa 
ders. ^ 




Held, further, that the non-attendance ot both 
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Appeal-Oonid. 

10 Default in Appearance— 
pleaders and client in this case was wilful. 

ffliran BakKsh v Rattan Chand. 

71 PR 1890. 

« 

517— Act X of 1«77, Sections 568 and 588 (v)- 
Appeal— Order refusing to re- admit appeal dis- 
missed fort default— Act XV of 1877, Schedule II 
Artl63, extension by Court of time prescribed by. 

Under S .588 (v) of Act X of 1877, an appeal lies 
from an order under Section 568, refusing re-ad- 
missi(‘n an appeal dismissed for default, even 
though the application for such re-admission was 
not presented within the thirty days prescribed 
by Act XV of 1877, Schedule 11, Art 163. 

'ihe Courts have no power to extend the time 
prescribod by thf' last mentioned Article. 

Mahi V Jiwan P R 141 of 1879. 

518.— Order refusing re-admission of appeal 
dismissed for default — Civ Pro 1859 s 347. 

A special appeal will lie from an order reiect- 
ing an application, under the provisions of s. 347 
ActVlll of 1859, for the re-admission of an 
appeal dismissed for default of prosecution, if it 
appears that the Court below has not exercised the 
discretion which it possessed under the section. 

The lower appellate Court, without enquiry, 
and without recording any reasons summarily re- 
fused an application under section 347. The 
order of refusal was set aside in special appeal, 
and the application remanded for proper consid- 
eration and disposal. Lall Singh v Zahuri 

6 N W P 222. 

519.— Appeal dismissed foi default — Applica- 
tion for re-admission — Absence of party, not of 
pleader, to be explained— Special appeal. 

In the lower Appellate Couit, the appellant 
and his pleader were both absent on the day fixed 
for bearing; the appeal was dismissed for default; 
appellant applied for re admission, explaining 
that on the day fixed his son was dangerously ill; 
the Court rejeeted the application, recording that, 
‘"the fact that the appellant's son was ill did not i 
excuse the pleader for not attending. If appell- ■ 
ant has SPiSered by the dismissal owing to the de- , 
fault of bis counsel be must settle that with him”. < 
On special appeal the Chief Court Md, that it : 

for the appellant to explain his own i 
If w M bound account for the non- j 


AppGahO'on/d, 

10 Default in Appearance— 

the Lower Court to decide whether plain tiii’s 
. own default was explained and to proceed accor- 
- dingly. Subhan Shah v Karm Khan 

PR 113 of 1876. 

(g) ORDER REJECTING APPLICATION 
FOR RE-HEARING OF APPEAL 

520.~-0rder rejecting application for re-hear- 
i mg of appeal— Civil Procedure Code 1559 s 347 — 

A special appeal lies from an order passed 
under s 347 of Act VIlI of 18.59 rejecting an ap- 
plication for the re-hearing of an appeal dismissed 
for default of prosecution. The reasons for reject- 
ing such an application should be stated. 

Hupo Chunder Doss Chowdhry v Ram 
Coomar Chowdhry. 2 W R 254 

Ram Yad v Bissessur Bhuttacharjee 

2 W R Mis 28. 

Gholam Mahomed Akbur v Koonj Beharec 
Lall ‘ 5WRMis27. 

Kishen Chunder Putronovis v Tara Monee 
Chovi^dhrain 3 W R 4. 

Dinobundhoo Chutteraj v Beharee Lall 
Mookerjee 3 W R Mis 23, 

Mittoo Khan v Rahman Khan 8 W R 36. 

Notes:- Kol 8 W R 361; Dist: 6 W*R Mis 130 
Ref.'S WR4; 10 W R 160. 

521, — Civil Procedme Code fAct XIV of 18 a 2 
SS 586, 56^8 (27) — Appeal from order refusing to 
re-admit appeal dismissed for default in suit cog- 
nizable by Small Cause Court.— 

An appeal lies to the Chief Court under Cla- 
use 1^27) of S 588 of the Civil Procedure Code from 
an order of an Appellate Court refusing to re- 
admit an appeal dismissed for default and is not 
affected by the provisions of S 586 ot the Code, 
which exclude a second appeal in suits ot the na- 
ture cognizable by a Small Cause Court. 
Mussammat Kahno v Sohel Singh 

P R 100 011883. 

522. - Civil Procedure Code 18.59 s 347.— 

When a lower Appellate Court after eleven 

monthsMelay, and without fixing any tim*^ for 
disposing of the appeal, made an order dismissing 
the case for default, the High Court set wde the 
order as erroneous.holdiug that it was the subject 
of an appeal notwithstanding s. 347, Act VIIL of 
1859, which only applies to cases of InvclUfUfeary 
failure to comply with a Court’s orde-r. 
Soodhamonec Dossee v Goorooper^saud 

Dtttt W H 1864 -, 176 . 


',’1 
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10 Default in Appearance— 

522 A — Dismissal of appeal for default. 

An order dismissing an appeal for default un- 
der s. 555 of the Code of Civil Procedure is not 
appealable. Nan d Ram v Muhammad Raksh 

2 All 616. 

Mukhi V Fakir. - 3 All 382 

Ranahi Lai v Naubat Rai 3 All 519. 

Notes:— Fol: d All 519; 15 All 3^9. Ref: W 
Bom 23. 

5951-0. P. C. 0 9 r. 9; 0. 21 r. 88: S. 101, 0. 
4^v.l (l88iSs 101, 310 and 588) 

Appeal- Order refusing to restore application 
under s 310 dismissed for default. Held that no 
appeal lies froni an order refusing to restore to 
the file of pending applications an application 
under s 310 of the Code of Civil Procedure, which 
had been dismissed for default of appearance. 
(■?! Cal 207, 10 Bom 45B, 11 Mad H9, Fol). 

Ghasiti Bibi v. Abdul Samad. 

AWN (1907) 186 = 29 All 596. 

524 -Civil Procedure Cede (Act X of i877) S. 
556— Order dismissing appeal for default. 

He///, that no appeal lies from an order dis- 
missing an appeal for default under Section ft56 
of the Civil Procedure Code. ( P U 113 of 1879), 
cited. Mussammat Amna v Mussammat 
Afkari Begam. P H 9 of 1883 

525— Civil Procedure Code 1877, ss 5.50, 
658. 

An appellate Court, the appellant not attend- 
ing in person or by his pleader, instead of dis- 
missing the appeal for default, as provided by 
s. 555 of Act of 1877, proceeded, in contraven- 
tion of the provisions of that law, to dispose of 
the appeal on the merits, and dismissed it. The 
appellant preferred a second appeal to the High 
Court, contending that the Appellate Court had 
acted contrary to law. JTM that the appellate 
Court had so acted and its decision could only be 
treated as a dismissal for default, and that, so 
treating it, the proper £ nd only course open to 
the appellant was to have applied under s^ 568 
for the re-admlssion of his appeal, t-nd under 
these circumstances the second appeal would not 
lie. 2 All 61 6 followed. 

Kanabi Lai v. Naubat Rai. 8 All 51 9. 

|iotes:»-Ovei; If All Ofi F B, Reb 16 


Appeal-Cmtd. 

10 Default in Appearance— 

526 — Where the Lower Aj pellato Court dis- 
missed the appeal on the merits in the absence of 
the appellant, who had failed to apnear, and a 
special appeal was preferred to ( he Chief Uourt, 
held^ that the lower Court was bound to dismiss 
the appeal for default, and the special appeal 
would not ho Mullik Said v Abbas. 

P R 36 of 1871. 

527. — S 558 C. ?. C.— Dismissal for default 
Disposal on merits in absence of appellant — 
Appeal. 

When an fippellate Court in a case in which the 
appellant made no appearance whatever, instead 
of dismissing the appeal for default, proceeckd 
to hear it upon the meiits and delivered judg- 
ment thereon. /ZeVZ th«t 11k* decision of the 
Court mubt nevertheless be regaided as a dismissal 
under s. 55i) of the Oode of Civil Procedure and 
no appeal would lie therefrom. 14 All 361; 15 

All 359; 3 All 519; 8 All 277; 20 W R 126. 

Murdari v Mariam Bibi. 15 W N 140. 

528. — Civil Procedure Code, 1877, ss. 2, .640, 
556. 

An or<l(‘r *u)<ler s. 566 of At t X of 1977, dis- 
missing an appeal for the app llaiU’s default, is 
not a “ decree ” within the meaning of a. 2, and 
is not appealable. Mukhi v. Fakir. 

3 All 882. 

Notes;— Fol: 15 All 369. 

(h) DISMISSAL OF APPD^L FOR 
DEFAULT, 

529—1 ismissal ot appeal for dftfaulfc~-“0rder” 
— “Decree” — Civil Procedure Code, s. 2, and ss, 
566, 568. 

No appeal will lie under s. 10 of the Letters 
Patent from the oider of a single Judge of the 
High Court dismissing an appeal for default. The 
decision of a Court dismissing a suit or appeal 
for default is an ‘’ordtr” and not a “decree”. 
2 All 616, 3 All 382, 8 Ail 619, 16 Cal 98. 14 All 
226, cited. 1^ /?om 23, i ot followed. 

Mansab Ali v. Nibal Chand. 15 All 359. 
Notes; — Diet; 28 Cal 81, Ref; 23 Cal b27*, 22 
¥n4 m. 
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10 Default in Appearance— 
fault, order of— Civ. Pro Code (Act V of l90Sj, 
S. 2, 0. tl, r. 17, 

No appeal lies from an order of dismissal for 
default of an appeal under 0.41, r. 17 of the Code, 
as it is not a decree under S. 2, nor is it specifi..d 
ill the Code as an appealable oidf^r. 
Rtikminnnoyi v. Poran. 15 C L J 33 1^. 

(i) O’^DER DISWISSING SUIT FOR 
DEFAULT OF APPEARANCE, 

531. -Order dismissing suit for default of 
appearaiice— Cui] Procedure Code (1882), s. 102. 

The decision of a Court passed ueder s 102 of 
the Civil Procedure ^ode, dismissing a sui^" in 
default of appearance by a plaintiff, is an order 
and not a decree, and there is no first or secoi d 
appeal thjrefron Gilkinson v. Subi’amania 
Ayyar. 22MadS2l. 

Notes -Pol. 29 Cal Gl: M L J 473. Ref: 

2*; Bom 599; 601, 31 Mad 157, 26 Mad 

•'>99. Appr* Ifi M L J 30. 

532 14 — Defect of jurisdiction,” mean- 

ing of — appeal — PrC’eraption— Valuation of 
suit 

Hcldy that the words ‘‘ defe ‘t of jurisdic- 
tion ” in S 14 of the Limitation Act mean a 
defect of ] irisdiction peculiar to the Court in 
which the proceedings were taken and do not 
cover such mistakes as the p>TsentM> ion and pro- 
secution of an appeal which did not lie in any 
Court. 

also that no app'^nl lies from an order 
dismissing a case on plaintiff’s default. 

In a pre-emption suit, the plaintiff was direct- 
ed to deposit a certain sum in advance, and on 
his failing to appear and to do so by the date fix- 
ed, his suit was dismissed. Re appealed against 
this dismissal, but his appeal was rejected as in- 
competent. He then applied for the restoration 
of his case, and his application was dismissed as 
time barred. He preferred an appeal against this 
dismissal, which proved successful on th“ ground 
that he was entitled to a deduction of the time he 
had spent in the prosecution of his appeal against 
the tlisraissal cf his suit. On further appeal to 
the Chief Court, it was urged, alia, that the 
plaintiff could not have the benefit of S.14, Limi- 
tation Act, 

Ihst, inasmuch as the first appeal by the 
plaintiff to the lower appellate Court was not 
rMJmpetenfc, he was not entitled to any deduction 

Op HiCOOunt nf that appeal. 


Appeal- Con td. 

10 Default iti Appearance— Co //M. 

A Divisional Judge has no jurisdiction to hear 
an appeal in a suit for pre-emption of land, when 
the value of the land, according to the thirty 
times rule, exceeds Rs- 5,000. 6J P E 1896; 
45 FE 3893; 34 P E 1899, Ref; P E 121 = 51 P W 
E 1907, FoL; 46 P R L908=94 P W E 1908, Fol: 
Moti Singh vMaghar. 163 P W R 1911. 

(i) ORDER DISMISSING SUIT FOR 
non-appearance OF PLAINTIFF 
SPECIALLY ORDERED TO APPEAR. 

533.— S. 107— s 103 C. P. C. 

Where a suit has been dismissed under &. 107 
read with s. 103 of the Code, the remedy of the 
plaintiff is not by way of appeal, but by an ap- 
plication under s. 10.3 and appeal under s. 588 (8). 

Krishna Ram v. Gobtnd Ram. 

8 All 20 = 5 WN 821. 

584 — Application for restoration of suit— 
Appeal — Appeal cinnot be application for 
revision — 

A suit was diMiiissed for plaintiff’s default 
under s. 10^ Civil Procedure Code. An application 
was presented for the restoration of the ^suit to 
the file but it was refused. An appeal was pre- 
ferred against the order of the First Court which 
was dismissed On second appeal from the order 
of the Lower Appellate Court it was held that 
no appeal lies n gainst such ^au order. The appeal 
cannot also be treated as an application for 
revision under s. 622 of Civil Procedure Code as 
the Courts below have not been shown to have 
acted with material irregularity in the exercise of 
their jurisdiction. A Court is not bound to do 
anything more than have cause called and it is 
the duty of the parties and their legal representa- 
tives to be in attendance*. Balaram v Mtllla 
and Mt Gopi 5 C P L R 81 

(k) ORDER REJECTING APPLICATION 
FOR RETRIAL. 

535— Order rejecting application for re-triai« 
Civil Procedure Code, 1859, as. 119, 347— Appeal 
heard ex-parte. 

A special and not a regular appeal will lie 
from an older rejecting a respondent’s application 
for the retrial of an appeal heard in his absence. 
Sreedhurehiirn Nundee v Juggobtmdoo 
WR 1864, Mis,, 37. 
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10 Default in Appeaj^ance—Cowfd. 

(L) ORDER TO ATTEND AS WITNESS. 

536-544, — Or<ier to attend as witness — 
Decree against defendant — Civil Procedure Code, 
1859, 170. 

A defendant who has been ordered to attend 
and give evidence under Act VIII of 1859. s 170 
and has failed to do so, is not precluded from 
appealing against a decree in favour of the plain* 
tiff. Khomkan Abdool Guffoor v. Khoda 
Newaz. Marsh., 568. 

Kedarnath Bhiittacharjee v. KHpa Ram 
Bhuttacharjee. 5 W R 270. 

Notes:— Ap:5 W R270. 

545. — Decree on default of party summoned 
as witness — Civil Procedure Code, 1859 s. 17o. 

A regular appeal lies from the judgment of a 
first Court passed on the d<^fault of a party sum- 
moned to attend as witness under s.l70,Act VJII 
of 1859. Chunder Mohnn Mojoomdar v. 
Teetooram Bose. 4W RActX, 18. 

546. — Decree on default of plaintiff summon- 
ed as witness. 

The right of appeal is not lost to a plaintiff 
whose suit is dismissed for default by reason of 
non-appearance as a witness, or when the appel- 
lant wants to pro've that he should not have been 
sumTnone4 at all. Lekhraj Roy v. Btickland. 

5WR ActX, 65. 

(M) DECREE AGAINST MINOR- 

RESPONDENT NOT REPRESENTED BY 
GUARDIAN. 

547. — Decree against minor Respondent not 
represented by guardian. 

Held, that a minor respondent, not duly re- 
presented by a guardian, cannot be treated as 
having appeared, though actually present in the 
Appellate Court, and that any decree passed by 
it against the unrepresented minor is not merely 
to be considered as an e-e pfuie one, but is il- 
legal and liable to be set aside by the High Court. 
(24 Cal 25, 24 All 385, 28 All 137, Eol , 22 Mad 
187, Ref) Mtifssammat Ido v. Rulia. 

55 P W R1910 = S5 P R 1910r= 
4SPL R 1910 « 6 Ind Cas 663. 

(N) ORDER REFUSING TO RESTORE 
SUIT DISMISSED. 

548. -C.? C.S.l04,O IXrT.3,4 and OXLIU- 

C c. 5§ 


Appeal-Cow^d. 

10 Default in Appearance— 

Suit dismissed for non-appearance of both parties 
— Application for restoration of suit dismissed 
— Appeal, 

An order passed under O. IX, r. 4, refusing 
to restore a suit dismissed for default of appear- 
ance of loth parties under 0. IX, B. 5, is not 
appealable. Shaddi Lai v. Karm Din. 

9 IndCaa 238. 

549-550.— The Second Schedule r.21 (1882 S. 
526)~Appeal dismissed for default Memorandum 
of objection — Costs. 

Affidavit of objections, filed under the old Civ. 
Pro. Code, cannot be argued, if the appeal is dis- 
missed f^r default. 

Courts are not bound to allow costs when the 
memorandum of objections is dismissed owing to 
the appeal having been withdrawn or dismissed 

for default. Mttthu Payal v. Nagalingam. 

6 Ind Cas 809=8 M L T 53. 

11. Exparle Cases. 

(A) ORDER ADMITTING APPLICATION 

TOSETISSIDE EXpjiRTE DECREF. 

551-552, — Order admitting application to 
set aside ex-parte decree. 

Where a Court of first instance had admitted 
an application, made after the time allowfd by 
law, to set aside an ex^paHe decree,— that 
the Appellate Couit was authorized to try in ap- 
peal whether under the law the Court of first 
instance had power to receive the application, 
and if its order was made without jurisdiction to 
set it aside. Radha Betiode Chowdlii*y v, 
Juggitt Surnokar. 6 W R 300. i 

Notes:— Ex; 25 W R 147. Ref: 8 B HCR 
44; 2 Cal 114; 1.5 W R 176. 

(B) ORDER ON ^APPLICATION TO 
SET ASIDE EXPABTE-DECREE. 

553.— Order on application to set aside ex- 
parte decree— Civil Procedure Code. 1859, s. Up. 

Though an order passed for setting 
aside a judgment is, on the merits of the appli- 
cation, final, yet where a Civil Court makes an 
order sett^g aside an ex-parte judgment on an 
application presenli d after the period allowed by 
law has elapsed, an appeal against that order 
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11 Exparte Cases-— Co/(td, 

will lie OB the groniid that it has been made 
without jnn.sdicfmn, Keshavram Valad 

Hirachand v, Ramchandra Trimb^k. 

8 B H C 44. 

Toolsee Dossee v. Doorga Chum Paul 
15 W R 175. 

(0) APPEAL FROM EXPARTE DECREE 
WBONGLV admitted. 

554. — Appeal from ex-pa rte decree wrongly 
admitted. 

Where a decree is passed r./ parte in an oii- 
ginal suit, the defendant has no right to a special 
appeal, even though his appeal has been enter- 
tained by the Civil ^ourt, Chidambara Pill«i 
V. Kaman. 1 M H C 189. 

555. *— Order setting aside ex-paite decree — I 
Civil Procedure Code, 185y. g. 119. 

An e,e>parte decree ot June kept ahve 

by successive applications foi execution, was sub- 
equently set aside on an application of 14th 
August 1871 (within JO days after attachment 
in execution) made under Act VlII of 1859, s. 
119, and a judgment was passed on the merits. 
The lower Appellate Court reversed the order set- 
ting aside the evparfe decree. Hehl that, lin so 
far as the Munsif had decided that the application 
vi’-as in time, he did not come under s 119, and 
therefoie his order was not final, and the lower 
Appellate Court had lunsdiction to enquire into 
his proceedings, Bimola Soonduree Dassee 
V. Kalee Kishen Mojoomdar. 

22 W R 5. 

(d) Order refusing set aside expartc 
decree. 

556. -~Order refusing to set aside ex-parte 
decree — ActVlllof 1859, g. •19-~Dclay in ap- 
pealing until Act X of »&77, wdiieh gave no 
appeal. 

An application under s. 119, Act Vlll of 1869, 
for the re^hearing of a case decreed e^r-parfe, was 
rejected. Under that law, this order was appeal- 
able. No appeal was however, filed until Octo 
her Ist, 1877, on which date Act X of 1877 came 
in force. 'B.eU that the appeal was inadmissible, 
there being nh provision in net X of 187/ for 
Ifirt »•’ t c t fos, 

ft* i 


Appeal-Con/'d. 

11 Exparte Cases-- Contih 

557. -S. 588 (9)- 

No a^-peal Jay nndci Act X of 7877 DiJiu an 
Older made umiei that Act lejccting an applica- 
tion lor an older to set aside an ex-paite deciee. 

Gulab Singh v« Lachsmandas. 

1 All 748. 

Notes--~Dist I All Sc97 F B, 

(e) Order setting aside ex- paite decree. 

558 —Order setting aside ex-parte decree— 
uivil Procedme Code. 3 ^59, s. Il9, 

A Distiict Judge is not competent to enter- 
tain a ‘^ummaiy or misrellaneous appeal from an 
ordei i*etti!)g aside an e,r-paefe judgment. But 
where an judgment has not been set 

aside and a judgment aUerwaids come to 
on trial, and w^heie a legular appeal is preferred, 
t be Appellate Court may, amongst the matters 
urged in appeal, take into consideration the re- 
gulaiity of the pioceedings of the Court below 
in making an ordpr under Act Vi 11 of 1859, s.ll9. 

Luckhee Monee Dossee y Bhoobim Mohim 
Bose. 23 W R 147. 

559. — Civil Procedure Code, s 534. of 3877, 

An appeal lu s from an order made under s 534 
of the Civil Pioceduie Code ot 1877. lefusiiig to 
set aside an et pa)te deciee. 

LuckmidaR Viihaldas v Ebrabim Oosman. 

2 Bom 644. 

Notes:— Dist; 4 All J87 F B. Ap* 9 Mad 445. 

Ref: 8 All 8.54 F B 

560. — Order setting aside cx-paite decree— 
Appeal. 

No appeal will lie from an order made under 
s, 157 lead wdth s. 108 of the Code of Civil Pro- 
cedure setting aside a decree passed e.rparte in de- 
fault of appearance of the defendant on a day to 
which the hearing of the suit had been adjourn- 
ed. {26 Cal 738) referred to. Bhagwan v Hipa. 

19 All 355 = 17 WN 89. 

Notes:— Ref: 20 All 19.5. 

661 *— Kx-parte decree— Appeal from— 
Giounds. 

An appeal lies from an ejt>^paTte deciee htub 
f)p the paeritg apd on the groap4 tfi^t defen* 
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claii^- was not in default in failine: to appeal. 

Sadliti Krisliiia iiiyar v, Euppaii Iyengar, 
16 M L J 479 = 30 Mad §4; F B. 

562 —Givi] Pro, Cede fs. 100, 101, 108 540 — 
Appeal from a deciee passed ex partt. 

A deciee was passed ex-parte against a defen- 
dant who did not adopt the procedure provided 
by s 108 of Civil Pro, Code. He has a right to 
appeal from such a decree under the general pro- 
visions of s 510. 4 All 387 dissented from. 

Karttppan v. Ayyatliorai. 9 Mad 445, 

563— 0. Or. 13,s. (1882SS. 108, 

Preliminary decree, appeal against 

Kxparte decree, setting aside of — Final decree, 
appeal against, if can attack prebminaiy decree- 
Oivil Procedure Code ( Act XlV of bS82 ) secs, 
108. 640. 

The provisions of section o4o of the Civil pro- 
cedure Code make it clear that an (\L-pu/ip deciee 
is appealable. 

In an appeal against the final decree in a suit 
for account, propriety of the preliminary decree 
may also be questioned. (21 Cal 650: 66 Mad 643 
Bef.) 

Inspite of the tact that an application under s. 
108 of the Civil Procedure Code has been unsucc- 
essful, an e-zyia/Ze decree may be challenged, if 
there are good grounds, in a proper proceeding for 
instance, in a regular suit on the ground of fiaud. 
the test being whether the refusal of the applica- 
tion under s. 108 has already determined the qu- 
CvStion raised in the subsequent proceeding, 
(28 Cal 475; 23 Cal 396 Bel) 

The dismissal of an application under section 
108, or ommission to prefei an appeal against such 
order of dismissal, does not bar another remedy 
on suitable grounds, and when the law provides 
an appesl against a decision, the effect of the 
omission to appeal is that the decision holds good 
for what it is worth. 8o far, therefore as concerns 
any othei mode of lelief available, the person who 
does not appeal, is m no worse position than if be 
liad appealed and failed. Golsp Singh v Indra 
Ktimar 9 C LJ 367 = 13 C W JN 493 = 5 M L 
T 360 = lliid Cas 86. 

564 — appeal . 

Meld that though no appeal lies from an c,/*- 
parte decree an appeal may be entertained in 
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order to see whether the decree appealed against 
was in fact and law an ex-jparte th ciee. 0 And 

R Railway Company v Shib Chsjfan 
6WN 172. 

565 — Expaitedcciee-Appeal against ex-parte 
decree, arguments, permissible in support of •Civil 
ProcedueieCode Act XlVof (1882), Ss 108 and 
6 to. 

Although a person, against whom an ex-paHe 
decree has been made, is entitled to appeal against 
it, in stead of resorting to the procedure prescribed 
by &. IDS of the Code, yet. his contentions on 
appeal m^^t be limited either to questions of law 
or to such arguments as anso upon the record as 
it stood when the e.r-p/aie decree passed. He is 
not entitled to ask th<=^ appellate Court to accept 
the app.-al on grounds which could be urged in an 
application under S. 108 and to remand the suit 
for rehearing it. 4 All 387. 17 Bom. 733 ;25 All 167. 
Ref. 8 Cal 272. 23 Cal. 7JS. Appr. 30 Mad 54 
dissented from. Jadti Nath Basak v Ram 
Narayan 12 0 C 25 =1 Ind Cas 329 . 

566— Civil Procedure Code (1882), ss 108, 640 
Dt'cree passed exparte through non-attendance of 
defendants— Order on appeal for re-trial de novo 
on ground that defendants had insufficient oppor* 
liinity for being heard— Jurisdiction of Subordi- 
nate Judge. 

The defendants in a suit for pessession of pro- 
perty and an injunction filed written statements, 
but failed to appear, either in person or by pleader, 
when the suit came on for bearing in the District 
MunaiPs Court. Evidence adduced by the plaintiff 
was taken and a decree passed in plaintiff’s favour 
as prayed. Some of the defendants applied to the 
District Munsif for an order to set aside the ex- 
parte decree, which application was refused; and 
the defendants then appealed against the original 
exparte decree, when the Subordinate Judge re- 
versed the said decree and remanded the suit for 
retrial de moo on the ground that the defendants 
bad not had a proper opportunity for being heard. 
Held that it was not competent for the Subordi- 
nate Judge to pass such an order ; that he could 
only deal with the case on the materials on the 
rccoid ; and that the deciee of the Distri^’t Munsif 
must be restored. Caitssanel v Sotircs 

23 Mad 260. 

Notes — Dist; 23 Mad 494 Dies: 16 
MLJ 479 FB=IML T 268; 30 Mad 
56F B;9 CL J 367 = 13 GW N 493. 
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567.“- Order setting aside ex-parte decree — 
The Code of Ofvil Procedure (1882) as. 108, 588. 

An order setting aside an ex-parte detre^ is 
not liable to appeal. Shama Dass v. Hurbuns 
Narain Singh. 16 Cal 42<' . 

568— C P 0 0 . 5 r. 25 (1^82 s. 89) Service of 
summons on defendant residing out of British India. 
Where a summons is sent hy post to a defendant 
residing out of British India, it is not, in the 
absence of evidence that the person to be served 
was at the time residing at the place to which the 
summons was sent, sufficient proof of service to 
show that the summons was posted, but there 
must be some e/idence of its having been recei- i 
ved by the defendant. Fakir-tiddin v Ghapui* 
ud-din 1901 A W B I«23 All 99. 

669 —Contempt of Court. Notice of motion for 
committal — Service of notice— personal service 
necessary — Service upon attorneys not sufficient. 

Where a» application is made for committal 
of a person to jail for disobedience of the Court’s 
order, it is necessary not only that the order should i 
be served upon the defaulting party personally, 
but the notice to commit should also be similarly 
served upon him. Service upon the party’s attor- 
neys is not sufficient. Bai MooHbai v Chunilal 
Pitamber 11 Bom L R 360 *=2 Ind Cas 485= 

33 Bom 630. 

570-C.P.O -0 4/ r.21: S. 104; 0 43 r. 1 (im Ss. 
660, 58 l)— Applicability of Civil Procedure Code 
—Act X of 1869, Sec. 161— Complete Code-Trans- 
fer of brief— Pleader not named in vakalatnama — 
Adj 0 umm®^tj-Hearing exparte Proper discretion. 
Section 660 of the Code of Civil Procedure, and 

uecessary implication, section 688 also, arc ap- 
plicable to appeals under ActX of f<S69 by the 
operation of sec. I 6 l of the Act. 

Whether the proposition that Act X 
of 1849 is a complete Code in itself requires modi- 
fication in view of the decision in Mlmani Singh 
f, Tura Nath Mykerjee. 

Ip Ml appeal before a district Judge, a res- 
pondei# Migaged two pleaders. On the day of he- 
being ill had transferred his 
,#hi 0 in thiJ ndge depli n ed 

I’he junior iwt being insbrii^ toarg^ 
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applied for a day’s adjournment to j?et himself 
ready. This was refused and appeal was decreed 
e rparte. 

Held, the Judge had erroneously exercised his 
discretion. He ought either to have allowed the 
pleader, who appeared to argue the case or allow- 
ed an adjournment, making, if necessary, an order 
for costs in favour of the appellant. Hare 

Krishna v. Bishtin Chandra 70 L J 426 

12 C W N 888. 

571-O.P.C.O 5 r. 77. 0 9 r.i3 (1882 Ss. 80, 108)- 
Application to set aside a decree passi-d exparte — 
Irregular service of summons. 

Where a serving officer finds a defendant to be 
away temporarily from home and knows where 
he is, it IS not a good service if he thereupon does 
no more than fix the summons to the outer door 
of the house; but he must make further efforts to 
effect personal service. Sakina v GawriSahai 
1902 AWN 68=24 All 302, 

(F) Refusal to re-hear 

572— Order refusing to" rehear— 
ded ex-parte— Second Appeal— -Civ. Pro. ss. 

560, 684, 688 . 

An Appeal was heard ex-parte m the absence"^ 
of the respondent (defendant), and Judgment was 
given against him. He applied to the Appellate 
Court to re-hear the appeal, and the Appellate 
Court refused to re-hear. He then appealed, not 
from the order refusing to re-hear the appeal, 
but from the decree of the appellate Court. Held 
that he was not debarred, by reason that he had 
not appealed from the order refusing to re-hear 
the appeal, from appealing from the decree of the 
Appellate Court. Ramjan v Baij Nath. 

2 AU 567. 

Notes :— 8 All 354 F B; Dist;4 All 387 F B, 

(G) Order exparte directing attachment in 
execution of decree 

573-Exparte order for attachment in execution 
of a decree— An exparte order for attachment in 
execution of a decree is appeallable. Zamindar Of 
Sivagiri v Alwar Ayyangar 
Sangli Virapandia Chinnathambiar v Alwar 
Ayyaii|iar 3 Had 4*2. 

i ;Hote 8 :— Fol : 6 Mad 132 p 1^8 Had 266, Eef 
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9 Bom 198 F B; 16 All U9; 35 Mad 429; 

19 M L J 401. 

(H) Order against defendant not appearing 
S74>— Order against defendant failing to app- 
ear-Oivil Pro. Code 1877 s 540 Exparte decrees are 
appealable tinder s 640 of the Civil Pro. Code if a 
dependant after appearing at the first hearing files 
a written statement he should not be considered 
Exparte. Anantharama Patter yMadhava 
Paniker 3 Mad 264 

See Luckmidas Vithaldas v Ebrahim 
Oostnan 2 Bom 644 

and Modalatha 2 Mad 75 

Notes:— Ref: 10 Cal 410; 19 Mad 2B0; 21 

Mad 356; 7 Bom 341. F. B. 7 All 346. 

575— Bx-parte decree — Application to set 
aside— Appeal, 

Bfild that a defendant against whom a decree 
has been passed ex- parte and who has not adop- 
ted the remedy provided by s. 108 of the Code of 
Civil Procedure is not competent to prefer an ap- 
peal from such ex-parte decree. Lai Singh 

V Kunjan 4 All 387=2 W N 85 

Notes:— Dist 8 All 364 F B; Not Fol 9 Mad 
445, 9 All 427; 8 All 20 Dist. 7 All 159; 9 All 457. 

576 — Ex-parte de^'ree. 

An appeal from an ex parte decree lies under 
the general provision of Section 540 Act X of 
1877 as no express provision is to be found in the 
said Act precluding such appeal Mussammat 
Sahib Dai v Jflga Singh P R105 of 1880 

577 — Civil Procedure Code Act X of 1877, 
sections 101 and 108 appeal. 

A defendant against whom a decree has been 
passed ex-parte is entitled to appeal without ha- 
ving first resorted to the procedure laid down in se- 
ction 108 of the Civil Procedure Code. 

Ashruffunissa v Lehareaux 
8 Cal. 272= 10 C L R 502 
Notes:— Ref 8 Ali 354 F B, 

578 — Ex-parte decree- Act X of 1877 Section 108 
Beldj following (P R 106 of 1880) and other rulings 
that an appeal will lie by the defendant from 
an ex-parte decree against him notwith-standing 
that he has not applied under Section 108 of the 
Civil Procedure Code to set it aside. 

The ruling of the maiority of the Full Bench in 
4 All 387 dissented from Hadha Ppashad v 
Hir4c P R 60 of 1883. 

Followed in Ppcm Singh v Kharak Singh. 

PR 60 of 1883 
And ChtMrti tal v Bodai? Mai 
, 1 PR 2 of 1886. 
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579— Decree against defendant under s. 136 
Exparte Decree— Appeal. 

A defendant failing to comply with an order 
to answer interrogatories, the Court under s. 136 
of the Code of Civil Procedure struck out his de- 
fence and, proceeding ex-parte passed a decree 
against him. Bold that the decree could not be 
treated, in respect of the remedy by appeal, as an 
ex-parte decree, and therefore under the ruling in 
( 4 All 387) not appealable, but that an ap- 
peal would He from the decree Chtinni Lai 
V Chhamman Lai. 7 All 159 =4 W N 313. 

Notes:— 2 OWN 676. 

580— Order refusing application— Appeal 

ffeld that an order rejecting an application to 

set aside an ex-parte decree is appealable under 
s. 588 (9) of the Code of Civil Procedure. 

Hira Dai v Hii*a Lai. 7 All 538=5 W N 144. 

Ramtahal Ram y Rameshar Ram. 

8 All 140 = 6 WN42. 

Notes:— Ap: 20 Bom 380; 23 Bom 4»4. Fol. 
8 All 140. Con. 23 ('al 991. Ref. 18 All 241; 
54 Cal 403 F B; 6 A L J 247 F B; 11 C W 
N 329 F B. 

(I) ORDER AGAINST RESPONDENT NOT 
APPEARING. 

581, — Second appeal from ex-parte decree. 

Held, by the Full Bench (Straight Officiating 
0 J., and Tyrrell J., expressing no opinion) that a 
respondent in whose absence the appeal has been 
heard ex-parte and against whom judgment has 
been giv^n, may prefer a second appeal from the 
decree, under the provisions of s 584 of the Code 
of Civil Procedure, and his remedy is not limited 
to an application under s 5->0 to the Court which 

passed the decree to re-hear the appeal. 2 aH 567 
approved. 

Per Oldfield, J , — There is a distinction bet- 
ween the case ot defendant in a Court of first in- 
stance and that of a respondent in an appellate 
Court not appearing, with reference to hs 108 and 

560 of the Code. 4 All 387; 6 Bom H 0 Rep 161 
referred to. ^ 

Per Mahmood, J.— The distinction is one of 
detail merely and not of principle. 4 All 387 
dissented from. 2 All 37: 7 All 606; 8 Cal 272* 2 
Bom 644; 3 Mad 2o4 and 2 Mad 76 referred to, 

Alsojpsr Mahmood, J.— Where two procedures 
or two remedies are provided by statute, one ot 
them HiUst not be taken as operating in deroga- 
tion of the other. Fateh Lai y Baimakund 
8 All 354=6 W N 110. 

Notes— Fol 9 AH 427: Ref 1 1 Bom 6 P B: 21 
Mad 167. 
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582. -— Ex-parte order against respondent. 

Where on appeal to the Commissioner's Court 

the decision was passed in favour of the appellant 
in the absence of the respondent, held, that the 
respondent could either have applied for a re- 
hearing of the appeal under Section 37 of Act 
XXIII of 7861, or at once preferred an appeal to 
the Chief Court without getting rid of the ex— 
parte judgment. Sodha Singh y Kesiir 

PR 8 of 1871 

583. — {10) service of. to respondent— Practice 
—Appeal — Notice to respondent. 

The notice to the respondent was ^served by 
being atfixed on the door of a house at Satara at 
a time when he was living at Gwalior, and the Dis- 
trict J udge made no enquiry, and no declaration 
was made that the notice was duly served; 


Appeal-C'owifi?. 

' 11 Expane Cm^B—Coidd. 

'1 he provisions of section 640 of the Civil Pro- 
cedure Code make it clear that an ex-parfe decree 
is appelable. 

In an appeal against the final decree in a suit 
for account, property of the preliminary decree 
may also be questioned. (51 Cal nm, 26 Mad 
513 Ref. ) 

Inspite of ^he fact that an application under 
s. 108 of the Civil Procedure Code has been un- 
successful an p,vpaHe decree may be challenged, 
if there are good grounds, in a proper proceeding 
for instance, in a regular suit on the ground of 
fraud, the test being whether the refusal of the 
application under s. 108 has alredy ^determined 
the question raised in the subsequent proceeding, 
(28 Cal 475; .0 Cal :i95 Ref. ) 


\ield, that the respondent was entitled to 
have the appeal reheard ah i/nfio as it was im- 
properly heard e^r^pa/de, no notice having been 
served on the respondent in the manner lequir- 
ed by law. Narayan v Raghavendrachapya 
2 Bom L R 281. 

(J) Opdep Admitting appeal. 

584^.-Exparte-Order-Appeal admitted.-An ex- 
partft order admitting an appeal can be reconsi^- 
ered when the appeal is heard Moshatillah v 
AhmcduHah 13 Calc 78. 

Notes.— Fol 9 Ain 1, Ref 19 M L J 209. 

( K) Application to set aside expart** decree 
dismissed 

585 . — S 104 cl 2— Order passed in appeal — 
Appeal against such order— Bar— Application to 
set aside ex-parte decree dismissed— Appeal. 

Where an appeal was preferred against an ap- 
pellate order passed by a District Judge, who set 
aside the order of the District Munsif, on the 
ground that an amendment in the Limitation Act 
cannot take away the light to obtain reliefs 
which had become already vested prior to the 
amendment. that the appeal was barred 

under S 101 (2). c PC., 1908. Venkataehellaya 
V Subramania Aiyar 21 M L J 442= 

9 Ind Cas 55. 

(k-1) Questioning propriety of prelininary 
decree in an appeal against the final decree. 

585 A—O. 9 r. 13; s. 96-(1882 ss. 108, f>10 - 
Preliminary decree, appeal against. 

Dxpart decree, setting aside of- Final decree, 
appeal against, if attack preliminary decree- 
aif. Pro Cdde (Act Zlt of 188p) secs, lOB, 640. 


The dismi<5al of au application under section 
lOd, or omiiii««!iou to prefer an appeal against such 
order of dismissal, does not bar another remedy on 
suitable grounds, and when the law provides an 
appeal against a decision, the eSect of the omission 
to appeal is that the decision holds good for what 
it is worth. So far, therefore as concerns [any 
other mode of relief available, the person who 
does not appeal, is in no worse position than if 
he had appealed and failed. 

Golap Singh v. Indra Kumar. 
9 CLJ367=13C WN 493=5 ML T360 

=1 Ind Cas 86 

(L) Jurisdiction of first Court to entertain 
application for setting aside exparte 

decree after decree of appellate Court. 

586, Ex parte decree — Applications to set 
aside by some defendants-Oontested decree against 
other defendants— Plaintiffs appeal against con- 
testing defendants — Self-contained appellate de- 
cree— Jurisdiction of first Court to entertain ap- 
plication for setting aside ex-parte decree after 
decree of Appellate Court.. 

It cannot be laid down broadly that, as soon 
as an appeal has been preferred against a decree, 
the autlioritv of the original Court to deal with 
that deciee is completly taken away . 

After the decree of an original Court has 
merged in the decree of an Appellate uourt, the 
only^ Court which is competent to entertian an 
application for amendment of the decree is the 
Court of Appeal 

A mortgage-suit was resisted by the sixth and 
seventh defendants alone and the suit proceeded 
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f^xparte against the other hve defendants. The de- 
cree directed the sale of two thirds of the mort- 
j^aged property and declared that, it the mortgage 
debt was not satisfied thereby, all the seven de- 
fendants would be personally liable.The plaintifi 
appealed against tl at portion of decree which de- 
clared that a one-thnd share of the mortgaged 
property was not liable— that is, the appeal was 
directed against the sixth and seventh defendants 
alone, who filed a memoiandurn of cross objec- 
tions to the effect that they should not have been 
made personally liable. The appeal and the cross- 
objection both succeeded, as the Appellate Court 
held that the whole property was liable but that 
the sixth and seventh defendants were not person- 
ally liable. The decree of the Appellate Court 
was made self-contained and the provisions of 
the decree of the original Court, so far as they re- 
lated to the first five defendants, were re-produc- 
ed and incorporated in the decree. 

The first five defendants then applied to the 
first Court to have the e.r-parfp decree set aside. 

Held that the Court had jurisdiction to enter- 
tain the application: that the questions in contro- 
versy between the plaintiff and the first five de- 
fendants were not raised in the appeal; that the 
decree of the first Court was not affirmed, modifi- 
ed or reversed in so far as the first fi\c defendants 
were concerned, and that th^ effect of the appell- 
ate decree was not to merere the ex-par te decree 
therein. HO Mad 556; 17 M L J 4H6, Not 

Fol 9 ind Cas 189; 13 C L J 221; C W N 399; 
58 Gal 391 RbC U All 267; (> C L J ol2 Ref. 
40 W N 450; 5 (nd Cas 525; 12 0 L J 53; 22 W 
K 537, Dist. Brija Lai Singh v Mahadeo 
Prasad 12 Ind Cas 669. 

12, Execution of decree. 

Appeal -execution of decree See also cases 
under— sale in execution of decree. 

Appeal-exeetttion of decree— See CPC 
8 08,70,77. 5NLR121. 

Appeal -execution of decree— See 0 P 0 S. 
«8,70,71 7 Bom LR 682 

(A) Order refusing application to execute 
joint decree. 

587.— prier refusing application to execute 
joint decree — Civil Procedure C^de, 185y a 207. 

No appeal lay from an order of a lower Court 
refusing an application by one dt ciendiolder 
4rt yni of |859, fo ex^nntp tlH5 


kppedA-Oontd, 

12 Execution of decree -Contd. 
whole of a joint decree the execution of his co* 
decree-holder. Gooroo Dsss Roy v Ram Run 
ginee Dossia 17 W R 136. 

Odhoya Pershad v Mohadco Dutt Bhandaree 

17 WR415. 

Notes:— T’oL* 17 Mad 394 Dist; 

588— C P C 0.21 rr,66‘,70 (1882 s. 2S7 j-Sale 
Proclamation, statement in, of value Appeal Ap- 
plication foi execution of decree of appellate 
court, whether an application in continuance of 
application to execute the decree of lower court,- 

Time to take objections. A .-judgement-debtor 
has the right to have as nearly jis may reasonably 
be, a just and true valuation placed upon his 
property before it is sold: he has also the right to 
have the property to be sold ck seribed in the sale 
proclamation with reasonable accuracy, 25 1. a 
146 , 15 I A. 171 lelied upon. An appeal lies 
against an onler refusing an application made by 
a judgmaut-debtor objecting that the valuation of 
the properties contained in the sale proclamation 
was incorrect and in many instances grossly in- 
adequate and that the properties were raisdes- 
crihod in such a manner as to render their iden- 
tification by intending purchasers extremely 
difficult ; 9 Cal 2l4 declared absolute. 9 All 509 
distinguished. 18 Gal 469 dist. 26 Mad 5d8 
approved ; 4 Cal 739 ref to. Where the sale pro- 
clamation was published on i Ith November and 
the judgment-debtors mad(^ an application on the 
following day for transfer of the execution pro- 
ceedings to another district. Pending the hearing 
of an appeal the decree holder tools out execution 
of a mortgage decree. The judgment debtor made 
an objection to the validity of the sale pro- 
clamation on the ground that the statement 
therein as to the value of the property was incor- 
rect ; and the Court overruled the objection. The 
appellate Court altered the decree and extended 
the period of redemption ; the decree-holder then 
made an application to execute the decree of the 
appellate Court. He7d, that the application to 
execute the decree of the appellate Court was not 
a continuation of the fotmer application and the 
lower Court was in error in declining to enter in- 
to the question as lo th#» value of the property a*- 
stated in the sa.le proclamation. Rajah Rames 
stir Prashad Narain Singh v Rai Sham 
Krissen, 8 C W N 255r 

(h) Order on application for execution hy 
one or more joint deerec-holders. 

589— Orde»- on application by 'me <h more 
joint Decree-holders foi execution OjyilPi'o todp 
{Mm S9, 2DHPL 
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An order under s. 251 of Civil Pro Code is 
appealable as it relates to the execution of a de- 
cree within 8 244, 17 W R 136 & 17 W R 4-15 
distinguished. Lakshmi Ammah v Ponnassa 
Menon* 17 Mad 394 

Notes:-Di8t .* 23 Bora 623. Foil 28 P R 1898 

fc ) Order* refusing to allow execution by 

one of several joint decree-holders. 

590 Civil Procedure Code S. 231-Order under 
s. 231 — Appeal does not lie against such order. 

No appeal lies against an order passed under 
Section 2.HI of the Code of Civil Procedure re- 
fusing to allow one of several joint decree holders 
to execute joint decree. Ratanlal v Bai Gulab 
1 Bom L R 87=23 Bom 623 

(d) Adjustment of decrees more than 
three years old. 

591- Adjustment of decrees more than three 
years old Civil Procedure Code, 1882, ss. 257, 
268— Reference to High Court under s. 617 of a 
question arising under these sections. 

On the 22nd March 1586 the applicant pre- 
sented an application to a Subordinate J udge, 
praying that the adjustment of certain decrees, 
dated the 20th March 1867 and IHh July 1871, 
might be certified , and a sanction granted to 
a sankhat, dated 18th March 1880, passed to him 
by the defendant in satisfaction of the said de- 
crees and in substitution of two bonds dated Fe- 
bruary 1879. The Subordinate Judge, being of 
opinion that the application could not be granted 
inasmuch as the execution of the decrees was then 
barred by limitation, referred the case to the 
High Court under s. 617 of the Civil Prooedure 
Code (Act XIV of 1882), that the question 
not be could referred under s. 617 of the Civil 
Procedure Code (Act XIV of 1882), as the order 
applied for to the Subordinate Judge was appeala- 
ble under s. S of the Code. The question raised by 
the application related to the satisfaction of the 
decree within the meaning of s. 244 of the Code. 
Rangji V Bliaiji Harjivan. 11 Bom 57. 

Notes;*-“Ap: 16 All 129; o M b J 140 ; 18 Mad 
26 Fol: 7 0 W N 172. 

592— Appeal, 

Nc> appeal lies frond an order of the Court exe 
cutlng a decree granting or refusing an application 
for exfeetiplon of time for payment by the judg- 
ft '$.^ 000 % due under the decree, 

' t*>' w N m 
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1 2 Exeention of decree— Co7itd. 

(e) Order* in matter specially provided for. 

593— Order in matter specially provided for 
-—Act XXIXI of 186T, s. 11— Civil Procedure Code 
1859, «s. 243. .*164. 

S. 11 of Act XXni of 1861 did not allow an 
appeal in matters already specially provided for 
in the different sectrans of the Procedure Code 
(e. g., ss. 243 and 364). Greejanund Oopa- 
dhya v Rtittee Raman Oopadliya. 

8 W R 136. 

Notes:— Diss: 10 W R F B 5. 

(f) Order confirming report of Commission- 

er of Accounts, 

594 , — Order confirnaing report of Com mis- 
sionet of Accounts— Act XXIIl of 1861, s.ll. 

^tl of Act XXIII of 1861, must bo read as an 
amendment to the Civil Procedure Code (Act 
VIJI of 1859;. That section in terms conffued to 
questions arising in the execution of decreeSjWhich 
expression, as used in the said Code means the 
enforcement of the decree on the application of 
one or other of the parties to it. Held, that an 
order of a Judge eon firming the report of the 
Commissioner for taking accounts, by which he 
refused to require the defendants to give inspec- 
tion of certain books, was not an order within 
the contemplation of that section, and was, 
therefore, not appealable Rustomji Bupjorji v 
Kessowji Naik. 8 Bom 287. 

Notes: — Ref: 13 Cal 267 B’ B. 

(g) Dispute among heins of deceased de- 

cree-holder. 

595— Dispute among heirs of deceased decree 
-holder— Act XXtll of 1861, s. 11 

According to s. 11, Act XXlII of 1861, no appeal 
lay in a case of private dispute among the heirs 
of a deceased decree-holder as to their respective 
rights. Rsjehunder Roy Chowdhry v 

Grishchunder Roy. 5 W R Mis 45 

(ID Order under S. 246 CPC (1859) 

596— Order uudei s. 246, Civil Procedure 

Code, 1859. 

8. 11, Act XXIII of 1861, did not alter or mo- 
dify the effect of s. 246, Act VI 1( of 1869, so as to 
give an appeal from orders passed under the 
latter section. Dheeraj Mahatrfb Chand v 
Pcarec Dossee, 6 VS^ ft Mis 81 

Notes:— Ap 16 w R 163; 12 W R 33:^. Ref; 
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(i) OMer rejecting appeal in execution 
case. 


Appeal-Oonid. 

12 Execution of decree— 

lease judgment-debtor arrested in execution of 
decree — Appealable order. 


597 — Order rejecting appeal in execution 
case-Act XXIll of 1561, s. 11 

Under 8 . 11 of ActXXJil of 1861, an appeal 
lay from the order of a lower Appellate Court re- 
jecting an appeal in an exeou+ion case as presen- 
ted out of time Gopeenath Roy y Gopccnatli 
Cliattcrji. 6 W R Mis , 106 

598.— ^ct XXlIIof 11.— 

The Munsif, on the application of a judgment 
debtor, set aside a sale held in execution of a de- 
cree passed against bim on the ground that the 
decree was haired by lapse of time. The judg- 
ment creditor appealed to the Judge, \vho reject- 
ed the appeal on the ground that no appeal was 
allowed from such an order. I/eld, in special ap- 
peal, that, under slJ of Act XXJTI of 1861, an 
appeal lay from the order of the Munsif. 

Dhan Bibee v Haradhan Ram 

2BLRAp 11=11 WR 4. 

(j) Ordei? passed on application for dis- 
charge from arrest in execution of 
decree 

599 —Order passed on application for dis- 
charge fiom arrest in execution of decree— Act 
XXIIT of 1861, s. 11— Civil Procedure Code, 1859, 
ss, 27'?, 283, Jf)5, 


that an order refusing to release a judg- 
ment-debtor arrested in execution of a decree is 
not appealable, as it is not among those orders 
enumerated as appealable in Section 555 of the 
Civil Procedure Code, nor is it an order falling 
under Section 244 of the same Code; and if it be 
regarded as an order for imprisonment, it is ex- 
pressly excepted from the orders appealable un- 
der Clause 29 of fcection 588. Hissam-ud din 
V Muhammad Umr. P R 55 of 1886. 

601.— Civil Procedure Code, 1882, Chapter 
XIX (i^ and Sections 2, 244 (c) and 588 (29) — 
Order by execution Court foi imprisonment of 
judgment-debtor— Appeal— Revision. 

Held, that an order passed by the Court exe- 
cuting a decree under Chapter XlX (i) of the 
Civil Procedure Code for the imprisonment of 
the judgment-debtor, though not appealable as 
I a7i order under Section 588 (29), is appealable 
as a decree inasmuch as the question decided by 
such order is one relating to the execution of tlie 
decree within the meaning of Section 244 (c) of 
the Code. Seva Singh v Bhaunhal- 

69 P R of 1895. 

(k) Order refusing refund of Purehase- 
muney 


7/f^ZJ' that the pucedure, on an application 
for hia discharge undei s.273 of Act VIlI of 1859, 
by a person anested in execution of a decree for 
money was such a question as came within the 
words introduced by s. 2 of Act XXIII of 1861, 
m addition to tho oiiginal provision in Act 
VJII of 1859, p. 283; and the order passed there- 
on by the Court executing the decree was sub- 
ject to appeal, notwithstanding that orders as to 
imprisonment in execution of a decree weie ex- 
cepted from the operation of s. c6J of Act VllI 
of 1869, as this exception, there being noaffiima- 
tiveprohibilion, was removed by the provision 
of ss 5 and 11 of ActXXJH of 1561, which Act, 
as directed by s 44 thereof, to be read as 
part 6f Act YJIl of 1559. Yesvautrav Amrit- 
rao Jamin v Ismail Ali Khan. 

2 Bom 99, 9iid. Ed., 94. 

BOO.—Civil Prccedure Code (Act XI Y of 
1882), 8ectn na 2^4, fSB— Order refusing to re- 

P C 69 


602. — Order refusing refund of purchase- 
money — Act XXIII of 1S61, s. 11. 

A sale in the execution of a decree having been 
cancelled, the auction-purchaser applied for the 
refund of the purchase-money, which the Court 
executing the decree ordered, subject to the de- 
duction of the sale fees. The auction- pm chaser 
then applied for the return of the sum deducted. 

'1 he Court passed an order refusing the applica- 
tion, which order the auction-purchaser question- 
ed in appeal. Held that an appeal did not lie. 
Htindei Beebee vStipjoo Pershad. 

6 N W 309. 

603. — Appeal. 

A sale in execution of a decree having been 
set aside on the ground that the judgment- debtor 
bad no inteiest in the property sold, the purchaser 
applied for a lefund of the purchase money un- 
ders 315 cf Act X of 1577. This application 
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was refused by +be Court executing the decree 
(MuDsif.) The purchaser appealed to the District 
Judge with the same effect. In appeal to the 
High Court, held that the order of the Munsif, 
not falling under s. 244 of the Code of Civil Pro- 
cedure, was not appealable as a decree, ncr was it 
appealable under s. 568 of the Code of Civil Pro- 
cedure. Dctoi Das V Sujan Singh. 

WN178. 

(L) Order on application to correct error 
in proceeding 

GO-ij.—Order on application to correct error 
in proceeding— Act XXTII of 2801, s. 71. 

Where an application was made to correct an 
error in a proceeding in which interest was cal- 
culated, the order passed on the application was 
open to appeal under s. 17, Act XXHT of 1861, 
Amanut Aliv Bindhoo. 13 W R 138. 

(m) Order as to sum due on mortgage account 

605, — Order as to sum due on mortgage ac- 
counts — Usufructuary mortgage— Suit by mort- 
gagor for possession. 

Tn a suit by a mortgagor against a mortgagee 
to recover lands in the poPses«iion of the latter un- 
der a usufructuary mortgage, the only question 
in issue is whether the plaintiff is entitled to en- 
ter; and no appeal lies from the finding of the 
Judge that a specific sum is still due, it being 
open to the parties to dispute that decision by 
a separate suit. Motec Soondcrec V Indra- 
jit Kowaree. Marsh 112. 

8, C. Brijolall Upadhya v Motce Soonderec. 

WRFB33. 

606. -0. B4, R. 4 (T P A S. 88)-Civil Pro- 
cednre Code, Ss. 230 and 244. 01. (c) — Decree for 
sale— Direction by Appellate Court to take ac- 
counts — Application by decree-holder to Onginal 
Court— Order declaring amount due — Appea’. 

A decree for sale passed under S 88 of the 
Transfer of Property Act is the final decree in 
the suit; and all proc<^edir»gs subsequent to that 
decree for the purpose of enforcing and working 
out such decree are proceedings in execution of 
that decree. A decree for sale under S. 88 may 
either declare the amount due on the mortgage 
at the date of such decree or direct that an ac- 
count be taken of what will be due to the plain- 
fifi fpr pneip} op tjie fnortggge op 
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a future day which is to be fixed by the decree 
itself. Where a decree for sale under S. 88 directs 
accounts to be taken, an application which the 
decree-holder may make for taking the account 
and declaring the amount which may be found 
due on the taking of such account is an applica- 
tion to enforce the decree within the meaning of 
S. 233, 0. P. C. Such an application may be 
made to the (’curt which passed the original dec- 
ree, and an order passed thereon is applicable, 
being one falling under S, 244, Cl. (c) of the Ci- 
vil Procedure Code. Aryan Bank of Vizaga- 
patam v Venkata Narayamma 

(1902) 43ML J212=26 Mad237. 

M Order allowing mortgagor to deposit 
^ ^in Court amount due after date fixed. 

607. — The appellant obtained a foreclosure 
decree which was prepared in accoi dance with s. 
86 of the Transfer of Property Act. The date on 
which the money was to be deposited by the 
mortgagor (judgment-debtor) was a close holiday. 
He therofoie appbed to be allowed to deposit the 
money on the next day. That application was 
granted and this is an appeal from that order. 

that it was puiely a ministerial order not 
falling within the purview of P 244 or s.688 and as 
such cannot be made the subject-matter of appeal. 
Hulas Rai y Pirthi Singh. 9 All 500 

= 7WN109. 

Notes.— bef: 14 All 650; 520; 25 Mad 24^ F 
B; 500 P B. Ex: SOWN 257. 

(o) Order rejecting appeal in execution 
ease 

608. — Order rejecting appeal in execution 
case — Act XXIII of 1861, s. 11— Question whe- 
ther deciee is barred by limitation. 

The question whether the execution of a dec- 
ree is barred by limitation is a question arising 
between the parties to the suit; and an appeal 
lay under s. 11 of Act XXHI of 1861 from a 
decision on such question, whetbeT* it bo raised 
by the Court to mofu or by the parties. 
Hari Vishnu v Gopal Bin Eagji. 

6 BHC 181. 

(P) Order in Case transferred for 
execution. 

609 — Order in case transferred for execution 
-ActXXllIof 1861,S. il— Beng. Act UJ of 
IfeiU.— Where a decree by a Deputy Collector 
lijad ti-^nsferred tp tiae piyil Qourt, apd a|^f 
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plication for execution was made while Bengal 
Act In of 1870 was in force. — Ileld^ that the 
execution proceedings were subject to the provi- 
sions of the Civil Procedure Code, and an order 
passed therein was appealable under Acfc XXlII 
of 1861, s. 11. Chedee Singh v. Peareeoon- 
nissa, 20 W R 19. 

610 — An order jia«!sed by a Court to which a 
decree has been transferred for execution is not 
open to appeal, unless the order has been made 
in the course of the actual execution of the trans- 
ferred decree. Whether, where a decree 

has been transferred to the Munaifs Court for 
execution, an appeal will lie to the Judge from 
the Munsif’s order in the matter of the execution.' 
Sumat Das, 13 B L R Ap 27. 

Soomut Bass v. Bhoohun Lall, 

21 WR292. 

See this case at a foiniei stage in which the 
(paestion was laised. Scomut Bass v. Bhoo- 
bun Lall, 20 W R 478. 

611— A decree trans-mitted to a Couit for 
execution is to be regarded as a decree of tha*- 
Court for the purpose of execution, and an appeal 
therefore lies against the order of a District Judge 
passed in execution of a decree transmitted to his 
Court fiom a Small Cause Couit. Mobapuck 
AH V. Soomee Runga Charee, 3 N W 168. 

612 0 P 0, 0. 21 r. 7 (1882^8. 225)--Becree 
Execution — Onurt to which a deforce is sent for 
execution — Court executing a decree — Jurisdic- 
tion of the first Court— Appeal. 

When a decree is sent to a Court for execution 
that Couit can, under S. 225 of the Civil Proce- 
dure Code, go into the question of the jurisdic- 
tion of the Court passing the decree, if it sees 
reason to do so. If that Court comes to the con- 
clusion that the first Court had no jurisdiction to 
pass a decree and declines to become the execu- 
ting Court, the order so passed does n^t fall 
within the purview either of S 244 or S. 5/8 of 
the Civil Procedure Code, and cannot be appeal- 
ed against. Bbagvantappa v. Visbwantath, 
6 Bom L R 342=28 Bom 378. 

Not€s:-~Dist: 30 Bom 101=7 Bom L R 6.59. 

(P [1] ) Order rejecting application 

for transfer of a decree for execution. 

613— S. 47, Ss. 38, 39, 41, 0. 21 rr, 4, 5 (1882 


kppeaLi-Oontd. 
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— Ss. 244, 223j— Appeal Rent decree Application, 
for transfer of decree rejecting application: — 

An application for the transfer of a decree for 
execution under S. 223 of the Code of Civil Pro- 
cedure is an application which involves a question 
relating to the execution of decree: and as such 
comes within S, 244 of the Code. An appeal 
therefore lies against an order rejecting such an 
application. 16 Cal 744 Dist; 24 Cal 244 Fol. 

Bhabani Charan Butt v. Pratap Chandra 
Ghosh, 8 C W N 575. 

(Q) Order as to issue of certificate. 

614 — Order as to issue of certificate — Act 
XXllI of 1861, S. 11 — Civil Procedure Code, 
1859, S. 285.— 

All orders passed by a Court between parties 
to the decree and relating to the execution of 
decree are, unless they are specially barred, ap- 
pealable. There is no special prohibition against 
an appeal from an order directing or refusing the 
issue of a certificate under S. 286, Act VlII of 
1859. Gopal Lall v. Mahomed Hadee. 

6 N W 78. 

(R) Order rejecting application as to 

mode of sale of property. 

615— Order rejecting application as to mode 
of sale of property — Civil Procedure Code, 1877, 
Ss. 244, 588— Question relative to the ex=‘cution of 
a decree.— A judgment debtor having applied, un- 
der S. 284 of Act X of 1877. that certain property 
attached in execution of a decree against him 
should be sold in successive 8-pie shares, on the 
ground that the amount due under the decree 
was only Rs. 9,000, and that on a former occasion 
a similar share of the same property bad been 

) sold for Bs. 5,000, the Judge refused the applica- 
tion. Held, that the question between the parties 
was one relating to the execution of a decree; and 
accordingly that, although no appeal was given 
by the Act against an order under S. 284, there 
was an appeal under S. 588. Chatidhari Sital 
Pefshad Singh y. Jhumah Singh, 4 C L R 27. 

(S) Order as to mesne profits subsequent 

to decree, and as to costs of execution. 

616 — Order as to mesne profits subsequent 
to decree, and as to costs of execution— Civil Pro- 
cedure Code, 1577, S. 244. — 
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I here is no appeal against an Order made un- 
der S. 24^ of the Code of Civil Procedure (X of 
1877), deteimining the questions between the 
parties to a suit as to the amount of mcsno profits 
recovered by the flamtiff subsequently to the 
decree and as to the amount payable on account 
of the costs of the execution of that decree. 

Balpathbhai Bhagubhai v. Atnarsatig 
Khemabhai, 2 Bom 553 = P J (1878) 48. 

Kotes:-~Ap: 5 Cal 50. 

(T) Order disallowing objection to 
attachment. 


617— Different characters. 

■HrW, that where a decree is passed against a 
person in one capacity ( partner in a firm) and 
he objects to an attachment under the decree 
in another ( the house attached is his personal 
property) which is disallowed, no appeal lies from 
such order, as the order would fall under S. 281 
and not under S, 244 of the Code of Civil Proce- 
Abdul Rahman v. Muhamadyar, 
4 All 190=2 WNl. 

Nath Mai Das v. Tajmmul Husain, 

7 All 36=4 WN 218. 

Notes:-Over: 12 All 313 F B. Not Pol: 16 
Cal 1. Djst: 9 All 605. Con: IS Cal 437 ; 

9 Bom 458. Bef: 8 All 626\ 

618— S. 5 88, (16)— Order disallowing objec- I 

tion to confirmation of sale— (Act X of 1877). | 

Seld, that an appeal lies from an order dis- 
allowing the judgment-debtor’s objection to the 
confirmation of the auction sale. Hina Singh v. 
Umfao Singh, 2 ^ 

619^0 P C, 8. 47~(1882 S. 0 244)-No appeal 
Objection by judgment- 
debtor that more had been delivered to the auc- 

faon.purchaser than was included in his sale cer- 
tiflcate— 0 bjeotion disallowed— Appeal.— 

_ Certain Unded property was pnfc up for sale 
xn execution of a decree. OnthepropLy stood 

ODse, After the sale the anction.pnrchaser 
obtained possession of the house The jndgnient- 
^btar objected lhat the house should not have 
en eMjered, inasmuch as no mention was made 
rfitmthesale ewtifioate. This objection was 
disa(<)wed.— %a.t the order disallowing the 

Mt foil ^thln J 
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fc>. 241 ot the Code of Civil Procedure and was 
not otherwise appealable. 20 Mad 487; 13 Cal 
326 ret. to. Ham Adhar v. Nanain Das, 

1902 AWN 157=24 All 519. 

620— Applicability ot section to appeal under 
s. 24t, Civil Procedure Code — Substantial loss.] 

This was an application for staying an order 
for execution of a decree. It appeared that a dis- 
pute between H 8 and K S was referred to arbitr- 
ation. The arbitrator by an award dated the 27th 
August, 1887, assigned certain villages to K 8. 
This award was subsequently filed in Court under 
the provisions of s. 525, Code of Civil Procedure, 
on the a|^lication of K S, and a decree made in 
accordance with this award. No appeal was pre- 
feried from this decree. K S applied from posse- 
ssion of the villages in execution of this decree, 
and H S took objections relating to the validity 
of the decree. The Court executing the decree 
disallowed the objections and made an order for 
delivery of possession, H S thereupon appealed 
from the order disallowing the objections and 
then applied for stay of the order for exacution. 
ATc/i that the order disallowing the objections 
taken by H S was appealable as a decree, as it fell 
within the purview of s. 244, Code of Civil Proce- 
dure, and in an appeal from such order the provi- 
sions of s. 646, Code of Civil Procedure, would be 
applicable. The application for stay was there- 
fore entertainable by this Court. But as no dan- 
ger of injury such as is contemplated by s. 546, 
has been shown the application must be rejected. 

Hariraj Singh v Kinat Singh. 

8 W N 245. 

(u) Order of Security in Execution. 

621— Civil Procedure Code Act, X of 1877 
Section 244 (c); 546, 58d-Appeal-Execution se-* 
curity for restitution of property. 

A decree-holder having tendered certam secu- 
rity for the restitution of property about to be ta- 
ken in execution of a decree, the Court made an 
order refusing to accept It and staying execution. 

Ifeld, that the question decided by the order 
was a question arising between the parties relat- 

mg to execution of a decree within the mpaning 
of section 244 (c) of the Civil Procednre Code and 
that an appeal therefore lay Lttcltamiput 
Singh V Sita Nath Doss. -8 Cal 477= 

IQOtU 517. 
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N®t€S:-~Fol: 10 Cal 410; 12 Gal 6^4; 13 Cal 111; 
7 All 73. 


(v) Order for Attachment & Sale of Pro- 
perty 


622— Order to attach and sell the property — 
Civil Procedure Code (Act X of 1577 J ss. 244 and 
588, els. (J J and (r). 


An order to attach and sell the property in 
execution a decree is an order “of the same 
nature with” an order made in the course of a 
suit for attachment of the debtor’s property. The 
latter order can be appealed against under s. 588, 
cl (r), of tbf' Code of Civil Procedure. It follows 
that an order for attachment and sale in executi- 
on of a decree is [according to the requirement of 
s. 588 cl. (j)] “of the same nature with appealable 
orders made in the course of a suit” and so under 
that section it is appealable. Polokdhapi Rai 
V Radha Pepsad Singh. 8 Cal 28=8 I A 165. 
Reversing the decision of the High Court 
in Polokdhari Roy v Radha Persad Singh 
5 Cal 50=4 CL R 842 


(V 2) Claim hy Legal Representative to 
Property as his own indep<»ndently of dece- 
ased Judgment- debtor. 


623 — Where a judgment-debtor dies after the 
passing of the decree, and his legal representativ- 
es are brought on the record in execution proceed- 
ings to represent him in respect of the decree, 
questions which they raise as to property which 
they say does not belong to his assets in their 
hands, and as such capable of being taken m exe- 
cution, are questions which under 8.244 fc) of the 
Code of Civil Procedure, must be determined m 
the execution department, and not by separate 
suit. There is no distinction in this respect bet- 
ween the positions of legal representatives added 
to the suit before, and those added after, the dec- 
ree. Under the last paragraph of s. 234 the Court 
executing the decree may try and determine the 
question whether property in the legal represent 
atives’ hands formed part of the deceased judg- 
ment-debtor’s estate, and find this fact for the 
purpose of bringing the property to sale in execu- 
tion, and giving the auction purchaser a good title 
under the sale; and the Court’s order is subject to 
appeal under s. 244, but not to a separate suit 
under s. 283. Where the legal representative ass- 
erts that the property is his own, and has not 
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come to him fiom the deceased judgmcni rlebtor, 
he cannot set up so as to come m un- 

der s. 278 and the following sections of Code. He 
can only do so where he opposes execution against 
any paiticiilar property on the giound that, alth- 
ough it is vested m him, it is vested in him not 
beneficially by reason of his being the representa- 
tive of the judgment-debtor, but as a trustee or 
executor of some one else. In that case either 
party may have the question ofji^s terfii determi- 
ned in a separate suit. So held by the Full Bench 
Tyrrell J.. dissenting. Held by Tyrrell J., contra 
that where the legal representative of a deceased 
party to the decree appears, not in his capacity 
of legal representative contesting a question aris- 
ing betv-een the parties and relating to the exe- 
cution, discharge or satisfaction of the decree, but 
in nis personal character independent of the suit 
and decree, and prefers a claim under s.278 on the 
ground that the decree has no operation against 
certain property attached, for reasons personal 
to the objector and antagonistic to all the par- 
ties and their representatives as such, the object- 
or is not debarred from bringing a separate suit by 
the mere accident that be is a legal representative 
in the execution proceedings. Observations by 
Straight J., as to the neceRsity of conducting the 
proceedings in execution of decrees with the same 
care, and as far as practicable, in accordance with 
the same procedure as that adopted in regular 
suits. 16 Cal p 1 approved. 4 All 190 and 6 All 
109. overruled, 8 All Q2Q distinguished. 

Seth Chandl Mai v JDtirga Lei 
12 AH 813 10 WNi37, 
Ishi»i Lutv Mahafoir Prasad. 

10 W N iss! 

Notes:— Biss. 23 Bom 2.37. Fol; 23 Mad 195 F 
B; 13 All 290; ^3 All 196 F B; 28 All 51= 
(1906) W N 180; 3 A L J 370 =(1906) WN 
137; 19 All 643; 21 All 323. Bef: J7 Mad 
399; 20 Bom 385: 16 AU 449; 19 All 480; 
21 All 277; 23 All 263; 28 Bom 125/28 All 
644»3 A L J 66d=:(1906; W N 158; 11 C 
W N 593 F B; d4 Cai 642 F B; 5 0 L J 
491 F B. 

(v-3) Questions between execution creditor 
and persons placed on the record as 
representative or deceased Judgment 
debtor. 


624— Question as to who is representative. 
Certain decree-holders obtained during the life 
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time of their judgment-debtor attachment of 
certain immoveable property as belonging to the 
said judgment-debtor; but on the decree-holder’s 
seeking to bring the property to sale one S D 
came forward with an objection that the property 
was his and was not liable to sale in execution of 
the decree in question. Pending the decision of 
the Court on this objection the decree-holders 
applied to the Court to have the names of S D 
and the widow of the judgment-debtor ( who died 
about the time the previous objection was filed ) 
placed on the record as representatives of the 
judgment-debtor. S D filed a similar objection to 
this application also; but beth objecti/^ns being 
heard together on the 6th September, 1892, were 
dismissed and be was placed on the record as 
representative ol the deceased judgment-debtor. 
On appeal by S D against the order of the Dist- 
rict Judge of Jaunpur of the Gth September, 
1892’’ it was that the order makings D a 
party to the execution proceedings as represent- 
ative of the judgment-debtor rendered any order 
as to bis former objection superfluous and that 
order was appealable under s. 24 i of the Code of 
Civil Procedure, Shankcr Bat Dube v J. G, 
Harman and Co . 17 All 244«15 W N 66 

Notes—Ref 19 ill 332. 

( V (4) ) Assignment of Decree. 

625-~Transferee of decree holder. 

A person who within the meaning of s. 232 of 
the Code of Civil Procedure is a transferee of a 
decree, is a lepresentative within the meaning of 
b. 244. qua the decree, of the party to the suit 
under whom he immediately, or by, mere assign- 
ment in writing, or by operation of law, has 
derived title to the decree in the suit. It is the 
assignment in writing from the decree-holder, 
and not the recognition by a Court of him as a 
representative, which makes such transferee a 
representative of a party to the suit. A Court up- 
on the application of such a transferee for execut- 
ion of a decree may wrongly decide that he is not 
a transferee within the meaning of s. 232 or that, 
although he is a transferee within the meaning 
of that section, he is not representative of a party 
to the suit, or that by reason of limitation he is 
not entitled to obtain execution of the decree, 
and if the Court has so decided, it has determin- 
ed a question or questions mentioned or referred 
tofu s, 24# of Act Ko Xiv of 188;9, but not speci- 
fied In «tod an appeal Res under s.640 of that 
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Act. Badri Narain v Jai Kishen Das 

16 All 483=14 W N 184, 

See also Gulzari Lai v Daya Ram. 

9 All 46=6 W N 287 

Rotes— Fol 27 Cal 670; 25 Mad 646. Kef 26 
Cal 250; 20 Mad 378; 21 Mad 385; 7 M 
L J 89 = 26 All 443=26 All 447: II C W 
N 433=1 A L J 61 = 6 C L J 437. 

( V (5) ) Question whether transferee of 
decree is the representative of decree 
holder. 

626— Whether a transferee of a decree is the 
respresentative of the decree-holder— the Code of 
Civil procedure ( 1852 ) ss. 235, 244 — 

An order of a court, which executes a decree, 
determining whether an alleged transfreo from a 
decree-holder or from his legal representative is 
or is not the respresentative of the deciee-holder 
within the meaning of s. 244, cl (c) of the Code 
of Civil Procedure is an order from which an 
appeal lies as it is an order under that section 
and th erf ore a decree. 26 Cal 250 and 16 All 485 
followed. Ganga Das Seal v Yakub ali 

Bobashi 27 Calc 670 

fV(6)^ Onden refusing to allow representa- 
tive to take out execution until granted 
certificate. 

627 — S. 2 0, P. C. — Stay of execution. 

On appeal from an order allowing an applicat- 
ion by the legal representative of a deceased 
decree holder lor execution, the appellate Court 
holding that the applicant must obtain a ccitifi- 
cate under Act XXVII of 1860 before he could 
take out execution of the decree, made an order 
staying execution until the certificate was obtain- 
ed. The order is under s. 244 of the Code of Civil 
Procedure and appealable. Hoti Lai v Hardeo. 

5 All 212=A W N (1882) 191 

Noes— Ref 15 Cal 47; 53 Cal 87 K B. 

(V) (7) Order staying execution of decree 

628 — All orders for stay of execution whether 
passed by the Court which passed the decree or 
by the Court to which it is transmitted for execu- 
tion are appealable. Ghazidin v Fakir Begam 

7 All 73. 

KaseaMalv Gopal 10 All 839. 

Notes— Appr: 11 Bom 67; Pol 12 Cal 624; 13 
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Cal HI; 18 Mad 26; 20 Mad 366; 12 Bom 
80; ilO All 389. 

629 — Order Absolute~T. P. Act s. 89 — Appli- 
cation by Judgment-debtor to raise decretal 
amount by sale or mortgage-Civil Procedure Code 
8 305— Sufficient cause— -Appeal— Civil Procedure 
Code s. 244. cl (c) — Transfer of Property Act, sale 
ol moitgaged property when decree passed under 
Civil Procedure Code, chapter XlX parts A B 
and C. 

that an order under s. 305, Civil Proced- 
ure Code, postponing or refusing to postpone the 
sale is one determining a question relating to the | 
execution, discharge, or satisfaction, or to the stay 
of the execution of the decree, and is therefore 
appealable under cl. (c) s. 244. JSeld^ that the pro- 
visions of s. 305, Civil Procedure Code, are not in- 
consistent with those of s. 89, Transfer of Property 
Act and aie applicable where the decree is cue 
for the sale of moitgaged property passed under 
the Transfer of Property Act.Before the Court can 
grant a certificate under s. 305 Civil Procedure 
Code, the judgment debtor must satisfy the court 
that there is sufficient cause for believing that 
the amount of the decree can be raised by mort- 
gage or lease, nr by private sale of the property. 
HcZd, further, that the rules contained in parts 
(A), ('B; and (OJ, chapter XIX oi the Code of 
Civil Procedure, 1882, in force at the time the 
Transfer of Property Act came into fcrce, are 
generally applicable to sales of mortgaged prope- 
rty where the decrees are passed under the Trans- 
fer of Property Act. 

Chandika Bakhfih v. Birjhihari Lai. 

3 0 C 42. 

630.— Ord#»r— Stay of execution of a decree 
Civil Procedure Code Sections 2, 2^3, 2i4 — 
Decree. — 

An order under Section 2^3 of the Ccda of 
Civil Procedure (188^), which stays the execution 
of a decree, deteimines a question relating to the 
execution of a decree within the meaning of Sec- 
tion 244, and therefore comes wihin the meaning 
of the word “ decree ” in Section 2 (f the Code 
and as such it is an appealable order. 

Steel V Tcheha Moyi Chowdhfain, 
IS Cal, 111. 

Notes:— Bef.- SOWN P67, F< h 20 Mad 

10 4]1 
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681. — A question as to tie amount of secu- 
rity to be given by the defendant as the condi- 
tion of the stay of execution against him, being a 
question relating to execution within the con- 
templation of Section 244, cannot be referred 
under section 617 of the tn il Procedure lode, 
the decision being appealable* 

Ishwsrgar v Chudasama Manabhai 
Madarsang. P J (1887) 212= 

12 Bom 80. 

682. — Civil Procedure Code. 1882 Section 
244. Question as to what had been actually 
sold.— Question between Auction purchaser and 
Judgment— debtor. 

In accordance with a deci t e of a Subordinate 
Court lard was sold in execution and a sale-certi- 
ficate was panted. A question for determining 
the real subject of sale having arisen the auction 
purchaser applied to the Court with the result 
that the sale certificate was amended. An ap- 
peal was filed by the Judgment-debtor bringing 
decree-holder and auction purchaser as lespond- 
ants in the District Court. It was dismissed on 
the ground that no appeal cf uld lie. H/»7d, that 
theiquestion dees not come undei Section 244 of 
Civil Procedure Code and so the decision of the 
lower Court was upheld. Mammodv Locke. 

20 Mad 487. 

(V(8)) Order Staying Sale in execution 
of decree* 

633.— Civil Procedure Code, Act X of 1577, 
Sections 243 and 244 (C)— Appeal— Decree, Ques- 
tion relating to execution of. 

An order under section 243 of the Civil Proce- 
dure Code staying execution of a mortgage decree 
obtained against the representatives in title of 
the mortgagor, on the ground that, owing to dis- 
I pu^-es among such representatives as to their res- 
pective shares in the property left by the mort- 
gagors, an administration suit had been insti- 
tuted and was pending. comes within clause (c) 
of Section £44, inasmuch as the question raised 
thereby is a question arising between the paities 
to the suit in which the decree was passed and 
relating to the execution of the decree, and is 
therefore appealable. Kristo Mohiiiey 

Dos$ee Bama Churn Nag Chowdhry. 

7Cal^ 783 9 CL 
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Notes:- Fol \2 Cal 624 ; 18 Oftl U1 ; 7 All 
73. 

634.— Sa 2; 8. 47i 0. R. 69 ( 1882 Ss 2. 244, 
29 1 )-Order 1)1 stay of sale of property in execu- 
tion of mortgage— Decree — Appeal. 

An order for stay of sale of mortgaged proper- 
ties in execution of a mortgage decree is an order 
under Hi c of S 844 0 P C though the order 
is in terms one tinder S 291. Shyam Kishen 
V Sunder Eocr. 31 Cal 378. 

635 — Ss, 2 and 244— Under ysI nation -Appli- 
cation for stay of sale— Rejection of application— 
Appeal — Order relating to execution — Formal 
adjudication— 1 rnmaterial ei i or. 

An order rel iting to execution of a decree is 
appealable though it may not be a formal adju- 
dication of a right claimed or defence set up 9 
Cal, 214 dissented from 

Gross under-valuation of properties in a pro- 
clamation of sale IS a material irregularity , if 
objection is taken to it, the pioclamation shoc'd 
be amended before the properties can be brought 
to sal<>. 20 All, 4l;9, P C followed. 

Sivasami Naicken v Ramaswami Naicker. 

23Mad568 = 10 M L J 314. 

Notes— Ref: 27 Mad 259 F B; 14 
MiL J 57, 8 CWN257; 264. Dist* 
31 Cal 922. 

636.— Civil Procedure Code Cl«82), Ss 244, 
818, 588— Order refusing possession to purchaser 
at sale m execution of a decree. 

An order passed under Section ?18 of the Civil 
Procedure Code (188;9 ) rejecting an application 
by the purchaser at a sale in execution for pos- 
session is not appealable ; because nO appeal is 
allowed by Sec. 588 and the order not being one 
relating to the exec ition discharge or satis- 
faction of the decree it cannot he said to be one 
un^er section 244 of the Civil Procedure Code 
(18$2), 18 Alla , 56 approved of. 18 Mad 540, 

dissented from. Bhimal Das v 

Ganesha loen I C W N 658 

2, ( 12) , 020 r. 12 ; O 21, r. 
2B ( 5 ) 0,i4V r 8— ( 1 882 fcs 2 211, 240, 645 )— 

pei'ied during which recoverable— 
interlocutory or 


Appeal-Contd. 

12 Execution of decree — Contd, 

A decision in execution proceedings determin- 
ing the period for which mesne profits are recov- 
erable is appealable both under general princi- 
ples and under sections 2 and 540 of the Civil 
Procedure Code. 

Where a decree for possession with mesne 
profits was taken to the Privy Council in appeal 
and was affirmed by Her Majesty in Council. 

HeJd^ — That, three years upto which mesne 
profits maybe given under section 211, Civil 
P C must be counted from the date of the 
Queen’s order and not from that of the original 
decree. 

Where the original Court granted a deciee 
for poe^epfeion with “ future mesne profits ” and 
on appeal, Pier Majesty in Council affirmed 
that decree without expressly mentioning the 
mesne profits. 

Held, — lhat the Queen’s order granted mesne 
j profits by icfeiencc to the original decree. 

Raja Bhup Ttid? r Bahadur Singh v Bijoy 
Bahadur Singh, 5CWN52=10MLJ290 
= 23 Ain52PC. 

(V 9) Order directing accounts in admi- 
nistration suit 

688— Order directing account — Admimstra^ 
tion- Suit — Civil Procedure Code 1877 S. 244, 

An order v Inch directs account to be taken 
is not in the rature of a final decree, nor one in 
execution of decree and so not liable to be appeal- 
ed against. The order is mere directory of certain 
proceedings, with a view of drawing up a final 
decree. 

Shreenath Roy v. Radhanath Mookerjee 

9 Cal. 773. 

Notes:— Ref: 24 Cal 725 F B. 

639.— S. 29H Civil Procedure Code (1882) — 
Question for Court executing decree Default- 

ing pui chaser— To answer for loss by resale — 
Description of property— Difierence at sale and 
le '•ale- Suit. 

An appeal will lie against an order made under 
S. 292 of the Code of Civil Procedure. 3 W 
K 3, 7 W R nO; 16 W R14 and 1 All 18X fol. 
Brijnath Sahsi v. Moheep Nafain Singh 

16 Cal 535. 

Kali Kishore Deh Sankar v Guru Prasad 
Sukul 25 Cal 99=2 C W N 408, 

Rajendnanath Roy v Ram Chanan Sinha 
I 2 CW N 411 
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Notes— diss, 12 All 397; H All 201 F B Fol; 
25 Cal 99. Bist; 23 Mad 73. Kef 2 C W N 
411; 18 Mad 439. 

(v-9 (a) Appeal from a ministerial order 

640.— Ministerial order. 

M obtained a mortgage decree for the sale of 
an eight-annas share belonging to SK and one 
another. Before the sale in execution of the de- 
cree, SK applied to the Subordinate Judge that 
M sought to put up for sale an eight-annas share 
which was exempted from sale, she having paid 
the amount due from her before the decree was 
passed The Court passed the following order:— 
It is ordered that the objection be disallowed 
and that a copy of this mbhar be sent to the 
sale officer in order that it may be notified at 
the time of the sale that the eight-annas exempt- 
ed share is not being sold. SK appealed to the 
High Court. HM that the order was a purely 
ministeiia^ one which did not fall within the 
scope of s 244 and consequently no'appeal lay. 
Sitla Koer v. Markande. 7 W N 1S4. 

(V“9 (b) Order accepting payment in foreign 
circle currency notes. 

04j[_Peeree for pre-emption— Civil Pro- 
cedure Code, Sections 214 and 244 — 

A successful plaintiff in a pre-emption suit paid 
part of the purchase money in foreign circle 
currency notes. The Court in the first instance 
accepted the notes in payment without any 
objection, and afterwards allowed the plaintifl: 
two more days to supply currency notes of the 
Lahoie Circle, or other legal tender, which order 
was complied with. 

Held, that the order of the lower Couit was 
correct. Currency notes are money in the 
ordinary acceptation of the term, although they 
may be notes of a different Circle from that in 
which they are tendered. The words purchase 
money ” are not defined, and there is nothing 
either in Section 17, Punjab Laws Act, or in Sec- 
tion 214, Civil Procedure Code, 1882, to put a 
re8trict*‘d or technical meaning upon them. 
P K 7u of 1890, distinguished. 

Held, also, that an appeal lay from the or<ler 
in question under Section ‘^44 (c), Ciyil Pnicednre 

p C 60 


Appeal-Conid. 

12 Execution of decree— Centd. 

Code, the order relating to the execution of the 
deciee. Tftikhar Ali ySahibRam 

67 P R 1892. 

( V 9 (c) Order rejecting application 
requesting to send case to Magistrate. 

642 A 643 — Order rejecting application 
under s. 64d of the Code of Civil t'rocedure — 

The appellant who held a decree against the 
respondent, S P, preferred an application to the 
Court executing the decree, in which he accused 
the respondent and his servant of fraudulently 
removing certain property in order to prevent it 
from being teken in the execution of the decree 
an offence punishable under s. 206 of the Indian 
Penal Code; and he prayed the Court to send the 
case, under s. 64B of Act X of 1877, to the Magi- 
strate. The Couit rejected the application. 

Held, the order did not fall under s. 244 of 
Act X of 1877, and was not appealable. 

Krishna Ram v Sarju Prasad 1 W N 14. 

(V“9 (d) Order execution of a decree 
passed under Specific Relief Act S 9. 

644 — Appeal from order passed under — An 

order passed under S. 9 of the Specific Relief Act 
is not appealable. Thomas Souza v 

Gulam Mohidin Beari. 
13 ML J 214»26Mad 438. 

(v-9 (e) Questions in Execution, 

644A C. P, C. 0 21 r.58 (1882 S.278) -Attach- 
ment-Investigation of claim— Order- Appeal. 
No appeal lies from an order passed, under s. 
278 of the Civil Procedure upon the 
application by a person not a party to the suit, or 
liy a party to a suit applying in a different 
(‘haracter to laise the aBacbment. Dayaram v 
Govardhandas. 6 Bom L R 4B2« 

28 Bom 458. 

Notes:— Dist. .36 Cal 130. Kef. 11 Bom L 
K 754. 

(V(10)) Person other than party to suit. 

645— Act XXIII of 1867, s. 11 — No one but 
a party to a suit can appeal under s. 11 of Act 
XXI II of 1861, against an order passed in such 

tuit. Caemmerer v Birch. Fx-parte Brooks 

IM H C 8 

ICalub Hossein v Been Ali. 4 N W 
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— Appeal— 0 P Code Secs. H32 and 244 — 

A appealed to the High Court making B alone 
a party and obtained a decree against B &. C for 
possession which he executed C then applied 
to the Sub-Judge for possession on th^ ground 
* that she was not a party to the decree of the 
High Court and her application was granted. 
The District Judge found that no appeal lay as 
C’s application was under Sec. 382, of 0 ? Code, 
C not being judgment-dcbtcr. 

Ifeld^ that C was a iudgment-debtor under 
the original decree of the Sub-dudge; that as C 
was a party to the suit Sec. 382 did not apply 
and that the Sub- Judge’s oider was under Sec. 
244 from which an appeal lay. Vigncshvar- 
bhatta V G. P. J. 1 1891 P 45. 

(V(ll) ) Liability of defaulting purchaser. 

647 — Liability of a purchaser for default. 
Civil Procedure Ss. 244—293—806 Appeal 
from order under s. 293 — 

A decree— holder having oblained leav#^ to bid 
at a sale in execution of decree made a bid 
through his agent of R«. 90,000 but afterwards 
withdrew it and did not give deposit. The 
property was re-sold for a smaller sum on the 
following day under s. 306' of Civil Procedure 
Code. A petition was filed by judgment debtor 
to recover t>ie difference it was rejected. Helfl 
on appeal — As the matter stands between parties 
to the suit the order rejecting petition is appeal- 
able. Vallabhan y. Pangunni 12 Mad 454. 


Notes.’ — Fol: 2J Cal Dist: 28 Mad 78. 

Ref: 11 Bom L R 699. 

(v-ll)— Purchaser, Objection by. 

649 — Purchaser, objection by-Act XX I Hof 
1861, s. 11 — Civil Procedure Code, 1859, ss. 246, 
247, 364. 

Where the holder (G) of a simple monej^-decree 
who is at the same time a mortgagee, applies to a 
Civil Court to sell mortgagor’s piopertyin exe- 
cution of said decree, .such property having previ- 
ously been sold in execution of K’s decree and 
purchased by N (Ct’s clauii upon it being at the 
same time notified), and inhis(G’s) application 
inserts <-he name of N, and calls him a judgment- 
debtorin the room of the heir and representative of 
the deceased debtor; and a purchaser comes in and 
denies that he is a judgment-debtor or liable, and 
asks for the release of the property, and the Judge 
disallowed his objection;-Hc/^7 that, if the Judge’s 
order was made after investigation, then, under s. 
246 of Act VllI of 1869, an appeal was barred ; if 
it was an order refusing to Investigate the objec- 
tion, then the appeal was barred either by s. 247 or 
by s.36i, unless .allowed by s.il. Act XX III of 1861, 
I/eld, also, that the objector was not a party to the 
suit, and that he was not entitled to appeal under 
s. 11. s. 223, Cede of Civil Procedure, can have no 
bearing on such a case. Naraiii Aeharajee v 

8WR304-. 

Notes— Dist: 24 Cal « 2 P B, 


648.— Civ. Pro, Code (1882) ss. 21, 244, 293 
and 306— Default by purchaser to pay deposit— 
Order dismissing an application in execution ag- 
ainst Purchaser. 

A purchaser at an execution sale did not 
make the deposit of 25 per cent in accordance 
with sec. 306 of Civil Pro. Code alleging that he 
found after the sale that the property was bur- 
dened with an incumbrance. The property was 
auctioned a second time and sold for a smaller 
iuro. The decree-holder in execution sought to 
recover the difference from the first purchaser. 
The original Court dismissed the application. 
Held that the order in question is appealable. 
Orders with reference to defaults by purchasei in 
such (^ses are like decrees and parties affected by 
them come within sec. 244 of the Code. 

^mir B%lc«biL Sabib v, Vcnkatachala Mudsli 
|§|I|44^9«5M |.J?06. i 


x-^^-rurenasep substitution of for 
original party in record. 

G50— “Party to suit.” 

A Party who had sued, on the party of himse 
and of his minor brother, to recover possession , 
ancestral property alleged to have been alienate, 

sold bis rights and interests in the suit to a tbii 

party, whose name was accordingly substituted i 
the place of plaintiff. Se7<f that the snbstitntio 
of such party for the plaintiff, i„ respect of pai 
of the latter’s share in the snbjaot-matter of th 

snitdidnotmakethatparty aparfy to the sui 

an gave him no which would enable hit 
to appeal. Saheb Roy v rhoonee Sing: 

9 WR 48'; 

Notes Ref: 2 0 L BSsT; 12 W R S 7 
(V- 13)— Inventor. 

?51-ActXXJaoi 18C!, e.il.-Part^tosu: 
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The first Court gave a decree to the plaintifi 
for possession of land against a, the original defen- 
dant in the suit, but exempted in the possession 
of B, an intervenor, whom the Court had made 
a co-defendant. The Appellate Court reversed so 
much of that decree as adjudicated upon the claim 
as between the plaintiff and B and confirmed its 
decree for possession against A. but awarded costs 
against B. Meld that B continued to be a defen- 
dant in the suit and had a right of appeal under 
s. IJ , Act XXlIi of 1861, and that he was not as “a 
person other than the defendant” bound to come 

> in under s. 230, Act Vill of 1 S59. Huree 

Kishore Roy v Kalee Kishore Sein 
8WR114. 

(y-14) Claimant under title created subse- 
quently to suit, 

B52 — Act XXIIiof 1861. s. 11 — Party to suit. 

A female plaintiff obtained a decree against 
certain defendants, declaring certain ekrarnamhs, 
etc , void as against her husband and his represen- 
ratives. After bis death she proceeded to execute 
the decree as one for possession, and obtained an 
order, under s. 223, Act Till of 1859, for delivery 
of possession of property in the possession of a 
1 third p^rty as being a person claiming under a 

j title created by the defendants subsequently to 

the institution of the suit. The third party appe- 
j aled from that order. Meld that this was not a 

casein which an appeal lay under s. 11, Act 
XXlJf of 1861. inasmuch as the questions raised 
I by the appeal were not (iueations between the 

the parties to the suit. Ameeroonissa Khatoon 
i V Abedoonissa Khatoon 16 W R 307. 

(w) Representative of deceased debtor. 

653 — Act XXtll of 1861, S, 11 — Execution 
of decree— Limitation.— - 

A decree was obtained in 1849, and execution 
‘ issued in UV62. Several .subse(|uent applications 

> for execution were made, against one of which 
the objection was raised by some of the repre- 

j sentatives of the judgment-debtor, that the decree 

I was barred by lapse of time; but it was overruled 

I by the High Court in special appeal. A further 

application was made, and was opposed by one 
I of the representatives who had since attained 

his majority upon the ground that the suit was 
barred. The Munsif disallowed the objection. 


On appeal the -Tudge reversed bis decision. Meld^ 
in special appeal, that the terms of S. 11, Act 
XXIII of 1861, did not prohibit an appeal by a 
representative of a deceased judgment-debtor 
against an order passed in execution of a decree 
against his ancestor. Bishtu Narayan Bando- 
padhya v. Ganga Narayan Biswas, 
3 B L R A C 40== 11 W R 368. 

654— The decree -holders in execution of a 

simple money decree against the legal representa- 
tive of the judgment-debtor, and which provided 
that it was, to be enforced against the judgment- 
debtors property, attached and sought to sell a 
house as co^^ing within the scope of the decree. 
The judgment-debtors objected to the attachment 
and proposed sale on the ground that the house 
was their own private property and not the pro- 
perty of the debtor, having been validly trans- 
ferred to them during th<» debtor’s life- time, 
that S. 244 applied, and an appeal lay from the 
order of the first Court. Mulmantri v. Ashfak 
Ahmad, 9 All 605. 

Notes:->Ap: 12 All 313 F B. Ap: 12 All 73. 

Dist: 11 All 74; 12 All 313 F B. Ref; 15 

Cal 437; 17 Mad 399. 

655 — Iverson alleged but not brought on the 
record. A certain judgment-debtor having died, 
application was made by the decree-holders to 
execute the decree against his widow, not as his 
legal representative, “ but as bis wife and heir 
Notice was issued on this application to the widow 
to show cause why execution should not be had 
against her, but nothing further appears to have 
been done at that time to bring the widow on to 
the record as the legal representative of the de- 
ceased judgment-debtor. Subsequently another 
application was made by the decree-holders al- 
leging that the widow had misappropriated cer- 
tain mfiveable property of the deceased judgment- 
debtor and notice having been served on her she 
appeared and mtei^ alia disputed the Court’s 
jurisdiction over her under S. 244 of the Code of 
Civil Procedure. Orders were passed on this last 
mentioned application but it does not appear 
that any issue was then raised as to the widow 
being either the legal representative of her de- 
ceased husband in tne sense of S. 23i of the Code 
of Civil Procedure or his representative in the 
sense of S. 244. Meld, in appeal from the order 
of the Court on the widow’s objection to the se* 
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cond of the above mentioned applications, that 
on the facts as stated above the widow had never 
been brought on the record as the representative 
of the deceased judgment-debtor and therefore no 
appeal could lie from that order by virtue of 8* 
24^, Oode of Civil Procedure. Vilayati Begam 
T. Intizar Begam, 13 W N 106. 


656 — Civil Procedure Oode 1882, S. 244— Re- 
presentative of judgment-debtor— Agreement for 
satisfaction of judgment-debtor, — 

The High Court in 1883 passed a money -decree 
against a zamindar snd it was sent to the Dis- 
trict Court for execution. Certain villages of the 
judgment-debtor were attached and on the point 
of being sold. These villages were mortgaged by 
the judgment -debtor to third persons subsequent- 
ly. The decree-holder was paid by the zamindar 
certain sums for postponing the sale, both before 
and after the mortgage. It was also agreed after 
the mortgage between the parties that interest 
was to be calculated at a higher rate than what 
was mentioned in the decree. Subsequently when 
the decree-holder brought the lands to sale he 
did not give any credit for the sums he received 
while computing the amount then due and cal- 
culated interest at an enhanc«*d rate. The mort- 
gagee contended that the computation was faulty 
in both respects and the District Judge upheld 
the contention. The judgment-debtor remained 
silent throughout the contest. Meld, that the 
mortgagee comes under Sec. 244 and the order of 
the District J udge is appealable. 

Paramananda Das v. Mahabeer Dossji, 
20 Mad 378. 


( w~2 ) Assignee of decree. 


657 -Act XXIIi of 1861, S. 11 — Act VlII 
of 1859, S. 208 — Assignment of decree.— 

Under S- 11, Act XXIII of 1^61, no appeal 
lay from an order passed under S. 208, Act VfXI 
of 1859, substituting the assignee of a decree in 
the place of the original decree-holder. 

Megh Narayan Singh v. Radha Prasad 
Singh, 4 B L R A C 200=* 13 W R 224. 

Sec contra, Framji Rustomji v Ratansha 
Pestanji, 9 B H C 49. 

'Notes, '-See 13 W R 224. 

657A--Assiguee of uecree— Civil Procedure 
044^18151, '<8% *, 341 ols. (a), (b) and (o)— ISxecu- 
aacesto mortgaged to A tlie4 share 
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in a certain mehal. After B became entitled to 
this share, A obtained his mortgage-decree and 
applied for execution, in which, the right, title 
and interest of B was sold and purchased by 0. 
After the sale, B obtai'^ed a decree against D for 
possession of certain lands which were proved 
to belong to this mehal. E then obtained a de- 
cree against B, in execution of which the right, 
title and interest of B in this very mehal was 
sold and purchased by F, 0 and B’ transferred 
their rights under their respective purchases to 
E. E, thereupon, as purchaser of the right, title, 
and interest of B from F, applied to execute the 
decree obtained by B against D. The application 
was rejected by the Subordinate Judge, but the 
District Judge allowed it on appeal, B, upon this 
made fn application to the High Court, to set 
aside this order. — Held, that the order oughc to 
be set aside, because no appeal lay from the order 
of the Subordinate Judge, as the order is not a 
decree within the meaning of Ss. 2 and 244 ( els, 
a, b and cji of the Oode. Mohabii* Singh v. 
Ram Baghowan Chowbey, 11 Cal 150* 


Notes:— Ap. 12 Mad 511. 


657i?— S. 144 (1) ('1882 S, 583)— Execution 
by assignee of decree— Assignee not party to ap- 
peal — Restitution in execution.— 


Under S. 683 of the Oode of Civil Procedure 
the decree of the appellate Court has to be 
executed and by the very scope of the section it 
can only apply to the parties to the appeal, it 
cannot be executed against a person who was no 
party to the decree of the Appellate Court and 
who has not derived any interest subsequent to 
luch decree. (19 All 136‘; 20 All 139 Ref.* and 

Fol:) B L FHzoni v. Raja Ram Nanain 

5 C W N 426. 


658.— On an application for substitution of 
the name of the assignee in place of that of the 
original decree-holder, the following order was 
made: 


‘•That the objections taken by the judgment- 
debtor be disallowed with costs and the name 
of the purchaser of the decree be substituted in 
place of the original decree-holder, and that the 
case be struck off the miscellaneous file and a 
report be called for from tbe ixecuriou depart- 
ment. H. 0 ld that the above order was an order 
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coming withm the provisions of s. 244 of tho 
Code of Civil Procedure, and not merely an order 
preliminary to something to be done in the exe- 
cution department; and, beingisuch, was ap- 
pealable. PcRche V. Aulad Fatima 

11 W N 87. 

(w-3 ) Surety. 

659. — Order between judgment-creditor and 
surety— Act XXllI of 1861, s. 11— Civil Proce- 
dure Code, 1859, s. 

By virtue of s. 11 of Act XXlIl of 1861 and 
the provisions of s. 204 of the Code of Civil Pro- 
cedure, an appeal lay from an order passed in a 
matter between a judgment — creditor and sure- 
ties on behalf of a judgment-debtor for the per- 
formance of the decree. Bhikaji Vithal 

Ambikar. 4 B H C 119. 

Ghazec Lall Jha v. Sheo Narain Singh. 

8 W R 24. 

Notes;— 16 W RoHS Appr. 2^ Mad 117=14 
M L J a30. 

659A,— Civ. Prd, Code. 1882, ss 253, 336— 
Release of judgment-debtor on finding surety 
undertaking that he should apply to be declared 
an insolvent— uismissal of application for want 
of prosecution — Hixecution of decree against 
surety — Appeal — Revision — Court Fees Act, sch. 
II, Art. 11. 

H. M. Surety under s. 336 of the Code of 
Civil Procedure for a judgment-debtor, agreed to 
produce him in Court when required, and to ar- 
range that the debtor, within one month, filed 
an application to be declared an insolvent. The 
judgment-debtor duly filed au application to that 
effect. But his application was dismissed for de- 
fault of prosecution after one appearance. The 
District Judge refused to execute the decree 
against the surety ou the ground that the obli- 
gation of the surety was discharged. The decree- 
holder appealed to the Chief Court on a two- 
rupee stamp. that an order refusing an 

application under ss. 263, 33(J of the Code of 
Civil Procedure for recovery of the decree am- 
ount from a surety was not appealabl#*, the de- 
cree-holder’s remedy being by an application for 
revision, and that such order, not being a deciee 
or an order having the force of a decree, within 
the meaning of Art. 11 of the second schedule to 
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the Court Fees Act, an adnalorem fee need not 

be paid. Lillo Mai v. Hapji Mai, 

72 P R1902. 

660. — Execution of decree — Act VIlI of 1869 
ss. 204 and 36‘3— Act XXIII of 1^61, ss.ll and J6'. 

Where a person becomes a surety in the course 
of the proceedings on an appeal to pay all such 
sums as may be decreed against the plaintiff on 
appeal, the decree, when passed, can be executed 
against the surety under s. 504 of the Civil Pro- 
cedure Code, and an appeal will lie from an or- 
der made in execution of such decree against the 
surety, Akhut Ramana v. Ahmed Yousafeji 
7 BLR 81=15 W R538. 

Notes:— See 15 WR558. 

(w 4) Purchaser of interest in suit. 

661. — Assignment of Interest in subject- 

The purchaser of the right, title, and interest 

of the defendant in a suit in and to the land the 
subject-matter of that suit, has no right as such 
to appeal from a decree passed against the defen- 
dant. Gajadhar Prasad v. Ganesh Tewari 
7BLR149==15 WR485. 

Beet Bhunjun Singh v. Jowhur Doss. 

4WR,Mis, 17. 

Kristomonee Thakoor v Bissumbhur Doss. 

5 W R 215, 

(w-5) Purchaser at sale in execution. 

662. — Interlocutory order obtained by pur- 
chaser at execution sale. 

No appeal lies from an interlocutory order ob- 
tained by a purchaser at a sale in execution of a 
decree, who was not a party to the original suit. 

Bhoondur Mul v, Gunga Pershad. 

2WR Mis., 50. 

Notes.*— Fol; 8 M L J 27J. Ref.* 25 Mad 197. 

663«664.— Order refusing to put purchaser 
at sale in execution in possession. 

Ihe order of a Munsif declining to put the 
purchaser at a judicial sale of immoveable pro- 
perty, in possession thereof, was open to appeal 
under s. 11, Act XX[II of 1861. Goruppa Bin 
Rschappa, 1 B H C 90. 

665. — Ss, 544 and J18 — —Decree-holder auc- 
tion purchaser—Agreement between auction- 
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purchaser and judgment-debtor not to take pos- ; 
session of property — Question arising in execution j 
of decree. 

Where a decree holder himself purchases the 
judgment-debtor’s property in execution, and 
after such purchase enters into an agreement 
with the judgment debtor not to take possession 
of the property for consideration received. 

Eeldi that in an application by such auction- 
purchaser under S. 318 of the Civil Procedure 
Code, to be put in possession, the validity or 
otherwise of the agreement can be enquired into 
and decided as a matter arising in execution un- 
der S. 2H, Civil Procedure Coder 
Mottia V. Appasami. 13 Mad 504. 

Notes.—Bisappr: 1 C W N 658. Pol: 8 M L J 
lc)3;28Mad87=:?4ML J 47J; 26 Mad 
740; 13 M L J 237; U M L J 474. Dis; 15 
Mad 226; (1904) W N 46; 26 All 366; 19 
Mad 29; Ref: 16 Mad 20; 17 All 222 P 
31 All 82 P B; 6 A L J 71 F B; 53 Mad 
136. 

666 — Purchaser in execution of decree — Or- 
der refusing to recognize purchaser. 

No appeal lies from an order of a Judge re- 
fusing to recognize the position of a purchaser of 
a decree. Lalla Ojhee Lall v. Looft AH Khan 
2 W R Mis., 33. 
Chundee Pershad Misscrv. Nilanund Singh. 

2 W R Mis., 38. 

667. — Purchaser at sale in execution — Act 
X^lltof 1661, s. 11 — Representation of decree 
holder and the auction -purchaser. 

An appeal did not lie under s. 11, Act A' XI II 
of 1861, from an order in execution, in which the 
representative of a decree-holder was on on® 
side and a stranger (the puction-purchuser) on 
the other. Luchmun Pershad v. Ameer AH. 

WR 1864, Mis, 15. 

668. — Act XXlU of 1861, s. 11. 

An auction purchaser of property sold in exe- 
cution of decree is not “a party to the suit,” he 
is not therefore entitled to appeal from an order 
passed as to the execution of decree. Luchmcc 
Rarain v. Bairow Pershad. 1 Agra, Mis., 5. 

(^-0) Objector not party to suit. 

669. — ikU appef^l does not lie by an objector 
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who is not one of the parties, ?. e who is neither 
the decree-holder nor the judgment-debtor. 

Luchmiput Singh v Lekraj Roy. 

2 W R Mis, 56 
Raghoonath Narain Singh v. Ram Churn 
Sahoo. 2 W R Mis, 48. 

Gossain Jhunmi Pooree v. Anund Moyec 
Dossee 3 W R Mis, 9 

Soodha Monce Dossee v. Brojonath Mo- 
zoomdar 4 W R Mis, 14 

( w-7 ) Third party. 

670 — Order excluding property from sale — 

No appeal lies from an order passed at the 
instance of a third party for excluding a particu- 
lar property from sale in execution of decree. 
Saheb Jehan v Asudoollah. 5 W R Mis 28 

670 A — Order passed in execution of decree 
between party to suit and a third party — 

No appeal lies from an order passed in execu- 
tion of a decree between either of the parties to 
the suit and a third party, but a regular suit may 
be brought to set aside the order. Gobiadnath 
Sandyal V Ramcooman Ghosc. 6 W R21. 

Notes— Ref. 11 W K 488. 

Cw 8) Rival decree— holder. 

671— Act XXtll of 1861, s. li-Act Vllt of 
1869, ss. 270, 271 — Proceeds of sale in execution. 

An appeal did not lie, under s. 1 1 of Act 
XXill of 1861, from an order made under ss. 
270 and 571 of Act VlII ot 1859 with regard to 
the claims of the several rival decree holders in 
respect of the proceeds of property sold in execu- 
tion of a decree. Misri Kooer v Maheswar 
Buksh Singh. Murder Kooer v Maheswar 
Buksh Singh; Gurdi Misree v Maheswar 
Buksh Singh. Sriongo Kooer v Maheswar 
Buksh Singh BLR Sup Vol 13 

Marsh 527 W R F B 116. 
Choonee Lall v Pultoo Bhukut 

6 W R Mis 74. 
Ally Hossein v Dliunput Singh 

W R 1864 Mis 19. 
JungeeLall Mahajan vBrijo Beharee Singh 

2 W R Mis 21. 

Afzooloonissa Begum v Parbutty Koonwar 
^ 2WRMis41. 


057 


DESAl’s OJiKT. CIVIL DlGEb'!. 1811 - 1912 . 


958 


I 


( 


kippedX-Oontd. 

12 Execution of decree— 

Mahomed Khan Kuzulbash v Thahoor Singh 

3 W R Mis 1. 

Jugobundhoo Shah Poramanick v Official 
Assignee 21 W R 194<. 

672— Act XXlII of 1861, s. 11— Attachment 
under s. 237, Act VIII of 1859- 

One of several decree-holders, who had obta- 
ined separate decrees against the same Judgment- 
debtor, attached, under s. 237 of Act VIII of 1859 
a fund in the hands of the Collector belonging to 
the aebtor, being th<=^ surplus proceeds of a sale 
for arrears of Government revenue, and the fund 
was subsequently attached by the other decree- 
holdeis. The fund was not sufficient to satisfy 
all the decrees in full. The principal Sadder 
Araeen, by order of Judge, heard the various 
execution cases together, but recorded separate 
orders in each case for the rateable distribution 
of the fund amongst the creditors. On appeal by 
the fir«t attaching creditor, who claimed to be en- 
titled to be paid the amount of his decree in full, 
to which appeal the rival decree-holders, as well as 
the Judgment-debtor, were made parties — Held, 

( per Peacock, 0 J and Seton-Karr. Jackson, and 
Ilobhouse, JJ ) that the several orders of the 
Principal Sudder Ameen were substantially only 
one order made upon one hearing in one case, to | 
which all the execution-creditors in the several 
suits were parties; that the rival decree-holders 
were properly made respondents in the appeal, 
and could not be struck out; and that the ques- 
tion to be determined being one between the 
rival decree-holders, and not between the parties 
in each suit, the case was not appealable under 
s. 11, Act XXIIl of 1861. Held, per Maepher- 
son, J that though no appeal -would lie as regards 
the rival decree-holders, the appeal was main- 
tainable as regards the Judgment-debtor alone. 
Been Byal Saboo v Radha Muddun Mohun 
Boss. Hattee Lall Bhuggut v Radha Mudd- 
nn Mohttti Boss. Kanya Lall Pundit v 
Radha Muddun Mohun Boss. 

B L R Sup Vol 927 
9 W R 223. 

(W-9) Co-defendants. 

673— -Appeal by defendant against co-defen- 
dant — 

One defendant cannot be allowed to appeal as 
against his co-defendants, Kashee C bunder 
iloy V Boor^a W R 4^0 
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Notes— 3 BLR 5.5. Fol. 17 W R ]51 
Dist 16 WR 110. 

674— Rival defendants— 

In a suit for possession, where a second defen- 
dant is admitted ( though improperly ) upon the 
record, and both defendants claiming under 
different titles, issues are raised between the 
plaintiff and each of them, and thf^ suit is dismiss- 
ed, the decision on these issues cannot be regard- 
ed as a deci-^ion between the rival defendants, so 
as to give one a right of appeal against the other. 
KaleeKinkup Bachusputtv V Kisto Mungle 
Bhuttacharjec 11 W R 462. 

(w 10) Assignee of interest in suit. 

e75__Civil Procedure Code, Act X of 1877, 
Sections 244, (e), (c), 278, ^83—“ Representat- 
ives " Appeal Intervenor Execution pro 

ceedings. 

Having regarde to Sections 278 and 283 of 
the Civil Procedure, there is no appeal from an 
order made in execution proceedings upon a claim 
prefered by persons intervening in such proceed- 
ings. A pel son who has acquired an interest 
prior to the suit from one of the parties there 
to and who is no party to the suit-, cannot be 
considered a “ representative within the mean- 
ing of section 244, Cl (c) of Oivd Procedure 
Code. RashbeharyMookhopadhya v 

Suraomoyce. 7 Cal 403= 

9 C L R 79. 

Notes— 9 G L R 79. Ref. 2 1 Cal 69 F B; 73 
Mad 1. 

( w 11 ) Attachment. 

676««ObJected to by the judgment-debtor on 
behalf of others —order against decree- holder— 
Civil Procedure Code ( 1889) Ss. 244, 280, 283— 
Where property, which is the subject matter of 
attachment, is claimed by a Judgment-debtor, 
either as his own property under whatever right, 
or as the representative of others in which capaci- 
ty he has been sued, the question between him 
and the attaching creditor is properly one between 
parties to the suit under S. 2i4 of the Civil Pro- 
cedure Code, But where the judgment-debtor 
raises the objection on behalf of third parties who 
are unrepresented before the Court, the order 
passed thereon must be regarded as an order under 
S. 280 of the Code, and the only n ode in winch 
that otdei can he contest ©vi is in a regular suit 
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m provided by S. 28B, A judgment-credittor 
attached certain property in executing a decree 
against a judgment-debtor in his private capacity. 
An objection was raised by the judgment-debtor 
to the effect that the property attached had been 
dedicated by him some time previous as wakf 
under a registered wakfnamah, and that it was as 
mutwali under the deed that he was in possession 
of it. The lower Court fo^nd that the document 
created a valid wakf and allowing the objection 
released the property from attachment. On the 
appeal of the judgment creditor it was contended 
that the order w«s one under s. 244, and was 
thus appealable. Eeld^ that no appeal lav, as the 
order was under S, 280. As provided by S. 28S 
the proper remedy of the judgment-creditor wt»s 
by way (f a regular suit. Roop Lall Das 

V Bckani Meali; Mohince Mohan Roy v 
Bekani Meah 15 Calc 537. 

(W“12) Order on claim by trustee for rele- 
ase of trust-property attached under 
personal decree against trustee. 

677 -Ss 244 and 878 - Judgment-debtor— 
Claim as Trustee— Appeal. 

When in the course of the execution of a de- 
cree, the judgment-debtor puts foi ward a claim 
to attached property in the capacity of trustee for 
third persons not parties to the suit, the claim is 
one to be dealt with under S 278, CPC and not 
under S 244. Therefore no appeal lies against the 
order passed on such a claim 1 7 Mad 399 ove- 
ruled, and 4 1 A 65, distinguished. 

Ramanathan Chettiat* v Vava Levvai Mara- 
kayar 23 Mad 195 X 64. 

( w-13) Co-Decrec-Holdcrs. 

678 — Co-decree holders— Question arising 
between them— Order— Civil Procedure Code 
(1882) s 244 Art (0) s. 588— 

A decree-holder and an assignee of a share 
after decree applied several times jointly for 
execution. A subsequent application was made 
by the original decree-holder alone. The Court 
granted thte application, directing that the pro- 
ceeds arising from such execution should only be 
paid over to the co^decree-holders, jointly. Held 
thal question in dispute was one between 
not between parries to the 

' ‘ 1 ' 
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art (C) s. 244 of the Civil Procedure Code, and so 
no appeal would lie from such order. Gyamonee 
V Radha Romon. 5 Calc 592. 

( w~14 ) Collector. 

679— Civil Procedure Code, 1877. s. 244— Re- 
fusing execution of order for costs — 

A Subordinate Judge admitted a plaint in 
forma pauperi^^ but, holding that he had no 
jurisdiction to try the suit, returned the plaint to 
the plaintiff for its presentation in the proper 
Court, and ordered each party to pay his own 
costs. After the presentation of the plaint in 
another Court, and before the termination of the 
suit, the Collector applied to the Subordinate 
Judge for execution of the order as to costs, by 
seeking to recover the amount of the stamp duty 
from the plaintiff. The Subordinate Judge refused 
to execute the order, on the ground that the 
pauper suit was still pending in another Court. 
His order was affirmed by the District Judge on 
appeal to the High Court , — Held that there was 
no appeal; and, therefore, no second appeal, under 
s 244, cl (c) of the Civil Procedure Code ( Act X 
of 1877, against the order of the Subordinate 
Judge refusing execution of the order as to costs, 
inasmuch as the question was not between the 
parties to the suit. Collector of Ratnagtrl v. 
Janardan Kamat 6 Bom 590. 

Sec Collector of Trichin opoly v Sivara- 
makhrishna Sastrigal 23 Mad 73 

(x) Decree-holder in character of purchaser. 

680— Decree-holder as purchaser - order in 
execution of decree-fraud-Conoellation of sale in 
execution of Decree — Civil F^ro^^edure Code (188S 
as. 2, 244, cl, (c) 311, and 688 cl. Id: — 

In a case where a J ndgment creditor was 
himself the pui chaser at a sale in execution and 
the a mount for w-hich he so purchased the proper- 
ty ot his judgment-debtor was set off against 
the amount due to him under his decree and where 
on the application of the Judgment- debtor, the 
Court passed an order setting aside the sal^ on 
th( ground of fraud practised by the judgment 
creditor on the Judgement-debtor in connection 
with the sale, in consequ*ince of which fraud the 
property had been sold at an undervalue— peW, 
that inasmnch as the order invoWed the decisiap 
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of a question bf^tw^en the parties to the suit 
relating to the execution, discharge or satisfaction 
of the decree ( the decree having been satisfied 
as far as the purchase money bid by the deciee- 
holder went, and the order cancelling that pio 
tanto satisfaction ) though not oppealable under 
the provisions of s 588 cl 10 was appealable as a 
decree under the provisions of the Code s. 2 and s. 
244 el. (c) . 

Ballodeb Lall Bliagat v Aiiadi Mohapattro 

10 Cal 410. 

(x 1) Purchase by decree holder at 
auction sale. 

681 -Deeiee-holder also auction purchaser. 

A Deciee-holder on a moitgage suit pin chased 
the pioperty in execution of Ins decree and obtain- 
ed an Older for posbession. Held that Ihe order 
was under 8. 319 of the Code of (hvil Procedure 
and not under s 2U of the CodeoC Ci\il Procedure; 
and hence no appeal lay. (17 AU 22 Ref ) 

Ghiilam Shabbir v Dwarka Prasad. 

18 All 36 = A W N (1895) 149. 

Notes— I'ol* 1 C W N 058. Ref, G A L .T 71 
V B, dl All 82 K B, i?3 All 17(>- 1 0 W N 
658: 1 S L R I72-.r) IVT L T l85.Not Fol 7 
C L J 136. 

( X 2 ) Representative of Decree-holder 

682— Civil Pro<*cdnro Code ss 211 and 308 — 
Order cancelling sale — 
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(X 3) Execution proceedings at instance 
of attaching creditor, 

683-684~C.P.C. Ss. 244 273, 811, 312 588— 
Attachment of decree, person attaching not party 
to the decree. 

Although by attachment oFa decree, belonging 
to his Judgment-debtor, a decree holder becomes 
entitled under S. 273 Civil Procedure Code, to 
execute the decree attached, be does not thereby 
become a party to or transferee of the attached 
decree within the meaning of S. 244 Civil Proced- 
ure oode. 

K, in execution of a decree which he obtained 
against S attached a decree belonging to B under 
B. 273, Civil Procedure Code. The decree attached 
was then executed and some properties were 
brought to sale in such execution. S thereon ap- 
plied to the Court to set aside the sale on various 
giounds but his application was refused. 

TIe/^7 that against that order, S was not entit- 
led to appeal under S 244 Civil Procedure Code, 
but that he had a right of appeal under sections 
31 1 and 588 of Civil Procedure Code. 

Sami Pillat v Krishcasami Chetti.' 

21 Mad 417 = 8 M L J 77 

i 

( X 4 ) Question between auction 
purchaser and applicant to set 
aside sale under S. 310 A of 
C. P. C. (1882). 

685 ~~(,)aestion arising between the purchaser 
at an auction sale and applicant to set aside sale 
undei s. IIO A ot the Civil Procedure Code (1882) 


One who had attached a decree and obtnned 
leave to bid at the sale ol land ordered to be sold 
in execution, and to have the purehase-mocy and 
the amount due under the decree set oft against 
each other, became the purchaser tor a sum less 
than the amount due under the decree. The Couit 
made an order under Civil Procedure Code s. 308 
cancelling the sale and ordering a re-sale on the 
ground that the purchaser had not paid the full 
amount due on his purchase within the time 
limited, that the petitioner was the lepre- 
sentative of the decree-boldn within the meaning 
of Civil Procedure Oo<le, s. 2t4, and an appeal by 
him lay against the order. Sab Man Mull v 
Kanagasabapatbi 16 Mad 20 

Notes; Fnl W Mad 318. Ref; 11 0 W N 133 
Dist G OBJ 437, 

C. C. 61 


Theie is no appeal fiom an order under S. 310 
A of the Civil Procedure Code as it decides a 
question between then notion purchaser and the 
applicant under s 3|0Aand not between the 
jiarties to the smt or tGeir le-presentatives. 
Bungshidhai’ Haidar v Kedar Nath Mondal 

I C W N 114. 

Notes:— Pol: 5 C W N G3; G 0 W N 57 Bel 
r> OWN 821 F B; 29 Cal 1 P B; 9 C W 
N 13/, 15 0 W N 591 = 5 0 0 J77, 

686 -G.P C.S.47; 0 21 r 89 (1SH2 Ss.244,HlO A) 
Appeal— Order under S. 310-A— Applicability of. 

An order under s 3T0-A is appealable under 
s. 244, 0 P C (1897) I C W N 703 foil. 
Phulchand Ram v. Narsing Pershad Misser 

28 Cal 73. 
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Not«»S:— Bef: 30 Mad 507=17 M L J 5.91=2 
M L T 347; 25 Mad 244 P B; 29 All 275 = 

4 A L J 135=(1907) W N 61, 7 0 L J 28i; 
13CWN591; 5 0 0 377. 

( X 5 ) Order under C. P. C. (1882) s. 310A. 
setting aside sale. 

687~Ordei setting aside a sale — Civil Pro- 
cedure Code (1882), S. 310A — Deposit on one 
property of several sales in lots. 

Where at a sale in execution of a decree the 
properties attached were soM separately in “nine” 
lots, and the judgment-debtor prayed to have the 
sala of one of the properties set aside under s. 
310A of Civil Procedure Code (1882) by tender- 
ing the balance due under the decree after the de- 
duction of the amounts bid by the decree-holder 
for some of the properties and the amounts de- 
posited by the other purchasers, and an order 
was made thereupon setting aside tne sale : — 
Held that an appeal lay under s, 244 of the Civil 
Procedure Code, against the order made undf^r 
8. 310A, as the parties stood in the position of 
decree-holder and judgment debtor, and the order 
was made upon an application to set aside the 
sale. Kripa Nath Pal v Ram Lakshmi 
Dasya. 1 C W N 703, 

Notes; Dist 5 C L J 204, Ref 13 0 W N 591 
Fol; 28 Cal 73. 

688—0. P. 0. S. 47 ; 0 21 r 89 ( 1882 Ss. 

244.3 10- A -Application to set aside the sale on the 
ground of the decree-holder’s fraud — Appeal. 

An applicatian by the judgment-debtor to set 
aside sale of his property, execution of a decree 
passed against him on the ground that the sale 
was brought about by the fiaud of the residents 
(who included the decree- holder) of the village 
where th6 lands were situate, falls within the 
purview of s.244, 0. P. C, (1882). ^0 Cal 142 con- 
curred in. 

An appeal lies from an order passed under 

8. 310- A, C, P, 0. (1882), when it also falls within 

s. 244 of the Code (9 Bom L R 16=31 Bom 207 
fojl) Harihar Kantv Rama Pandu 

11 Bom L R 1113. 
(f) Appeal by some of the parties to a 
stit. 

. I I ^^9---pinefioo--Parties>--;App^^l by some of 
tjie najetto to ^ -n ptmf hi f $ppfat MMmg 1 

i ' ! 'I if^ ^ ' 


Appeal- C’oniti. 

12 Execution of decree— 

parties who were not parties to the appeal — Civ. 
Pro. Code. Sec. 244, cl (c)— Decree Execution. 

Ihe plaintiff filed a suit in ejectment against 
A, B C.. The biibordiuate Judge decreed the 
claim. On appeal, the District Judge rejected 
it. The plaintiff then preferred a second appeal 
to the High Court, which finally decided in 
plaintiff’s favour. To this second appeal A was 
not made a party. In execution of the High 
Court’s decree, A was dispossessed, but was restor- 
ed to possession by the Subordinate Judge under 
Sec. 332 of the Code of Civil Procedure. This 
order was reversed nn appeal by the District 
Judge., A thereupon applied, to the High Court, 
under Sec. 522 of the Code of Civil Procedure to 
s§j5 aside the District Judge’s order as u/tm 

^he ground that Sec. 244 of the Code was not 
applicable to the case. A not having been a party 
to the appeal in which the decree under execu- 
tion was passed, and that, therefore, no appeal 
lay to the District Judge from the Subordinate 
Judge’s order. 

Beld, that A being a party to the suit, though 
not to the appeal in which the final decree was 
passed, the District Judge had jurisdiction to 
hear the appeal under Sec. *244, cl. (c) of the 
Code of Civil Procedure. Gowi*i v Vigneshvei* 
P. J. 1892, p 82 = 17 Bom 49. 

Notes:-Ref: 23 Mad 301 P B, 30 Cal 154 ; 6 
r W N 10 ; 8 Bom L R 658 ; 15 0 PL 
R 106. Fol 6 Bom L R 697. Eel : 31 
Bom 33. 

(z) Application by exonerated defendant. 

690.— Application by exonerated defendant 
Civil Procedure Code (1882) S. 244— Right of ap- 
peal. 

When a decree is not passed against a defen- 
dant but his rights are invalid in execution, he 
has a right to come in under sec. 244 of Civil 
Procedure Code, and he can bring an appeal aga- 
inst an order made in such proceedings. 7 M^d 
256 referred to. 1 5 Med 22 6 and 1 9 Mad 351 re- 
ferred to. Vibhudapriya Thirthasami v Vi- 
dianidhi Thirthasami. 22 Mad 131. 

Notes: -Diss: 23 All 546 ; 12 W R 66. Ref.* 
Mad 561 F B ; 15 CP L R llO. Doubt: 

. f p Mad 72 ; 2 M t T 34 ; 16 ^ I. ^ 
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12 Execution of decree— CowcZr/. 

(Z (1) ) Order of imprisonment in execu- 
tion of decree. 

691—693 — Execution — Imprisonment. 

An appeal does not lie from an order of im- 
prisonment in execution of a decree. Gooldad 
Khan y Karim Khan. P R 22 of 1871 

13 GROUNDS OF APPEAL. 

(a) Order granting leave. 

694 — Leave to institute suit. 

An appeal lies from an order granting: leave to 
the plaintiff to institute a suit under cl. 12 of 
the Letters Patent. Ismail Hajee Hubub v 

Mahomed Hajee Yoosuf. Rohim Bye v Ma- 
homed Hajee Joosuf. 

13 BLR91=2t WR303. 

(b) Order refusing leave to sue. 

695 — Where at the time of tiling the plaint 
an application for leave to sue was granted under 
cl. 12 of the Letters Patent, leave being reserved 
to the defendant to move to have the order set asid", 
and the plaint was then filed, but in the settlement 
of issues the defendant question edi the Jurisdiction 
of the High Court, and the Court eventually with- 
drew t^e per’^ission to sue in the High Court, ^ — 

Whether the order appeal*»d against, 
finally deciding that leave ought not to be grant- 
ed to institute a suit for want of jurisdiction 
cL 12 of the Letters Patent, was an appealable 

order t Radha Bibee v Mucksooduti Doss. 

21 W R204. 

(c) Order in. insolvency proceedings under 
S. 15 of Letters Patent. 

696— Letterss Patent. 'S. 12— Judgment — 

An ord('r by a single Judge dismissing an ap- 
plication by the judgment-creditor of an insol- 
vent that a sum in the hands of Official Assignee 
attached io execution of the decree obtained by 
the judgment-creditor against the insolvent be 
paid over to the judgment-creditor is a judgment 
within the meaning of section 15 of Letters Pa- 
tent and is appealable. Punitliuvela Muda- 
liar V Bbashyam Aiyangr. 12 M L J 282= 

25 Mad 46. 

Notes:— Dist: 26 Mad 230 ; Ref: 9 C W N 14 
Dist. 12 M L J 368. 


Appeal"<?dw^j. 

13 Grounds of Appeal’-^ Chncld, 

(d) Appeal from a Letters Patent Appeal 
whether allowed. 

697—701-Appeal under S. 10 of the Letters 
Patent from a Letters Patent appeal — Whether 
allowed — Pre-emption — Wajib-ul*arz— ^'ustom 
or contract — Partition of village— No new Wajib- 
ul-arz framed — Hissadar deh~Meaning of— Cbn- 
struction of document. 

An appeal lies under S. 10 of the Letters Pa- 
tent from the opinion of Judge who has differed 
from his colleague in an appeal under the same 
section. 

The ioajih.uha}‘z of an undivided village gave 
a right of pre-emption, first, to a near co-sharer 
(^hhsudcKii’ and then to a co-sharer in the 

village (Jihmda?' d^h). Subsequently the village 
was divided by perfect partition into rnahah. No 
new wajih-nUafz was prepared. In a suit for pre- 
emption by the co-shares m one of the ynahaU 
consequent upon a sale of property situated in. 
another niahal to a stranger:- 

JBeld^ that the light might be enforced not- 
withstanding the partition. Meaning of the 
words ^delC and ^mahaV discussed by Karamat 

J. 

Jiwan Ram v. Tondi Ram 8 A L J 1072. 

14 MADRAS ACTS. 

( a) Madraa Forest Act S 10. 

702— Madras Forest Act 8. 10— Judgment as 
to title to land. Appeal to High Court on the 
judgment of District Court on appeal. The Dis 
trict Court gave a decision under S. 3 0 of the 
Forest Act 1882. An appeal from the judgment of 
a Forest Settlement Officer the decision of the 
District Court is appealable to the High Court. 

Kamaraju v Secretary of State for India. 

11 Mad 309. 

Notes -Ref: 12 Mad 405; 7 M L J,13 

Diss: 29 i^om 480=7 Bom L R 497; 
28 Mad 2.57; l6 M L J 147, 

(b) Madras Rent Recovery Act ( Mad. Act 
VIII of 1865.) 

703 — Order of Collector, 

By Madras Act VllI of 1865, an appeal from 
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Appe&l-Coiitd. 

14 Madras AQis^Cottfd, 

the decree of the Collector lie«; to the Civil Conjf, 

Olaga Stindaram Pillay v. Mutticn Chetty, 

4 M H C 227. 

(c) Madras General Clauses Act. 

703A. — S. 8 — Appellate jurisdiction of High 
Court in cases instituted under ouactments in 
force at time of institution of suit, hut repealed 
before bearing of appeal — Civil Procedure Code, 

S. 610. 

A sued on 6tb August 1897 in the Bistrici 
Court if or the office of kurnain. Tn October, 1897, 
a notification was published under S. 2 of Mad- 
ras Proprietary Estates Village Service Act (II 
of 1884), the effect of which was that, from the 
date of the notification, S.ll of Regulation XXV 
of 1802 and Regulation XXfX of 1802 ceased to 
apply to the office of kurnam. The District 
Judge dismissed the suit. A appealed to the 
High Court. It was contended t^at the High 
Court had no jurisdiction to hear it. Held, that 
it had, for where the lower court had jurisdic- 
tion to entertain the suit when it was instituted, 
and the parties had a right of appeal when the 
suit was instituted, the appellate jurisdiction of 
the High Court is saved by S. 8 of the Madras 
General Clauses Act, 1891, unless the right of 
appeal is expressly taken away. The right of 
appeal was conferred by S. 5d0 of the Civil Pro- ! 
cedure Code. Sadashlva Pillay v Kalappa 
Mudaliap. 24 Mad 39. 

Notes.— i^c/; 32 Mad 140. 

(e) Madras Estates Land. Act I of 1908. 

703B. — S. 192 (a) — Suits under the Act- 
Remand by District Judge—Whether appeal lies 
—Civ. Tro. Code (Act XlV of 18«2), Gb. XLlll. 

No appeal lies to the High Court fr^m an or- 
der of remand by a District J udge in a suit in- 
stituted under the Madras Estates Land Act, 
1908, as Chapter XLIl I of the Civil Procedure 
Code of 1882 does not apply to such a suit. 
Krishnasami Iyer v. Vaithilinga Tambiran 
12 Ind Cas 146. 

(f) Procedure to b^^* followed in the hearing 

of appeal. 

704.-— Procedure. 

the Oivll 0hupt| in hearing an appeal bom 


Appeal-Oontct. 

14 Madras Acts— Ce/dd. 

the dcci«7ion ol a Collector undev tl e Act, must 
be guided by the Civil Procedure Code. 
Stibranianey Pillay v Peinimal Chetty. 

4 M H C 2S1. 

Notes-— /iV/: 6 M H C R 129. JJ/vqr, VJ M L 
J 760. 

705. — S. 10— Order to eject^ tenant. 

An application was made under s. 10 of the 
Rent Act (Madras Act VU of 1865) to eject a te- 
nant. An order passed on such an application is 
non -appealable to the District Couit. 

Mahomed Yakub Saheb v Mahomed Jaffer 
AH Saheb. 4 Mad 167. 

Notes.— B onn; 23 Mad 4JG. i»V/: 7 Mad 573. 

706. — Ss. 10, 69, 73 — Collector's order 
ejecting a tenant. 

The decision of a Oollnctor ejecting a tenant 
under s. 10 of the Rent Recovery Act Madras 
(1805) is appealable. Such a decision even though 
there is the word ‘order' in the section referred 
to is a judgment coming under sec 69. 4 Mad 107 
not followed. Narasimhaswami v Lakshmam- 
ma. 22 Mad 436. 

Notes.— 25 Mad 453. 30 Mad 43 

F B; H’f: 17 M L J 129 F B; 30 Mad 473 
F B. 

(g) Adjudication that plaintiff has failed 
to prove default on behalf of defendant. 

707. — Ss 69, 10 —Adjudication that plain- 
tiff has failed to prove default on behalf of, defen- 
dant— “Judgment"— Appeal. 

An order pa«?sed under S. 10 of the Rent Re- 
covery Act which amounts ta an adjudication 
the plaintiff has failed to prove default on 
behalf of the defenffint, is a judgment within the 
meaning of S. 69 of the Act, and an appeal lies 
therefrom, 22 Mad 4i6 foil. Venkata Papayya 
Pao V Venkata Subbayya. 25 Mad 453. 

Notes.— i?c/‘ 30 Mad 473 F B, 

(h) Excusing delay in presenting 
an appeal, 

708. — S, 69 — Court cannot excuse delay in 
presenting appeal. 

Under S. 69 of the Madras Rent Recovery Act 
a Court has no power to excuse delay in present*' 
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14 Madras AQtB—(\>nry. 

ing an appeal from a judgment of the firbt Court 
in a suit by a tenant to set aside a distraint by a 
landholder under the Act. Bhtijanga Rao v 

Vcnkaniia. 24 Mad 558. 

15. MANAGEMENT OF ATTACHED 
PROPERTY. 

(a) Order postponing sale to enable 
debtor to raise amount. 

709. --“Civil Procedure Code ( Act VIII of 
1859), s. 2^3— Civil Procedure Code, 1882, ss. 305, 
503— Order postponing sale— Act XXIll of 1861, 
s. 11. 

An appeal lay from an order passed under s. 
243 of Act VXII of 1859, postponing the sale of 
the property attached in order to enable the judg- 
ment-debtor to raise the amount of the decree 
against him (Ja'^kson, J., dissenting). 

Hantiman Prasad v Ajodhya Prasad. 

1BLRFB7=10 WRFB5. 

Notes— 13WR 242. {h/n 12 W R 66; 
3 B L R Appx 107, 108. 

(b) Order refusing application to appoint a 
manager. 

710. — An appeal lay from an order refusing 
the request of a Judgment-debtor for tbe appoint 
ment of a manager under s. 243, Act ViTt of 
1859. Bisram Singh v Inderjeet Koonwar. 

2 W R Mis 49. 

Notes.— 8 W R 132. 

711. — (Quaere. 

Isa refusal to make an order on an applica- 
tion for the appointment of a manager an order 
from which an appeal lies under s. 11, Act XXI il 
of 1861 ’ Nuzmooddeen Ahmed v Abdnol 
Azecz. 13WR242. 

(c) Order of manager. 

712. — Civil Procedure Code, 1869, s. 24-3. 
There was no appeal against tbe order of a 

manager appointed under s. 243, Act YIll of 1869 
Bhoobun Moyee Debea v Mooty. 

1 W R Mis 11 

Notes.— i>;sA' \i\ W R V B 6. 

16. MEASUREMENT OF LANDS. 

(a) Order of Deputy Collector 

713. — An appeal from the decision of a De- 
puty Collector in a suit umler s. 9, Bengal Act Vl 


kppml-Conid, 

16 Measurement of Lands — Con/ d. 

of 1862, lay, not to tbe Collector, but to the Zilla 
Judge. Erskine Co v Gholam Khezur. 

9 W R 520. 

Notes -Kol- 16 W R 426. 

(b) Question as to standard pole of 

measurement 

7 14. — Where a question as to the standard 

pole of measurement in use in a pergunnah is pro- 
perly raised and determined between parties by 
the Revenue Court in a proceeding under Bengal 
Act VI of 1862, section 9, the determination is 
final. Neem Chand Sahoo v Ram Golam 
Singh. 24WR424. 

(c) Order of Collector in Survey <fe 

Measurement of Lands. 

715. — An appeal lay to the Judge from the 
decision of a Collector in matters of survey and 
measnrement falling within ss. 9 and 10, Bengal 
Act VI of 1862. No appeal lay from the decision 
of a Collector under s 11 of the same Act. 
Taruck Nath Mookerjec v Meydee Biswas 

5WRActX17. 

Notrs.— Disap; 17 W R 62. Fol: 11 W R 562; 
Con: 14 W R F B 4. ±cef: 11 W R 566, 

(d) Order of Deputy Collector as to stan- 
dard pole of measurement. 

716. — No appeal to the Judge lay from the 

decision of a Deputy Collector under s. 11, Bengal 
Act YJ of 1862, on tbe question of the standard 
pole of measurement. Rakhal Das Mokerjee 
V Tunoo Poramanic 7 W R 239. 

Notes— Ap; 11 W R 510; 592; 14 W R F B 4, 
Ref; 6 B L R 1 F B. 

(e) Order of Collector as to standard 
of measurement. 

717. ^ Bengal Act VI of 1862, ss. 9 and 11. 

When the right of a proprietor to make, under 
s. 9, Bengal Act Vl of m2, a measurement of a 
tenure, is disputed solely on the ground that the 
proper standard pole of measurement under s. 1 1 
is not employed, the Collector has power to en- 
quire into and decide the true length of ♦'he stan- 
dard pole, and an appeal lay from his decision. 
Manmohini Chowdhraiti v. Prco'chand Roy. 

6 B L R 1 = 14 W R, F B. 4. 
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16 Measttrement of Lands— 


Appeal-C'«M'!t7. 

17 N. W.P. Aets-Contf!. 


(f) Order in Measurement Proce<‘dings. 

718-— Decree.— Civil Procedure Code (Act X 
of 1877), ss 2 and 540.— Beng. Act Vlll of 1869, 
s. 37, Order under. 

An order made under section 37, Bengal Rent 
Act (Bengal Act 7111 of 1569), is a decree within 
the meaning of the definition contained in the 
Civil Procedure Code (Act X of 1577), and an ap- 
peal lies therefrom underjthe provisions of section 
540. Brojendro Coomar Roy v KHslina 
Coomar Ghose. 7 Calc 684- 

-9CLR444 

719~Beng Act VIII of 1869. s. 38. 

An appeal lies to the High Court from pro- 
ceedings taken under Beng Act Vlll of 1869, s. 
38. Ahmed AH v Nittyanund Roy. 

24fWR171. 

See Ahdool Barcc v Nittyanund Koondoo. 

21WR103 

where an appeal was heard, though the question 
was not raised. 


Notes:— Fol: 13 All 364. Ref: 10 All 347. 

722— Intervenor — Appeal. 

M sued I and another for rent in the Court of 
the Collector. The defendants pleaded payment 
to V who was accordingly brought on to the rec- 
ord as a co-defendant under s. 148 of the North- 
Western Provinces i?ent Act (XII of 1881). The 
Collector decided in favour of V. The plaintiff 
appealed to the District Judge making all three 
persons respondents. The District Judge reversed 
the decision of the Collector and ordered the whole 
costs to be paid by V, who thereupon appealed to 
the High Court. Held that the District Judge had 
no jurisdiction to entertain the appeal so far as 
the party brought in under s, 148 was concerned, 
and, that being so, bad no power to award costs 
against him. Anand Ram v Mausuma 

Begum. 13 All 364=11 W N 107. 

723 — ss. 145, 183, 159-Landholder and tenant 
-Suit for arrears of rent-Rigbt to rent disputed 
^%hird person-Appeal by intervenor. 


720— Beng Act VIII of 1569, s. 38. 

There is no appeal against an order mode by 
the Civil Court, under s.38 of Bengal Act VIII 
of 1869, directing the measurement of lands. 
22 W R 491, followed. 1 5 W R 23, and 24B, cited. 

Rally Churun Dutt v Pro tab Ch under 
Ghose. 5 C L R 484. 

17. N. W. P. ACTS. 

(a) N W P Rent Act (XVIII of 1873) S. 148. 

721 — Decision of Collector — Act XVllI of 
1573, ss. 148, 189— Determination of title. 

C sued J for the lent for certain land, alleging 
that he was the tenant of such land and J was 
his suh-tenant. J disputed C’s right to receive rent 
for such lard, alleging that he was not his sub- 
tenant hut 8’s, and had paid such rent to S. Un- 
der the provisions of s. 148 of Act XVIII of 1873, 
S was made a party to the suit. The Collector 
decided on appeal in the suit that S and not C, 
was the tenant of such land, a^d J was her sub- 
tenant, and not O’s and had paid such rent to S. 

that there was no determination by the Col- 
lector of the title to such land but as incidental 
h) the qnea+ion who was entitled to receive the 
rent, and, qonee^nently the decision of the Collec 
ealabl;^ to th^ District Jqdge. 

h f 8P.63. 


suea xor arrears or rent, snen 




exceeding Rs.lOO. His right to receive rent was dis- 
puted by H, a third person, who was made a de- 
fendant under the provisions of s. J48 of Act 
XVill of 1873. The suit was tried by an Assis- 
tant Collector of the second class, who decided 
that K was entitled to the rent, H and B appe- 
aled to the Collector, who decided that H was en- 
titled to the rent. K thereupon appealed to the 
District Judge, who affirmed the decision of the 
Collector. K then appealed t^ the High Court. 
JIM that the Collector was not competent to en- 
tertain an appeal by H; that as between K and B 
all that the Collector could decide wss whether or 
not K was entitled to thp amount of rent claimed; 
tnat the District Judge had no jurisdiction to en- 
tertain K’s appeal; and that K’s appeal to the High 
Court wa<? not entertainable, the District Judge 
not having decided any question of propiietary 
right that would justify such an appeal. Kishna 
Ram V Hingii Lai. 4 All 237, 

Notes.*— Over. 13 All 575; B'^ol; 13 All 364. 

724 — s, 159 — Question of title — Suit for arre- 
ars of rent. 

Where the defendant pleaded in answer to plain- 
tiff’s suit for arrears of rent that defendant no 
longer held as tenant, but as sub- proprietor under 
a setHement made direct with defendant by the 
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17 N, W. P. kQlB^Contd, 

Setitlement Officer , — Held that under s. 189 of Act 
XVIII of 1873 the suit involved a question of 
proprietary title, and that an appeal lay to the Ju- 
dge of the District, although the amount in suit 
wa«i less than Rs.lOO. Bishcsar Singh v 

Sugundhi. 1 AU 366. 

724 A — Jurisdiction — N W P Rent Act (XU 
of 1881), S. 18P— Powers of Subordinate Judge m 
charge of the office of District Judge — Revenue 
Court Appeal. 

Held, that a Subordinate J ndge in temporary 
charge under S 10 of Act No, XIX of 1887 of the 
office of the District Judge had power to take up 
and decide a Revenue Court appeal which was 
pending on the file of the District Judge. 

Rahmat AH Khan v Abdullah. 

1901 AWN 129. 

725— Suit above Rs. 100— Second appeal-Di- 
strict Judge. 

This was a suit for arrears of rent, Rs. 105-8-0 
instituted in the Court of an Assistant Collector 
of the 2nd class, who dismissed the suit, and in 
appeal the same decision was upheld by the Coll- 
ector. Then the plaintiff preferred an appeal to 
the District Judge. Held,, on reference by the Dis- 
trict Judge that a second appeal did lie to the Di- 
strict J udge. Raja Singh v Sulka. 

6 All 398=4 WN 137. 

726— N4V P Rent Act, Amendment Act (XIV 
of 18^96), s. 5-“Rent payable by the tenant”-Rate 
of rent. 

The words “rent payable by the tenant” in s. 
189 of the North-Western Provinces Rent Act (XII 
ot 1881, as amended by Act XIV of 1886) mean 
the rate of rent payable by the tenant, and not 
merely the actual amount of money which is due 
at any given time by the tenant to bis landlord 
as rent. The appeal therefore given by that sect- 
ion is limited to cases in which the Court of first 
instance has determined the rate of rent. 

Rad ha Prasad Singh v Perga sh Rat. 
13 All 193= (1891) AWN83. 

See also Bhagwan Din v Mosai. 

13 All 195. 

Notes:— B"ol: 14 AU50, Ref: 21 All 247. 

727 — “Rent payabj^e” — Rate of rent— Appeal, 

'fhe ^ordp“rent payable by the tenant” ;n s. 


Appeal-C^onirf. 

17 N. W. P. Acts— 

189 of the North-Western Provinces Rent Act (XU 
of 7881) (as amended by Act XlV of 18Hf>) mean 
the rate of rent payable by the tenant and not 
merely the actual amount of money which is due 
at any given time by the tenant to his landlord as 
rent. Where a zemindae sued a tenant for rent of 
certain alluvial land the amount claimed not be- 
ing above Rs. 100 and the tenant objected that 
there was a custom in the viUage by which rent 
was paid in case of alluvial land only on the cult- 
urable portion, and that during some of the years 
in suit a less portion of the land than that for 
which rent was claimed had been oulturable: — 
Held that in such a suit the rate of rent was in 
dispute and an appeal would therefore lie (IJ All 
193) followed (10 W N 229) overruled, Radba 
Prasad Singh v. Mathura Chaube. 

14 A1150 = 11WN 219, 

Notes:— Ref: 16 All 61; 21 All 247. 

728 — The criterion to be used in deciding 
whether an appeal lies under section 189 of Act 
No. XIiofl8«l is whether the decision woffid 
merely aSect a particular year or whether it wo- 
uld supply a plea of )'es judicata, if not appealed 
against for all succeeding years in which the 
landlord and tenant stood in the same relation as 
when the suit was brought (14 All 60 Ref) 

Mohib Ali Khan, v E. S Martin 
16 All 51 = 13 WN 204 

Notes- Ref 2i All 247. 

7 29 — Rent — Revenue. 

The term “rent” as used in s. 189 of Act No, 
Xll of 1881 cannot be extended so as to include 
revenue. Hence where a plaintiff sued to recover 
arrears of revenue alleged to be payable to the 
plaintiff by the defendants, under an agreement 
the defendants being admitted to be inferior pro- 
prietors of the land in respect of which the reve- 
nue claimed was payable, it was held tltat no ap- 
peal lay to the District Judge under s. 189 of Act 
No XiI of 1881. Tilakdhari Rai 

V Sogra Bibi 18 All 302=16 W N 71. 

730 ’Rent payable by the tenant’ not in issue 
— Landholder and tenant. 

Certain defendants, being sued by the zamm- 
dars for the rent of land held by them, pleaded in 
effect that, whatever the rent ot the land in suit 
might be, they were entitled to retain it undei 
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Appeal-Cort^rf. 

17 N. W. P. Acts— Cmiti/ 

an agreement between them and the predecessor 
in title of the plaintife in lien of interest payable 
to them on account of mortgage given by 
the said predecessor in title. Zfeld that the case 
was not one in which an appeal would lie to the 
District Judgf^ under 3. 1.S9 ot the WN P. Bent 
Act, inasmuch as the rent payabale by the tenant 
was not in issu(‘ in the suit. Deocharan Singh | 
V Beni Pathak 21 AH 247= 

(1899) W N 47 

Notes— Ex: 2^ All 285 = 11901) AWN 75 

731 S. 8y and a. 93 hlnestion as to rate of rent 
payable by the tenant not in issue in the appeal 

Tnder s. hs9 of Act Xil of 1881, an appeal lies 
in a suit under s 93 of the Act, where the rent 
payable by the tenant has been a matter in losiie 
and has been determined. It is not necessaiy that 
the rent payable by tlie tenant should be a matter 
in issue in the appeal. Sarju Prasad v Haidar 
Khan 18 All 463. 

732- N. W. P. Bent Act (XU of 1881) Sect- 
ion 93 189 — N W V Tenancy Act (Act 11 of 190i) 
section 150 danse 2, secHon 175 Letters Patent, 
section 10, No Appeal lies under section 180 clause 
(2) Act 11 of 1901 to a Distrtet Judge, from the 
appellate order of a Collector which does not decide 
a question of jiirisdiction.Whenthf» Collectcr’a deci- 
sion was passed under Act XII 1881 and the appeal 
was tiled after the coming into force of Act 1 f of 1901 
held^ that the latter Act governed the right of ap- 
peal. An appeal lies under section 10 of the 
Letters Patent from the pidgniAnt of a 
single Judge disposing of a rent app- 
eal. Bection 17.5 of Actll of 1901 has not the eliect 
of modifying section 10 of the Letters Patent- 
Zamin All V Genda 26 All 375«A W N 48 = 

1 A L J 105. 

733— s. 191— Third appeal to High Court. 

An appeal lies to the High t'ourt from a decree 
of a District Judge passed in appeal from an ap- 
pellate decree of a GoUec .or. Jairsm Rai v. 
BulariCliand 5 All 309 = 

3 W N 147. 

(b) N. W. P. Land Revenue Act XIX of 1878 

734“SsJlB and lU— Partition. 

Whe?e in the eeum of carrying out an order for 
a pi5kt|itlo» pf the latida to ^h oo- 


Appeal-CoK.;;^. 

17 N. W. P. Acts Co/tftl. 

sharer, certain co-sharers claimed certain plots of 
land as belonging to them in severalty and deman- 
ded that the same should be assigned to them, and 
the Collector decided that some of such plots were 
held in severalty and one was held in common — 
Held that his decision was not passed under s. 113 
of ActXIX of 1873, and was therefore not ap- 
pealable under s. 114 of that Act. Shibban Lai 
V Tiloke Chand 2 All 619. 

735— Order for partition by Assistant Collec- 
tor confirmed by Collector — Objection subsequ- 
ently made to mode of partition-!) uestion of title. 

Upon an applieation made under s 83 of the 
N W P Land Revenue Act (XIX of 1573) for 
partition of a «5hare in a mehal, no question of 
title or proprietary right of the nature contemp- 
lated by s713 was raised, nor any serious objec- 
tion made by any of the co-shares, and the Assi- 
stant Collector recorded a proceeding setting 
forth the rules which were to govern the parti- 
tion, and this proceeding was confirmed by the 
Collector under s 131. An Amin was ordered to 
carry out the partition, and, in taking steps to do 
so, seated the principle upon which he proposed 
to distribute the common land. An objection 
was then for the first time raised by two of the 
co-sharers in the Oonr< of the Assistant Collector 
to the inclusion of a particular piece of land mthe 
partition, on the ground that it appertained ex- 
clusively to their share. This objection was dis- 
allowed by the Assistant Collector, and. on appeal 
by the District Judge. Held that, at the stage 
of the proceedings when objections were taken, it 
was too late to determine questions of title under 
s 113 of the Act; that accordingly the Assssfcant 
Collector could not be said to have done so that 
the objections could, therefore, only be regarded 
in the light of objections to the mode in which 
it was proposed to maxe the partition; and that 
consequently there was no appeal from the order 
of the Assistant Collector to the District Judge 
or from the District Judge to the High Court. 

Ota Ram v Isluip Das 9 All 445, 

736 — Question of title — Appeal from order 
under first part of s 113.— 

No appeal lies to the High Court from a deci- 
sion of a Collector or Assistant Collector under 
the first part of s 113 of the >^orth-W estern Pro- 
vinces Land Beveime Act (XIX of 1573), decUn- 
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17 N. W. P. Acts— 

ing to grant an application for parti tton until 
the question in dispute has been determineed by 
a competent Courc. Imtiaz Bano v Latafat- 
im-nissa 11 All 328. 

737 . — Eorraal notice— -Appeal. 

A Collector or Assistant Collector trying a 
question of title raised in the course of the hear- 
ing of an application for partition under the N.- 
W P Revenue Act, ( Act XIX of 1^73 ) is not 
t'ound to cause a formal decree to he drawn up 
embodying the result of his order or decision on 
such point. An appeal will lie from the “order” 
or “decision” of such Collector or Assistant Col- 
lector. Niaz Begam v Abdul Karim Khan 
12 W N 92=14 All 500. 

738,— ZTeZ^Z that a Revenue Court acting 
under s 1 13 of Act No XIX of 1875 was not pre- 
cluded from dealing with an objection brought 
before it merely by reason of such objection not 
having been hied within the time limited by the 
Court fo’^ filing obieotioiis, the Court not having 
ap to that time taken any action under s 113 of 
the said Act. W IS! 1887 p 81 distinguished, 
Tulfii Prasad v Matru Mai 16 W N 30 = 

18 All 210. 

( 18 ) Orders. 

Appeal — Orders. See Supeiintendence ot 
High Court G P C S 11.5 (1902)26 Bom 551. 

Appeal —Orders. See CPC 0 21 r 89. 

Appeal— Orders See C P C O 21 r 89. 

30 All 379. 

Appeal — Order«i. See Resistence or odestruc- 
tion to execution of decree 88 P J 174. 

Appeal-Orders. See Injunction-under CPC 

95 P J175, 

Appeal —Orders. See Resistence or obstruc- 
tion to execution of decree 95 PJ 445. 


Appeal-Co/tif^f. 

18 Orders— 

A Ppeal— Orders. See C P C O 47, rr, 7, 9. 

27 All 695. 

Appeal— Orders. See 0 P C 0, 21, r 89. 

27 All 263. 

Appeal — Orders. See Sale in execution of de- 
cree-Resale 120 P K 1891. 

Appeal— Orders. See 0 P C S 95 24 Mad 62 

Appeal— Orders. See C P C 0. 21 r. 89. 

7 C L J 282, 

Appeal — Oiders. See Sale in execution of de- 
cree 7IndCas7I8. 



Appeal— Orders. S'ee C P 0 S 

96 P J 129. 

Appeal— Orders. See CPC S72 

5PR1910(Rev;. 

Appeal— Orders, See 0 P 0 0 47. rr, 7, 9. 

62PR189§. 

C. c. 6^ 


Appeal — Orders. See Sale in execution of de 
cree — Distribution of sale — proceeds 

36 Cause 

Appeal— Orders. See Resistence or obstruc 
tion to execution of decree 1 Ind Cas 786 

Appeal— Orders. See C P C 0 47 rr 7, 9. 

14 M L J 32: 

Appeal— Orders. See Nale in execution of de 
cree — Distribution of sale— Proceeds 

12 Bom L R 36i 

Appeal— Oulers. SeeiC P C 0 47 rr 7, 9 

5 C W N 481 

Appeal — Orders See C P C O 21, r 89 

6 C W N 57 

Appeal— Orders. See C P C 0 21, r 89 

2 M L T 847 

Appeal — Orders. See Resistence or obstruc 
tion to execution of decree 2 W N 125 

Appeal Orders See Resistence or obstruction 
to execution of decree . 1 W N 98. 

Appeal — Orders. See Injunction — Civil cases 

10 WN167. 

Appeal — Orders. See C P C 0 47, rr 7, 9, 

33 P R 1902. 

(1) Interlocutory order. 

789. — Isolated issue of law. 

An appeal will not lie from the separate deter- 
mination of ap isolated isspe of law o? f^ct befpro 


|:r; 
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Appeal-Otew^t?. 

18 Orders^Contd. 

the taking of evidence on the remaining issnea. 

Coun of Wsrds. 7 W R 222. 

Notes:— Bist: 7 WK 550, 

740. — Appeal from interlocutory order 
Civil Procedure Code ( Act XIV of 1882 ) Sec- 
tion lu8. 

No appeal lies to Her Majesty in Council 
from an order which is a purely interlocutory 
order, directing procedure ; such appeal only lies 
if the order is a final order in the sense of sec- 
tion 596 f a ) as modified by section 594: of the 
Civil Procedure Code. The mere fact that the 
High Court, apnarently on the assumption that 
it was such an order, have certified the suffici- 
ency of the amount and value of the suit cannot 
make appealable an order which does not fulfil 
the statutory conditions. 

Rai Radha Kislien v Collector of Jaunpur. 

8BomLR78 = 5CW N 153 = 
11 ML J 65=23 All 220 = 
28 I A 28 P C, 

741. — Interlocutory order. 


Appeal'ConM. 

18 Orders— 

An order rejecting an appeal as being pre- 
sented out of time is a decree, and a Second 
appeal lies to the High CouH from such decree. 
7 All 42 ; .9 Bom 452 ; 12 Cal 3i) ; 16 Mad 2i^5 and 
22 Mad L56 Ful. 

Saminatlia Aiyar v Venkata subba Aiyar 
13 ML J i300 = 27 Mad 21. 

745, — Tnerlocutory order Code of Civil Proce- 
dure, Section 588, cL ( 6 ) —Order to amend the 
plaint—.] uri«diction. — 

IdHd. that an order of the Court of First 
Appeal returring the plaint for amendment is an 
interlocutory order and is appealable to ithe 
Court of the Judicial Commissioner. 

Hon’ble Maharaja Pertab Narayan Singli v 
Raghunath Bakhsh and Bhagwan Bakbsb. 

2 0 C5. 

745A. — Sections 47, 61, 0 40, r. 1— Decree, 
execution of — Preliminary objection to hearing 
of appeal — Bight to begin— Interlocutory order 
in execution proceedings— Beceiver — -Appoint- 
ment, effective Court’s duty when appeal 


In the execution of a decree by persons claim- 
ing to be the legal representatives ot the deceased 
decree-holder, the Court passed an order in the 
following terms “ That the sale be adjourned, 
the Collector be required to strike off the execu- 
tion case, if within the term to be fixed by him, 
none of the persons applying for execution file a 
certificate to recover the ^ebt fleW, that the 

order was not a decree within the meaning of 
section 2 of the Code of Civil Procedure, or appeal- 
able under section 244 or otherwise. 

Champa Lai v Mahesh Sitla Rakhsh Singh 
* « W N 82. 

742. — In terlocu t ory order — ^ u ms re. 

Whether an interlocutory order can be made 
the subject of an appeal. Bamasoondeny v 
Nilmoney Chttndei*, Cor 5. 

743 —An appeal does not lie from an inter- 
looutoxy order passed under the Land Acquisi- 
tion Act declaring ♦hat the claimant has no locus 
standi, Gaulstawn v Secretary of State. 

j 10CWN1P5. 

744.^tetion. 2 — ^ 1882 Section 2 ) Order 

rejecting. 9f lijie—peofef -Second 




IMF. ^ ,, ; 


preferred. 

It cannot be assumed that there is a 
right of appeal in eveiy matter which comes un- 
der the consideration of a Judge, such right must 
be given by a Statute or by some authority equi- 
valent to a Statute ; consequently, if the right 
of appeal is challenged, it is incumbent upon the 
appeallant to establish the right to appeal. But 
unless the objection was obviou&ly sound, the ap. 
pellant could hardly be expected to answer by 
anticipation the grounds that might possibly be 
a'^signed by the respondent in support of the 
objection. The practice, therefore, usually fol- 
lowed in the Calcutta High Court, has been to 
require the respondent at the outset to indicate 
concisely the ground upon which his objection 
is based. 

The expression “ an order relating to execu- 
tion of a decree ” is comprehensive enough to 
include an order relating to the stay of execu- 
tion thereof. 

An interlocutory ^'rder whieh does not con- 
clusively determine the rights of the parties in 
controversy in the execution proceedings i« not a 
decree within the meaning of Section 47 read 

f Clo§eo|OiTi}Pfooedi;}re, 
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kp^Q2X-Oontd. 

18 Orders— (knitd. 

On the plaintiff applying to expcute tVie decree, 
the Court ordered that he might be allowed to do 
80 if he fulfilled I certain conditions at different 
stages of the proceedings. The Court determined 
various questions as to the character of the con- 
ditions to be imposed and called upon the decree- 
holder to comply with them. Before the time 
for compliance was over, the iudgment-debter 
appealed .* 

Upld^ that the orders were interlocutory and 
were not oideia determining a question relating 
to execution within the meaning of S. dl. 

Hection 51 of the Code i« to be read writh r iX 
of 0 XXI and r. 1 of 0 XL. When a Court 
appoints a lieeeiver W purposes of execution of 
a decree, the older is one under r. 1 of O XL lead 
with Section 51. 

If a R<»ceiver is appointed without any direc- 
tion given as to security, the order takes effect al 
once, and he is validly in possebsion though no 
security has been given. If the appointment is 
conditional upon the furnishing of security, the 
giving of security is a condition precedent, and 
there is no effective appointment till security has 
been given, 

X pon an appeal preferred under cL (s) of r 1 
of 0. XLIil, the Court ib bound to consider not 
only whether a Receiver should have been ap- 
pointed, but albo, whether a suitable person has 
been selected. 

Xill a final order for (he appuiiit- 
raent of a Receiver has been made. 

SHnivas Ffosad Singh v. Kesho Prosad 
Singh, 14CLJ489. 

746 “ Illegal order — 

The plaintiff obtained a decree in the Court of 
first instance. The defendant appealed. The 
lower Appellate Court improperly directed the 
Court of first distance to settle the matter in dis- 
pute in accordance with a decision of a former 
Judge in the matter, and allowed the parties ten 
vXays after the return of the case to file objections, 
TIeld that the proceeding of the lower Appellate 
Court was unwai ranted by law, and must be 
taken to be, if anything, an interlocutory order, 
and, as such, unappealable. Lukh Ram v 

Bunsee Bhur. 6 N W 180. 


kp])%dX-Gontd, 

18 Orders — Contd, 

( I (a) )— Order dealing with the whole case 

747 — Execution proceedings, final order in — 
An order dealing with the only point in dispute 
between the parties and not intended to be incor- 
porated in any other order to be passed later, 
dealing as it were with the whole case, is a final 
order and, therefore, appealable. Karayana 

Pattar v Gopala Krishna Pattar. 

28 Mad 855. 

(2) Order dismissing part of claim before 
Final decree. 

748— Order directing part of the claim dis- 
missed before final decree— -Civil Pro. Code 1877 
s. 510. 

In a suit the defendant put in a written 
statement when certain preliminary issues w'ere 
framed and decided with the order, that part of 
the plaintiff’s claim is dismissed and part is to be 
tried on merits ( which trial would include the 
taking of an account from defendant ). "Reid that 
the plaintiff cannot bring an appeal because the 
Civil Pro, Code allows appeal against a portion of 
a decision when the decision relates to the entire 
suit, and also the defendant cannot bring au 
appeal because there is no final order to take an 
account. VenkatagiH Raja y Mahomed 
Rahim tulla Saheb. 3 Mad 18. 

(3) Order rejecting application for 

refund of stamp duty, 

749 — An appeal does not lie from an order 
of the lower Court made on an application for 
refund of sufficient stamp duty and penalty, after 
a case remanded to it had been compromised. 
Redress should be sought by way of motion rather 
than as an appeal, Raman ooj Boss v 

Government. 2 W R Mis 36. 

(4) Order of Munsif dismissing suit for 

under- valuation, 

750— An appeal will lie from an order of a 
Munsif dismissing a suit as beyond his juris- 
diction because it was under- valued. 

Johan Buksh v Meher Bibce//^m,v Mohur 

7 W R 183 

Notes-B L R Hip 61J5=«2 I J N S Ul. Ref. 
i) W R 363. 
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18 Orders— 

(5) Ofder disallowing appointment of 
ministerial ofSccr. 

751— Act XVI of 186§, s. 9— 

A paj-ty whose appointment by a Subordinate 
Judge or Munsif is disallowed by a Zaiab Judge 
•n the ground that he is not qualified for the 
appointment has no right of appeal to the High 
Court against the Judge’s order. Shoshec 

Kishen Mookerjce 14 W R 328 

( 6 ) Order of Magistrate dismissing minis- 
terial officer. 

762 — Commissioner of Revenue and Circuit — 

The Commissioner is the proper authority to 
whom an appeal lies from the order of a Magis- 
trate dismissing a ministerial officer from his 
post, and the order of the Oommissoner passed in 
appeal is final. Parbhu Narayan Singh 

3 B L R A C 370; 12 W R 393. 

C 7 ) Order giving possession to purchaser. 

753— Civil Procedure Code, 1859 s. 264— 

Xo appeal lay from an order of a Court giving 
possession under s. 264 Act YlII of 1859 to a 
purchaser at a sale in execution of a decree, 

Omirto Moyee Dossec v Gooroo Doss Roy. 

17 W R 395. 

753 A— Civil Pro. Code 1882 Ss. 556 and 658- 
Dismissal of an-in default— Appeal treated as an 
application for revision — 

Eeld, that, where an appeal had been heard 
on a particular date and the Court, after hearing 
the argument in the case, appointed an Amin to 
prepare a plan of the disputed land and the case 
was adjourned to another date to consider the 
report and the appellant did not appear on the 
adjourned date, the appeal should not have been 
dismissed in default but decided on the merits. 
SeU^ further, that where on such an adjoromied 
date the Court dismisses the appeal under s. 666 
no application under s. 668 is maintainable and 
no appeal lies against an order refusing sucb 
an application. The proper procedure, in such a 
case would be to apply for revision of the said 
order ( 18 All 119 Ref. ). Shio Singh v Subh 
Kafan Singh 8 0 C 261. 

(8) Order refusing to grant possession. 

754— Civil X^rOQecJure Code, 1869 ss. 269, 266. 


Appeal-Con^d. 

1 8 Orders— 

No appeal lay from an order refusing to grant 
possession, under ss. 259 and Act Mil of 
1869. Gopal Chunder Ghose v Raj Chunder 

D«tt. 2 W R Mis 9. 

^9) Order admitting claim of dar— Patnidar. 

755 — Civil Procedure Code 1869 s. 269 — 

No appeal lay from an order admitting the 
claim of a dar patnidar who has intervened under 
s. 269, Act Vjli of 1859. Jaditb Churn 

Thakoor v Bholanath Singh Roy. 

5 W R Mis 51. 

(10) Order on application to evidence. 

756— A second appeal will lie against a de- 

cree in appeal against a decretal order as amend- 
ment is wrong, but that no amendment should 
have been allowed under the circumstances. 
Semble, that S. 629, Civil Procedure Code, would 
apply according to its spirit to an order by the 
Appellate Court. Bala v, Bhiva, 

P J (1889), 13=13 Bom 496. 

756 A— 0. P. C. 0 9 r 13 S. 114, 0 47 rr 1 
rr 7, 9-( 1882 Ss. 108, 623 and 629 } 

Review— Application by representatives of a 
deceased party. EeU, that notwithstanding s. 
108 of the Code the terms of s. 623 were suffici- 
ently wide to admit of an application being made 
by the representatives of a deceased party who 
would be matAimlly affected by the decree, and 
that having regard to the provision^ of s 629 no 
appeal lay against the order admitting the ap- 
plication for leview except on the question of 
limitation. Debl Das v Narain Parshad 

9 0 C 35. 

757— Order on review — 

^Plaintiff 8 suit was dis'^^issed by the Original 
Court He petitioned for review of judgment 
whereupon notice was given to the defendant 
under Section .^78 Civil Procedure Code. The 
Court, after hearing the parties, affirmed its 
juderaent Plaintiff appealed to the Deputy 
Commissioner, who dismissed the appeal on the 
ground that “ the order rejecting the appli- 
cation for review was final ” On special appeal, 
the Chief Court held, that the appeal to tho 
Deputy Commissioner would he, and remanded 
the ease to be disposed of by him on its merite. 
Mussammat Prem Korn* v Punjab Singh. 

PR 3 of 1873. 
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Appeal~C''>M<i. 

18 Or^^TS-Cotifd. 

(11) Ord**!* rejecting review. 

758__0ivil Procedure Code 1859.s. .878— 

No appeal lies from the order of a Judge 
ejeefcing an application for a review of his order 
dismissing an appeal jfor default of proseculiion. 

Chowdhry Ruttun Persad v Hnnooman Jah 
W R 286^ Mis 20. 

759— Under Section 378, Act Vril of 1859, 
an order rejecting an application for review of 
judgment IS final. Gaily Bass Sircar v. 

Janokeenath Roy, 1 W R Mis 7. 

(12) Order rejecting application for re- 
view of order dismissing execution 

proceedings for defaultiin payment of 
process-fees. 

760. — Oivil Procedure Code ( Act "XlSf of 
1889), Sections 2, 214 (c), 540, 62.3 and 829. 

That an application for review of an order 
dismissing an execution case for non-payment of 
process-fees is not an application under section 
244, cl. ( c ) of the Code of Oivil Procedure, but 
one for revieiv. and no appeal lies therefrom. 

Pudmanund Singh v Doorga Pershad 
Boobey 4CWN39. 

Notes:— Fol- 27 Cal 414. 

(13) Order disposing of application 
for review on the merits. 

761. — Where an application for review is dis- 
posed of as upon a re-heanng on the merits, an 
appeal lies from the order so passed 

Amanut Ali v Bindhoo. 

13 WR, 138. 

(14) Order granting review. 

762. ™0ivil Procedure Code (Act XIV of 1882) 
Section 629. 

No appeal lies from an order granting a 
review of judgment, except in tho cases forth 
m section 629 of the Civil Procedure Code ( Act 
XIV of 1582 >. Bombay and Persia 

Steam Navigation Company v S S “Zuari” 

12 Bom, 171. 

Notes * — Ap: 16 Oal 788. B^ol: 92 
Oal 3 ; 24 Cal 878 ; 18 All 44. 


Appeal-Con^i. 

18 Orders— 

Ret* 22 Cal 984 , I 0 W N 388, 21 
Bom .328. 

763 — Section 629, Civil Procedure Code, 
1882 ( •=0. XLVIi, rr 7, 9, present Code ) — 
Judgment, leview of — Appeal from order grant- 
ing review. 

An appeal does not lie from an order grant- 
ing a review of judgment, except in the cases set 
forth in section 629, Civil Procedure Code (1883) 
ri2 Bom 171, R.) Mahabip Prasad v Nathin 
Thakur. 1CWNS38. 

764.— High Court and Letters Patent, cl 15 
— “ judgment ’‘—Order granting review of judg- 
ment— Civil Procedure Code { 1883 ) Sec 629. 

Two Judges of the High Court decided a second 
appeal in favour of the respondentson thelst June 
1888. An application for review was filed on the 
24th July 1888. The two Judges were not able 
to sit together till the month of March 1889 on 
account of variouts reasons. The matter came up 
before them on the 6th March 1889, when th*»y 
issued a rule and called upon the respondents to 
show cause why a review should not be granted. 
The rule was not made returnable on the 28th 
March 1889. On that day one of the Judges was 
out of India on furlough and the rule was heard 
and made absolute by the remaining Judge sit- 
ting alone ; Held, that the order was not a judg< 
mont within the meaning of cl. 15 of the Letters 
Patent ; and that no appeal would lie therefrom, 
the order being final under Section 629 of the 
Code of Oivil Procedure. 12 Bom. 171 9 Mad 253 
approved. 

Abboy Chut»n Mohunt V Sham&nt Lochun. 
Mohunt. 16 Cal, 788. 

Notes Ref : 9 G W N 602. 

7 65,— -Cl. 16— J udgment-Single J udge refus- 
ing application for review — Appeal. 

An application for review was made before 
one of two Judges of a Division bench which 
demded the appeal, the other Judge having left 
the enurt. The application was refused, the judge 
holding that no case had been made out for a 
rehearing. Held, that the order refusing the 
application for review was not a ‘ ludgmtnt 
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Appeal- 

18 Orders-^CoM. 

within the meaning of Section 16 of the LetterR 
Patent and was not appealable. 12 W R, 459 ; 
3 0 W N 347; 16 Cal 758 Ref to; 26 Cal 193 Dist. 

Mulji Virji v BangabasM Saja. 

9 C W N 502. 

Notes Ref : 33 Cal 1323=: 10 OWN 986. 

706. — Order gran<-ing review of Judgment — 
Civil Procedure Code (1882) S, 629. 

There is no appeal from an crder granting a 
review of judgment except as provided by section 
629 of the oivil Procedure Codo. 12 Bom, 171, 
followed. Har Nandan Shai v BeliaH Singh. 

22 Cal 3. 

Mahabir Prasad v Nathni Thakur. 

1 C W N 338. 

Notes Pol: 22 Cal 984 = 24 Cal 878. 

767. — Appeal against an order admitting 
review — Maintainability of review — Civil Proce- 
dure* Code Section 629, els. ( a ), (b) and (c). 

Hrldf that no appeal lies from an order grant- 
ing: an application for review of judgement ex- 
cept on tin* grounds stated in clauses and of 
Section o29 of the Code. 

Kedar Nath V Muasamat Mamola. 

12 0 C 151=2 Ind Cas 834. 

768 . — An order for review can only be chal- 
lenged upon the grounds stated in sec 6ii9 of the 
Civil Procedure Code, and that too, in general 
final appeal, 22 Oal, 3 followed. Barods 

Churn Chose v Gobind Proshad Tewary. 

22 Cal 984. 

Notes:— Pol ; 24 Cal 878. Ref ; 14 M L ,I 
321 : 27 Mad 602. 


769.— Further appeal from order passed on 
appeal from order admitting review— Act Xof 
J,877, Section 629— Act XVII of 1877, Sec- 
tion 38. 

HeM, that as See. 629 of the Civil Procedure 
Code allows an appeal from au order admitting 
a review, the order passed on such an appeal 
and reversing that of the Court of original 
jurisdiction becomes itself appealable under Sec- 
38 of the Popjah Courts Act, as such an order 
is not deolared by any other law in force to be 
fioal. Bai V Khan Chand, 

1 1 . 1 1 . . i I “ - » P E 188 of 1882. 
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Appeal-^'otttlat. 

18 Orders— Co /dd. 

770. -.0. P. 0. S. 626 & 629. Ground. 

No appeal will lie from an order gr.anting a 
review of judgment except under the condi- 
tions specified in s. 629 of the Code of Civil Pro- 
cedure. (12 Bom 171) followed. 

Darya i Bibi v Badri Prasad 
18 AH 44=15 WN 151. 

771. -~-Jurisdioticn — Appeal admitted from 
order of Lower Court — Review by Lower Court of 
order appealed from— An appeal from a certain 
order treated, as an appeal from another. 

By order dated the 22nd March, the Commis- 
dismissed plaintifi’s suit on appeal. On 
tt^^.9th May, plain tifi applied for a review of 
that order. On the 9th June, the case came on 
before another Commissioner, who first made 
an order to the effect that he was incompetent 
to review his predecessor’s judgment, but on 
the samo date he suspended action on that 
order, and referred the question tor the opinion 
of the Chief Court. On the 22nd June, plaintiff 
filed an appeal in the Chief Court from the onler 
of March 22nd, and the appeal was admitted on 
the 26th June, On July 6'th, the Commissioner, 
having received the Chief Court's order, calling 
for the files, reiected plaintiff’s application for 
review. OnJulylltb, on receipt of the Chief 
Court’sreply to his reference, stating that he 
was competent to review b's predecessors judg- 
ment, he directed the Case on review to proceed, 
and on the 6th August reversed the order 
March 22nd. Plaintiff took out execution of the 
order of August 6th. Leave was granted to him 
by the Chief Court to allow his appeal, admitted 
on June 25th, to be amended and to stand, not as 
an appeal from the order of March 23nd, but as 
I a special appeal from the order of August 6‘th. 

I The defendant appealed from the order of August 
5tb, on the ground that it was made without ju- 
risdiction, an appeal having: been admitted by 
the Chief Court before the Commissioner granted 
the review, 

upon defendant’s appeal, that the ac- 
tion of the Onmmiasioner on June 9th was to con- 
tinue the applifiation for review pending that his 
order of July 6th concluded the proceedings on 
review; and diat his oider of August 6th, which 
must have been based upon fresh proceedings 
commenced after tlie plaintift’s appeal was ad- 
mitted by the Ohief Oonrt (June 26th), was with- 
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oit jiirisdiction, and nin^sfe be set aside. 

Held, — afterwards, bat on t-he same ds^y, on 
plaintiff’s appeal -that the Commissioner’s order 
of August f)tb having been reversed by the Chief 
Court, the plaintiff might revert to his original 
application and treat his appeal as from the deci- 
sion of March 23nd, and this notwithstanding that 
he had taken out execution of the order of 
August 6th Jey Gobiiid v. Ram Pershad 

P R G of 1870. 

772— Appeal-no appeal lies from an order 

granting review of Judgment except in cases 
specified in S 629 of the Civil Procedure Code; 
Tiom; 171, Followed 22 Cal; 3 and 22 Cal; 984, 
referred to. That the Court which has granted 
the review has done so without sufficient reasons 
is not a valid ground of appeal under s. 629, 
Mtinni Ram Chowdht*y v Bishen Perkash 
Narain Singh 24* Cal; 878. 

Notes -Ref 28 Mad 557. 

773— The Tahsildar decreed plaintiff’s claim, 
and defendaot applied for review of Judgment. 
Notice was issued to plaintiff, and after hearing 
the parties, the Tahsildar recorded “decree as 
before. Application rejected 

Held ( Melvill, J., dissenting ) that an appeal 
lay from the Tahsildars order on review, as it was 
a Ju Igm^nt, on review affirming his previous 
judgment, and not a mere order rejecting a 
petit'on for review — Sowaya v Pir Bakhsh 

PR 31 of 1875. 

774? — Order tlranting a review in a suit of 
the nature of a Small Cause C:>urt valued at less 
than Rs 500— 

An order granting a review was passed by an 
appellate Court in a suit of a nature cognizable 
by a Court of small causes and valued at less 
than Rs 500, without recording any reason for it. 
An appeal which was preferred against the order 
the High Court under s. 639 of the Civil Proced- 
ure Code: -Held that the order was bad being con- 
trary to the Provisions of s. 625 of the Code of 
Civil Procedure. It was also fuither Held, upon 
the objection of the respondent that no appeal 
]aj agaipst the ^bov^ order tb^t the appeal vyas 
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allowed under S. 629, the provisions whereof are 
not controlled or superseded by S 591 of the Code. 
Questions raised in a review application are quite 
different from those raised in a suit; a review can 
only be granted on special grounds and it may be 
well that although an appeal is not allowed from 
the final decree in the suit an appeal is allowable 
from an order granting a review, which could re- 
open the case after it bad been disposed of, 

Gyamind Asram v Bepin Mohun Sen 
22 Cal 734 

See Manicka Mudaliar v Gurusami Mud- 
aliar 23 Mad 496. 

Notes— Ex: 2d Mad 496. 

(15) Order amending decree. 

775 — Review— Final order on review as to 

Costs Appeal Civil Procedure Gndo ( Act X of 

1877 ) section 20d. 

On the 28th July 1878, a decree was pronoun- 
ced by the Subordinate Judge in favour of the 
pl^ntiff except as to portion of his claim. Subse- 
quently on the Jrd February 1879 the defendant 
applied by petition for review of judgment on a 
number of grounds and uiter alia, on the ground 
that he was entitled to costs in portion to the 
amount of the claim of the plaintiff which had 
been disallowed. The Court disallowed all the 
grounds upon which the review was sought save 
that as to costs upon which it passed the following 
order;—'* the last ground as to proportionate 
costs seems to be valid. It was a clerical mistake. 
No reason was given for disallowing the costs, I 
.allow this ground.” 

Held, that the order must be treated aa a 
final order in the suit and not as an order reiect- 
ing aa application for review but allowing the 
amendment of a clerical error which might have 
been rectified under section P06 of the Code of 
Civil Procedure without granting the review and 
an appeal will lie from it if brought within the 
time prescribed for bringing an appeal against a 
similar decree. 

Joykifilten Mookerjee v Ataoor Rohoman 
6 Cal 22=6 C LR 575 

Notes— Ref 28 Cal 177; 5 C W N 792; 22 
Mad .164; 9 0 W N 605. Fol; 3 C I4 

18^S. 
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776 -C P 0 0 20 r. 6 ( 1882— S. 206 J -Order 
diwallowing amendment of decree — Appeal. 

No appeal lies from an order either granting 
or refusing an application under S, 206 0. P. C. 
If the original decree is wrongs parties should ap- 
peal They cannot get it sot aside by applying 
unsuccessfully for its amendment and then app- 
ealing against the order disallowing amendment. 
Kishen Pershad v Radha Madho Pershad 
1 A L J 701=24 AU 268 

777—0 P C 0 20 r 6 (1862 Sec. 206)-Decree 
— Appeal— amendment. 

A Decree, an appeal against which has been 
<Usmiss«d, csnnot be amended by Court which 
made if, The application for amendment must be 
presented to the Court of appeal. 

No appeal lies against an order amending a 
decree but if such order has been made without 
jarisdiebion, the High Court can set it aside on 
revision. 

An appeal may he from the decree as amended. 

Kum^i* Rameswap V Bhaba Sundari 
11 CL J8t = 5lnd Cas 804 

777 A— S. 2i)G 0. P. C.— An order passed 
under s. 206 of the Code of Civil Procedure is 
not appealable under s. 688 of the Code of Civil 
Procedure. Raghiitiath Das. v Raj Kumap 

7 All 276=5 W N 256 

SiiPta v Gaugu. 7 AU 411=5 W N 256 

Notes— Kol 25 All 121; Dist U All 2.^6 F R; 
Con 7 All 4 U, Ref 3 All 661 F B; 8 All 492 
.619; 10 Al/ 51, 21 All 140. 

777 U— S. 2525— (1882 0 P C S 206)-Amend. 
ed decree appeal — An order directing amendment 
of a decree is not appealable but an amended 
decree is appealable Brojolsl Rai v Tara 
Prasaniia 8 C L J 188 

7770 C.P.C. 0.2U r, 6S 115: (l883 Ss. 206,623 
623)— Order amending decree— Appeal— Second 
appeal Review. 

An order under S. 206 0 P, 0, amending a 
deciee is not a decree and no appeal lies sgainst 
such an otder, and the proper remedy is by an 
applieaWo^hn4e^Sfi32 0P 0 7 AU 875 ref to 

f#| 6 Dftl Tei to, S? OsUgS dirt; $ A1J377 
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and 11 A12 814 explained. 

Nalintkshya ( Raghu Nath ) Ghoshal r 
Nabakshar Hossain Chowdhpy. 

SOWN 192=28 Cal 177 

Notes— Ref- 3i Bom 477=9 Bom L R 547; 

3 C L / 188 Hist 3 C L J 188 

777D — “ An appeal shall lie from the decree'’ 
—Finding not embodied in decree. 

In a suit to obtain possession of certain property 
and to set aside a deed, called a deed of endow- 
ment f imkfnama ), on the ground that the 
defendant had fraudulently obtained its execution, 
tbedefendaut pleaded Cl) that the deed was a 
valid one and (li) that she was in possession of the 
property in satisfaction of a dower debt, and her 
possession could not be disturbed so long as the 
debt remained unsatisfied. The Court of first in- 
stance held that the deed was invalid but that the 
defendant was entitled to remain in possession of 
the porperty till her dower-debt was satisfied, and 
the Court passed a decree which merely dismissed 
the suit, without embodying the finding 
as to the deed. On appeal by the Plaintiff to 
the District J udge, the defendant filed objections 
under s. 561 of the Civil Procedure Code in regard 
tj the first Court’s decision that the deed of en- 
dowment was invalid. The Judge dismissed the 
Plaintiff’s appeal, affirming the finding as to dower, 
and, refusing to decide the question of the validity 
of <-he deed, as being unn#»cessary for disposal of 
the claim, disdlowod the defendant’s objection. 
The defendant appealed to the High Court. BeU 
by the Full Beach (Oldfield and Mahmood, JJ.. 
dissenting) that if a decree is upon the face of it, 
entirely in favour of a party to a suit, such decree 
being the thing which by law is made appealable 
and nothing else, that party has no right of appeal 
therefrom. If, in the judgment of which such 
decree is the formal expression, findings have beem 
recorded upon some issues against that party aud 
he desires to have formal effiect given to them by 
the decree, so as to allow of his filing objections 
thereto under s. 661 of the Civil Procedure Code, 
or of appealing therefrom under s, 640, he must 
take steps under s. 206 tu have the decree properly 
brought into conformity with the judgment, so 
that there may be matter on the face of it to show 
that something has been decided against him ;biit 
il b® fulfils to fcalifc th‘9 course^ the* decree, thoqgb 
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in general terras will stand goodat finally deciding 
tbe issues raised by the pleading upon which the 
ultimate determination of the causf' and the decree 
itself rested. The findings in a judgment upon 
matt#>rs which subsequAntly turn out to b« 
immaterial to the grounds upon which a suit is 
finally disposed of, as to the Plaintiff'* right to 
any portion of the relief sought by him as declared 
hy the decree, amount to no more than 
dieia and do not constitute a final decision of the 
kind contemplated by s. IB of the Civil Procedure 
('ode. also that, in the present case, the qu- 
estion as to the validity or otherwise of the deed 
of endowment of Straight, J,, in 2 All 4^7 approv- 
ed and followed, 

Au* Oidfild, J , — contra^ that the decree, to 
agree with the iudgmenf and fulfil the require- 
ments of s 2(U) of the Civil Procedure Code, should 
contain the material points for determination aris- 
ing out of the claim and material for the decision 
thereon ; that if this has not been done, the defect 
is a good ground of appeal, notwithstanding that 
the decn e. on its face, may be altogether in favour 
of the appellant, and notwithstanding that he 
may not have applied for amendment of the decifee 
under s. 206, cr for review of judgment ; and that 
in the present case, the defect in the decree would 
afford a good ground. 

Pz-r Mflhmood. J., that inasmuch as the provi- 
sions of s. 13 of the Civil Procedure 

Code relate as weP to th<‘ trial of 

issues as to the trial of suits, and in the present 
case the \dliclity or otherwise of the deed was a 
matter directly and substantially in issue between 
the parties, and was adjudicated upon, the finding 
of the first t onrt upon that issue was not a mere 
ohter dietum but would be binding upon the def- 
endant as notwithstanding the fact 

that the suit against her was dismissed on the 
ground that she held possession of the property in 
lieu of dower; that whatever has the force of 
jndieafa is necessarily appealable; that the word 
“from” as used in s. 540 or s. 584, and the expre- 
ssion “objection to the decree” in s. 561, refer not 
only to matters existing upon the face of the dec- 
ree, but al«oto those wliirh should have existed 
but do not exist, there; and that the defendant in 
tlu‘ \ resent case was aggrieved or injured by the 
omission in the decree of the first Court, and was 
i herefore entitled to file objectiops t^ it, and, for 

0 c 63 
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the same reason, to appeal to the High Court from 
the decree of the lower appellate Court. Also per Mak 
mood, J., that it was doubtful whether the reliefs 
contemplated by ss, 200 and 623 were open to the 
defendant; but that, even conceding that she ou- 
ght to have sought her remedy under either of 
those sections, her neglect to do so did not make 
her incapable of obtaining the same result by the 
exercise of her right of appeal. 7 A?om 484; 7 All 
480; 2 All 843J d All 3l9; N W P 4 H 0 Kep 1874 
p. 19 referred to. Jamaitunnissa v Lutfuimi- 
ssa. 7 AU606«5W;N8a 

Notes:— Bef: 6 C L J 631 ; 22 Mad 364; 78 
Mom 597; 8 All 354 F B; 17 All 174. Fol: 
28 All b66=:3 A L J 171 =(1906) W N44. 

777E — A decree affirmed by the High ^ hurt 
was amended by the ^burt of first instance. On 
an execution being sough t[]of the amended decree, 
the judgment debtor objected that that was not 
the decree which could be executed. The Court 
disallowed the objection and ordered execution to 
proceed J3?/d that this was a “decree” and not an 
order under s. 206 of the Code of ^'ivil Procedure. 
Muhammad Suleman Khan v Fatima. 

11 All 314. 

Notes— Ex: 5 CW N 192, Kef: 28 Cal 177: 
17 All 478;9CWN67?6. 

('16) Order rejecting insufficiently stamp- 
ed document 

778 — Stamp— Document requiring a stamp- 
Admissible in Evidence-decree Appeal- Document 
admitted by the Court of First Instance. 

When a document is admitted hy the Court of 
First Instance as not requiring a stamp, its admis- 
sibility cannot be questioned in special appeal, 
16 W K 6 followed. Khoob Lsll v Jungle Singh 
8 Cal 787== 2 C L R 439 

Notes— Appril3(i7om 449; P'' B Fol 8 M 
L J 66 

(17) Order refusing to allow document 
to he filed. 

779.— No appeal lies from the refusal of the 
Judge of an Appellate Court to allow a fresh 
document to be filed. Beckwith x Kishto 
Jeehuft Buckshee. Marfih278: 2 Hay, 286. 

Notes— fol: 7 W R 489 ; 7 ii LB Appx 26, 
Eef ; 1 WB 100 ; 23 All 121. 6C LJ 
273; 11 C W N 893 F B ; 36 Cal 34 ? B, 
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780— Appeal. 

No appeal lies under s. 588 of the Code of 
Civil Procedure from an order dismissing an appl- 
ication under s 4t}3, of the Code for an order for 
the attachment of some property to meet any de- 
cree which the applicant might obtain under s, 90 
of Act I Y of 1882. Amba Prasad v Karain 
Das 18WN18 

(18) Order compensating defendant for 
loss of property attached 

781 — Held that no appeal lies to the District 
Court from an order made by a Munsif compens- 
ating a defendant for loss of property attached 
before judgment under s. 84 of Act YIll of 1859. 

Trikam Goverdhan v Dullahh Kiiber. 

2 B H C 889 2nd Ed 367. 

(19) Order for Compensation release of 
attached property. 

782 — No appeal lies from an award of comp- 
ensation on release of attached property. 

Hurosoondurec Dossec v Bungseemohun 
Dass. 3WRMis28 

Htiro Soondery Chowdhrain v Btingshee 
Mohun Doss 8 W R 332 

(20) Order releasing property from 
attachment. 

783 — Order releasing property from attach- 
ment— Claim to property attached —Civil 
Procedure Code, ss. 86, 246. 

the plaintiff sued to recover a money debt, and 
applied for attachment of certain property before 
judgment. The application wasepposed by the 
wife of the defendant, who claimed an interest in 
the property. She was made a defendant by the 
Court of first instance, which wade a decree in 
favour of the plaintiff for the debt, but releasing 
the property from attachment, thus allowing the 
wife’s objection, HcM that, notwithstanding the 
irregularity of thus disposing of the claim by an 
order contained in the decree, such irrecularity 
did not affect the nature of the order releasing 
the property from attachment and no appeal the- 
reform lay to the Judge. George v Ram 

Ruttun. 3 Agra 272 

734 — Proviso — Appea 1 

This jis m appeal by a judgment-debtor whose 
|pov^^blepTO|)6rt^hap been ^%ohed fnei^ecptiop 
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of a claim for money under an order by the 
Subordinate Judge of Mainpuri. The 
appellant had applied to the Court 
below under the last clause of s. 246 of the 
Code of Civil Procedure representing that where- 
as the claim against him was inconsiderable, being 
some Rs. 1,300 or 1,400 only, and whereas landed 
property of his worth Rs. 40,000 had been atta- 
ched in execution and Rs. HOO belonging to him 
were impounded in the Court , still the decree- 
holder has unnecessarily and injuriously procured 
an order of attachment against the appellant’s ho- 
usehold property consisting of chandeliers, lamps 
plants and the like perishable articles. The Sub- 
ordinate Judgi disposed of the application in the 
following words* “No part of the property under 
attachment can be released. When the judgment- 
debtor pays into Court the whole amount of the 
decree, the attached property wull be released. Or- 
dered that the petition be disallowed” Held that 
the order amounted to a decree as defined in s. 2, 
Code of Civil Procedure and was appealable as 
such. That the order of the Court below was very 
perfunctory and inadequate whichisiwply amounts 
tot a refusal to exercise jurisdiction. The case 
must be remanded under s. 562 Code of Civil 
Procedure. Jasw ant Singh v. Bishttn Lai. 

8 W N 155. 

785— Civil Procecure Code (Act X of 1«77) 
Section .588 el (j)— Order refusing in execution to 
attach land or releasing it. 

Beld, that an appeal lies, under Section 688 cl 
3 of Act X of 1877 from an order refusing in exe- 
cution of « decree to attach the land of a judg- 
ment debtor, or releasing it from attachment on 
the ground that it is insufficient for the judg- 
mnet-debtor’s support. Pohlo Mai v Mt. Gowri 

P R4 of 1879 

786— Attachment of property in execution — 
Claim by judgment-debtor on behalf of a Thakur 
as its hhehaif. 

Where a property is attached in execution of 
a decree and the judgment debtor objects on the 
ground that although he is in possession of the same, 
such possession is not on his account but on ac- 
count of two idols (or Hindu deities) and the pro- 
perty is dehdter and he has no personal right in it: 
‘Reld-—^ hat the objection does not fall under the 
prpvipipp^ of sec 2|4 Oiyil procedure Cpde but If }$ 
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a claim under sec 278 and no appeal lies against 
an order passed in such a case. 76 Cal 1 
(1888) 17 Cal 711 (1890) 23 Bom 246 (1898 ; 2 All 
762 (1880) 7 All 36 (1884) 15 Cal 437 C1888) ar>d 
2 Bom 237 (1898) referred to. Bliajahari Pal 
V Ram Lai Das 6 C W N 63 

787-8 115 (1882 s.622)-Givil Procedure Code 
(Act XlV of 1882) sec 278 — Attachment — inve- 
stigation of claim — Order — Appeal. 

No appeal lies from an order passed under s. 
278 of the Civ Pro Code upon the application by 
a person not a party to the suit or by a party to 
a suit applying in a different character to raise 
the attachment. Dayai’am Jagjivan v Cover 
dhandas Dayaram 6 Bom LR462^ 

28 Bom 458 

Notes— Dist 36 Cal 130; Ref 11 Bom L R 754. 

788 —Certain property having been attached 
in execution as belonging to the judgment-debtor, 
a portion was claimed by a third party and relea- 
sed from attachment Eeld that no appeal by the 
judgment -debtor lay from the order of release. 

Sham Soonder Koonwar v Rtighoonath 
^'uhaye 11WR264 

789 — No appeal lies from the order of a Court 
releasing a property from attachment, on the gro- 
und that it IS in the possession of the judgment- 
debtor, not on his own account, but on account of, 
or in trust for, some other person. Radha 

Kishen v Ameerudeen 11 W R 204. 

Notes- B'ol 21 W E365. 

790“Where property attached in execution is 
released at the instance of an intervener, under s. I 
246 Civil Procedure Code and retained in his pos- 
session the decree-holder has no right of appeal, 
AjoodhyaDass 12 W R354 

791— Civ Pro. 1877 ss. 278,280,283, 

An objection was made to the attachment of 
certain property in the execution of a decree by 
the judgment-debtor, on the ground that such 
property was in his possession not as his Own pro- 
perty but on account of an endowment This obje- 
ction was one of the nature to be dealt with under 
section 278 and following sections. TheCourt exe- 
cuting the decree made an order against the 
decree-holder releasing the property fiom attach- 
ment.He^^Z that such order was not appealable, the 


Appeal Gontd. 

18 Orders — Co/itd* 

fact that the objection was made by the judgment 
debtor notwithstanding, and the decree-holder’s 
proper remedy was to institute a suit, under the 
provisions of section 283. Shankar Dial v Amir 

2 All 752 

Notes.— Pol 7 A1136;16 Cal 437; QO W N 63 
Dist 16 Cal m-, 7 All 547 9 All 605;Ref 16 
Cal 1; 10 Mad 117; 23 Bom 237: 8 All 626. 

792— Apppal by decree bolder. 

Where parties holding a decree which declares 
that they have a lien to be satisfied by the sale of 
certain property proceed to attach and sell the 
property, and in pursuing this course are met by 
an objection under Act VIII of 1859, s, 246, and 
that objection is adjudicated unfavourably to 
them, no appeal lies from such adjudication, 
though the parties are at liberty to bring a suit 

to establish their rights. Mittoo Lall v Mahtab 
Kooeree 19 W R 98. 

793— Civil Procedure Code, 1859, s. .946— Act 
X of 1859, s. 106. 

Where land is attached in execution of a rent- 
decree, and on an application either under Act 
VIII of 1859, s. 246, or under Act X of 1869, s. 
106, it is released from attachment by order of a 
Court of competent jurisdiction, such order is not 
subject to appeal, and can only be impugned by 
a regular suit, Upjoon Sahoy v Nilmonee 
Singh Deo 20 W R 90. 

llotcs.— Dist: 3 0 L R 146. 

(21) Order dismissing claim to attached 
property, 

794 — Execution of decree- The heris of the 
deceased obligor of a bond were sued thereon, on 
the ground that they were in possession of the 
property of the deceased, and a decree was made 
in this suit for the lecovery of the amount claim- 
ed, “ from the property of the deceased.” In exe- 
cution of this decree, the plaintiff caused certain 
property to be attached as belonging to the dece- 
ased. The defendants objected to the attachment 
on the ground that the property belonged to them 
The <7ourt executing the decree proceeded to 
investigate this objection, and finding that the 
property did not belong to the defendants, but 
to the deceased, disallowed it. Held ^ that the pro- 
ceedings upon such objections were taken under 
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8.281 of the Code of Civil Procedure and the order 
diiallowiDg it was therefore not appealable. 

Awadh Ktiari v Raktti Tiwatfi 
6 All 109*3 WN 230, 

Util Mafttri v AsMak Ali. 9 All 605. 

Seth Chand Mai v Durga Dei. 12 All 313. 

=10 W N 137. 

Sanwtl Dag y Bismillah Begam. 19 All 430 

«17 W N 115. 

Notes:— Over: 12 All 313 F B. Not Fol: 16 
Cal 1; 9 All 606. Con: 15 Cal 487. Ref: 8 
All 626. 

795— Appeal. 

An objeetioa to the attachment of property 
under s. 278 of the Code of Civil Procedure hav- 
ing been disallowed, an appeal was preferred by 
the judgment-debtors who had taken no part in 
the objection before the Court of first instance. 
B.M that the appeal was not maintainable. 

Bachi Y. Sheo Karan Singh. 6 W H 77. 

796— Civil Procedure Code, 1869, s. 240. 

Where a claim under s. 246 of Act VUI of 

1859 is dismissed, there is no appeal from the 
order of dismissal. Bnksheev. Btingshec- 
dhtif. 6WRMis.,46 

(22) ORDER ON APPLICATION TO ADD 
PARTY. 

797— Civil Procedure Code, 1859, s. 73.— 

No appeal lies against an order passed the 

application made before decree under s. 73 of the 
Civil Procedure Code, except in case of an appeal 
from the decree itself as provided for in s. 363 
3 Mad., 197, does not conflict with this ruling, as 
the petition there was presented in the course of a 
regular appeal then pending in the High Court. 
Muthayammal v. Tirumala Gattndan. 

4MHC22. 

798— Civil Procedure Code, 1859. 

The action of the Court under s. 73 Act VIII 
of 1869, is a matter of discretion, and upon a 
true construction of ss. d63 and 350, not a matter 
of appeal; but an appeal will lie aft er decree a ga- 
iUlfc interlocutory orders, if they affect the decis- 
ou on the merits or the jurisdiction of the Court. 

y. Gope€Sahool4 WR 90 
^ Nohift Krishna 

cm 
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(23) Order refusing application to acM 

party 

799— Orders-s 32 CPC. 

An order refusing an application under s. 32 
of Act X of 187/ by a person to be added as defe- 
ndant is not appealable. Kariman Bibi v Misri 
Lai. 2 All 904. 

Notes— :fol: 21 Cal 639. 

(24) Order rejecting application to add 

party 

800 — Civil Code ss. 32 and 688 cl 2. 

An order rejecting an application under s. 

32 ^the Civil Proceduie Code to be made a par- 
ty Id A suit is not appealable under ol. S «. 588. 
Ahirunnissa Khatoon v Komurunnis'sa 
Khatoon IS Cal 100 

801— 8.588 C P C— Order making defendant 
plaintiff. 

Where a Court having of its own motion added 
certain persons as defendants to a suit aubsequen- 
tly transferred the names of such parties from the 
array of defendants to the array of plaintiffs, it 
was held that the last mentioned order transferr- 
ing the names was appealable. Achamhit Rai 
y. Hans Raj Rai. 16 W N 101. 

802— Civ. Pro Code Ss. 32, BBS (2) appeal 
against order that a plaintiff made defendant. 

An appeal certainly lies from an order whereby 
a party who is plaintiff is made defendant under 
section 588 clause (2). Lakshmana v Para- 
masiva. 12 Mad 489. 

803— Civil Proetdure Pode 1882 Sections STS 
588 (21)— Application to be brought on to record 
m substitution for plaintiff — Dismissal of euch 
applicai ion — Appeal. 

Jifeld, that there is no appeal fiom an order 
difamissingau application tote made a party, 
under *S’ection 372 of the Code of Civil Procedure. 
Section 588 (21) only allows an appeal fi’om an 
order disallowing objections to an application 
under that section. 

19 All 142; y2 All 380; 24 Mad 262 distinguishe'^l 
2t All 53^ : 4 Calc W N 108 cited. 

Mussamwat Sahib Nitr v, Muhamtntdji 
57 PR 1903. 

804— Order striking out parly— Revision. 
Held that an order by the appellate Court stri- 
king Off the name Of a defendant made a party 
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under s. 32 of the Code of Civil Procedure was 
appealable and therefore not open to revision by 
the High Court under s. 622 Code of CWil Pro- 
cedure. Jaipragash Singli v. Har Shankar 
Praead. 2 W N 53 

80§ — In this suit one B was added as a co-defen- 
dant by the first Court. The plaintiff appealed 
from this order to the District Judge, who hear- 
ing the appeal as one under s. 688 cl (2) cancelled 
the lower Court’s order. The original defendant 
then appealed to the High Court. Held that no 
such appeal lay. The defendant’s remedy was by 
revision. R H Skinner v. C W Kinloch 

6 W N 188. 

(25) Order dismissing petition for exami- 
nation of witness 

806— Civil Procedure Code, 2869 Ss. 162, 162. 

The order of a Court dismissing a petition under 
s. 162 and loS, Act VIII of 1669, is final. But the 
Court is bound to show in the face of its judg- 
ment, that judicial discretion has been used, and 
the limit of its powers not exoeeded.Ram Surun 
Singh T. Gooroo Dyal Singh 1 W R 83 
Haro Chand Poramanick v. Krishto Mohun 
Girec 1 W R 297 

Neem Chand Dey v. Anund Coomar Roy 
Chowdhry 7 W R 147 

Notes.— App: 3 W R 68; 3 W i? 13. 

807 — No appeal to a Division Court lies 

against an order of a single Judge of the High 
Court dismising an application for the Court’s 
extraordinaiy jurisdiction under s25 of the Pro- 
vincial 8mali Cause Courts, Act. Hiralal 

Jchharatlal v Bai Asi P J (1897) 318 

(26) Order as to expenses of Witness. 

gog— Civil Procedure t ode, 1869 s. 161. 

An order was made directing the realisation 
(under s, 151 Civil Procedure Code, 1869) by atta- 
chment and sale of the expenses of a witness aft- 
er he was discharged without being required to 
give evidence. A miscellauecus appeal having been 
filed from the order, the High Court issued a rule 
to show cause why the appeal should not be allo- 
wed. On no cause being shown the appeal was 
filed. Bijoy Kishen Hookerjee v. Joy 

Kishen Mookerjee Ji2 W R 430 
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(27) Ordsr s\isp«nding execution for cross 
decree 

809 — No appeal lies from the order of a 
lower Court suspending the execution of a decree 
pending f he result m a cross-decree held by the 
judgment-debtor. Smith v Bulwant Singh 

2 W R Mi« 24 

(^28) Order staying execution of decree. 

810— Civil Procedure Code. 1869 s. 209. 

No appeal lies against an order, under the last 
clause of s. 209 of the Code of Civil Procedure, 
otaying the execution of a decree. The High Court 
hovrever, in the exercise of its extraordinary juri- 
sdiction, will examine the judicial propriety of 

such an order. Gambhirmal v. Chcjmtl 

Jodhmal 11BHC151 

Notes.*— Dist; 7 Oal 788. 

811— C.P.C.O 41 r.6, (1682 Ss.646, 2U) 

Order refusing stay of exeoiition— Decree— appeal 
— Discretion of the lower court — Appellate Court, 
functions of. 

An order passed by an appelate Court under S. 
545 CPC refusing to stay execution is one aga- 
inst which no appeal lies, 12 Bom 279 doubted. 
Courts of appeal should not lightly interef^re with 
a discretion deliberately exerecised by a lower 

Court. Ramchandra v Balmuktind 

6 Bom L R 780=29 Bom 71 

812— Civil Procedure Cod*', (1677), Sections 
243 and 244 — Appeal — btay of Execution proce- 
edings. An order under s^^ction 243 of the Civil 
Procedure Code is not an order determining a 
question between the parties within the meaning 
of Section 244 of the Code and is not appealable, 

Chtitto La 11 Das® v. Ramesharec Da«ee» 
9 Cal 214=12 CLR 53. 

Notes:— Not Pol: 13 Cal 111; 10 All 

369. Disap: 23 Mad 668. Ref: 8 
OWN 267. 

813 — Stay of execution pending suit between 
decree-holder and judgment-debtor — Appeal 
from order staying execution — Civil Procedure 
Code, S. 243.- 

An appeal lies from an order passed under 5. 

[ 243 of the Civil Proc edtare Code, staying execu 
tion of a decree pending a suit between the de- 



I’ 


Notes:-Ref 16 W R 218. 
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cree- holder and judgment-debtor. The plaintiff 
instituted a suit against defendant for recovery 
of money and other relief, which was ultimately 
dismissed in appeal by the High Court, and he 
was ordered to pay defendant Rs. 1,000 as costs 
of the litigation. Plaintiff then brought this suit 
against defendant in the Court of the Subordi- 
nate Judge of F8rukhabad,and while it waspend- 
ing, defendant applied to the Court to execute 
his decree for costs. Plaintiff then applied for 
stay of the execution, and his application was 
refused by the first t^ourt, hut granted by the 
Bistrict Court. On appeal by defendant to the 
High Court, held, that an appeal lay from the 
order, and the Judge’s order was correct. 8 W 
R 392, disapproved. Kassa Mai v. Gopi, 

10 All 339. 

814 — Bond of secuiity — Civil Procedure Code 
(1882), Bs. 545, 68<S\— 

The execution was ordered to be stayed pend- 
ing appeal by the Court which passed the decree, 
on the debtor’s furnishing security to the amount 
of Rs. 70,000, under the provisions of S. 645 of 
the Code of Civil Procedure. The debtor raised 
an objection to the amount of seourity ordered 
to be furnished, and on *-hat ground appealed to 
the High Court. The contention of the decree- 
holder was that no a{ peal lay. JBeld, that the 
order was appealable, and also, on the facts, the 
security required was excessive. 

Udeyadeta Dcy v. Gregson, 12 Cal 624. 

Notes: —b'ol: 12 Bom 30. 

(29) Order releasing surety for 

stay of execution. 

815 — No appeal will lie from an order by a 
District Judge, releasing a surety from security 
taken from him by the iHigh Court, to enable a 
decree-holder to take out execution of his decree 
pending an appeal to the Privy Council, although 
it is an improper one. Abedoonissa Khatoon 
V. Ameeroonifisa Khatoon, 17 W R 464. 

(30) Order rejecting application to 
stay execution etc. for want of 
sanction of Court under S. 462. 

816'— Civil Procedure Code, S. 4.52— Decree by 
the consent of guardian of minor defendant.— 

An application wa>s made for staying execution 


Appeal-<?»«^<^r 
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of, and setting aside a decree which was made 
by the consent of the guardian of a minor de- 
fendant as there was no sanction of the Court un- 
der Sec. 462 Civil Pro. Code. It was rejected. 
Beld, that the order of rejection was non-appeal- 

able. Arunachallam y. Murugsppa, 

12 Mad SOS. 

Notes:— Ref: 17ML J288. 

(31) Order rejecting petition for exe- 
cution by transferee of decree. 

817— Order rejecting petition for execution 
by a purcha«er at a Court sale. — 

The petitioner, claiming to be the transferee 
by opieption of law of a decree, by virtue of his 
purchase of the decree-holder’s interest at a sale 
held in execution of another decree, applied for 
execution. Under Section 232, Civil Procedure 
Code, the Subordinate Judge rejected this peti- 
tion. Held, no appeal lies from the order of the 
Subordinate Judge, rejecting the petition. 

Samba siva v. Shrinivasa, 12 Mad 511. 

Notes:— Fol: 14 Mad 478 Ref: 16 All 483. 
Ex: 26 Mad 545. 

(32) Order refusing stay of execution 
pending suit between decree- 
holder and judgment-debtor. 

818— Civil Procedure Code ( 1882 ), Ss. 243 
and 588.— An appeal lies from an order refusing 
stay of execution under the Civil Procedure Code 
S. 24.3, pending suit between a decree-holder and 
his judgment-debtor. Lingum Krishna Bhu- 

pati Devu v. Kandula Sivaramayya, 
20 Mad 366. 

Notes.*— Ref. 8 C W K 257. 

819 — Letters Patent, S. 1.5 — 0. P. C., Bs, 244, 
60d— -‘Judgment”— Order refusing stay of execu- 
tion— No appeal lies,— 

An order refusing a stay of execution is not a 
“judgment” within the meaning of Art. 15 of the 
Letters Patent, and therefore no appeal lies from 
such an order under that section. JSo doubt, an 
order determining a question referred to in S. 244 
C. P. G., is for the purposes of the Civ. Pro. Code, 
a decree under the special words of S. 2, alt hough 
it is not a decree under the general words of that 
section. But it does not follow that, becauee the 
Legislature have provided that for a special pur- 
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pose aa order under a special section should be 
technically a “decree”, that such an order is a 
“ judgment”, within the meaning of Art.l6 of the 

Letters Patent Darga Prasada Naidu v. 

Mailikarjuna Prasada Naidu, 11 M L J 238. 

(33) Order refusing application to be 
declared insolvent. 

820— Civil Procedure Code (Act X of 1877), 
Sections 861, 688, 01. (17)— Insolvent, Applica- 
tion to be declared — Insolvent, Order refusing ap- 
plication — Appeal under Section 388. cl. (17) of 
Act X of 1877. 

An order disallowing an application to be de- 
clared an insolvent is as much an order made 
under Section 351 of Act X of 1877, as an order 
granting such an application, and is, therefore, 
appealable under Section .588, cl.(17) of that Act. 
4 cJal 885, followed; 5 G L K 135, dissented from. 
Nubbi Buksb v. Chasni, 6 Cal 168 = 

7 C L R 282. 

821 — Order refusing application to be made 
insolvent— Act X of 1877, bs. 84^, 688, 01. 17— 
Appealable order.-— 

Held^ that an order refusing to grant an ap- 
plication under S. 344 of the Civil Procedure 
Code to be made an insolvent is appealable under 
01. 17, S. 588 of the same Code. 

Gopal V. Gidar, P R 124* of 1882. 

822 — Civil Procedure Code (1882), Ss. 851, 
588, cl. 17.— 

An order, made under S.351 refusing to grant 
an application to be made an insolvent, is not lia- 
ble to be appealed against. The appeal allowed 
under S. SoS, cl. 17, so far as an order under S 
851 is concerned, is on behalf of the judgment- 

creditor only. Juggutjeebun Gooptoo v. 

Haroeoomar Pal, 5 Cal 719. 

Juggabun Goopta v. Hurro Koomar Pal, 

6 C L R 135. 

Notes.* — Disap 6* Cal 16<S. 

823— Companies Act— Ss. 1G9, 177, 185, 189, 
2ul, 202 — Appeals from Court’s orders regarding 
winding up of a Company— Position of liquida- 
tors— Delegation of powers by liquidators, vali- 
dity of An appeal lies from any order Or deci- 
sion made by the Court, in the matter of the 
finding up of ^ Company, whether the winding 
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up be compulsory, voluntary or under supervision. 
The language of the first part of S. 159 is taken 
from 8. of the Companies Act of 1862, sub- 
stituting the words “by the Court” for by any 
Court having jurisdiction under this Act. The 
right of appeal conferred by b. 124 extends to all 
decisions in the matter of the winding up of a 
Company, and the substitution of the words “by 
the Court” does not restrict th^ right of appeal 
to cases, in which a company is being wound up 
compulsorily by the Court. 

Kesavaloo Naidu v. Murugappa Mudali, 
16M LJ 537 = 30 Mad 22. 

824j— O rder under S. 361, C. P. C. and Sec- 
tions 368, 588, 589 — Appeal — District Court- 
Divisional Court. — 

The appeal from au order under Section 351, 
6fivil Procedure ^'ode, passed by a District Court 
in an insolvency case lies to the Divisional Court 
under Section 589 of the 6^6, whatever the value 
of the claim may be, un&QX l^unjab Croienment 
Notification No. 940, dated 24th October 1886. — 

Kahn Singh v. Gliulam Muhammad, 
85 P R 1890. 

825 — An appeal lies against an order passed 
under s. 351 of Act X of 1877, although it was an 
ofder refusing to declare petitioner an insolvent. 

Bavachi Packi v. Pierce Leslie & Co., 

2 Mad 219. 

Notes.— Ap; 17 All 218 F B. 

826. — Civil Procedure Code, (1877) s. 588 (n). 

An appeal would lie under s, 588 (n) from 

an order dismissing an application to be 
declaied an insolvent. Mumtaz Hossein v 
Brij Mohun Thakoor. 4f Cal 888. 

Notes:— Appr: 6 Hal 168, 

827. — Civil Pro. Code. 1882 ss. 34d, 688— 
Insolvent Judgment-debtor. 

On the arrest of a debtor on civil process he 
petitioned the Court from which process issued, 
alleging therein his inability to pay the debt with 
a prayer that he should be declared insolvent t 
released. On the same day an order was passed 
by the Court directing his lelease and ordering 
the creditor to proceed against his property. 
He7d, that such an order is appealable. 

Komammi Y Govin^tt 11 
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(34) Ord«r dismissing: petition of insolvent 
debtor. 

828. — Order zpjecting application of insolvent 
debtor — Provincial Hmall Cause Courts Act (TX of 
1887 j S 24-Petition for Insolvency in execution 
of a decree in small cause suit. Civil Procedure 
Code Ss 344, 588. 

In execution proceedings as regards a decree of 
a small cause suit passed by a District Munsifif hav- 
ing insolvoney jurisdiction the judgment-debtors 
filed a petition to be declared Insolvents under s 
344 of Civil Pro. Corle. Petition dismissed by the 
District IMunsiS. Keld order of dismissal is ap- 
pealable to District Court. Vaiktinta Prabhu 
Y Moidin Saheb 15 Mad 89. 

Notes;— Ref: 26 All .>G; Not Fol 15 M L J 68. 

829. — District Court —Order rejecting an ap- 
plication to be declared an insolvent. 

All appeal from an order passed by the first- 
cl»ss Subordinate Judge rejecting an application 
to be declared an insolvent, under a .^?44 of the 
Civ Pro Code 1882. where the subject is Rs J,000 
in value, lies to the DistiiH Court, under s 589 of 

the Code. Manekshali v Dadabhai, 

5 Bom L R 591- 27 Bom 604. 


Appeal -CowM. 
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tion presented in execution of a Small Cause de- 
cree— Appealability to the District Judge. 

Meld that orders passed by a Subordinate 
Judge in insolvency matters are appealable to 
the District Judge under s 588 even where such 
appealable orders are made in execution of a 
small cause decree (12 Mad 472: 15 Mad 23 
All 56,27 Bom 604 reb'ed on.* 17 Mad :3?7 not Fol:) 

P SSami Aiyci* v Ayilam VytM Pattar 
4MLT 455 = 19 MLJ 68, 

831. — Appeal — Appeal from insolvency order- 
Civil Procedure Code 1882, section 588 f 17) and 
589. 

By Punjab Government Notification No V40, 
dated 24th October 1888, the Divisional Court is 
deemed to be the District Court per proviso (aj, 
Section 589 Civil Piocdure Code, 1S82, consequ- 
ently in all suits where the subject-matter is not 
more than Ks 5,000, an appeal from an order 
under Section 351 (a) of the Code lies to the 
Divisional Court. 17 Mad 377. distinguished. 
Bhagwan Das vJai Ram Das 58 PR 1901, 

(36) Order refusing to discharge surety 
insolvent. 


Notes:— Ref* G 0 L J 3s 19 M L J G8. 

(35) Appeal against order of a subordinate 
Court on a petition of insolvency. 

830. — Civil Procedure Code s .589 — Act YIT 
of 1888 8 56 A.ot X of 1888 S 3- Appeal fiom order 
on an insolvency petition to Subordinate Court. 

The decree of the Madras Court (^f Small Cau- 
ses was transferred for execution to the Subordi- 
nate Court of South Malbar. In execution the 
judgment-debtor was arrested, whoapfdied to the 
District Judge to be declared an insolvent. The 
District Judge under section 360 transferred the 
application to the Subordinate Court of South 
for disposal, and on 25th J uly 1888 the iudgment*de- 
btor was declared an iiis^dvent. On 5th November 
1888 an appeal was preferred to the High Court. 
MeU^ that no appeal lay to High Court, 
Sitharama v VythiUnga 12 Mad 472 

Notes;— Pul 15 Mad 89; H) M D J 68. Kef 23 

A|i m. 

0 *8 !■ I; (-1888 38.588,860)' 


832. — s 336 0 P 0 — An nrder, refusing to dis- 

charge a surety under s 336 of the Code of Civil 
Procedure for an insolvent judgment-debtor filing 
bis petition, where the surety was entitled to bis 
discharge, is not appelable Baima Mai v 

Jamna Das 15 All 183. 

(37) Order releasing from attachment after 
acquired property of insolvent judge- 
ment- debtor. 

833. — s568 (17)— s 357 CPC Insolvency. 

A judgment-debtor, who had been declared an 
insolvent, re*^eived some property by inheritance. 
Some of the scheduled creditors applied under 8.367 
of the Code of Civil Procedure for sale of this pro- 
perty. The Court purporting to act under that 
section, made an (*rder on such application, allow- 
ing property to bo relieved on payment by the in- 
solvent of one-third of the scheduled debts. Held 
that the order was appealable as an order under 
8 3J7. Ganeshi Lai v Musarraf Ali 

|6 All 034=:|^ W N 7t 
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834*.— Civil Procedure Code (Aofe Xof 1877), Ss. 
353, 585 (77), and 589— Order reversing on re- 
view previous order granting appellant priority 
in distribution of asseta of insolvent — Appeal - 
able order. 

An order reversing on review of judgment a 
previous order granting the appellant’s priority 
in the difitribiition^of assets of an Insdvent m 
proceedings conducted under Chapter XX of the 
Civil Procedure Code, held, to be an order pass- 
ed on an application such as is contemplated by 
the second clause of 353 of the Code, and there- 
fore to he appealable under S 588 (17), the ap- 
peal lying, under S. 559, to the Chief Court. 

Alliance Bank of Simla v. Walsh. 

P R 66 of 1883. 

(38) Order giving possession to mortga- 
gor on payment after expiry of time. 

835. “ Suit for foieclosure—putling mortga- 
gor in possession on payment after expiry of time 
—Transfer of Property Act (1V of 1882) B. 87. 

In a raortgage-siut a foreclosure decree was 
passed granting three months for the discharge 
of the debt. On failure of payment the decree-hol- 
der after making an application got the posses- 
sion of the property. The mortgagor who had no 
notice ff the application by the mortgagee, ap- 
plied, got the extenlion of time, made payment 
cS: obtained possession — He/d that the mortgagee 
could bring an appeal against the order. 
Naraysna Rcddi v Papayya. 22 Mad 133 

Notes:— 8 1\r li .1 .i05. Fol: 57 Cal 705, 3 
0 L J 533. Dist: 10 L J 3l7. Diss: 25 
Mad 214 F B; 269. Ex: 27 Mad 40. Kef: 
32 Cal 253 F Bs=.9 0 W N 81. 

836. — Ss. 318 319 G P C.-Appeal. 

No appeal will He from an order made under 
s. 318 or s. 319 of the Code of Civil Procedure. 
Dhunda v Burga. 13 W N 122. 

837. — S. 318 C P C.—Appeal. 

HeZd, that an order under s. 318 nf the Code 
of Civil Procedure putting an auction purchaser 
in possession ot the property purchased, was not 
open to appeal as an order under s. 558, nor as a 
decree as it is not so within the meaning of s. 2 
of the Code of Civil Procedure. Narain Singh 
V Psrg%sh. 6 W N 4 . 5 . 

(89) Order* on investigation of claim. 

838. — O obtained a decree in the First Class 

C. C. 64 
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Subordinate Judge’s Court in a suit the subject 
matter of which exeeded Ks. 5o00, In executien 
of the said decree, he attached some land of less 
value than Rs. 6000 as the property of his 
judgment- debtor B, and he was obstructed by 
G. A petitioned under section 226 of Act VIII of 
1859, which petition became a suit wherein 
eventually A’s claim was rejected. Meld^ that an 
appeal from this decision lay to the High Court 
and not to the District Judge, as the second suit 
cannot be regarded as a fresh suit, but the conti- 
nuation of the original suit. Ravloji alias 

Ditikarranbin Tamajiran v Dholapa bin 
Raghu. P J (1879) 507=4 Bom 123 

Notes,— Biss- 4 Bom 516 F B; 14 Bom 627. 
Dist: 22 Oal 530; 6 Bom L R 301. Ap; 

8 Mad 548 F B. Ex: 4 Mad 520. Ref: 13 
Mad 6?0. 

(40; PROCEEBINGvS IN NATURE OF 
FRESH SUIT. 

839— Fresh suit, Proceedings in the nature of 
s, 331 Civil Procedure Code (1882)-Spf‘citic Relief 
Act ( I of 1877 ) s. 9- Jurisdiction of Subordinate 
Judge — 

Under S.9 of the Bpecifie Relief Act, A obtained 
a decree against B and others, for possession of 
certain land. When he went to take possession he 
was obstructed by a third party, ITis application 
for removing the obstruction presented to the 
Munsif was registered as a reguler suit under s. 
.331 of the Civil Procedure Code and he was given 
a decree, which was reversed by the Subordinate 
Judge on appeal. The plaintiff appealed 
Against the order of the Judge to the High 
Court on the ground that the proceedings 
under S. 331 were merely a continuation of the 
original suit under s.9 of the Specific Relief Act, 
and as no appeal lay against a decision 
passed under that Section, no appeal lay 
to the Subordinate Judge— that 
proceedings ’mder a, 331 of the Code are in the 
nature of a fresh suit between the decree— holder 
and a third party, and therefore an appeal lay to 
the Suborpinato Judge. 4 Bom 123, distd. 13 
Mad 620 referred to. 4 Mad 220 Kasir AH 
Fakir* v Meher AH 22 Calc 830 

C 41 ) Order for delivery of Land. 

840— Obstruction by mortgagee inpesaession 
— Civil Procedure Code, 1859, ss. 229, 231, — 
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On ft. complaint by a decree-holder, under s 
226 of. the Civil Procedure Code, against a mort- 
gagee in possession of the land, and two other 
persons who resisted the execution of the decree, 
the Mnnsif passed an order for delivery of posse- 
•sion, but without having numbered and register- 
ed the claim as a suit, as directed by s. 2W of 
the Code, which, in bis oninion, did not apply to 
the claim of a mortgagee in possession; and the 
senior Assistant Judge, though of opinion that 
the Munaif was in error in not proceeding under 
s. 229, ruled that there was no appeal from his 
order, as the claim had not been numbered and 
registered, and investigated. Held, that the irreg- 
ular procedure ot the Munsif should not prevent 
the Court from correcting his error: and that his 
order, which could only have been made under s. 
229 was subject to appeal under s. 231, and should 
therefore be reversed, and the ease lemanded, 
that the claim might be numbered and registered 
as a suit, and an order passed thereon efter the 
investigation, as directed by s. 229 of the Code. 
Musabhai v Shatinuddin Hismuddin 
4 B H C 35 

Notes— Ap 5 M H C K 183. Ex 21 W R 39. 

Ref: B H C R Cr 29; Vi W R Cr 17. 

841— Civil Procedure Code ss. H28, J31 — Obs- 
truction to execution of decree — Dismissal of 
decree-holder’s petition ~ 

Obstruction was offered to the execution of a 
decree for partition of certain property by one 
claiming to be entitled to occupy pait of the land 
in question as a mulgeni tenant. The decree-holder 
presented a petition to the Court under Civil 
Procedure Code s. 328; this petition was rejected, 
and the claim was not numbered and registered 
as a suit. Held that an appeal lay against the 

order rejecting the petition. Gopala v Fernan- 
Bes 16 Mad 127. 

Notes— Diss 9 Bom L R 936: Fol 7 T L J 98; 

Ref 13 0 W N 724. 

(42) Order numbering & registering as 
suit objection of obstruction to execution 
of decree. 

842— Civil Procedure Code, bees 328 and 331 
—Execution of decree— Obstruction to the deli- 
very of possession— Complaint made more than a 
<j|op^h^Wljiset;ii||eof the obstrpetiop— Claim 

4 ^ 
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(18) Ordeas— 

numbered and registdered as a suit— Objection 
with respect to limitation in appeal. — 

Although no appeal lies against an order pass- 
ed under Sec. 331 of the Oivil Procedure Code 
numbering and registering as a suit a complaint 
made at a time beyond a month from the time of 
I the obstruction in an application under Sec 528, 
such order can be objected to when the final 
brder which is appealable as having the force of a 
decree under Sec. 331 is appealed against. The 
Judge in appeal is bound to entertain the object- 
ion that is then made, and to dismiss the applica- 
tion when be finds that it has been wrongly 
admitted. Lala v Narayan P. J 1895 p 504 

=21 Bom 392 

(43) Order rejecting claim to possession. 

843— Civil Procedure Code 1859, s. 230.— 

No appeal lies against an order of the Court 

refusing to entertaion an application under s. 230 
Act VUi of 1859, by a paity other than a defen- 
dant, who diputes the title of the decree- bolder. 
Rasul Bibi v Mobarik AH 2 B L R A C 308 
note: II W R 186. 

844— Person not party to suit— Civil Proced- 
ure Code, 1359, «. 

There is no appeal from an order passeri under 
s. 230 Act VlII of 1869, i ejecting an application 
by a person, not a paDy to the suit, alleging that 
he is being dispossessed by the Court Ameen in 
execution of decree. Khellut Chunder Ghose 

V Prosunnomoye Bossee W R 1864 Mis 24 

Goluck Narain Butt v Bisto Prea Dossee 

1 W R 140 

845— Civil Procedure Code, 1869, s. 230— • 

Where an application was made to the Civil 
' Court, under s. 230 of the Civil Procedure Code, 
by the petitioner disputing th» right of a decree- 
holder to dispossess him of certain immoveable 
property, and the Civil Judge rejected the appli- 
cation, Held that s. 231 of the Civil Procedure 
Code did not give the petitioner a right of appeal 

to the High Court. Strinarasimma Chariyan 

V Narasimma Chariyar 5 M H C 183 

846— Civil Procedure Code, 1869, s. 230— 
Where an application for the remedy provided 
in Act Vlll of 1859, s. 2o0, is refused by a Munsif 
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AppeaI-C9wW. 

(18) Orders— CoM. 

in the Gxerci«e of his discretion, no appeal lies 
against the order of refusal. But where the appli 
cation is admitted and tiled, the opposite side 
called upon to meet it, and the claim subsequent- 
rejected, the order of reiection is a decision 
between the parties on the merits of the applioat- 
ion within the seope of s. 231 from which an 

appeal lies to the Judge, Mookandec Misrain 
V Sheo Lochun Pattuck 21 W R 39 

(44) Order allowing claim to Possession. 

847—Civil Procedure Code 1859 ss. 231 
Huit under s. 15 Act XIV of 1859— 

S brought a suit under s. lo Act XIV of 1859 
obtained a decree and took possession. After this 
B applied under s. 230 Act VIlI of 18.9 alleging 
that he had been in possession and was disposse- 
ssed by S in execution of a decree against another 
party. The Munsif decreed the case in favour of B. 
Held that the latter was not a proceeding under 
the former suit, and the decision upon it was 
appealable under s. 231 Act Vlllof 1859. 

Brohmo Moyee Dabee v Burkut Sirdar 
13 W R 264 

(45) Order refusing to set aside an injunction 

848— s 496 Appeal -An appeal will lie under 
s. 588 cl (24) of the Code of Civil Procedure from 
an order under s. 496 of the Code refusing to set ^ 
aside an injunction ( 6 Calc 168 ) referred to. ^ 
Zabada Jan v Muhammad Taiab ^ 
liS All 8; 12 WN 140 


App03il-Gontd, 

(18) Orders — Contd. 

f 46 Order rejecting plaint as insufficiently 
J Stamped. 

850.— Court Fees’ Act Vll of 1870, Sec. 7, ci. 
I iv sub-cls. (c) and (d) — Valuation of suifc-Valu- 
ation of a suit for injunction-Injunction-Appeal 
^ -Order rejecting plaint as insufficiently stamped. 

A suit for a declaration of right and for an in- 
junction falls under Sec. 7, clause iv sub-clausei 
(c) and (d) of the Court Fees’ Act Vll of 1870. 
J he valuation of the relief sought in such a suit 
rests with the plaintiff, and not with the Court, 

A sued B and C (1) for a declaration of his tit- 
le to certain property, and (2) for an injunction 
restraining C from paying, and B, from receiving 
an allowance of Rs. 5,400 a year out of the in- 
come of the property in dispute. A valued each of 
the reliefs sought at Rs 130. and affixed a Court- 
fee stamp of Rs. 20 to the plaint. 

The Court of first instance rejected the plaint 
as insufficiently stamped holding that the claim 
for the injunction sought should be valued at ten 
times the annual allowance paid by C to B, as pro- 
vided by Sec, 7 clause ii of Act Vll of 1870, 

On appeal to the High Court;— 

Held^ that the suit fell under Sec. 7, clause iv, 
sub-clauses (c) and{d) of the Court Fees’ Act, and 
that plaintiff bad a right to put his own valuation 
on the relief sought. 


(45 A) Order for issue of notice made 
under S. 494. 

849— Civil Procedure Code ss. 494, 588 -order 
for issuo of notice under s. 494. 

Plaintff made a petition to subordinate Court 
praying for the issue of a temporary injunction 
under s 493 of the Civil Procedure Code.The Judge 
declined to pass order without hearing the othor 
side and accordingly notice was issed The plaintiff 
appealed. The district Court made an order grant- 
ing temporary injunction. i/c/J that the Judge 
exercised a jurisdiction not vesW in him by 
law in that no appeal lay from an order 
of tho Subordinate Judge. 

Luis viLuis. 12 Mad 186. 

Notes— Ref 14 M L J 171 F B. I 


I Held> iiho^ that the order rejecting the plaint 
as insufficiently stamped was appealable. Sardar 
Singji V Ganpat Singji. P J 1892, p. 144 

=*17 Bom 66. 

Notes:— Ap: 32 Cal 734*9 OWN 690. Ref: 
n C WN 705: 6 0 L J 427; 19 Bom 198; 
2.3 Bom 486. 

851. An appeal lies from an order rejecting 
a suit failure to pay necessary Court fee on the 
plaint, whether such order is regarded as a regu- 
lar decree dismissing the suit Oran order rejecting 
the plaint. 

Miya Abdul Kadar Abdul Satar y Miya 
Gsfarbhai Usmanbhai. p j (tB97) 272. 

852. -Section 13, Act VII of 1870-Appeal 

from order rejecting plaint for want of proper 
stamp. ^ 

Plaintiffs sued for a declaratory decree, and 
wrote their plaint on a stamp of ten rupees. The 
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kppQdX-Contd. kippedX-Gontd. 

(18) OfdeT&’-Contd, (18) Orders- Contd, 


Court of first instance held that the plaint also 
asked for consequential relief, and required the 
plaintiffs to value their claim accordingly. The 
plaintiffs failed to comply with this requisition, 
and the Court rejected their plaint under Section 
31, Act VlII of 1859 

that an apppeal on the ground that 
the original Court had wrongly construed the 
plaint would lie under Section 36, Act VIII of 
2869, from the order rejecting the plaint, not- 
withstanding Section 12, clause 1 of the Court 
Fees Act, although the appeal involved the de- 
termination of the amount of the stamp fee. 

Pir Mahomed v Gulam Hyder. 


the preliminary question of jurisdiction or rejects 
the plaint. The proceeding is open to appeal; and 
if it appears that jurisdiction has been unduly 
assumed, the subsequent enquiry of right must 
be set asHle as carried on without jurisdiction. 

Moheshur Buksh Singh y Collector of 
Ghazeepore. 2 Agra 214. 

(48) Order returning plaint for pre- 
sentation in proper Court. 

854,— Subject matter of suit to redeem 

usu-fructuary mortgage Appeal — Eeturn of 

plaint— Aot VIIX of 1859— Act X of 1877, Sec- 
tion 58^?. 


V 

f 




P R 42 of 1874. 

8524. — Section 22— Decision of trying Court 
as to valuation of suit, if open to question in 
appeal against decree dismissing suit for non- 
payment of additional Court-fee on day fixed — 
Civil Procedure Code ( Act XlV of U82 ), Sec- 
tion 2-Valuation by plaintiff if determines forum 
of appeal. 

Where the Court in which a suit was instituted 
held that it had been undervalued and directed 
the plaintiff to pay additional Court-fees by a 
certain date, but the plaintiff having failed to do 
so the suit was dismissed. 

HeLd^ that an appeal lay against the decree 
dismissing the suit, and in that appeal the deci- 
sion of the first Court regarding the valuation of 
the suit could be questioned, Sec. 12 of the Court 
Fees Act notwithstanding. 

Heidi further, that an appeal lay to the Court 
of the Judicial Commissioner, although the 
Subordinate Judge valued the suit at Es. 5,000, 
inasmuch as the plaintiff throughout contended 
that the value was below Es 5,000 as stated in 
the plaint. ( 12 C L B ; 28 Cal BU, relied 
on.) Prokash Chandra Sarkar v Bisham- 
hhar Nath Sahi. 14 C W N 343= 

5 Ind Cas 18. 

(47) Order rejecting plaint for want 
of jurisdiction. 

SSS.—Oivil Procedure Code, 1869, Sec- 


‘i ilvr'lfllfh' 
ill, f i' !'!>*( ' I : 


the Court acting under Section 14, 
Squires dn^o and determipes 

* fli" ^ ^ Si 




rr' 


^ ^ kl J 


A suit to redeem a usufructuary mortgage of 
certain lands was instituted in the Munsiff’s 
Court. After the suit had been admitted and the 
parties called on to produce evidence, the Mun- 
siff ordered the plaint in the suit to be returned to 
the plaintiff for piesentation in the proper court, 
on the ground that the suit should have been in- 
stituted in the Court of the Subordinate Judge, 
the value of the property in suit being beyond 
the jurisdiction of a Munsiff. Held, that, under 
Act VITI of 1869, the Munsiff’s order vas appeal- 
able to the lower Appellate Comt, and, under Act 
Xof ]877, the Lower Appellate Court’s order 
to the High Court. 

Kalian Das v Nawal Singh 
1 All 620. 

Notes: — 11 Bom 591. 

855.— Eevision— Munsiff returning plaint on 
ground that case was cognizable by Small Cause 
Court— District Judge on appeal reversing Mun- 
siff’s order and directing him to try the suit— 
Munsiff refusing to proceed on ground that if the 
case was not a small cause, the District Judge 
had no jurisdiction— Appealable order— Course 
of appeal. 

A Munsiff having refurned a plaint for pre- 
sentation in the Small Cause Court, the District 
Judge on appeal reversed the Mnnsiff’s order and 
directed him to receive the plaint and try the suit, 
Thereupon the Munsiff, holding that if the case 
was not a small cause the District Judge had no 
jurisdiction to hear the appeal, and ignoring the 
order of the District Judge that he should receive 
the plaint and try the suit, again returned the 
plaint to the plaintiff. 






J 

I 

i 
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Appeal- ! 

(18) 

Eeld^ that the last or^er of the Munsifl being 
open to appeal was not open +o revision by the 
Chief Court, and though an erroneous order 
was nevertheless binding until set aside in due 
course of procedure by the District Judge. 


kp^QdX-Contd. 

(18) Orders— 6h7?f('7. 

from the order returning the plaint Beni 
Madhtab Das v. Jotindra Mohun Tagore, 

11 C W N 765. 


Bu^ held further, that the said order was 
clearly an erroneous order, for as soon aa the 
Munsiif had decided that the plaint presented 
was a plaint in a suit of nature cognizable by 
a Small Cause Court, that decision determined 
the couise of appeal in the suit for the purpose 
of contesting the Munsiff’s order, and the District 
Juds'e undoubtedly bad lurisdiction to hearths 
appeal, such jurisdiction not depending upon the 
decision he might afterwards arrive at as to the 
nature of the case. HarjasRai v Nirmal 
Singh. 36 P R 1887. 


856.— G P C Sec. 101 ; 0 4d r. 1 ; 0 y r 10 ; 
S. 107 ( 2 ) 0 22 r. 11 ( 1.98^ Secs 588 Cl. ( 6 ) 
57, 582 ) Order of Appellate Court returning 
appeal to be returned to proper Court— Appeal. 

No appeal lies from the order of an appellate 
Court returning an appeal memorandum to be 
presented to the proper Court, though an appeal 
will lie from such order of the appellate Court re- 
turning a plaint, but is properly the subject of revi- 
sion by the High Court, under S.622, C P 0, 14 Mad 

462 dissented from. Raghtinath Charan 

Singh V Shamo Kocri. 31 Cal 344?. 


858 0 P C 0 41 r, 28; S.104: 0. 43. r. 1 (1882 
Ss. 562, 568)— Claims, inconsistent— Plaint, order 
rejecting a decree— Appellate order admitting 
plaint, not a decree — Second appeal. — Where 
the Court of first instance rejected the plaint on 
the ground that it contained two inconsistent 
claims and the Court of appeal held that the 
plaintiffs were entitled to press both claims in 
one suit and directed the first Court to proceed 
with the trial of the suit on its merits. 

HeU, on appeal by the defendant that the 
ordpv of the Court of first instance was an order 
rejectingthe plaint and therefore a decree, and 
the Order of the appellate Court was an order 
admitting the plaint which not being a decree 
nor an order under S. 662 of the C P C was not 


appealable. Bpaja Lai Mitfa v Upenda*a 
KHslina Mitra. 6 C L J 214?. 


857. — Sale, suit to set aside — Value— Return 
of plaint — Waiver. 


A suit to set aside a sale held under the Putni 
Kegulation may be brought in any one of several 
Courts in whose jurisdiction the property or a part 
thereof is situated although the sale was held in 
the Oollectorate of a District other than that in 
which the suit is to be brought. A was 
sold in the Burdwan Collectorate and a suit was 
instituted to set aside the s«le in the Court of the 
Sub-Judge of Hugly in whose jurisdiction a por- 
tion of the property was situate. The Court 
returned the plaint for presentation to the proper 
Court; the plaintiff took back his plaint and pre- 
sented it to the Burdwan Court: That hav- 

ing regard to the action of the Plaintiff in pre- 
senting the plaint to the Burdwan Court, i. ^.,iD 
accepting and acting under the order of the 
Kughly Court it is not open to him to appeal 


859 — Appeal from order of Appellate Court 
returning plaint for amendment or for presenta- 
tion to proper Court — Civil Procedure Code, 
1882, Sections 53, 562, 588 (6)— 

He/J, following 3 All 456, that an 
order of an Appellate Comt returning a plaint 
for amendment or for presentation to the proper 
Court is not appealable und^r Section 568, (6) 
of the Civil Procedure Code, that clause being 
applicable only to orders passed by Courts of 
first instance. Nidhti v Nihsla. 

15 P R 1898. 


859 A — Act VII of 1887 ( Suits Valuation ). 
S. 8— Value of a suit for redemption — Market 
value-~Principal amount — Appeal from an order 
of Subordinate Judge. The value of the subject 
matter of the suit in a redemption suit is not 
the market- value of the property but the amount 
of a mortgage money- In a suit for redemption 
where the principal amount of a mortgage was 
Es. 1,000 held^ that the suit was cognizable by 
a Munsif and an appeal lay to the Distiict Judge 
from an order of the Subordinate Judge return- 
ing a plaint for presentation to the proper Court, 
S. 8 of the Suits Valuation Act does not affect 
the law laid down in. 5 411 332 and 8 All 438. 

Kedar Snrgh v Matabadal Singh. 
5 ALJ 713-AWN (1908)296-31 All 44? 

=1 Ind Cas 703. 
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kYupe&l-Gontd. 

(18) Orders— Oo^/rf. 

860— A plaint may be returned under s 57 
at a stage of the case later than the presentation. 
Abdul Samsd V Rajendro Kishore Singh. 

2 All 357. 

Notes:— Eef. S Bom *13 F B. 

861— s, 588 (6)- Order directing lower Court 

0 return plaint for presentation to proper Court- 
( Act X of 1877 )- r r ^ 

The lower appeallate Court ( Subordinate 
Judge ) decided on appeal by the defendant from 
instance (Munsif) 

that the Court of first instance had no juriedic- 

tion to entertain the suit, as the value ' of the 
subieot matter of the suit exceeded the pecuniary 
limits of Its jurisdiction; and ordered that the 
appellant s appeal be decreed, thedeoision of the 
Munsif bereversedand therecord of the casebesent 
to the Munsif to return the plaint to the plaintiff 
for ^esentationtothe proper Court The 
plaintiff appealed to the High Court from such 
order as an order returning a plaint to be ore- 
sented to the proper Court. Hfld that such order 
could not be regarded as one to which Art fKi /f 

relates to orders returning plaints for amend- ' 
ment or to be presented to the proper Court pass- ^ 
ed by a Court of first instance and not to an order ' 
by an appellate Court upon an appeal to it from i ^ 
the decree of a Court of first instance on general “ 
grounds. The plaintiff’s proper course was to “ 
have preferred a second appeal. Bindea ' “ 

3 All 456. 1 w 

ChattarLalvHarLal. 3 W N 166.' Z 


kpp&B,\‘Contd. 

(18) Orders — Oontd, 

863-C P C S. 107 (S) 0 SPrll; S. I04 o 
^3 r; S. 10«( 1882 Ss. 5*3, 588 (6) 689).Retnrn of 
I plaint by Appellate Court — Appeal. 

S. 582 gives the appellate Court power to re- 
turn a plaint presented in a Court of a grade 
lower than that of the Court competent to try it for 
presentation to the proper Court. An appeal lies 
from such an order. 3 All 466 overruled 21 Mad 

234 and 26 Cal 276 foil. Wahid ullah v Kanhsyi 
Lai. 1902 AWN 222=25 All 174 F B. 

Notes— Bef. 31 Cal 3^4. 

864-Ordef returning Plaint presented to 
proper Court— Eemand by Appellate Court— 
Sec^d Appeal-Civ. Pro. 1877 ss. 57 ( a ) 662, 


Notes-Ciss. 21 Mad 3,44. Wst. 20 Oal 276 

Bef. 22 Bom 965. Over. 25 Ail luV ^ 

862 — Civil Proce<iare Code 
588, 589-Returu of plaint-IpIfjS;;- 
pioper Court— order undei Civil Pr T 

an order returning a plaint under * 4 ^^ ^ 
of the powers conferred on if hr S ssp 
lies to the High Court under S jso ’ T 
is not prohibited by S, 5g8 * app'^al 

r , ^^stinguished. 

^oor Bux Salioo v Brii ini 

26 Cal 275 = 3 CWK24S. 
Notes:— Fol. 25 All }74 W E- n * 

Bef. 81 Oat 344 ni»f f 

w Oist. 31 Oal 738 


g The Court of first instance made an order 
‘® in a suit to be presented to 

■h Court, on the ground that it was not 

competent to try such suit. Ou appeal from 

'' Sirf fi that the 

jf of first instance was competent to try such 

f. suit, made an order “ decreeing the appeal.” it 

, sahs 

f be returned for retrial ” 

. that the appeal would not lie 

, as It was m reality one from an order passed in 
appeal from an order returning a plaint which 
under the last clause of s. 588 of Act X Lf m? 
was final, and not au appeal from an order re- 
ending a case under section 562, the character 
of the original order of the Appellate Court not 

order 

Singh ® Nawingh Sevak 

*1., ,c. 3 All 855. 

Abdul Samadv Rajendro Kishore Singh 

2 All 357. 

865-Civil Procedure Code, 1877, ss. 67 688 
Court-Traus. 

transferred to rT4npSto°tol‘" 

proper Tourt -JurisdiSl ‘be 

Court subordinL toTt 

suit was instituted was not the 

suit should have beenTnrf ! f “ ‘bs 

the Court to which it w ! ’ 

winch It Was transteiTed made an 
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Appeal-^7owi«i. 

(18) Orders— Co7itd. 

order dismissing it, and directing the return of 
the plaint for presentation to the proper Court. 
Held that such order must be taken to have been 
passed under s. 67 of the Civil Procedure Code, 
and was therefore appealable under s. 588 (6). | 
Pachaoni Awasthi v Ilahi Bakhsh. 

4 All 478. 

Kotcs.— Bef: 31 Cal 3U. 

( 48 (a) ) Order returning plaint for pre- 
sentation to proper Court. 

865 A— Order returning plaint for presenta- 
tion to proper Court— Submission to the order — 
Bight of appeal, effect on. Where a plaint was 
returned for presentation to the proper Tourt 
having jurisdiction and the plaintiff submitted to 
the order and presented the plaint to such Court, 
held, that it was not- now open to him to appeal 
from the order returning the plaint. 11 C W N 
765, Fol. Suraj Kunwar v Sardar Karam 
Singh. 0 C 98 

865 B.— Plaint— Return of — Civil Procedure 
Code (Act XIV of 1582), Secs. 16, 17, 19, 67— 
Appeal. 

Where a plaint has been returned to the pla- 
intiff to be presented to the proper Court, it is 
not open to him to appeal from the order of re- 
turn, after he has taken back the plaint and re- 
filed it in the Court directed. Beni Madhub 
Das V Jotendra Mohan Tagore. 

5 CL J 580-11 CWN 765. 

(49) Order allowing amendment 
of plaint. 

860. — Order allowing Amendment of Plaint 
—Civ. Pro. Code 1877, ss. 53, 588 (6). 

The plaintiff in a suit applied for the amend- 
ment of the plaint. The defendant objected to 
the amendment, and a day was fixed by the C<^urt 
for the “admission or rejection of the petition of 
amendment and the determination of the defend- 
ant’s objections thereto.” The Court, after hearing 
the parties, made an order allowing the “petition 
of amendment, ” and rejecting the defendant’s 
objections. The defendant appealed from such 
order to the High Court. Held that, inasmuch 
as orders amending plaints then and there are 
not made appealable by Act X of 1877. and it 
lyas intQ this category, if into any at all, that 


kppenl-Omtd. 

(18) Orders — Co7itd, 

such order must fall, such order was not appeal- 
able. Rajindra Kishore Singh v Radha 
Prasad Singh. 3 All 354. 

867. — Cir. Pro. Code, s. 588, cl. 6 — Appeal — 
Order returning plaint for Amendment. 

S. 588, cl. 6, C. P. C., is applicable to every 
order “returning a plaint for amendment”. The 
clause, as it originally stood, mentioned specifically 
ss. 53,64 and 67, but, as amended by Act VII of 
1«85, there is no such limitation. 

Kuppachiammal v. Laden. 6 M L J 2, 

868. — PrActice— Appeal— Order directing 
amendment of plaint— C.P. 0., ss. 53, 588,691. 

No appeal lies from an order by a Court un- 
der s. 63 of the O.P.C., directing an amendment 
of a plaint upon its file. (3 All 864, Fol;) 
less a statute specifically gives a right of appeal 
from ft particular decree or order, no sueh appeal 
is entertainable Or can be preferred. ii Mad 26. 

8 All 364 =x A W N 1889, 7, Bef. 

Muhammad Husain v Badri Prasad. 

AWN T889. 83. 

869-874.— Deciee—C. P. 0., 1,<?82, ss 2, 582 
and 688 (6)— Order by Appellate Court directing 
that plaint be returned for presentation to pro- 
per Court. 

Meld, that the order of the Divisional Court 
directing the plaint to be returned for presenta- 
tion in a Court having jurisdiction is an order 
appealable under s. 5S8 (6) of the Civ, Pro. Code 
and is not a decree as defined in s. 2 of the Code. 
‘26 Oal 27.5, 27 Mad 28 C Fob; 15 P R 18.98, Not 
Hira Lai v Karori Mai 
P L R 1900, p. 137 

(50) Order of remand after former 
remand. 

875. — There is no appeal from the order of a 
lower Appellate Court remanding a case a second 
time on the ground that the former order of re- 
mand had not been cairied out. 

Radhabullub Surma v. Anundmoyee 
Debia. W R1864, Mis., 39. 

376 — S. 105, cl. (2), OXLf, ir, 23, 25-Remand 
I Order— Appeal, if lie s after suit is finally dis- 
closed of on appeal, 


I 
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Appeal -Gontd. 

(18) OadePs— j 

Where a suit has been remauded on appeal, ' 
an appeal from the order after the suit has been 
taken np by the first Court on remand and finally 
disposed of is incompetent, 

S. 105, cl. (2) of the new 0. P. 0. has no bear- 
ing on this question but applies to the conv<=rse 
c«se. 32 Cal 1023=9 OWN 895; 12 C W N 590; 
Fol ; 36 Cal 762, m.; 30 All 179, Fob; 3;S Mad 
83, Dist Janaki Nath Roy Chowdhury v. 

Promotha Nath Roy Chowdhury. 

15 C W N 830. 


g77, — Suit for partition C, P. 0. s. 562— 

Remand — Appeal— Court-fee. 

A District Judge, in appeal in a suit for a 
partition Of a houso. lemanded the suit after de- 
ciding to what fractional shares the parties weie 
entitled, in order that the partition might be 
carried out by the Court of first instance. The 
District Judge, however, erroneously described 
his order as an order of remand under s. 562 of 
the Code. Held, on appeal from such order, that 
the memorandum of appeal must be stamped as 
an appeal from a decTee. 

Umra Ali Khan v Abdul Subhan Khan. 

AWN 1908,40=5 A L J 545. I 

Notes:— A W N 1889, 198 Foil. 

g78._CP CO. 4! T. 23; S. 104; 0. 43 r. 1 , s. 305 
(1882 8s. 56Z 588 el. (28), and .591 )— Pteraand, 
questic/ning the validity of the order of— Appeal 
against the final deciee, objection as to the re- 
mand order taken in. He/r/, that although no ap- 
peal has been prt-ferred under a. 588. cl. (28), 
Civil Procedure Code, against the order remanding 
the case under s. 562 Civil Procedure Code, the 
validity of the remand order can be questioned m 
second appeal preferred atrainst the final deciee 
passed in the case, Ic ia not necessary that the 
appellant should appeal on other grounds as well; 
the appeal may be lodged against the final decree 
solely upon the ground thac the remand order 
was illegal. (12 All 510); (18 Ali 19); (22 All :366); 
(14 Bora 32); (18 Mad 42l); and (28 Cal ,324) ref- 
ferred to. Sri Harakh v Rana Dat. 

9 0 C 80. 

879 — Decree— Remand— Civ. tro. Code, 
s. 562 — Declaratory suit relating to two pieces 
hi land dismissed in tota by first Court upon pi e- 
Oourt^ disipissing suit 


i b|i 4#»||«4 tiFk,ii uiii ti 


kppeal-Conid. 

(18) OMei^s—Ccmtd. 

as to one piece, and remanding case as to the 
other piece— Inapplicability of Civ. Pro, Code, 
s. 562— Illegality of order— Scope of appeal from 
order of remand. 

Plaintiff prayed for a declaratory decree of 
title to two plots of land, one in Lahore, the 
other in Tchra. The first Court dismissed the 
whole suit on the ground of want ot juriadiotion. 
On appeal the Divieioual Judge, agreeing with 
the first Court, confirmed the decree of dismissal 
as to the Lahore land, but reversed the decree 
as to the Ichra land, and remanded the suit as 
regards that portion of the claim under s. 662, 
Civ, Pro. Code, for a decision on the merits. 
Plaintiffs preferred an appeal under s. 588, to 
the Chief Court impugning the whole order of 
the Divisional Judge. Respondent contended 
that as the appeal was only from an order of 
remand under s. 562, Civ. Pro. Code, the rest of 
the order could not be attacked upon such ap- 
peal. Eeld, (i) that the appellant cannot be de- 
prived of the right of appeal as to the Lahore 
land simply because of the/c?v« of the Divisional 
Judge’a order, which while finally adjudicating 
upon the plaintiff’s claim to the Lahore land, was 
not incorporated in any decree from which an 
appeal might be preferred, (li) That s 562, Civ. 
Pro. Code, was inapplicable to the case, as the 
Di\ isionalJudge, on appeal, did not rernsse thf 
de( rPG of the fii&t Court upon a preliminary point, 
but upheld it to the extent of the claim to the 
Lahore land, an 1 reversed it only in j/art. (iii) 
The order was illegal also, because if acted upon 
it would result in two decre<=‘& being passed in 
one and the same suit, which is illegal. Unless 
the decree an a whole is reversed upon the preli- 
minaiy point, a remand under s. .562, ^hv. Pro. 
Code, is not permissible. (.3 P R 1892. Fob) 

Amolak Shall v. Charaii Das. 

149 P W R 1908. 

880. — Execution of decree— Bond given by 
surety for judgment -debtor— Suit by decree-hold- 
er against surety without impleading judgment- 

deVitor — Amendment of plaint Appeal — Civil 

Procedure Code, 1882, Section 53, clause (b) (ii) 
and (iii), and Section .552. 

Plaintiff in execution of e decree against one 
D having attached certain land belonging to the 
latter, the defendant in the present suit became 
surety for D (or the of R$ 50 a yea^. 
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The '] ahsildar in forwarding the security to the 
execution Court recomended that should there 
be any default by the surety in paying the an- 
nual sura, the decree-holder should obtain posses- 
sion of the land. The execution Court, apparent- 
ly considering the security sufficient, filed the 
proceedings and made no orders on the Tahsil- 
dar's recommendation, ihe surety made default 
in paying the Rs. 60 due for Sambat 1952. and 
plaintffi sued him in respect thereof. The first 
Court held that D. should have been made a co- 
defendant and that plaiptifi should also have 
sued for the possession of the land attached by 
him as afioresaid. It therefore returned the plaint 
for amendment. Plaintiff appealed to the Dis- 
trict Judge j who remanded the case under Sec- 
tion 562 for decision on the merits. 

Held, that as no decree had been passed by 
the first Court and the appeal to the District 
Judge was under section 538 (d) of the Civil Pro- 
cedure Code, the District Judge erred in quoting 
Bec*-ion 562 of the Code in his order, which should 
simply have set aside that of the first Court and 
diitcted it to decide the case on the plaint as it 
stood. 

But Ifeld that, the order of the first Court in 
returning the plamt being wrong, the error in 
the order of the District Judge was immaterial. 

Jaliati Khan v. Chanda Singh. 

59 P R 1869. 

r 51-52) ORDER OF REMAND. 

881 — (^umre. 

Whether, when a lower Appellate Court re- 
verses a decree of a lower Court on the plea of li- 
mitation, and remands the case to be tried upon 
the merits, such decision is an order prior to de- 
cree from which no appeal will lie. 

Mahomed Anjoh v Gotiree PersbadSha 

6 W R 61 

Notes: -FoL* 7 W R 331. Ref: 2 All 752 

882— Section 562.— And Section oS8 ( 28 ) 
— Appeal from order of remand — Scope of such 
appeal. 

HoW, that Under Section 688, Civil Procedure 
Code, no appp'd lies from an order of remand 
whf‘re the paity does not seek either to traverse 
the remand order passed by the Appellate Court, 

C G 65 


kppeSLl-Cmtd. 

18 Orders— Oontd, 

or its finding upon the proliminary point as to 
which it has differed from the first Court, but 
seeks to traverse the decision as to a preiiminary 
point in which both the Courts have concurred 
and in regard to which no reference has been 
made under Section 562, Sayad Muhammad 
Ishaq V Mohru Mai 28 P R 1902 

883- C P CO. 41 r. 23 ;S. 104; 0 43 r. 1 (1882 
Ss. 662, 588)— N. W. P. Tenancy Act (ll of 1901 
— Ss. 180, 193 — Appeal order of remand— Rent 
suit. 

An order passed by a District Judge remand- 
ing a rent suit for retrial does not amount to a 
decree. S. 58s of the Civil Procedure Code does 
not apply to proceedings in Rent suits, and 
therefore no appeal would lie to High Court 
against an order of remand under S. 562 of tbe 
Civil Procedure Code. Zahui’ AH v Sher AH 
3ALJ 20=C1906)A W N5=28 All 283 

884- C P 0 0. 41 r. 25 (1882 S. 562)-Appeal- 
Remand-appeal— Afl-er remand, maintainability. 

The fact that the appellant did not appeal 
from the order of the lower appellate Court re- 
manding the case to the first Court did not have 
the effect of his losing the right of appeal fr6m 
the final decision. K S Bonner jee v Raj- 
eh andra Dutt. 11 C L J 577. 

885- Order of remand — Completion of pro- 
ceedings under — Appeal from order of re- 
mand. 

An appeal from an order of remand cannot 
be allowed, if the said appeal is preferred after 
the completion of proceedings under the remand 
ordei in the first Court. 12 Cal 45, Dist ; 129 P 
R 1884, Fol) Mussammat Mehran v Fattah 
Din. 83 P R of 1886. 

Notes.-Not Fol 89 P R 15fi»l ; Dist, 65 P B 
1887. 

886*0 P 0 0 XXI, rr 23 and 25-Order passed 
under wrong rule, efict of —Redemption, suit for 
— Regulation XVII of 1806 or Act IV of 1882, 
proceedings under, necessary to extinguish title 
of mortgagor — Mortgagor, effect of expunging 
the name of —Mortgagee, adverse possession by. 

Where an order of remand was made virtual- 
ly under Order XXl, rule :iH, but by a clerical 
mistake rule 25 was quoted ; held, that the order 
was appealable. 
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Where no steps to foreclose a mortgage had 
been taken, either under Regulation XVII of 
1806 or under Act IV of 1882, held^ that a suit to 
redeem could not be held as barred merely on the 
ground that the Settlement Officer bad expunged 
the name of the mortgagor from the Kheioat (32 
Oal 296 ; a A L J 71 ; 1 0 L J 584 , 7 Bom L R 
1 ; 9 0 W N 501, Fol ; 8 0 G 33, Diat.; 

Ange Lai v Jagdish Singh, 9 Ind Cas 431 

886A— Suit adjourned from one date to an* 
other — Court’s convenience— Failure of Court 
to direct witnesses to appear on adjourned date 
— Decree exparte on latter date — Defendant not 
prevented by sufficient cause from appearing — 
Appeal — Remand of suit — Court not bound to 
direct appearance of witnesses— Civ. Pro. Code, 
1881, S. 162— Remand illegal— No appeal against 
order of remand — App^^al treated as revision — 
Civ. Pro. Code, 1908, U XLllI, r. I, cl. (a), 0 
XLI, r. 23. 

A MunsifE adjourned the hearing of a suit 
from one date to another, not at the request of 
parties but for want of time, but failed to direct 
the witnesses who were present to appear on the 
adjourned date of hearing. 

On the adjourned date, he passed an ex parte 
decree. An application to set aside the er parte 
decree was refused. There being no appeal 
against the order of refusal, an appeal was pre- 
ferred against the ejr part'* decree itself. The 
District Judge, on appeal, found that the defen- 
dants were not prevented by sufficient cause 
from appearing on the date fixed for hearing, but 
set aside the decree and remanded the case for 
disposal after giving the defendants an oppor- 
tunity to adduce their evidence, on the ground 
that the District Munsif failed t> direct the wit- 
nesses who were present to appear on the ad- 
journed date. 

Eeld that S. 165, Civ. Pro Code, 1882, does not 
impose any such duty on the trying Court, and 
that the order of remand was made without 
jurisdiction, 

JBeld^ also that, as no appeal lies against the 
District Judge’s order of remand, because 0 XLlil, 
r. 1, cl (a), OiT Pro Code, 1908, does not give an 
order of remand which is not 
. i 1908, the 


kppeal-Oontd. 

18 Orders^Co/ifd. 

Civil miscellaneous appeal may be treated as a 
Civil Revision Petition. Reference ; —(a) 24 
Mad 200 Ref: Vijayarsghaya Reddi v Kom- 
marappa Rcddi, 11 M L T 199, 

887— Where the first Court held a suit barr- 
ed by limitation and on the ground of res judi- 
cata, and the lower Appellate Court (in reversal 
of that Court’s judgment) remanded the case for 
trial on its merit **, — Held that an appeal lay 
from the lower Appellate Court’s order of remand. 

Kurumoonnissa Btbce v Goojpoo Pefshad 
Shah. 7 W R 331. 

888- 0 P C 0 41, r. 23 ; S. 104 0 43, r. 1 (1882 Ss, 
562 and 588)— Order of remand— Whether appeal 
lies after suit is finally disposed of. 

An appeal under S. 588, Civ. Pro. Code, cannot 
be entertained, if preferred after the suit has 
been finally disposed of by the lower Court, (9 
OWN m, Fol : 12 All 540 Dist.) Salig Ram 
V Brij Bilas. 14 A L J 869 == 

AW N(1907} 234=29 All 659= 
L J869 

Notes:— Over: 30 All 479 F B=:(l,908) W N 
195=5 ALJ 447 FB Fol: 30 All 191= 
(1908) WN76 = 6ALJ 270. 

889- 0 P C 0 41 r. 23 (1882-S 652)- Appeal- 
Ord®r directing certain acts which could be pas* 
sed only under S. 585— Order not warranted by 
section — Lower Court’s decree not set aside — In- 
formality — Appealability of. 

Where an appellate Court directs the Court of 
first instance to do what could be 
directed only under S. 562, C P 0, 
but the order is informal in that the lower 
Court’s decree was not set aside: Held, that the 
order was in substance one under S, .562 and is 
therefore, appealable. Lai Ram Saran Lai v 
Nem Narain Singh- 6 C W N 326. 

890— 0. P. C. 0. 41. r. 23 ; S, 104. 0 43 
r. 1 ; S. 105 (1882 Ss. 562, 688, 591)-AppeaI from 
remand order after final decree. 

An appeal from an order of remand passed 
under S, 562. C. P, C. cannot be entertained if 
presented after the final disposal of the suiL 32 
Cal 45 dist. Senible : An order of remand under 
S. 565. 0 P, O.is an order which ajOEfots decision of 
th^ pn tj^e i^erits, e;^oe|yMon b^ 
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^ taken to the validity of such an order in an ap- 

peal from the final decision. Hadhu Sudan 
{ Sen V Kamini Kanta Sen. 9 C W N 895 = 

^ 32 Cal 1023. 

* Notes:— Bef; 6 L J 64:7 : 7 0 L J 553 ; 12 0 

, W N 590 : 36 Oal 762 . Fol: 4 A L J 569; 

W N (1907) 2U ; 10 0 L J 113 ; 29 All 
669 ;7 C L J 107 ; 30 All l9l=(1908 W N 
j 76=5 A LJ 270. Diss : 30 All 479 FB 

I =(1908; W N 19S «5 A L J 447. 

j 891.-0 P 0 0. 41, r. 23; S. 104; 0. 43, r. 1 (1882 

j — Ss. 662, 598)— First Court rejecting plaint for 

j niultifariousness—Appellate Court reversing and 

I ordering trial— Order under S. 662— Appeal— S. 

I 

Where the first Court rejected the plaint on 
the ground of misjoinder of causes of action and 
of Defendants, and the lower Appellate Court 
upon appeal set aside the order and remanded 
the case for decision on the merits. 

Meld — That an appeal lies to the High Court 
under S. 588 against that order as an order un- 
der S. 562 C. P. 0. 

Rsm Prosad v S M. Sachi Dassi. 

6 C W N 535. 

Notes.— 8 C L J 196. IJisy, 120 P R 
1907. 

892.— C P 0 0. 41 r. 25, S. 104, 0. 45 r. I (1882 
Ss. 562, 588)-Order of remand- Appeal from, after 
(ieciee in suit — C. P. Code, ss. 662, 688, 691 — 
Pre-emption — Wajib-ul-arz — Arzidari land “Tla- 

f qiat” — ‘ ‘H issedar” — Deh. 

An appeal lies from an order of remand pass- 
ed under S. 562 C. P. Code, even though before 
the filing of the appeal, the suit has been decid- 
ed in compliance with the order of remand. 

I Amztdan in District Basti are not members 

of the co-parcenary body in a village, A cus- 
tom of pre-emption, recorded in a Wajih-vhar: 

' in respect nf the transfer of a haqiat by a 

(lar applies only to co-parceners, and no claim 
; can be maintained in respect of the sale of (ira/.i- 

] dan land. 12 All 510 B) 12Cal 46: 3 A L J 

B 40 Fol. and 29 All 669 overruled. Uman 
Kuari v Jarbandhan Pathak. 

5 1 L J 447 (F B)= A W N (1908) 195 = 

4 M L T 162. 


kpp^dX-GontA. 
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893.— Civ. Pro. Code, 1882 Ss. 562, 664— 

Against remand, when to be presented — Erro- 
neous order carried out— Subsequent proceedings, 
whether void — Waiver — Final disposal of suit- 
date of— Validity of remand order when to be 
challenged — Alternative but not co-existent re- 
medy— Per Stephen J., 

An appeal against a remand order, presented 
before the suit is finally disposed of under that 
order, that is, before tne final decree in the suit 
has been passed, is good; but a party cannot 
wait till the final disposal of the suit and the 
appeal against the interlocutory order without 
appealing from the decree in the suit. Proceed- 
ings subsequent to an illegal order ^bf remand 
might be valid under certain circumstances. 

(28 Oal 324 = 6 OWN 509, 5 C L J 71 Ref). Per 
Mookerjee J. — Although when a Court of first 
appeal, purporting to act under s. 562 of the 
Civ. Pro. Code, lemands a case to the Court of 
first instance which had not decided the suit 
merely on a preliminary point, the order is erro- 
neous, yet if the order of remand had been carri- 
ed out subsequent proceedings are not void 
merely because of such error, and will be set 
aside only if it is established that the erroneous 
remand order has affected the merits of the case. 

The error does not affect the jurisdiction of the 
Courts, and consequently may be cured by con- 
sent. The provisions in ss. 662 and 564 of the 
Oiv. Pro. Code were introduced for the benefit 
of litigants, 80 as to guard against a fresh trial 
of the whole cause in the Court of first instance 
and to protect them from the delay, trouble and 
expense of a fresh appeal; if, therefore, litigants 
find it the more advantageous course that the 
whole case should be retried and consent to such 
a procedure, an order of remand contrary to the 
provisions of s. 664 of the Civ. Pro, Code is not !. 

null and void. A party who has consented to ! 

such an order, is not entitled to treat it as void [ 

and incapable of being validated by consent or |- 

waiver. ( 28 Mad 45/ = 16 M L J 236, Ik ) Under ■ 

some circumstances, the final disposal of the suit I 

may be taken to be the delivery of the judgment, \ 

When a litigant has the right to choose between I 

two remedies which are not co-existent but t 

alternative, he may select and adopt one as better 
adapted than the other, to work out his purpose; ' 

but once he has made his choice, and adopted one 
of the alternative rem edies, h is act at once operates 
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as a bar as re^nids the other, and the bar is final 
and absolute. Where an order of remand has 
been made, its validity may be challensjed directly 
and immediately by an appf^al under 688, cl. 28, 
or indirectly und^^r s, 591, when an appeal is pre- 
ferred against the final decree in the suit. The 
party affected by the order of remand should 
make his election. He may, if he chooses, prefer 
an appeal against the order of remand, and obtain 
a stay of proceedings during the penden- 
cy of the appeal ; he may, on the other hand 
carry out the order of remand, take the chance 
of a successful termination of the suit in his 
favour, and, in the event of defeat, prefer an 
appeal against the final decree in which the 
validity of the order of remand may be questioned. 
He cannot, however, if he has carried out the 
order of remand and taken the full benefit of it, 
turn round and prefer an appeal against the 
order of remand. 6 C JL J 680 Cons. 

Bainkunta Nath Day v Nawab Salimullah 
Bahadup, 6CLJ 54^7=12 CWN 590. 

Notes:— Fol 10 0 L J 113=36 Cal 762=1 Ind 
Cas 413; R 13 0 W N 1197=10 0 L J 
420=2 Ind Cas 129, 6 Ind Gas 170=14 
OWN 759. 


Appeal-Con^rf. 
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Notes-Dist : 65 P R 1887 ; Not Fol • 89 P H 
1891 Fol : 83 P R 1886 ; 117 P R 1886. 

896 — 0 PCS. 109-a — Appeal from order of 
remand passed by a Special Judge-— C PCs. J^S8, 

An appeal does not lie from an order of re- 
mand passed by Special Judge under the Bengal 
Tenancy Act. Mothurchtindra Hajumdar v 
Taras unkar Ghose. 7 C W N 44*0 • 

897. — 0 P C 1882 s. 56'2— Preliminary point 
—Decree in accordance with award. 

[n the Court of District Muusiff the award 
wap unsuccessfully challenged on the ground that 
the arbitrator was interested, and the decree was 
passed in accordance with the award. In an ap- 
peal by the defendant it was decided that the 
objection was well founded and the subordinate 
Judge set aside the award and remanded the esse 
for trial. The plaintiff appealed to the High 
Court. Held (1) that appeal could lie as the de- 
cision was on a preliminary point under s. 562 
and not a judgment in accordance with award. 
Krishnati Chetti v Muthu Palandi Vacha 
Makali Tevar 22 Mad 172. 

Notes.— Ref: 27 Mad.255 F B; U M L J J56. 

898. — Ss. 562, 584, 586, 588 (28), 589. 



894 — 0, P, 0. 0.4 1 r. 23 (188fi S 662)-appeal 
order of remand-after it is carried out maintain- 
ability of. 

When an order of remand has been carried 
into effect before the filing out of an appeal 
against the ord*r, the appeal is not maintainable 
32 Cal 102J; 29 All 659 Fol. Gulzan Mai v 
Kabir-un-nissa. 5 A L J 270=A W N 1908 
76=30 All 191. 

895 — Appeal from order remanding case under 
Section 562, Civil procedure Code — Completion 
of proceedings under remand order during pen- 
dency of appeal — Refusal to entertain appeal. 

Where at the hearing in the Chief Court of an 
appeal from an order of remand under Sechon 
662 of the Civil Procedure Cod#», it appeared that 
the said order had been already carried out and 
a new decree given by the first Court, which was 
itself under appeal in the Lower Appellate 
Court, the Chief Court declined to entertain the 
appeal from the said order of remand. AH 
Bftl^adair Ehan v Raja Aladad Khaa P R 129 
^ M of 1884. 


An order on appeal from a decree in an original 
suit of the nature cognisable in mufassil Courts 
of Small Causes, under s. 562 of the Code of Ci- 
vil Procedure, remanding the suit for retrial, is 
appealable, section J86 notwithstanding, as that 
section applies to appeals from appellate decrees 
and not to appeals from orders. The CoHectoi? 
of Bijnoi’ V Manager of the Estate of Cliati- 

3 All 18, 

Notes.— Fol: 7 Bom 292. Dist: 24 Cal 774; 

12 Mad 116* Ref: 19 Mad 391. 

899. — There is a right of appeal from an or- 

der of remand by an Appellate Court, notwith- 
standing the provisions of sec. 586 of the Civil 
Procedure Code. Mahadev Narsinh y 

Ragho Keshav P J (1883) 123=7 Bom 292. 

Notes— Di«t: 21 Cal 'tli; 12 Mad 116. Ref: 

19 Mad 391. 

(53) ORDER OF REMAND ON SPECIAL 
POINT. 

900. — Reversal of decree on appeal. 
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In a snit for the enhancement of rent, the 
Collector dismissed the snit. On appeal the Jud- 
ge held that the rent was liable to enhancement 
and remanded the case to the Collector to find 
what rate was equitable. Held that an appeal lay 
from the decision of the Judge, notwithstanding 
the remand to find the rates. Ncelmoney 

Singh Beo v Shoblitin Bifoce. Marsh 600. 

(54) ORDER OF REMAND MADE WITHOUT 
JURISDICTION 

901.- -Order of Remand — Want of Jurisdic- 
tion — Civil Procedure Code (1§82) Ss. 66*2, 588 — 
Proceedings taken by first Court pending appeal 
from order. 

In a case, though a local investigation was 
suggested by the Courts, neither party desired to 
have it, and so a "decree was made on the 
material then befoie the Court. The case was re- 
manded on appeal for a local investigation to be 
held, at the fiisi instance at the cost of the plain- 
tiff. The lower Court, thereupon ordered the plain- 
tiff to deposit the costs of the investigation, and 
on his default, dismissed the suit. 'Jhe remand 
order was found to be made without jurisdiction. 
Held, that all proceedings taken by the Court of 
first instance after the remand and pending the 
appeal from that order were null and void, as 
the juiisdiction of that Court to hear the case 
after remand depended on the validity of the 
order for remand. An appeal, therefore, lay from 
the order of remand, notwithstanding the Court 
of first instance had subsequently made what pur- 
ported to be a final decree in the suit. Jatinga 
Valley Tea Company v Chera Tea Company 

12 Cal 45. 

Notes— Ap; 12 All 610 F B. Dist; 32 Gal 1023 

=0 0 W N 895 Ref; 6 C L J 517; 30 All 

m F ; w N 195=5 a l j 447; 

12 C W N 590. 

— Civil Procedure Code (Act XI V of 
1^82), Section 562— Appeal from order of remand 
— Rejection of appeal on ground that older has 
been carried out. 

It is the practice of the Chief Court to reject 
appeals from oiders of lemand under Section 
662, Civil Procedure Code, when at the healing 
of the appeal it appears that such orders have 
been carried out by the Lower Court, whether 


Appeal-Coni^^. 

18 Ordefs— 

the final oid<^r of such Court has been appealed 
against or not. P R 129 of 1884 followed, 
Lachman v Muhammad Hosein. 

PR 117 of 1886. 

Notes.— Not Fol; 89 P R 1891. 

901B.— O.P.C.0.21, rr 97, 99, 103 (1882 S.335)— 
Decree — Execution — Reaistence to Possession — 
Obstruction by manager of a joint Hindu family 
— Blinor co-parceners not bound by manager’s 
acts after partition, 

Y, as a manager Of a joint Hm-^u family, 
offered obstruction to defendants in taking posses- 
sion of certain land in execution of a decree. 
Some time after this, the minor step-brothers of 
V having separated from V and the lands to 
which the obstruction was offered having been 
allotted to the minor’s share. V took no further 
part in the miscellaneous proceeding that follow- 
ed the obstruction, and on the 6th August 1808, 
the Court passed an order under S. 335 of the 
Civ. Pro. Code, in favour to the same conditions 
as to appeal or otherwise as a decree, and an or- 
der by the District Judge on appeal, reversing 
the order of the First Court on the preliminary 
point and remanding the application for trial on 
the merits, is an order under S. 652 OP 0 and 
an appeal lies to the High Court against such an 
order. Baranagope Jute Factopy Co. Ld. v 
Raj Kumap Rai. 13 C W N 724=^ 

1 Ind Cas 785. 

90 1C. — Held that no appeal would lie from 
an order made under s. 662 of the Code of Civil 
Procedure in an appeal under s. 658 from an or- 
der under s. 4^6 of the Code of Civil Procedure. 
24 Cal 774 followed. Thanday Lai v Sarman 
Lai. 19 W N 68. 

(55) Ordep Remanding Case. 

902. — Civil Procedure Code, s, 688, els. 16 
and 28 and s. 522— Superintendence of High 
Court 

Land having been sold in execution cf decree 
one claiming that it had been held by the judg- 
ment-debtor benami for him applied that the sale 
cancelled. He was not a party to the decree, 

I and on that ground his petition was dismissed, 
The Appellate Court was of opinion that it has 
been wrongly dismi&sed, and remanded the case 
j to be disposed of on the merits. Held, on rovi- 
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siOD, that the order remanding the case was not 
appealable, and consequently that the petition 
for revision was maintainable. Timmanna 
Banta v Mahabala Bhatta 19 Mad 167 * 

6 H L J 24 

Notes.— 23 Bom 160, 

903.— S. 10*; 0 45 r. 1; 0 39 r 2 Ss. 

688, 493)— Order under S. 588 final. 

Where in an appeal against an order, the ap- 
peal court passes an order of remand. HeU^ 
that every Older under S. 688 is final and no 
appeal lay. Venkatapathi Naidu v Tirumali 
Chctti. 24 Mad 447. 


17, an appeal lies from such an order, Hafiz 
Abdul Rahim Khan v Hari Raj Singh. 

22 All 405, 20 W N 157. 

(56) Order remajnding appeal case for 

investigation. 

907 — Civil Procedure Code, 1859, s. 363, 

No appeal lies from an order of the Judge re- 
manding an appeal case to the Court below for 
further investigation °s to the facts. Haromohtin 
Mookerjec v Shoonoyanee Mohunt Thakoo- 
rancy . Marsh., 469; 2 Hay 59 1 1 

(57) Order remanding case after local 

investigation. 


904.— C.P.C.O 41 r.23 (1882S.662) Practice- 
Order of remand — Appeal — Bemand order carri- 
ed out — Occupancy holdidg — Usufructuary mort- 
gage made in 1898 — Suit by mortgagee for posses- 
sion in 1904 — Agra Tenancy Act (II of 1.901), Ss. 2 
(4) 21— Betrospective eiSect. 


The fact that an order of remand made by 
the lower Appellate Court has been earned out 
by the Court of first instance is no bar to the 
hearing of an appeal against t>’e order of remand 
by making a usufructuary mortgage. (12 All 510 
Fol: 16 All 2 19; 26 All 78 Ref;) Babu Lai v 
Ram Kali (1906 jAWN28=3ALJ40 

905. — S. 190 — Applicability of ss, 56i and 
628, 0 P C. to rent suits.) 

S, 190 of Act No Xll of 1881 makes s. 562 of Act 
Ho XIV of 1882 applicable to appeals from a 
Ut)urt of Revenue to a District J adge, and where 
in such a casea District Judge has made an ordei 
of remand under a. 562 of the Code of Civil Pro- 
cedure an appeal will lie from such order to the 
High Court under s. 685, cl. (28), of Act No. XI V 
of 1882. Panap Singh v Narain Das 

16 All 375«14W N120 


1 ‘/i‘ 


906, “C.P.O. Rule of the Kumaon Rules. 

The Deputy Commissioner of Naini Tal deci- 
ded that a suit was barred by limitation, and also 
recorded findings on the other issues. The 
Commissioner reversed the finding on 
the point of limitation and reman- 
ded the case under s. 66‘2 of the Code of Civil Pro- 
cedute. that under Government Notification 


dated the 27fch of June 1891, Rule 


908 — Ordor remanding case after lo<‘al inves- 
tigation — Civil Procedure Code, 1559, s. 363. 

An appeal lies from an order remanding a case 
for re-trial after l(»cal investigation, such order 
not being one under s. 363. Jeebun Kissen 

Roy V Dwarkanath Roy Chowdhry. 

WR1864, 363. 

(58) Ordejp directing a local investigation, 

909— Order directing a local investigation. 

No appeal lies from the order of a Judge di- 
recting a local investigation by an ameen. 

Bahadur Ali v Bhabo Soonduree Bebia 
Chowdhrain, 7 W R 425. 

Notes:— Ap , 3 Cal 258. Koi : 6 B H 0 R 161 

(59) Order in case on appeal after 

compromise reported. 

910 — Civil Procedure Code, 1859 s. 36 i. 

An appeal having gone down on remand 
from the High Court, the Zillah Judge considered 
he was bound to proceed with it, notwithstand- 
ing a representation made to him by petition that 
a compromise had been entered into between 
the parties. £reld that, by s, 563 of the Civil 
Procedure Code, an appeal could not be preferred 
against this order of the Judge. Soroop Naraia 
Pandah v Soondur Porya. 11 W R 605 

(60) Order remand in suit cogniza- 
ble by Small Cause Court. 

911— 913 — Order of remand in suit cogni^a- 
V>le by Small Cause Court— Civil Procedure Code, 
88.588(28) and 686, 

/ 
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Appeal-C'wii. Appeal-CbniSrf. 

18 Orders— CimUl 18 Orders— 


^ In a suit to recover Rs. 238 (being the purchase- 

money for certain land) on failure to perform the 
contract to sell the plaintiff the land, the Mun- 
I sif decided the case on the issue of limitation 

^ only, and /leld, the suit was barred. The Judge 

held it was not barred, and made an order re- 
manding the cavse for trial on the other issues. It 
was objected that, the suit being for a sum less 
than Rs.600 and of a nature oognizable by a Small 
Cause Court, no appeal lay against the order of 
remand, JTe7d, following 8 All 18. and 7 Bom 
293, that the right of appeal conferred by s. 588, 
Civil Procedure Code, is not controlled by s. 688, 
and therefore an appeal lay. Chinntambi 

Gounden v Chinnana Gounden. 19 Mad 391 

, 914— C.P C.S.104; 0. 43 r. 1; S.102 (1882 Ss. 

' 58f) cl. 28, 586) — Appeal from order of remand in 

m suit of Small Cause nature : 

An appeal from an order of remand passed by 
the Appellate Court is specially given by Cl. 28 
of S. 588, C. P. 0., and S. 586. 0. P. 0., which 
bars a second appealin suits of a Small Cause 
Court nature of below Rs. 600 in value does not 
exclude an appeal from an order of remand pas- 
sed in such a suit. Agandh Mahto v Khagah 
AHtillah. 11 C W K 862, 

915 — Civil Procedure Code (Act XIV of 1852), 
Sections 562, 588 (2S) -Appeal from District Jud- 
ge’s order of remand in Small Cause not exceed- 
ing Rs. 500 in value -Finality of such order on 
merits of the preliminary question-Punjab Courts 
Act (XVill of 1884). Section 40. 

Where on an appeal in a Small Cause not 
exceeding Rs. 600 in value, a District J ndge re- 
mands the case under Section 5b2 ot the Civil 
Procedure Code, the decision given by the Dis- 
trict Judge upon the merits of preliminary ques- 
tion is not open to be attacked upon an appeal 
against the order under Section 66 and the 
only question open in such appeal is whether the 
right procedure has been followed in remand- 
ing under Section 562, Civil Pro- 
cedure Code. Dilavrar Khan v Doulat Ram 
PR 126 of 1886. 

Notes:— Overr : 85 P R 1896 F A. 

(61-'62) Order in small cause court 
suit by judge without jurisdiction. 

of S^pil Gfus^ Court ppit to 


Subordinate Judge — Appeal, 

This suit was instituted in the Court of a Sub- 
ordinate Judge exercising Small Cause Court ju- 
risdiction. The Subordinate Judge retired shortly 
after, and the District Judge directed his succes- 
sor, who was not invested with Small Cause 
Court powers, to try the suit Ihis was done 
and the Subordinate Judge dismissed the suit. 
The District Judge entertained an appeal from 
his decree, and set aside his decision. Reid, that 
the order of transfer made by the District Judge 
must be taken to have been made under s. 26 of 
the Code of Civil Procedure, and that consequent 
ly the Subordinate Judge who tried the case was a 
Small Cause Court, no appeal therefore lay to 
the District Judge. Dost Muhammad v 

Kauleshar Rai. 5 All 274, 3 W N 49 

Notes.— Ref: lA AU32^. Diss: 31 Cal 1067, 

("63) Interlocutory order in Small 
Cause Court suit. 

917-lnterlocutory order in Small Cause Court 
suit. 

Although no appeal lies to the High Court 
from the final decree made in such a suit cog- 
nizable by a Small Cause Court, an appeal lies 
from an interlocutory order made in such a suit 
by a District Court. Golam Husen v Musa 
Miya Hamad All 8 Bom 260 

(64) Order of remand in Small Cause 

Court suit, 

916 — Small Cause Court Suit— Remand 
order— Civil Procedure Code (1852) ss. 66P, 586 
688 (cl 28) and 589. ' 

A Court while exercising appellate jurisdic- 
tion, pa8Sv.d an order under S. 5o2, of remanding 
a case of the Small Cause Court class as described 
in 5, 686. Held that, under the express words 
of the second portion of S. 689 of the code, an 
appeal lies to the High Court from such an or- 
der. . Kirte Mohaldar v Ramjan Mohaldar. 

10 Cal 523. 

Notes.— Dist; 24 Cal 774. 

(65) Order of Small Cause Court in 

execution. 

919-920— No appeal lies to the High Court 
from the order of a SmalliOause Court in execution. 
Mutter Lail y pepi psfs. W R 1864 Jttie 3sl 
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Appeal-Conii. 

18 Qi^6.evn'-Contd. 

( 66 ) Order of judge refusing to execute 

Small Cause Court decree. 

921- An appeal lies from the order of a Judge 
refusing to execute a decree of a Small Cause 
Court. Dellawar Ali v Dabee Persbad. 

11 WR 208 . 

922.— Civil Procedure Code ( 1832 ) Ss. 523, 
228, 249, 622~-Moffussil Small Cause Court Act 
(XI of 1S65) Ss. 20, 21 — Munsilf’s ord-^r refusing 
to execute Small Cause Court decree sent to him 
for execution. 

Plaintiff in a Small Cause suit, obtained a de- 
cree which he sought to execute under a certifi- 
cate granted by the judge under s. 20 of the 
Mufussil Small Caus^ Court Act against the im- 
moveable property of the defendant, situated 
within the junsdiotion of a District MunsifP. The 
plaintiH accordingly piesented a petition to the 
District Munsiff under S. 249 of the Civil Proce- 
dure. Held, that an appeal lay to the District 
Perumal v Venkatarama 
11 Mad 130. 

(67) Order of subordinate judge in over- 
valued Small Cause Court suit. 

923— Valuation of suit— Act XI of ]6’(>5, ss. 
.*), 21 Subordinate Judge invested with the iuris- 
diction of a Small Cause Court. 

A suit was filed in the Court of a First Class 
Subordinate Judge invested with the powers of a 
Small Cause Court up to Rs. 500. The claim was 
for Rs 530-7-3, as money had and received by the 
defendant to the plaintiff’s use. The Subordinate 
Judge did not deal with the case under his Small 
Cause Court jurisdiction, but tried it as an ordi 
nary suit, nnd gave the plaintiff a decree for 
Rs. 441-0.7. On appeal, the District Judge was of 
opinion that the claim had been recklessly over- 
valued, and he held, therefore, that the suit was 
onecognimblebyaSmall Cause Court, and that 
the appeal was barred. reversing the deci 
Sion of the lower Appellate Court, that as the 

claim or exceeded Rg. 500~-the necu 

mazy limit of the junsd.otmn of a .;oart of Sm«n 
Oansea under a, 5 of Act Xl of i865-and as the 
case was not “tried under” the Act . o, 
finalhy to the decree of the HuhoXi “ 
which ^“^‘terrfore. appealable. Damodha; 

TlttiajiGosaviv Trimbak Sakhat-am. 

to Bom $70 


Appeal-Ooni^d, 

18 OMers-^Co/ifd. 

Notes:— 24 Cal 661. 

(68) Order declining jurisdiction 

924— An appeal lies from the decision of a 
Court upon the hearing of a cause that it has no 
]urisdiction on the ground that the suit has been 
instituted in the wrong district. 

Bheraj Mahatab v Mudoosoodun Mookerjee 

Marsh 572 

(69) Order of Mamlatdar in boundary 
dispute 

925— In a case where boundaries of land are 
disputed, an appeal from the mamlatdar lies to 
the (Joilector. A District Judge has no power 
to entertain such an appeal. Narayan Vayan- 
katesh v. Dhandu Damodhar, 4 B H C 167. 

Notesr-^Dist: 6 B H C R 72, Ref; 8 B H C 
R 186. 

(70) Order allowing deci’ee-holder 

to take credit for his decree as 
purchaser. 

926— Civil Procedure Code, 1859, S, 270,— 

Where a second decree holder is hims-If pur- 
cbasei of a property sold in execulion of his own 
decree, and instead of the money being deposited 

m Court, an order is obtained allowing the de- 
cree-holder as purchaser to pay the purchase- 
money by his decree being taken as a credit- on 

aocoont of th» purchase, such order is not open 
to appeal under 270, Act VilX of 1859. 

Rajaram Chowdhpy v. Seetola Buksh 
Misser, 7 W R II 3 . 

(71) Order directing prosecution 

for forgery. 

927— — No appeal lies from an order of a Civil 
Court directing a criminal prosecution for for- 
gery committed before it. Gungs Narain Sir- 
ear V. Azeezoonissa Beebee, 5 W R Mis 18 

Bshan Chunder Dutt v. Prannath 
Chowdhry, Marsh 270=2 Hay 236. 

(72) Order in execution of decree. 

928— Power of Senior Assistant Judge.— 

JleU, that a Senior Assistant Judge is not 

competent to hear an appeal from an order made 
la tlio execution of a decree in a case in which 
he is not competent to hear an appeal from the 
decree Itself. Narbheram Kisandas v. 

Navmdpam Ku$hli»am, 5 B H C 46 
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KppeSil-Oontd. 

18 Orders- 

(73) Order making over proceeds of 
sale to Official i^sf^ignee. 

929 -No appeal lies from the order of a Judge 
making over to the official assignee the proceeds 
of property sold in execution. Indur Chtinder 
Doogar v. The Official Assignee, 11 W RlOO 
Neet Lall v. Miller, 11 W R 420. 

(74) Order rejecting appeal. 

980 —Civil Procedure Code, 1859, S. 336. — 
An appeal is not admissible against an order 
passed under S. 336, Act VIII o! 1859. 
j Gouree Sunkur 11 W R 556. 

I 931 — Dismissed as barred by time.— 

? Orders dismissing petitions of appeal as barred 

by time, if time had in fact expired, are final as 
regards appeal. P R 2 of 1869, provided that an 
opportunity had been given to appellant t o ex- 
plain the delay.— Maddat Khan v. Mukarrah, 
i PR 47 of 1875. 

(75) Order rejecting application to 
sue as pauper. 

1 932 — Civil Procedure Code, 1877, S. 688.— 

No appeal lies under Act X of 1877 from an 
I order made under that Act rejecting an applica- 

tion for permission to sue as a pauper. 

Collis V. Manohar Das, 1 All 745. 

933— Appeal— Dismissal of application for 
rejecHng original application under S. 311 dis- 
missed for default — C. ?. C., IS. 103; — 

No appeal lies against an order rejecting an 
I application purporting to have b=»en made under 

S. 703 for reviving an application made under S. 
311,0 P. C., dismissed for non-appearance. 10 
^ Bom 453; 11 Mad 319; 10 W R 122 foil— 

Jung Bahadur v. Mahad^o Prasad, 
8 C W N 160=31 Cal 207. 

s 934— Effect of, on decree appealed againsfc:- 

I The decree of the lower Court does not cease 

I to be binding upon the parties by the mere fact 

I of appeal, though the pendence of the appeal 

I would open the whole question for the appellate 

I Court. — Rajah M. Bhaskara Setupati v. 

1 Narayanaswamy Gurukkal, 12 M L J 360. 

I 935—0 PCS. 2; 0 22 v. 10; s. 104, 0 43 r. 7 I 

I (1882)-Sa. 2, 372, 588 (21) —Order allowing objec- j 

I tion under S. S7S^Order or decree— Appeal, — 

! P C. 6Q 


kppeal-Oontd. 

18 OrderB^Cimfd. 

An order rejecting an application by an assig 
nee under s. 373, O. P. 0., to be brought on the [- 

I record in the place of the plaintiff is not appeal- | 

able; nor is <»uGh an order a decree within the i 

meaning of S. 2, G. P C. 27 11 380 and 19 All k 

142 distinguished; 4 0 WE 403 ret to, | 

Tej Singh V. Chebeli Ram, (1902) AWN I 

84=24 All 342. | 

936— Act VIII of 1859, Section 371.— i 

! 

No appeal lies from an order refusing to allow 
an appeal in pauppri^.-Rnrvie Singh v. Il 

Ject Singh, P R 62 of 1870. || 

(76) Order allowing withdrawal of suit. J 

937 — Order allowing withdrawal of suit — ||j 

Civil Procedure Code, 1882, s. 373— Withdrawal 

of suit — Appeal from order permitting withdra- tli 

wal, — An order under «?. 373 of the C.vil Proce- || 

dure Code permitting the withdrawal of a suit |!j 

with liberty to bring a fresh one, not being made ‘||1 

appealable by s. 588, or being a “decree” within 
the meaning of s. 2, is not appealable. 

Kalian Singh v, Lckhraj Singh, 6 All 211. j' 

Notes:--Foll; 78 Tal 322: 15 All 169; 16 All I 

19; 17 All 97; Ref; 9 All 263. Sj' 

(77) Order directing suit to foe re admit- i 

ted and registered. i 

SSS— Order re-admitting and registering the i: 

suit, — An appeal does not lie from an order made I; 

by a lower Court, directing a suit to be re-admit- i 

led and registered on the tile of the Court. ||.j 

Hirdhamun Jha v. Jinghoor Jha, 5 Cal 711. i 

(78) Order of Civil Court on conviction I 

of escape from custody. i 

939 — Civil Procedure Code, 1877, s. 651. — |j 

Quasre — Whether a person convicted under 1 

section 651 of the ^ivil Procedure Code, of escap- P 

ing from lawful custody, who is sentenced to one § 

month’s imprisonment only, can under section 
588 (2^ of that Code appeal. Empress v. 1 

Amar Nath, 5 All 318. 1 

(79) Order of collector in execution 

of decree. | 

940 — Order pa^ised by a Collector in the exer- 
cise of the powers conferred on him under s. 520 | 

and the following sections of the ,Code of Civil I 



- - ■ - - ^ 




ilr 
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Appeal-Con/d. 

18 Orders-Confd. 

Procedure relating to the execution of a decree of 
a Oivil O^'urt after transfer of the decree to him 
under g.320,are not appealable to the High Court. 
Held, therefore that the order of a Collector dis- 
allowing an application by the judgment-debtor 
that the amount of the decree might be satisfied 
by temporary I transfer of his immoveable property, 
and ordering the sale of such property, and the 
order of a Collector confirming a sale, were not 
appealable to the High Court, Madho Prasad v. 
Hansa Kuap, 5 All 314=. 8 W N 59. 

Kishun Ram v. Sarju Prasad, 6 W N 168. 

Notes: — Not Fol: 11 Bom 478 Disap.’ 7 All 
407. Fol: U All 94 F B; 18 All 437. Dist: 

9 All 602; 12 All 564. Ref: 8 Bom 801; 

9 All 48. 

(80) Order disallowing olaim. 

941 — Order disallowing claim — S. 322B of 
Civil Procedure Code, Act X of 1877 — Miscellane- 
ous appeal,— An appeal from the decision by 
which a disputed claim is settled und**! s. 322 B 
of the Code of Civil Procedure, Act X of 1877, 
is oognizable as a miscellaneous appeal i. p., an 
appeal from a decree not passed in a regular suit, 
Srinivasa Ayyangar v. Peria Tambi 
Nayakar, 4 Mad 420. 

Notes.— Diss; 7 All J66. Ret: 10 Bom 248. 

Dist: 29 Mad 173. 

( 81 ) Order directing penalty to be enforc- 
ed under Stamp Act. 

942— Oi’der for the enforcem#»nt of penalty 
under Stamp Act— Order not appealable as a 
decree— Civil Procedure Code (1859), S. 365— 
Civil Procedure Code (18/7), S. 588 — 

A decision of Judge which directs the enforce- 
ment of penalty under the Stamp Act, the case 
being afterwards proceeded with, is not appeal- 
able as a decree, as it cannot be said to be decree 
affecting the merits of the case or the jurisdiction 
of the Court. Nor can it be said that such a de- 
cision is an “order as to a fine” within the mean- 
ing of S. 365 (Civil Procedure Code 1859) which 
corresponds to S.688 cl.29, (Civil Procedure Code, 
1877). Sonaka Chowdrain y. Bhoobun- 
joyShaha, 5 Cal3lt 


kppeol-Oonid. 

18 Orders-Contd. 

( 82 ) Order dismissing suit on failure to 
serve summons. 

943 — Civil Procedure Oofle Act, XIV of 188P, 
Sections 97 and 58v4. Appeal — “ Decree Semble; 
An order dismissing a suit under Section 97 of 
the Civil Procedure Code is not p decree and is 
not appealable. Lucky Churn Chowdhry v 
Budurrunnlssa. 9 Cal 627=12 C L R 484. 

(83) Order dismissing suit on failure to 
give security for costs. 

944“— a. J81 C P C— An order passed under 
s. J8i Code of Oivil Procedure dismisbing a suit 
for failure by the plaintiff to give security for 
costs is a decree and appealable as such. 

Williams v Brown 8 All 108 F B. 


Notes:- 

307. 


■Dist. 18 All 101 F B. Ref. 19 Bom 


945— 0 P C 0 41 r 10 (1882 S. 549)-Security 
for costs, non-compliance with order to furnish 
No appeal for re-admission of rejected appeal on 
account of. No appeal will lie from an order 
refusing to re admit an appeal which had been 
rejected under S. 549 C P 0 on account of non- 
compliance with an order to furnish security for 
costs. 18 All 101 foil. 13 I A 67 dist. 

Ferozi Bcgam v Abdul Latif. 
1908 AWN 53=30 All 143=5 A L J 109 

=3 M L T221. 

946— Civil Procedure Code, 1889, Section 
136—“ Decree ’’-—Appeal — An order under Sec- 
tion 1J6 of the Civil Procedure Code, dismissing 
a suit, is a decree from which an appeal lies. 

Khushali Mai v PalaMal. 43 P R 1898. 

( 84 ) Order of single Judge to High 
Court, 

947 — Oivil Procedure Code, 1877, s, 588— 

S. 588, Act X of 1877, restricting appeals 
against orders, does not apply to prevent an 
appeal to the High Court from the order of a 
Judge of that Court. Hurrish Chunder 

Chowdhry v K«lisundari Dcbi. 

9 Calc 482=12 C L R 511. 

Notes:— 101 A 4= 12 CL R448,’ .511 Appl. 
18 Gal 182; i3 M L J 497; 11 Mad 296. 
Fol. 23 Cal 6«0; 22 Mad 68 F B; 23 Mad 
517; 8 M LJ231 F B; 28 Mad 127= 
14 ^ Xj J 43y^ ; 33 CpJ 3()6ip|i0 p TT 
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kpp^^X-Oontd. 


18 OT&etB-Contd , 


297=2 C L J 1J2; 10 0 W N 986 = 
3.^ Oal rm, Dist. 17 Cal 465; 11 All 27H 
Con. 26 Cal 861: U All 22b F B; 10 Cal 
252;Appr. 7 C L J 884;Bef SOWN 781; 
20 Mad 4b7; 8 M L J 251 F B; 11 M L J 
riQ; 17 All 488; 28 Mad 667; 25 Mad 48Z 
W B; 565; 4 Bom b R 342. 


-Referred to 10 Bom h R 1057. 


(85) Order setting aside sale in execution 
of decree for rent. 


Notes;— Ap. 8 0 W N 184. 


950— Bengal Tenancy Act S. lo3— Non ap- 
pealable-decree — Sale in execution — Order 
setling aside or confirming sale— Appeal — Held 
by the majority of the full Bench ( Rampini. 
4 dissenting ) — 


An order passed on an application under secs. 
24af and 811 C P 0 to set aside a sale held in 
execution of a decree for rent when the decree- 
holder is the auction purchaser is an order which 
decides a question relating to title to land or to 
some interest in land as between parties having 
conflicting claims thereto. An appeal therefore 
lies from such order although no appeal lies from 
the decree m the suit on account ot the prohibition 
contained in S. 153 of the Bengal Tenancy Act. 
28 Oal 116 overruled. I 0 L J 255; Misc. App. 
No 488 of 1901 since reported I 0 L J 454 ante. 
Kef. and fol. Kali Mamdal v Ramsarbasya 
Ch*!itpavai?ti. I C L J 476 = 

9 C W N 721=32 Cal 957 F B. 


Appeal-Offn^fi. 

18 Orders--Gonfd» 

(86) Ordef on further directions varyinyg 
report of commissioner’s under decree 
for account in partnership. 


948— An order of a Single Judge— Appeal. 
An appeal lies against an order of a Judge 
sitting on the original side if tha^’ order decides 
a question of some right between the parties. 

Sir Jehangir C. Jehangir v Hope Mills, 
Ltd. 10 Bom L R 488=33 Bom 216 

=2 Ind Cas 294. 


951--C PCS, 591— Letters Patent, S. 16— 
Decree for account — Order appealable. 

An order varying the report of a Commis- 
sioner, appointed to take partnership accounts, 
is not one of those orders indicated in S. 588, 
Civil Procedure Code. It falls within the con- 
cluding provision of S. 591 of the Code, and 
con<iequently any error in it, may be set forth 
as a ground of objection in the memorandum of 
appeal against a decree based upon it. Jamsctji 
V Dadabhoy. 2 Bom L R 649. 


952 —Partition derc»‘ee— Application for 
appointment of Commissioner — Rejection asbarr- 
ed— CPC 88.2, 244— 


949— Order seting aside sale in execution of 
a decree in rent suit —Bengal Tenancy Act (VIII 
of 1885 ) S. 173 — An order Setting aside a sale 
under S. 173 of the Bengal Tenancy Act is not 
appealable. Roghu Singh v Misri Singh. 

21 Calc 825. 

Harabandhu Adhikari v Harish Chandra 
Deypal. 3CWN184. 


Where the lower Court treated an application 
to appoint a Commissioner in a partition suit as 
one in execution and rejected it as barred, Meld^ 
that an appeal lay from the order, even though 
in law the application was not one in execution. 
Such appeal is not taken away by the fact that 
the Court rejecting the applicatiou wrongly 
assumed the existence of a decree to be executed. 

Latchmanaii Chetty v Ramanathan Chetty, 
14M L J 436=28 Had 127. 


(87) Order made in the Course of execu- 
tion proceeding and not appealed 
against. 


953 — Order passed in execution — One of 
many questions raised, determination of — Final 
order. 


Where the question of mesne profits having 
been reserved for determination in the coarse of 
execution, an issue as to the joint or several 
liability of the various defendants was left 
undecided along with it and an order in exe- 
cution appointing commissioner for the determi- 
nation of mesne profits also directed that the 
defendants should be jointly and severally liable 
for the amount — 


Held, that the declaration need not be ap- 
pealed against immediately, but might be objected 
to in the appeal against the final order passed in 
execution. Qmere, whether the portion of the 
order declaring joint and several liability was at 
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Appeal- 

18 OrCuiTB-Contd, 

all an order relating to execution within the 
meaning of S. 244, 0 P P as to be appealable 
by itself apart from the final order. Godavari 
Samulo V Gajapati Narayan Beo. 
23 Mad 494*23 Mad 260=10 M L J 206. 

954 —Execution proceedings - Interlocutory 
order— 

An appeal need not be preferred against every 
order in an execution proceeding. It is open to the 
party aggrieved to challenge, on appeal against 
the final order which determines the rights of the 
parties, the propriety of the interlocutory orders 
made in the course of the proceedings. Chanda- 
nbala Bcbi y Probodh Chandra Roy Chowd- 
hury 36 Cal 422*9 C L J 251= 

2 Ind Cas 338 

(88) Order confirming appointment of 
head of muths. 

955— Nomination by a pandaram under a 
decree — Revocation of such nomination by the 
pandaram’s successor.— 

The pandaram of a math, i being empowered 
under a decree to nominate a person to be the 
head of a subordinate muth subiect to the appro* 
val of the subordinate Court, made a nomination, 
and died before the subordinate Court had come 
to a determination as to the fitness of his nominee. 
His succes'?3T in offi -p was brought on to the 
record, and revoked His nomination and made a 
fresh nomination. The subordinate Court treated 
the fresh nomination as a ualHty,and made an 
order confirming the first, 'Ihe pandaram appeal- 
ed against this order. 'H.Hd (1) that an appeal lay 
against the order complained of: (2) that the 
person whose nomination had been confirmed was 
a necessary party to the appeal. Gnanasamba 
nda V Visvaliiiga 13 335 

956— 0 P C 0 36, K. 10 U («s. 396,688, 244) 
—Application fcr appointment of a Commissioner 
— Order— Appeal— 

An application under 8, J.96. C. P. '^C. for the 
appointment of a Oomraissioner is not a matter 
coming within the scope of S. 244 0. P. C., and no 
appeal lies from an order made upon such appli. 
Cato-28 Kad U7 dist. C M S A 14 of 1906 follo- 


kppeBil-Oontd. 

18 OMern-^Gontd, 

wed — Mullayya v Subbaraydu 17 M B J 
144*1907 AWN 64*4 A L J 135 

(89) Ofder in execution otdecrec of privy 
council. 

957— Ss. 318, 611:— Orders setting aside sale 
“Appeal to Privy Council — Surety for mCsne 
profits— Execution-Appeal— Mesne profits inclu- 
ding interest. 

The High Court on appeal set aside an execut- 
ion sale of immoveable properties by the Subordi- 
nate Court. The auction purchaser appealed to 
the Privy Council. The High Court took security 
from the judgment-debtors who were placed in 
possession pending the appeal to the Privy Coun- 
cil for re-delivery of the properties and mesne 
profits. The Privy Council reversed the Order of 
the High Court setting aside the sale and restored 
that of the Subordinate Judge confirming it. On 
an application by the purchaser for the recovery 
of the mesne profits from the judgment-debtors 
and his sureties, the Subordinate Judge refused 
execution against sureties, and awarded cretain 
amount against the Judgment-debtors after dedu- 
cting some charges of a receiver who was jn 
management of the properties under an order of 
Court for satisfaction of the decrees of some 
creditors of the judgment-debtors. 

On appeal to the High Court against this order 
held (I) t-hat although the order of the Privy 
Council merely confirmed the sale, it was compe- 
tent for the Subordinate Court to order the judg. 
ment debtor to pay mesne profits to the auction 
purchaser by way of restitution, as the delivery 
of the property under S. 318 0. P, C. is a relief 
which follows peremptorily the confirmation of 
the sale. (2) That as the order of the Subordinate 
Judge was made in enforcement of the order of 
the Privy Council H. 611, 0. P. C, confers a right 
of appeal to the High Court so far as the original 
debtors are concerned (3) That the sureties cannot 
be proceeded against in execution for the recovery 
of the mesne profits; that the purchaser is entitl- 
ed to interest on the profits of each year up to the 
date of payment; that the salary of the receiver 
and his establishment who were not appointed 
for the appellant’s benefit or at his request cannot 
be deducted in calculating mesne profits. 
Arunachellam Clietti v Apunachallam Chetti 

15 Mad 203 
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Notes— Kef; ^3 Cal 212; 25 Bom 40i); 2 Bom 
L R203; 51 Mad 33U. 

(90) OFdct* fop Pre-emption, 

958 — Pre emption decree. 

A plaintiff may, after tlie period fixed for pay- 
ment of the pre-emptive price, and without pay- 
ing it, appeal both as to the correctness of the 
price and as to the reasonai'l- ness of the 
time allowed for payment. Kodai Singli v 
Jaisfi Singh 13 All 189, 376. 

959 — Compliance with decree — Purchase-mo- 
ney not paid within time — Appeal. 

Meld that plaintiffs in a pre-emption suit who 
had obtained a decree conditioned on payment 
by them of the pre-emptive price within a certa- 
in fixed period could, after the expiration of such 
P’=‘riod, appeal against such decree on the ground 
that a ooi dition of the contract ont of which 
their rififht t*^ pre-empt arose had not been embo- 
died in the decree. Kodai Singh v Jaisri Singh 
(13 All 37d ) referred to. Wazir Khan v Kale 
Khan 14 W N 3; 16 All 126 

Notes -Ref 18 All 223. 

960 — Decree for pre-emption— Time for pay- 
ment— Omission of consequence of default— Ap- 
peal —Expiration of period without payment — 
Appeal struck off— Civ. Pro. Code, s. 214 — 

A decree for pre-emption was passed giving 
time for payment of the puohase-moneyjbut omit- 
ting to state that in default of payment vdtbin 
time, the suit will stand dismissed. Plaintiff in ap- 
pealing against the decree allowed the period to 
expire without payment and the appeal was 
hence struck off. on appeal to the High 

Court, that the appeal to the lower Court was 
rightly struck off, that no appeal lay from such 
order and that no extension of time for payment 
of the purchase money could be granted by the 
Court.(Foll, 18 All 223) Mulu Singh v Rahim 
Kuar AWN 1888. 22 

(91) Order of Collector confirming sale for 
arrears of dak cess under Public Demands 
Recovery Act (Bengal Tenancy Act 
Vil of 1880 ) 

961— Order of Collector Confirming sale for 
arrears of dak cess -Public Demands Recovery Ac< 
{' Bengal Act VII of 1880 


kppQ&X-Oontd. 

18 Orders- Confd, 

A revenue-paying talukh was sold foi the rec- 
overy of arrears of dak cess under bengal Act 
VTI 1880. An application made to the Collector for 
setting aside the sale was refused. Held, following 
the ruling in 1-1 Calc 1 that an appeal lay to the 
Revenue Commissioner againet the Collector’s 
order atfirming the Sale. Lala Pryag Lai v Jai 
Narayan Singh 22 Cal 419. 

Notes— Ref 30 Cal (U9; 2 C L J 306; 806; 34 
Cal 677; Appr 11 OWN 803; Fol 6 0 L 
J84 

962 -S. .323 Appeal-Held that no appeal would 
lie from an order of the Collector under s, 323 of 
the Code of Civil Procedure. 5 All 3 1 4 W H 1 883 
p 164 followt d. Kishun Ram v Sarju Prasad. 

6 W N 168, 

(92) Order Setting aside exparte decree. 

963— Order setting aside exparte decree— 
Civil Procedure Code (1582) ss. 108, 591— 

'J he words “affecting the decision of the case” 
in S. 591 mean “ affecting the decision of the case 
with reference to the merits of it” where an exparte 
decree was set aside by an order under s. 108 and 
the suit was dismissed after being heard on merits. 
Jleld that such order was not appealable under s, 
591 as it is not an order affecting that decision of 
the case under that section. 

Chintamony v Raghoonath Sahoo. 

22 Calc 981. 

Notes— Dist .26 Bom 201 ; Fol 24 All 464; 25 
All 260; 9 C W N 684; 6 0 L J 306; Kef 3 
Bom L R 764. 

(93) Order refusing to accept deposit on 
account of sale in execution of decree. 

964— Appeal 

No apppal will lie from an order passed 
under s. 310 (a) of the Code of Civil Procedure, 
refusing to accept a deposit tendered under 
that section on the ground that it was too late. 
Bashir ud-din v Jhori Singh. 19 All 140 » 

17WN7. 

Notes —Fol. 25 Bom 418: 30 All 379=(1908) 
WN 157=5 A 1. J 557. Ref. 27 All 263; 
5 0 L J 204; 17 M L J 291; Not Fol. 29 
All 275; W N (1907) 64; 4 A L J 135; 30 
Mad 507. 
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865.— O.P.C.O 2i r 89 (1882 S 310 A)— Order 
under-Ref using to accept a deposit — Appeal:- An 
order under s 310 A of the C P G., refusing to ac- 
cept a deposit, is an order in execution of the dec- 
ree, within the meaning of S 2i4 (c) of the Code, 
and an appeal lies from such an order: 19 All 140. 
notfol 26 All 447 and SS Cal 73 Ref. Imtiaz 
Begam v Dhuman Begam 4 A L J 136 = 
AWN (1907) 64«29 All 275. 

(94) Order striking off application 
for execution but maintain- 
ing attachment 

966.— Order striking olf application for ex- 
ecution, but maintaining attachment — Order not 
disposing of or afiecting execution of decree. 


Code ( 1682 ), s. 544 An order granting an 

application for the amendment of a sale cer- 
tificate is not appealable. 1 0 W N 668 approved, 

Bujha Roy v Ram Kumar Pershad 
26 Calc 529=3 C W N 374. 

Notes;— Fol: 23 All 476 Ref: 6 0 L J 749; 

7 C L J 436. 

(96) Order rejecting claim of alleged 

representative of dcceasad plaintiff 
and for abatement of suit. 

969. — 8s 2, 3a6, 367 — Death of sole plaintiff— *- 
Son adopted by plaintiff's widow— Legal repre- 
sentative. 


A decree- holder, in execution of his decree, 
attached certain immoveable property of his judg- 
ment-debtor; but on his taking no other steps to 
complete the execution of the decree, the Court 
struck off the execution-proceedings maintaining 
the attachment. Against this order the oecree— 
holder appealed. JffM that, inasmuch as the 
order in question was not a judicial disposal of 
the application for sale, and would not preclude 
the decree holder from continuing the execution 
of his decree, an appeal from such order was su- 
perfluous, and must be dismissed. Rattan ji v 
Haw Ear Das Dube 17 All 243. 

967. — Sam'* Older on two misls— Appeal ag- 
ainst one only. 

An application by a decree-holder for execu- 
I tion of his decree, and objections by the judg- 
ment-debtor being before the Court of a Subor- 
dinate Judge were registered .separately and put 
up in separate mi.sls The Subordinate Judge re- 
corded separate orders on each misl, 

in the one case allowing the Judgment-de- 
btor’s objection, and in the other rejecting the 
<iecree- holder’s application for execution. The 
decree-holder appealed against the order rejecting 
his application for execution, but not against the 
other order. that the appeal as instituted was 
not barred and could beheard.W N 1593 p 221 and 
W N 1«83 p 190 distinguished. Eamta Prasad v 
Zabardast Kban 14 W N 88. 

(95) Order amending sale certificate. 


The word ‘ dispute ’ in S 3o7, Civil Procedure 
Code, does not necessarily mean a dispute bet- 
ween several persons all claiming to represent the 
deceased. Jf the defendant in the case deny the 
claimant’s title to represent the plaintiff, tliere is 
a ‘ dispute ’ within the meaning of the section. 

An order by a Court dismissing a suit under 
the first clause of S, 366, Civil Procedure Code, is 
a ‘ decree. ' 

10 Bom 220 approved. 

In a joint Hindu family consisting of two 
brothers, one sued the other for partition of pro- 
perty and died pending the suit leaving behind 
him no issue, but only his widow and his surviv- 
ing brother, the defendant. His widow subsequ- 
ently adopted a boy in pursuance of an authority 
left by him; and the boy applied, within the time 
allowed by law to the Court in which the suit was 
pending, to have his name entered on the record 
in the place of the deceased plaintiff, his adoptive 
father. 

Held: that the right to sue survived to him as 
the legal representative of the deceased plaintiff 
and that he had a right therefore to be placed on 
the record. 

Subbiah v Saminadaier 18 Mad 496. 

Notes.~Ap 26 Mad 224; 556; 228; Ref: 27 
Bom 162; 6 Bom L R 1041. Fol; 30 All 
348 = 1908 WN 1^9=6 A L J36:3;12M 
L J 380. 


968-Qrdw amending sale certificate*— Order 
granting a review of arder-<^irfl ^ Procedure 


970.-C P C 0 16r 12 (1882 S 170) -Order- 
Ap^peal- Auction sale when complete-Oonfirmation.^ 
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An order under S 170 of the Code of 1^82 is 
not appealable 

An auction sale does not become complete un- 
til it is confirmed by the Court. Badri Prasad 
V Tej Singh 7 IndCas 100 

071. — Guardians and Wards Act S 41, (o): — 

There is no appeal from an order allowing a 
guardian to spend the minor’s property for the 
marriage of his sister after the minor had attain- 
ed mai’oiity, but the order may be revised under 
S 622 CPC. Seetharama v Balerama 

17 M L J 199. 

972. — Order directing appeal to abate- Act X 

of S 588 (18) — Appealable order, 

that an order directing an appeal to ab- 
ate in influence of the death of one of the plain- 
tilfadefedants, On the ground that no application 
has been made within the time allowed by law 
to subsitute the legal representative of the de- 
ceased, is an appealable order under S 588, 01 (jS) 
of the Civil Procedure Code. 154 P K 1879; 30 P 
K 1880 cited. Gopal Singh v Kaurang Singh 
PR 165 of 1882. 

Notes:— Pef. 133 PR 1884. 

(96— a) Order rejecting application 
for suit to abate. 

973. — CP 0 (1882) S 366-HeZ<f, thatan 
order rejecting an application that a ‘^uit might be 
declared to hav<^ abated by reason of the death of 
the plaintifi and the invalidity of an application to 
the Court to bring his legal representative on to 
the record was not one of the orders coot^raplat- 
ed by s 366 of the Code of Civil Procedure and 
that no appeal would lie therefrom. 

Bhagwant Das v The Maharaja of Bharat pur 

15WN78*-17A11286. 

973A.— S, 47 0 XXI r 50— Civ Pro Code (Aet 
XIV of 1882), Ss 244, 255 -Judgment-debtor, ob- 
jection by, how to be treated — Objection on the 
ground that judgment-debtor was holdidg proper- 
ty as trustee for religious purposes — Appeal ag- 
ainst an order dismissing judgment-debtor’s obje- 
ction. 

Where a judgment-debtor sets up a claim to 
the efieot that certain property attached in the 
^ tit if* fti tei® possession, i;ot bn 


fippesA-Oontd. 

18 Orders-Contd 

his own account, but on account of or in trust for 
some other person, and in particular where he 
claims that the property in question has been set 
apart for religious charitable purposes and is heli 
by him as a trustt.f , bis objection must be treated 
as falling under 0 XXI r 58 of the Code of 1908 
(corresponding to S 278 of the Code of 1882) and 
not under S 47 of the Code of 1 908) (correspond- 
ing to S 244 of the Code of 1882). 

Consequently, no appeal lies from snob an 
order. 15 Cal 437: 23 Bom 237; 23 Mad 196: 
10 M L J 64; 7 Ail 36; A W N (1884) 218; 28 All 
644; AWN (1906) 158; 3 A L J 565 Fol; 17 Cal 
711, Pist; SOWN 353 not followed. 

Sajid AH V AH Mohammad Khan 
I21nd Cas 411. 

(96— b) Inatfuctions issued by Diatpict 
Judge as to the mode of taking an account. 

974 — No appeal lies against instructions is- 
sued under the proviwsious of s S 395 of the Civil 
Procedure Code by a District Judge to a Commis- 
sioner as to th6 mode in which he should take an 
account. No appeal is provided by s 685 of the 
Code from orders passed under s 396. If the in- 
structions are wrong and result in a party being 
charged with more than he is legally liable for, 
the remedy is by appeal from the decree. 

Appaji Chintaman Dev v Dhondo Ganesh 

P J r 1898 ) 

(96— c) Order refusing to allow a 
change of attorney. 

975. — Appeal from an order-Change-Appeal, 
heading cf. 

An appeal lies from an order refusing to allow 
a change of attorney. Binendra 

Nath Y T H Wilson & Co. 5 C W N 4S4« 

28 Cal 264. 

(96— d) Order appointing guardian 

ad 

970.„-Oertificated guardian — Appeal. 

An order made by la Subordinate Judge ap- 
pointing a guardian ad litem to a minor, where 
the litigation affects the property of the minor 
and there exists a ^luly constituted guardian of 
the property, is an appealable order ; but a 
guardian ad tifenu where the litigatinxi concerns 
jiropertj^ of the cannot he appointed 


< 
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long as there exists a certificated guardian in 
respect, of the property who is capable of acting 
in that behalf. Har Bilas v Laehman Bas. 

11 W N 42. 

(96— e) Order assessing value of property 
directed to be sold tinder decree. 

977.— Appeal-Under — statemf^nt m valua- 
tion Valuation acf'crding to decree-holder’«i 

statement— Sale proclamation— 0 P G ( Act V of 
1908 ), Sections 2, 47, O 21, Rule 66, Sub-rule (2), 
Older, when decree. 

An order, by which the valu^ of the property, 
directed to be '»old under the decree, bas been 
assessed at a certain figure according to the state- 
ment of the decree-holder, after rejecting the 
application of the judgment-debtor for time 
to prove higher value, is not appealable 

Whether an order is a decree within the mean- 
ing of Section 2 of the Cod' of Civil Procedure, 
depends unon its nature and contents. 

An order to be a dcciee must conclusively 
determine the rights of the parties. 27 Mad 25P, 
{ K B ), appr. 

Beoki Nanden Singh v Banst Singh. 


kppeeil-Oontd. 

18 Orders CUittL 

order under the Civil Procedure Code, nor is 
any provision made for appeal in the Regula- 
tion itself. 

But the memorandum of appeal may be treat- 
ed as an applicaiion for revision. 

A District Judge bas no jurisdiction to make 
any order under Sec 4 of Reg. V of 1799, unless 
a claimant has taken possession and a regu- 
lar suit has been preferred by the party out of 
possession. It is only during the pendency of 
such regular suit for adjudication of the dispute 
between the rival claimants, one of whom is in 
possession, that the Judge is authorised to take 
securi<-y from ono of the parties and to place him 
in possession of the disputed property. 25 Oal 
757 ; 13 C L J 467, Ref. 

Setara Begum v Syed Faiz Khan. 

13 C L J 677. 

Appeal from a lower appellate 
Court’s decision. 

•979. — Suits Valuation Act S. 11; — 

No appeal lies from a lower appallate Court’s 
decision to deal with case. 


i-J 


1} 

i: 


li 




14CLJ 35. 

(96— f) Order deciding claims of rival 
claimants for possession of properties. 

97 g. Order under Regulation, if a decree- 

appeal, if lies against order— Administration of 
estates of persons dying intestate -Order decid- 
ing claims of rival clainiantR for possession of 
properties— Order for security— Regular suit, if 
necessary to be brought- Jurisdiction of Judge to 
make order, when arises 

The proceeding for the administration of the 
estate of a person dying intestate under Bcgula- 
tion V of 1 799 is not a suit, and the order by 
th'^ District Judge selecting one of several per- 
sonv as the claimant, into whose poss<»soion the 
properties should go. and calling upon him to 
furnish securit.y, is not a decree, as it does not 
adjudicate or conclusively determine the lighto of 
the parties with regard to all or any of the mat- 
ters in controversy, and U not appealable as a 
decree. 

» It is not appealable as nn order, as ii does 
tlfft description of appealable 


^ t j f ^ M 


’■'k 




4 ^ 


iU 


Ramasamy Aiyangai* v Obai Goundan* 
15 M L J 487. 

(96— h) Order re-admitting appeal 
dismissed for default. 

9R0.— 0. ? C. 0. rr 17 19, Section 105 
f( 1882') Sections 556, 558, 591. Appeal 

Order for re-admission of appeal dis- 
missed for default not capable of being used by 
the appellant as a’ground of objection to the decree. 
An order under Section 558 of the On<le of Civil 
Procedure re-admitting an appeal which had been 
dismissed for default under Section 556 is not 
appealable ; neither is it “an order aifccting the 
decision of the case, which may be sot fourth as 
ground of objection m the memoradum of appeal” 
from the decree in the suit within the meaning 
of Section 591 of the Code. 22 Cal 981 foil, 

Gulab Kunwar v Tbakur Bas. 

1902 1 WN136= 
24 All 464. 

NpUs;-Foll 35 All 280: 9 C W N m, 
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f 96— -i) Order forbidding decree-holder 
to bid at execution sale 

981. — Sections 2, 241, 294, 588 (16) Leave to 
bid, refusal of, to decree-holder — Appeal. 

No appeal lies against an order forbidding a 
decree-holder to bid at a sale held in execution 
of a decree, the matter being one of administra- 
tion. Reference : — ( a ) IB Oal 174 Ref: 

Ko Tlia Hnyin v Ma Hnin I. 

15 C W N 862 (P C) 

(96— j) Appeal from order passed under 
Section. 491 C P C ( 1882 ) 

982. — Section 95 ; Seition 104 ; 0 43 r 1 
(1882) Sections 491, 497 588 ). Improper attach- 
ment before judgment — Award of compensation 
— Appeal. 

No appeal lies under seel ion 588fr^m an order 
passed under secction 491 of the Code of <^ivil 
Procedure. 

The words “no other such orders” in the 
opening of section 58S and the omission of orders 
under section 491 therefrom lead to the infer 
ence that the legislature expressly excludes a 
right of appeal in respect of such orders, ( 24 
Mad 62 ref to ). The mere fact that an order 
under section 491 is embodied in the decree 
does not make it form pari- of the decree so 
as to render section 540 applicable. 

Lok Nath v Aim> Singh 
2 AL J 602=190?iA W N 197 
= 28 All 81 

(98-kj Order dismissing application for 
compensation. 

983-S. 11 No. 11 Sch. 7 No. 1— Court fee 
payable on memorandum of appeal — Order not 
having the force of a decree — 0. P. 0, S. 2. In a 
reference under S. 18 of the Land Acquisition 
Act, the District Judge valued the compensation 
to be given at a certain figure and the amount 
was placed in deposit with the Collector. One 
H then applied to the District Judge for pay- 
ment of the amount to him and the application 
was opposed by other persons who claimed a 
title to the property, some claiming the whole 
and others portions of it. The Distiici- Judge’s 
order on the application was “ This suit be 
fjfsmissed. The parties may seek redress in the 

C c 67 


kppeAl-Oonid. 

18 OrderB-^Oontd, 

Civil Court. ” H appealed to the High Court. 
ffeld^ (^Maclean 0. J. and Barter jee ,/.) on a re- 
ference by the Registrar under 8. 5, Court Pees 
Act. — That the order of the District Judge was 
not a decree within the meaning of S. 2. O.P. C., 
and Court fee was payable in the appeal under 
No. Il of Sch. II of the Court Fees Act ( two 
Rupees ) and not as computed on the amount in 
deposit with the Collector (and claimed by the 
appellant ) under No 1 of Sch. 1 of the Court 
Fees Act, Harrish Chandra Chatterji v 
Bhoba Tarini Debi 8 C W N 321. 

(96 1) Order rejecting appeal for failure 
to furnish security for costs. 

984 — C.P.C. 0. 47, r. 10 (2) — Order rejecting 
appeal for failure to furnish security for costs — 
Appeal. 

Held that an order rejecting an appeal under 
0. 41 r. 10 (2), C. P. 0., is not appealable. 

18 All 10\; 13 0 C 59. Ref. Fateh Singh v 
Ramma Singh. 14 0 C 40 = 9 Ind Cas 748. 

(97) Order allowing an objection that ap- 
peal is barred 

985 — Order of dismissal — Limitation. 

An appeal will lie to the Chief Court from an 
order by the lower appellate Court allowing an 
objection that the appeal is barred by limitation. 

Bahadur Singh v. Basawa Singh 
158 P R 1882. 

(97 -a & b) Order improperly passed in 
execution. 

986 — S, 47 — Execution Court if may investi- 
gate validity of decree— An order improperly 
passed under S 17 if appealable. 

Where a jurisdiction is usurped by a Court in 
passing an order against which an appeal would 
he, appeal against the order cannot be defeated 
by showing that the order was without jurisdi- 
ction. 

So where a Court purporting to act under S, 
47 0 P C directed execution to proceed against 
a minor, and an appeal was preferred on the gro- 
und that the decree sought to be executed did not 
bind the minor, held^thB>t the fact that, on the 
appellant’s own showing, the minor would not be 
a party to the decree within the meaning of S. 47 
and thus the order would not be an order under S 
47, would not make the appeal incompetent. 
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An execution Court must proceed on the as- 
sumption that there is a valid decree capable of 
execution and it is not open to it to investigate 
validity of the decree or its binding character. 
Moharaj Kumar Bindesv^ariCharati Singh v 
Thakur Lakpat Nath Singh 15 C W N 725. 

(97 -c) Order of abatement by Courts 

987 a P. C. 0 22 T 4; S. 104; 

0 4.^ r. 1 ( 1»82 jJs. 3bS, 68H cl 18. ) 
— Penultimate clause — Order of abatement — 
Appeal — Death of one of several defendants— 
Election to proceed against survivors. Though the 
penultimate clause in S. 368 does not in words 
require an order of abatement by Court, an order 
is necessary declaring that the suit has abated: 
and an appeal lies from such order under cl of 
S. 588. 

A mortgagee is entitled to waive his right to I 
proceed against a surety and restrict himsf^lf to ! 
is right against the mortgagor and consequently 
hen the surety dies after being impleaded in the 
suit alone with the mortgagor, the mortgagee 
need nbt bring in the legal representatives of the 
deceased surety on record, but may proceed aga- 
inst the rest. Mehdi Hussain v Sughra 

Begam 1903 A WN15-25 All 206. 

(97“d) Order restoring a suit dismissed 
for want of payment of process fee. 

988— U. P. 0. 0 IX, r. 2 —Suit dismissed for 
want of process-fee — Order of Appellate Court 
restoring suit — Appeal 

There is no appeal from the order of an Ap- 
pellate Court restoring n suit dis massed for want 
of payment of process fee. Abdur Rahman v* 
Sughra Begam 9 Ind Cas 484. 

(97 e) Order rejecting application to 
transfer suit, 

989— Civ Pro Code, 1882 s, 25— Application 
to transfer suit — Tlejection with Costs- Appeal 

There is no appeal given by law from an order 
nnder s. 25 of the Code, Ajodha Prasad v. 
Ramsarup AWN 1883, 88. 

(97~f) Order refusing to re-admit appeal. 

990— Appeal Order rejecting application for 
reahearing of appeal dismissed under S 549 C P 
C:-No appeal lies against an order refussing to 
readmit an appeal rejected on the ground of the 
|a,ilure of the appellant to furnish security tot the 


Appeal-Cwi;i. 

18 Orders— Contd, 

costs of the respondent under S. 549 of the Code of 
C P— (18 All M5 Ref.) Firoz Begam v. Abdul 
Latif 5 ALJt09=AWNCl908)53 
=:3MLT221«30 All 143. 

Notes.— Fol 19 M L J 304. 

(97- g) Order returning memorandum of 
appeal to be presented to proper court. 

991— Order returning a memo of appeal-Ap- 
peal 

An order returning a memorandum of appeal 
to be presented to the proper Court is not ap- 
pealable. ^1 Cal 344 Foil; 14 Mad 452, Diat. 

Govind Rao v. Narayan Rao, 

17 C P L R 199. 

(97 h) Order appointing guardian uf the 
property of a lunatic, 

992— 993— S. 22— Apneal against order 
appointing guardian of the property of a lunatic. 

Held, that an order appointing guardian of 
the property of a lunatic is appealable— 32 P R 
1887 (F B); 94 P it 190-) Ref. 

Mussammat Alem Khatun v Mubarak Khan 
28 P L R 1911 =9 Ind Cas 548. 


(97-i) Order refusing mutation of name. 

994 — Older refusing mutation of names— No 
appeal 

The Financial Commissoiner cannot hear an 
appeal from an order refusing mutation of names. 
Ram Ditta v Kaim Din 6 P R 1881 Rev. 
(97- j) Order refusing to execute award. 

995- ~996— Order of District Judge refusing 
to execute an award under the Land Acquisition 
Act, appealability of, as a decree chief Court, the 
sole Court for such appeal 

An order of a District Judge refusing to execute 
an award under Act 1 of 1894 (Land Acquisition)is 
one made under s. 244 Civ. Pro Code and, in con- 
sequence, appealable as a decree. The Chief Court 
being the sole Com t for appeal under s. 54 of the 
said Act, th^ above order is appealable only to the 
Chief Court and to no other Court, the value of 
the claim involved being immaterial Zamindars 
ofDharv. Sana 53 P R 1906« 
103PLR 19Qf 


r 
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18 Orders—Ocmffl 

(97-k) Order refusing to recognise trans- 
fer of decree 

9 97— Order refusing to recognise transfer of 
decree— Appeal. 

An appeal, lies against an order refusing to re- 
cognise the transferof a decree; for the purposes 
of appeal, the order must be regarded as one 
made under a. 214 Civ Pro Code. Yirasami 
Rawth V. BodiNaikati 25 Mad 884 Note. 

(98) ORDER ON APPLICATION FOR 
ORDER ABSOLUTE. 

998. — Mortgage, decree Application for 

order absolute — Reemver, appointment of plain- 
tiff as — Accounts, examination of, of receiver — 
Order absolute, if can be made before examina- 
tion of accounts — Jurisdiction of Court which 
made the decree which was varied on appeal 
to the High Court— Urd‘=‘r absolute, if a decree 
and appealable as such -Transfer of Property Act 
(IV of 1882), S. S9— Order for the examination 
of accounts, interlocnfcory, if decree— C. P. 0, 
(Act V of 1908), 0. 34, r. 6, sub -rule 2— Practice- 
Decree, form of. 

An order granting oriefusing an applica- 
tion for order absolute is a decree within the 
meaning of the 0. P. C . and is appealable as 
such. 

An interlocutory o^der for the examination of 
the accounts of a receiver cannot be treated as an 
adjudication of any right, claim or defence set up 
and is not a decree. 

An application for order absolute is to be pre- 
sented to the Court which made the decree 
sought to be made absolute, and even if the pre- 
liminary decree has been made in modification 
of the order of the Court of first instance by 
a Court of appeal, the application for order 
absolute may, both according to the practice of 
this Court and in law, be made to the Court 
of first instance which made the decree m^st: 
there is nothidg in the law which requires that 
the application should be made to the Court of 
appeal. I 

In a mortgage suit in which a receiver of rents^ 
and profits has been appointed, the judgment 
ought to direct that in taking the account, the 
plaintiff should be charged with the amount (if 


Appeal-Olontd, 

18 Orders— 

anything) paid into Court by receiver, and with 
such a sum as should be in the receiver’s hands, 
at the date of the certificate, and with such a sum 
(if any) as the plaintiff should submit to be charg- 
ed with in respect of rents and profits to come 
into the receiver’s hands prior to the order abso- 
lute. 

The receiver appointed in the case^of a mort- 
gage suit should ordinarily be an indifferent 
person between the parties to the suit, 
one who has no pecuniary interest of his own 
which might conflict with the duties of his 
office. 

The propriety of appointing the mortgagee 
himself, as receiver, is extremely doubtful, and 
it would be prudent on the part of a plaintiff 
mortgagee if he does not accept the office of re- 
ceiver. 

4 

If, however, a plaintiff mortgagee accepts the 
office of receiver, he is liable to account, and the 
sums, if any, received by him must he applied to- 
wards the discharge of the judgment-debt, be- 
fore he can obtain an order absolute for sale. If 
the mortgagee is himself the receiver, the sums 
actually realised or which with due diligence might 
have been realised by him, should be set off 
against the judgment debt, 2y Cal 651; 10 0 L 
J91, Ref. 2.HAU88;31 A11 328; 2.1 Mad 521; 25 
Cal 153; 12 G W N 1028, Ref. and Eol. 11 0 L J 
81; II 0 L J 155, Exp. and Dis. 1 Oh. 19, Ref. 11 
Hare 211, Ref. 13 L J Oh. 30^ Ref. 54 Barb. 215, 
Ref. Shamuldhun Butt v. Lakimani Debt 

13 C L J 459. 

(98-1) Order* directing sttbstitution 
of parties. 

999. — S. 588, C. P. C. 1882— Appeal- Order 
of substitution. 

An appeal lies against an order directing sub- 
stitution of patties under s. 372, Such an order 
is practically the same as an order disallowing 
objections (o substitution. Sourindra Mohttn 
Tagore v Stromoni Debi. 28 Cal 171=: 

5 C WN 807. 

(98-2) Order tinder s. 385 CPC (1882) 

1000. — S. 335, Civ. Pro. Code, 1882 (=0. 
XXI, rr. 100, 101, 103, new Code)— Appeal. 



1063 DESAl’s CENT. CIVIL DIGEST. 1811-1912. 1064 


iiilites 



m' 


Appeal- Oonifi. 

18 OrderB—CoM, 

An appeal does not lie from an order under s. 
335, Oiv. Pro. Code. Ram Narain Sahoo v i 
Bandi Pershad. 

(98-3) Order refusing to set aside 
exparte dismissal of application to set 
aside sale. 

1001-1002.— 0. P. 0. O. 9 r. 9; 0. 22 rr. 90, 
92; S. 10^; 0. tB r. 1— (1882 Ss. 103, 311, 312, 588). 

Order refusing to set aside ex-parte dismissal 
of application to set aside sale — Appeal. 

If an application to set aside a sale is dis- 
missed for default and the sale is confirmed, the 
order of confirmation is appealable under cl. (10) 
of s. 688, C. P. C. But there is no appeal from 
an order refusing to set aside the e r order 

of dismissal of an apphcation to set a«ide a sale 
under a. 311 of the Code. 27 Cal 111; 3l Cal 207; 

29 All 696; AWN (1907), 186, Fol. 

ILrinalini Chowdhuratii v. Bcnode Chandra 
Mitra 6 Ind Gas 148. 

(98-4) Order dismissing an appli- 
cation under s. 108 CPC (1882). 

1003-1004.— C. P.0.0. 9 r. 13; S. 101/ 0. 
43 r. 1— (1882, ss. 106. 56’8). 

Applicability of s.108 to execution proceedings- 
Appeal from order — J nherent power of Court to 
set aside its own order. 

An appeal would lie, under s, 588, cl. (9). C. 
P. 0. from an order, dismissing an application 
under s, lOS of the Code on the ground that s. 108 
of the Code did not apply to execution proceed- 
ing, if the application could be entertained under 
that section. 

The Court has an inherent power to prevent 
an abuse of its processes and is competent to re- 
vise an order made in the absence of the opposite 
party and without service of notice upon him, 
which the law directs should be served. 

Krishna Chandra Pal v Protab Chandra 
Pal. 3 C Li d 276 

(98 (ft) ) Order refusing to restore suit 
dismissed for default. 

100®i-0.P.O.O. 9. r.9; s.99; s.l05 (1883 ss. 103 

BIS, 01, J 

^ ini* '> * ' ' f'/ . 

W f I ^ ^ ^ ^ ’ I i 5, ' ’ 1 1 t ^ i 
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Assistant Collector refusing to restore suit 
dismissed for default— Appeal— Order of remand 
in a case in which no appeal lies— Ultra vires. 

No appeal lies from an order of Assistant 
Collector refusing to restore a suit dismissed in 
default. If an appeal is preferred and order of 
remand is passed, the remand is ultra rires^ and 
proceedings taken thereafter are without juris- 
diction. 

S. 578, clearly indicates that the High Court 
can in second appeal enter into a question which 
goes direct to the jurisdiction of the Court. S. 691 
of the Code deals with the order which the Court 
had juri'^diction to make, but in the making of 
which the Court had committed an eiror or ir- 
regularity. ( 12 All. 510 Ref. ) Babu Baij Nath 
V Gajraj Singh 6 Ind Cas 464=7 A L J 675. 

(98(6) Order refusing to determine 

dispute between judgment-debtors. 

1006.— C.P.aS.47; 0.22, r.95 (1882 BbM4 and 
31S) Dispute between judgment-debtors —Appli- 
cation for possession. 

A dispute between the judgment debtors do<^s 
not relate to the execution, discharge or satisfac- 
tion of the decree and cannot be gone into by a 
Court executing the decree. Where, therefore 
certain property was sold in execution of a de- 
cree and the sale was confirmed, but the purchas- 
er applied under section 328, Oiv. Pro Code that 
possession be made over to one of the two judg- 
ment-debtors, to which the other judgment-debt- 
or objected, on the ground that the property 
was purchased with her money, which she had 
given to the other judgment-debtor, who had mis- 
appropriated it, but she did not apply to set 
aside the sale; held that the dispute did not relate 
to the execution of the decree, but should be 
settled in a separate suit brought for the purpose 
and no appeal lay to the High Court from the 
order refusing to determine the dispute between 
the judgment-dobtors. Eastura Kunwar v. 

Gya Prasad. 4A LJ47=AWN (1907) 29 

=29 All 207. 

(98 (7) ) Order rejecting application 
for reviving an application tinder 
s. 311 C. P. C. (1882). 

1007.— 0. P, 0. 0. 9 r. 9: 0. 21 r. 90; S. 104, 
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0. 43 r. 1; S. 341— (1882 Ss, 703, 511, ^"88 & 647}. 

No appeal lie^ against an order rejecting an 
application under S. 103, of the Civ. Pro. Code, 
for reviving an application, under 8. 3il, of the 
Code dismissed for dofanlfc. 10 Bom add, 27 Cal 
414, 33 Cal 207, c'c 11 Maddi9, Ret 

Musammat Sobaran Ktiap v. Ude Sah. 

10 0 C 353. 

(98(8)) Order rejecting application for 

removal of obstruction to execution of 
decree. 

1008.— C.P,C.0.2l,r.97 (ltt82 8.328)— Decree- 
Execution — Obstruction to execution of decree — 
Application by decree-holder for removal of ob- 
struction — Rejection of application-Appeal-PIigh 
Court— Revisional jurisdiction. 

A decree holder made a complaint under S. 
328 of the Civil Procedure Code, to the Judge 
who, holding that the matter came under S. 331 
of the Code, without registering the claim as a 
suit and without making any inquiry, rejected 
the complaint, 

ileld, that the order was not appealable; but 
it was one which cou d be dealt with by the High 
Court under the powers conferred upon it by S. 
622 of the Code. Vishnu v. Ramchandra 

9 Bom L R 936. 

(98-9-10) Order* dismissing appli- 
cation for setting aside sale, 

1009 — O.P.O. 0. Pl,r. 90; S. 104, 0. 43. r. 1 
(1882 Ss. 311 and 588), 

Appeal from an order dismissing the applica- 
tion in default. Meld, that no appeal lies from 
an order dismissing for default an application to 
set aside a sale under S. 311. Rof: 5 0 C 294, Eol. 
10 Mad 270 R3f. Sripal Singh y. Pandit Raten 

10 0 C 171. 

1010."C/.P.O,O 21, r 90 (1882 8.311)-Apphcation 
to set aside sale -Dismissal for default— Appeal 
Adjournment— Illnefas. 

An order dismissing an application under s. 


18 Orders— 

311, G.P,0., on ground of the non-appearance of 
the applicant, is appealable. 

Whero the parties were ready with the wit- 
nesses, buf the case wa» adjourned for want of 

time, and, on the datf^ fixed for hearing the appli- 
cant wanted time on the ground of illness sup- 
ported by a medical certificate from a Civil Hos- 
pital Assistant, but the Court refused the applica- 
tion. 

That, in the circumstances of the case, 
the order was bad, and the case was remanded. 

Broja Sundar Roy Chowdhtiry y. Moti 
Lai Mozumdar. 14 C W N 573 = 

5 Ind Cas 493. 

(99) ORDER OP COLLECTOR REFUSING 
TO INTERVENE AFTER ATTACHMENT 
OF LAND. 

1012.— 8. 72— Agricultural land— Order of 
Collector refusing to intervene after attachment 
of land — No appeal. 

Where a Civil Court by its order, after at- 
tachment of agricultural land, sent the record to 
the Collector, it amounts to an enquiry whether 
he wished to intcrvene,and where the Collector, 
by an order of his, refused to intervene, no appeal 
lies against the Collector’s order. Raja Ram v. 
Dupga Dut. 5 P R 1910 (Rev). 

= 8 Ind Cas 391. 

(99 (1) ) Order directing party to ap- 
pear in person. 

1013-1016.— 0.p,c.0.3, r. 1 0,7. r,15 0.10 r 4 
(1852 Ss. 36, 60, 120)--Order appealable— S. 5dd— 
Omission to mention— Older directing party to 
appear in person. 

The Subordinate Judge ordered some of the 
defendants to appear in person in his Court with- 
out mentioning the section under which, the order 
was made. tli it the order was an order un- 
der S, 120 C.P.O. (1482). 
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Where a Court purporting to act under the 
Civ. Pro. Code passes an order for the personal 
appearance of a party, but omits to quote the 
section under which the order is passed, held, 
that such an order is open to appeal. 

Abdul Jalil V, Humera Bibi, 6 A L J 840= 

2 Ind Cas 468. 

( 99 (2) ) Order that no warrant of at- 
tachment should issue. 

1017 .— O.P.G. fAct V of 190<!^) —Execution 
proceedings— Order of Court that no warrant of 
attachment should isau^ by a certain date not ap- 
pealable. 

Where, in execution proceedings, the judg- 
ment-debtors, after the rejection of their objec- 
tions, stated before the Court that they would de- 
posit the decretal amount in Court by a certain 
date, and thereupon the Court directed that no 
warrant for attachment should issue before that 
date. 

^dd that the Court took no step in execution 
of the decree against the juigmont-debtora, and 
that no appeal, thereCoie, lay irjm that order. 

Hazoora Singh v Mussammat Maya Devi. 

101 P L. R 1911=9 Ind Cas 828. 

(99{3)J Ordei? rejecting an application 
to be brought on the record. 

1018. — C.P. C.iS. 2: 0 22 r. 7; S. 101. 0 U r. 1 

' (1882 Ss, if, 372, 558) (21)— Assignee ,of deceased 

appellant. 

Ho appeal would l^^ from an order rejecting 
the application to be brought on to the record by 
an assignee of the deceased appellant. 4GW1^ 
403 foil; 22 All 381 overruled; 19 All 142 dist, 
Jamna Bibi v Sheikh Jhan 1902 A W N 112 
= 24 All 532 F B. 

(99(4); Order refusing to recognise 
assignment of decree. 

1019. — • Assignment of decree— Order refusing 
recognition of Appeal. 

An appeal lies against an order refusing to re- 
«g)gnisA ah assignment of a decree, (25 Mad 38J 

r ^ ^ Ammal V Kandasawmy 

Wadpanop 6 Ind Cas 199=8 M L T 56. 

... . . 


Appeal-Oontd. 

18 Orders-^^Contd. 

(99 (£>) ) Order of imprisonment in 
execution of decree. 

1020. — Execution of decree — Appeal. 

An appeal does not lie from an order of impri- 
sonment in execution of a decree. 

Gooldad Khan y Kitreem Khan. 

PR 22 of 1871. 

(99(6)) Order directing Nazir to take 

possession of the property in an ad- 
ministration case. 

1020 A. — So, 34, 30, 53 — Administrator j)p}i' 
Civil Procedure Code, S. Claim 
to property in hands of administrator — Appeal. 

Onau'applicationforgrantof letters of adminis- 
tration with the will annexed, the District Judge 
ordered the Nazir to prepare an inventory of the 
property and to take it into his possession; and 
the Nazir took possession of some of the move- 
able property belonging to the estate. Subsequ- 
enily, the District Judge appointed the Nazir 
administrator pendente life. Certain persons lay- 
ing claim to some of the property iu the posses- 
sion of the administrator applied to the District 
Judge for an order directing its delivery to 
th'^ra. This being refused, they appealed;— 
that the applicants might have appealed or ap- 
plied for revision of the District Judge’s order 
directing the Nazir to take possession of the pro- 
perty belonging to the estate to be administered; 
but th^ present order, even if appealable, which 
is doubtful, was not one which should be inter- 
fered with. The appellants, if the Nazir was 
wrongfully in possession of their property, had 
their proper remedy by suit. Kashi Nath 

Singh V Sheoshankar Pande. 

1905 AWN 127. 

(99(7); Order absolute for foreclosure 
or sale. 

1020B.— Appeal— Order absolute— foreclosure 
— Sale — Court Fees Act schedule ll Art I— Decree 
— Code of Civil Procedure s. 244 (c), ^ 

An appeal against an order absolute for fore- 
closure or sale should be treated as an applica- 
tion under Schedule I[ Art 1 of the Court Fees 
Act. 22 Mad 256. 16 Bom 405; 17 All 238; p Cal 
723, 8 Cal 720; 10 Bom 238, 7 All 56*5 ref to. 

Balmakund y Haji Husan Ali Bohi?a. 
' 14 C P L R 100, 
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(99( 8) ) 03?(lei? of Assistant Collector 
determining whether a tistsfructtiary 
mortgagee was in possession or 
not of the property mortgaged. 
10200.— Ss. 107, 110(1) ni, 112— Partition 
proceedings—Time fixed for objectioa can be ex- 
tended — Objection fixed beyond time-Extension 
of time— Fresh notice — Mortgagee in possession 
— Proprietary title — Appeal. 

The issue of a fresh notice in respect of an ap- 
plication, filed under S. 110 (2) of the Land Reve- 
nue Act, is not expressly provided for in the Act 
itself, but an Assistant Collector is competent to 
issue a fresh notice, or to extend the period with- 
in which objections may ba filed, if he sees fit to 
do so. If an Assistant Collector does in fact en- 
tertain an objection filed by a recorded co-sharer 
after the period for the presentation of such ob- 
jection has expired, this will not of itself render 
proceedings taken by him under S. Ill of the 
Act void or without jurisdiction. 

A finding by an Assistant Collector that a 
person, claiming to be usufructuary mortgagee 
of a particular share, either is or is not in posses- 
sion of the same, is one which does not determine 
a question of “Proprietary title” within the mean- 
ing of S. Ill of the Act and is not appealable to 
the District Judge as such. (18 All 21o, Fol.) 

Jagdish Prashad v Chimman Lai. 

S Ind Cas 107. 

(99(9) ) Order* of a Disirict Judge- 
sanctioning prosecution of the guardian 
of a minor. 

1020D. — Gruardian — Power of District Judge 
to order prosecution of — Appeal. 

Upon an appeal against an order passed by the 
District J udge, directing prosecution of a person 
who was appointed guardian of a minor and re- 
quired to furnish security, 

Eeld, that the order was not appealable. 

Eeld, further, that the District Judge had no 
jurisdiction to pass the order, which must be re- 
versed and set aside as ultra vire<i. Sital Das v 
Jesi Bai. 88 P L R 1910 

(99—10) Order of a District Judge sancti- 
oning a mortgage. 

1020E— Ss, 29, 47 — Held, that no appeal lies 
against an order of a District J mlge sanctioning 
mortgage in favour of a particular person ip 


preference to another person. Such an order 
cannot be treated as an oider ref n sing sanction to 
mortgage. Musammat Shiam Kiinwaf v 
Shiam Lai HOC 29. 

(99—11) Order refusing application for 
Order absolute under Sec. 89 Of T. P. Act 
Court- fee. 

1020F — S. 89 — Refusal to make order abso- 
lute— Appeal — Oourt-fee. 

Ad valorem Co art-fee on the value of the 
appeal shouhi paid on the memorandum of 
appeal from an order refusing an application for 
an order absolute under sec. 89 of the Transfer 
of Property Act. Oharu Chandra Hitter y 
Bhagirath Persad 12 C W N 1028. 

(99-12) Decision of District Court accepting 
security as sufficient. 

1020G— Practice— Appeal to Her Majesty in 
Council — Security for costs of respondent accept- 
ed by District Court— No appeal fromdeci«iion of 
District Court. 

Where the High Court admits an appeal to 
Her Majesty in Council, and directs th<» District 
Court to consider the sufficiency of the security 
tendered by the appellant for the costs of the 
respondent, no appeal lies to the High Court 
from the decision of the District Court accepting 
the security as sufficient. Ramkuar v Har 
Narain Singh AWN 1890, 75. 

(99-18) Order made in the course of procee- 
dings under T, P. A, Ss. 86 &87. 

i020H-S3, 86 and 87 — Nature of proceedings 
under section. 

Whether suit is to be regarded as pending 
until decree is made absolute -Appeal-proceedings 
under S 87 of the Transfer of property Act, are 
regarded by the Legislature as a continuation of 
the suit referred to in S 86 of that Act. Therefore 
a mortgage suit must be held to be pending, at 
any rate until the decree conditional, referred to 
in S 86, has been made absolute or until the pay- 
ment made by that decree has been validly made, 
as the case may be, where the point in issue is, 
whether an appeal lies from an order made in the 
course of such proceedings. 

8, 87 of the Transfer of Properly Act does not 
c )ntemplate the framing of a separate deeree in 
the event of payment being made, as ordered in 
the decree conditional, 2 N Tj R 178 Fol; 1 N L R 


I 
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U3; 3 G VV X 756 Ref; and 3 In L R 55 not Fol 
Gatipati V Daji. 4NLRt53. 

(100) Other Cases. 

1020 I— 591, C. P 0 , 1883 - Any such 
order” Meaninp; of. 

“Any such order” in «!. 691, C. P. 0,, (1552) 
means any order passed by any Court in the 
exercise of its original or appellate iurisidiction 
and not sinaply orders from which no appeal is 
provided. Mussainmat Jatam v Hira Nand, 

156 PR 1883. 

Notes.— Ref: 83 P R 189:1. 

1020J--0.r.C. 0 G,r.l7;0.7 r.ll : 0 6 r.l8, s.liU 
0. 43r. Is. 106 (1833) Ss. 53, 61, 588 and 589, 
that an appellate order, confirming an 
order returning a plaint for amendment, is not 
open to revision under 8,70 of Act XV Hi of 15.'? 1, 
as amended by Act XXV of 1899; but its legal iry 
can be questioned in appeal finm the final orcHr 
rejecting the plaint, Malang v Mohammad 
15 P W R 1908. 

1020K -Appeal part-heard by District Judge 
and then transferred to Sub-Court — Sub-Jndge 
continuing and disposing of appeal— Irregular 


Appeal-Con^t?. 

18 OMevs—Goncld. 

189-1 and hence no appeal lies of right. Devi 
Dial V Alimid Khan. 4 P Rlt908;=14 P W R 
1908 = 91 PLR1908. 

Order directing party in person. 

1020 M. -0. 3 r. 1 0. 7. r. 15 0. 10. r 4 (7892 
Ss. 56, 6‘0, 120)— Order appealable— S.588— Omis- 
sion to mention —Order directing party to appear 
in peison. 

The Subordinate Judge ordered some of the 
defendants to appear in person in his Court with- 
out mentioning the section under which the order 
was made. Yield, that the order was an order J 
under S. 1.90 CPC. (1882). 

Where a Court purporting to act under the 
Civ. Pro. Code passed an order for the personal 
appearance of a party, butnmits to quote the 
section under which the order is passed, held, 
that such an order is open to appeal Abdtal 

JaUl V Humera Bihi 6 AL J 340 = 

2 Irid Cas 463. 

Appeal-orders. See Claim to attached property 
(1903) 23 W N 206. 

Appeal— orders. See Claim to attached pro- 
perty 8 C P L R 67. 

Appeal -orders. See G Pt J S 47 5 A L J 553. 

Appeal— orders. See 0 P 0 S 17 30 Mad 402. 



procedure — Remand by High Court. 

Where an appeal to the Disfrict Cmirt was 
part-heard by the District Judge and was then 
transferred to the Court of the Sub-Judge, and 
the Sub-Judge continued the hearing and reversed 
the decree of the District l\Iua&if, the High Court 
Oil second appeal held that the procedure could 
not be justified, and retnandei the appeal to toe 
District Judge for hearing and disposal according 
to law. Kotaiya v Laksliniaiya 9 M L J 297. 

1020L— XVlII of 1831. S. 3-'Vpp\a]-Land 
Suit— Suit for declaration that the plaintiff is the 
sole owner of an orchard on a paitiuon of the 
Tillage shamilat— Act. XVII of 1887, Ss. 116 ^ 
158— ()uest] on relating to enforcement of entry in 
wajibularz ()ae5ti m of title or mode of making 
the paitition. 

A suit fur arh‘Harati(in tha^ aceitain o»’chard 
on a portion of the village .s// (mdat is plautul by 
the plaintiff alone his own expense, and that he 
is in sole p)i3ession theccoi, without making any 
claim regarding the land occupied by fhe orchard 
ox the diamiht as a wlmle, is not a laml su'd wi- 



Appeal orders See 0 P C S 47 63 P R 1901. 

Appeal— orders, bee 0 P C S 47 25 Mad 529. 

Appeal— orders. See Claim to attached pro- 
perty 2 Bom L R 241. 

19. Probate. 

(a) Order to suspend Probate. 

1021 — Succession Act, s. 2d5-Civil Procedure 
Code, 1<959, s. 363. 

Where an application for probate has been 
granted, and, an objection being made, a subseq- 
ent order is passed directing that the case be re- 
opened, that probate be suspended for a certaih 
time and that the executor bring in his eviden- 
ce to prove his right to obtain probate, — 
that no appeal lies from such an order. Act X of 
1865, 263, and Act VI IT of 1859, s. 3^?3, discussed. 
Brojo Nath Paly Dasmony Dassee 2 C L R 

589. 

Notes-Ref: 17 Cal 48. 

(b) Order of District Judge admitting 
person as caveator 

1022. — Order of District Judge admission of 
person m caveator —Probate and Administrar 
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19. Probate—Cowf^f. 

tion Act (V of 1891), S. 86 — Oivil Procedui’^^ Code 
(1882), S. 558 cl. 2. 

S. 86 of the Act V of 1891 makes the Civil 
Procedure Code applicable to orders passed under 
that Act. An appeal therefore would lie to the 
High Court from the order of a Distiict Judge 
admitting a person as a caveator under s. 65 of 
the Act: Such an order is appealable under s. 
689, cl 2, of the Code. AbMram Bass v Gopal 
Bass. 17 Calc 4-8. 

Notes,— Fol: W N602; 26 Bom 792. Ref; 

14 0 W N 119; 10 C L J 263. 

(c) Order refusing to make person party 
defendant to an application for probate. 

1023. — Order refusing to make a person 
party to an application for probabe. — Probate and 
Administration Act (V of 1881), Ss. 68 and 86 

S. 86 and S. 58 of Act V of 1881 read together 
only allow an appeal to the High Court in esses 
where an appeal is allowed by the Code of Civil 
Procedure. Therefore, an order refusing to make 
a person a party defendant to an application for 
probate is not appealable. 13 Cal 100, 2 All, 

904 followed. Khettramani Basi v Shyama 
Churn Kundu. 21 Calc 539. 

Notes— Fol: 27 Cal 5; 6 0 W N 912 Reversed; 

27 Cal 527 P C; R^f: 10 C L .1 263. 

(d) Order refusing to amend Probate. 

1024<.— Order refusing amendment of a 
probate — Probate and Administration Act (V of 
1881), S. 86— Succession Act (X of 15d.>), S. 263. 

An order refusing to amend a clerical error in 
a grant of probate either under S. 86 of Act V oL 
1881 or S. 283 of Act X of HBSis not appealable. 
21 Calc 639, referred to. Gerindra Kumar 
Bass Gupta v Rajeswari Roy. 27 Calc 5. 

I 1025.— Lower Court refusing to grant pro- 

K ^ bate of will to executor, but granting letters of 
K administration without the will annexed to tos- 
* ^ tator’s representative — No appeal by executor — 
Locus standi of party interested in will to appeal 
m against grant of letters of administration. 

‘ ^ One A. K. propounded a will and applied, as 
executor, for probate to the District Judge, and 
th6 appellant, who was the representative of one 
of the legatees under the will, the legatee himself 
being dead, supported the application for probate 
The application was opposed by the widow of the 
tesljator’s deceased son, who also applied for let- 
tOT pf admiaistration without^ 

Qt ^ 1 ! 
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19. Probate— Co// 7^/. 

I The lower Court disposed of both applications, 
and, after drawing up issues, mU)’ alia as to the 
effect of the will if proved, as to how far it was 
valid, and as to what property it might or might 
not affect, -held the will not proved, and granted 
administration to the said widow. The deceased 
legatee’s representative appealed to the Chief 
Court, 

Held, that it is competent to a person, who is 
a party to the proceedings in the lower Court 
and interested in having a will propounded and 
maintained as a will, to appeal against the grant 
of letters of administration without the will annex- 
ed, even if the executor does not appeal and aban- 
dons his application for probate. Mussammat 
Bali V IVTussammat Hussain Bibi. 

55 P R 1894<, 

(c) Compromise in appellate stage after 
revocation of ppobate, unlawful. 

1.025A. Probate proceeding — Proce‘*ding 
for revocation of probate, if suit— Civil Procedure 
r’ode (Act V of J908), S. 10/, sub-siction, 2 , 0. 
I, r. Id, 0 21, rr 1 and 3— RAvocatinn of probate 
by first Court— Compromise in appellate stage 
after revocation of probate, unlawful— Petitioner 
for revocation, if can withdraw entire proceeding 
pending appeal by the objector— Power of Court 
in cases not falling within letter of law— Appel- 
late Court’s power to add as party respondent 
person not party to the suit -Party cognisant of 
probate proceeding, if bound by the result— 
Htramjer promoting lithjation, 

A proceeding for revocation of a probate is not 
a suit within the meaning of Rules 1 and 3 of Or- 

der 23 of the Code of Civil Procedure (Act V of 
1908). 

When probate has actually b^ea revoked by 
a / curb of first instance on thf‘ ground that the 
will propounded is a forgery, the parties are not 
entitled to bring the matter on appeal, and then 
by compromise to obtain a reversal of the deci- 
sion and a revival of the probate without any 
ad indication on the merits. »Stich a compromibe 
cannot be regarded as lawful within the meaning 

of Order 21, Rule of the Code of Civil Pro 
cedars. 

The action of a Probate Coxxvi of competent 
Jurisdiction, when it admits a will to probate or 
reiects it as not duly attested and executed, is in 
the nature of a proceeding ut rem^ and, so long as 
the order remiiins in foice, it is conelmive tp 
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19. Pfotate— 

the due execution and the validity of the will, not 
only upon ail the parties who may be before the 
Court, but also upon all other persons whatever, 
in all proceedings arising out of the will or claims 
under or connected therewith. There is no difi- 
erence in principle whether the compromise is 
attempted for the grant of the probate in the ori- 
ginal Court during the pendency of the proceed- 
ing there, or whether it is attempted in « Court 
of appeal during the pendency of an appeal aga- 
inst a judgment by which the will has been pro- 
nounced to be a forgery. Tne essence of the 
matter is that the question in controversy affects 
not mere)y the parties before the Couit hut also 
others who are bound by the decree, though not 
represented before the Court. 

The effect of S. 107, sub-section (2) of the 
Code of 1908 is to entitle the appellint to with- 
draw his appeal, just as the plaintiff might have 
withdrawn his suit in the Couit of first instance. 

After a petitioner has instituted proceedings 
in the Court of first instance, for revocation of a 
probate on the ground that the will was a foigery 
and such proceedings have terminated m his fa- 
vour, it is not competent to liiin m an appeal 
prefeirrd by the executor or any otlK*r party who 
has appeared in support of the wilu \o wifhdiaw 
the entire proceedings and thui compel the Court 
to revive the grant of probate of a will which has 
been pronounced by a Cmn-t of competent juris- 
diction to be a forgery. Cider 23, Eule, 1 Sub- 
Rule (1), is not applicable to cases of this charac- 
ter. 
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19. Frohaie- Conchf. 

will is ([uestioned, is bound by the result, if he 
was aware of the proceedings and had a right to 
intervene. 

Quanr — Whether the doctrine that the mere 
circumstance that a stranger has promoted litiga- 
tion or assisted in a suit, does not make him 
bound by the judgment, applies to probate pro- 
ceedings. (4 r W N 600 Ref.) Saroda Kanto 

Dass V Gobindo Mohan Das. 

12 C L J 91=6 Ind Cas 912. 

(f) Order refusing to stay the issue of 
probate 

1026. — 01. 1.5 — ‘Judgment’ — Stay of issue of 
probate— Order refusing. 

x\n order made by a Judge of the High Court 
refusing to stay the issue of probate and the 
discharge ot the Receiver appointed in a probate 
action IS a ‘judgment’ within the meaning at 01. 
15 of the Letters Patent and is appealable, 8 B L 
R 483 commented on and toll; 6 Cal 594 ref, to 
94- M.ad J56 dissented from. Mussamat Brij 
Coomarec v Eamrich Dass. 5 C W N 781, 

Notcs.-~Ucl: 2.9 ikl 286; 6 0 L J 298 H B; 
U C W II 1030 F B; SOWN 572; 
31 Cal 722 F B, 9 C W N i23; 3 0 L 
J 29; J4 Cal i037 F B; Diet: 31 Cal 
1U81;9C WNi23; 33 Oal 3323 = 
10 0 W N 986\ Fol; 3J Cal 927 = 
3 0 L J 67. 

20. Receivers. 


The action of the Court in cases not falling 
within the strict letter of the law is to be regu- 
lated upon sound general principles, one 
of which is that litigation should be shortened as 
far as is practicable. The Court is bound to take 
care that the order which it makes in the exer- 
cise of its inherent power, does not unfairly pre- 
judice the position of any of the parties. 

As an ordinary rule, a peison, who was not a 
party to the suit in the Court of tir'^t instance, 
ought not to be allowed to intervene at the ap- 
pellate stage;but the power is vested in the Ooutrt 
to add him as a party respondent. Such power 
should be exercised with caution. 


4 p^rs^ who is not a party to proceedings in 
'validity Qt ^ ^ 

I ^ t 

^ ^ 1 i.k li f I ,( ^ 

!:>:< '"‘'iglM”'' "i ]!«'.{' 


(1) Order refusing to remove a receiver. 

1027 Civil Procedure Code fAct X of 1877), 
Ss. ii, 2^1, .503, J40, 5S8— Act XXIII of 1861, s. 
11. — By a decree in an administration-suit, A 
was appointed leceiver “to manage the estate”. 
A died, and by a subsequent order B was appoin- 
ted receiver. One of the defendants in the suit 
applied to have B removed from the office of re- 
ceiver on the ground ot his alleged mismanage- 
ment of tnc estate. The application was refused. 

that the order of refusal was appealable, 
whether the former Code or the present Code of 
Civil Pioc'^dure was deemed to be applicable, be- 
ing an order made in respect of a question aris- 
ing between the parties to a suit relating to the 
execution of the decree, Mtthibai v. Limji 
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20. Receivers — Contd. 

1028 — C. P. 0. S. 503 —Appointment of Re- 
ceiver — Appeal. 

Meld, that when a subordinate Court proceeds 
to make an appointment of a Receiver under s. 
5u3 of Civil Procedure Code, an appeal lies from 
that order. Raja Mohammad Sat*dar Husain 
Khan v. Nowroji «& Co., IOC 168. 

1029 —Civil Procedure Code, 188:?. Sections 
503, 588 (24) — Order refusing to direct rec^^iver 
to pay out moneys— Appeal. — 

Meld, that the appeal allowed by Section 588 
(24). Civil Procedure Code, against an order, un- 
der Section 503, appointing or refusing to appoint 
a receiver does not extend to ‘’directioub” given 
by the Court to su3h receiver subsequently to his 
appointment.— Kaput? Chand v. Nannjan 
Lai, 107 PR 1895. 

lOSO-0 P.a 0. 10, rr.l to 3 S 104:0. 4‘^. r. 1 
(1882 Ss 503, 505, 5 S8)— Receiver, appointment 
of — Recommendation by Subordiuale Judge to 
District Judge — Refusal by the latter to appoint 
— Appeal. A Subordinate Judge recommended to 
the District Judge, the appointxuent of a Receiver 
under S 505 of the Code. The latter refused to 
make any appointment. On appeal to the High 
Court, held, that no appe^l lay against the order, 
which was passed under S 5u5 of the Code, and 
respecting which no appeal was provided for by 
S. 688 of the Code. 7 Cal 719, Fol. Bai Maui 

V. Khimchand Gokaldas. 10 Bom LR 1037 
= 33 Bom 104=1 Ind Cas 657 

Notes:— The new section authorises the 
Sub- Judge himself to appoint a receiver. 

1031—0. P. C. 0. 40, r, 1, cl. (1) (d) and 0. 
43, r. 1 — Directions to receiver, if appealable. 

Where both the parties have agreed to the 
appointment of a receiver of the properties in 
dispute, and the Court has, in appointing the 
receiver, given him certain directions as to the 
disposal of the income 

Meld, thd^t an appeal lies from those directionb 
by virtue of 0. 43, r. 1 (s) of the Code. 

Mohunt Anant Das v. Ram Parkash Das, 
14 C W N 183 = 5 Ind Cas 69. 

2) Order submitting person for and con- 
firming nomination as receiver. 

032— Civil Procedure Code, Act X of 1877, 


kppeail-Gontd. 

20. Receivers— 

Sections 503 and 505 — Receiver. Appointment of, 
by Subordinate Court— Appeal— Sanction of Dis- 
trict Court to appointment of Receiver. 

There is no appeal from an order by a Court 
Subordinate to a District Court appointing a re- 
ceiver under Section 503 of the Code of Civil Pro- 
cedure, subjeci to the sanction of the District 
Judge under Section 505 of the Code. Nor is 
there an appeal from the order of the District 
Judge granting his sanction under the latter sec- 
tion. On a reference made to him under Section 
505 by a Subordinate Court, the District Judge 
is not merely bound to approve or disapprove of 
the person uom iia<-pd as receiver by the Subordi- 
nate CouiT, but his full control over the matter 
of the appointment to determine whether or not 
the appointment of a receivei ought under the 
circumstances to be made. Bis»ajaii Koocr v. 
Ram Chum Lali Mahata, 7 Cal 719 = 

9 C L R 203. 

Notes: -Appr: 21 Bom 328; Ref: 10 Mad 
179 F B; 24 Bom 38; 31 Cal 495; 34 Cal 
30.5; 6 C L J ^lO.Foh 10 Bom L R 1037; 
33 Bom 104. 

1033 — C.P.C. Ss. 503, 505 and 588— Order re- 
fusing to sanction appointment of receiver, passed 
by District Judge — Execution of Decree— Appeal. 

Meld, that the order of the District Judge, re- 
fusing to «^anction the appointment of a receiver 
on the nomination of the Subordinate Judge in 
proceedings in execution of a decree, was passed 
under s. 505 and not under s. 503, Civil Proce- 
dure and as such was not appealable under 
s 588, Civil Procedure Code. Sankatadin v. 
Shankar Bakhsh, 1 0. C. 21, 

1033 A — (f882 S. 605)— Report recommend- 
ing appointment ol a receiver— Order refusing to 
make the appointment— Appeal. 

Where a Subordinate Judge recommended a 
person to the District Judge for receivership, and 
the District Judge declined to appoint a receiver 
and the petition was then dismissed, held, no ap- 
peal lies against the District Judge’s order under 
S. 505 refusing to authorize the appointment of a 
receiver lOMadFO (180) (F B) (footnote), 
Fol Kayaruanisa Begum v. Sakiaa Bibi, 
20 M L J 78=5 lad Cas 991. 
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20. Heceivcfs— 

(S) Or^lfcp refusing to appoint rec«»iver. 

10S4— Civil Pfocedm'e Ojcle, 16S2, Ss, 503, 
j 88 ( 2ij. — An order refusing fco appoint a recei- 
ver under s. SOS of the Ci le of Civil Procedure is 
not appealable. Subramanya v* Appasami, 

6 Mad 355. 

Notes:~-Over:10 Mad 179 F B.Ref:2i Bom BS 

1035— Oivil Procedure Code, 18.59, s. 92. — 

An appeal did not lie against an order refus- 
ing fco appoint a receiver under Act VXII of 1859, 
s. 92. Imbichi Pafcama,! M H C 129. 

1036 — O.P.C. Ss. SOB, 505- Receiver, appoint- 
ment of — Subordinat? Judge— Ordav refusing to 
appoint a receiver — Appeal, 

A Subordinate eJudge, when considering the 
expediency of the appointment of a receiver, is 
really acting under S. 303, as limited" ^nd ex-, 
plained by S. 505 of the Civil Procedure ^Code; ^ 
and an appeal lie^ against his order refusing to 
recommend to the District Judge the appoint- 
ment of a receiver. Sangappa v. Shivabasawa, 

1 Bom L R 502=24 Bom 38. 

1037 — Ss. 503, 588 cl. 21.-~An order refusing 
to continue the appointment of a receiver must 
be taken to be an order under S 60J, and is there- 
fore appealable. Gnyanoba v. Radhabai, 

90 PJ 127. 

1038— 0. P. C. 0 40, rr. 1 to 3, S. 104 : 0. 43, 
1 . 1 Ss. 22, 23(3) (/882 S. 50 X, 503, 688, (24) ) — 
Appeal. Refusal by District Judge to appoint 
receiver upon recommendation from Sn^orduiato 

Where upon a report from a Subclf^inate 
Court recommending the appointment of a Ipcei- 
ver, a District Judge refuses to make the applint- 
rnent, bis order must be taken as an order unilpr 
S, 503 and not under 8. 503, C.P.C. As such th^ 
order is appoalable under 01 S, 588, ^'.P.C, 
Khagendra Nap^iin y. Shoshadhar Jha, 
8 C W N 608=31 Cal 495. 

(4) Ordei? dismissing appHeation for 
appointment of receiver. 

1039— Oivil Procedure Code, 1877, W. 503.— 

An order made by a Subordinate Judge, 

dismissing an application under S. 503 for the 
appointment 6f a receiver in a suit pending be- 
' fore him, or declining to nominate a receiver, is 
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20. Receivers— 

an order under that section and not under S. 605, 
and is, therefore, appealable under s. 588 of the 
Civil Procedure Code as amended by Act Xll of 
1879. Gossain Dulmir Puri v. Tckatt 

Hetnarain, 6 C L R 467 . 

Notes:— Fol: 17 Cal 680; 10 Mad 179 F B. 
Ref: 24 Bom 38; 31 Cal 495. 

104,0— Civil Procedure Code, Ss, 503, 505, 
588-f-Order rejecting petition for appointing a 
receiver —Appealable. 

^An order rejecting an application for appoint- 
ing a receiver comes under S. 503 and therefore 
am appeal can lie on it in accordance with S. 688 
Ch P4 of the Civil Procedure Code, 6 Mad 555 
overruled. Venkatasami v Stridavamma, 

10 Mad 179. 

See Anonymous Case, 10 Mad 180, note. 

Notes-— Fol: 17 Cal 680; Dlst; 24 Bom 38; 
31 Cal 495. 

1041— Order reiecti’^g an application for the 
appointment of a receiver— Oivil Procedure Code 
{'1852) ss, 603. 605, 588 (54) and 689— Bengal, 
North-Western Provinces and Assam Civil Courts 
Act (XII of 1887) S. 21. 

An order rejecting an application for a recei- 
ver under S. 503 of the Code of Oivil Procedure 
(1882) is appealable. The order in appeal is final 
under s. 588. 6 C L R 467 followed. The appeal 
from the order of the Subordinate Judge, lies to 
the High Court under s, 21 of Act XII of 1887 
where the value of the suit is above Rs. 6000, 

I and in other oases to the District Judge. 

Boidya Nath Adya v Makhan Lai Adya. 

17 Calc 680. 

Notes:— Disk 17 Bom 56 ; 32 Oal 734= 9 0 
WN6'90;10 0WN 565 (Fi N; = 3 C 
L J 197, Appl: 10 0 W N 564=5 0 L J 
257 ; n C W N 705. Ref: 6 0 L J 38; 
31 Bom 73 ; 1 C W N 136 ; 22 Bom 315 ; 
SI Oal 495 ; 8 Bom L R 885 ; 6 G L J 
427. 

(5) Order dii*ecting discharge of receiver 
appointed, 

* f 

1042— O.P.O. S 104, 0. 43rl‘(mi8'Syi8l^)— 

Appeal — Order ol discharge of rAof^|¥s*B<I |pr 
rendition of accounts^ ^ ^ i 
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20. R«cei vet’s — Contd. 

No appeal lies from an or^er fiirecbing dis- 
cliarg*^ of receiver appointed daring the pendency 
of a suit subsequently compromised and also di- 
recting the rendition of accounts in terms of the 
compromise. Sant Saran Das v Gulab Das. 

1903 A W N 67. 

(6) Direction given by court in passing a 
receiver’s accounts, 

1043— a?. C. 0. 40, rr 1 to J ; S. 104 ; 0 4i, 
K 1 8s. B2. 23 ( 3 )-( 1892 Sa. 603 and .588,— 
Receiver’s accounts, order in passing— Appeal. 

The directions which a Court gives in passing 
a receiver’s accounts are not appealable under 
cl. of S, 588 of the Oiv. Pro. Code. Rani Kesha- 
bati Kumari v W 0 Mac Gregor. 
12 C W N 648=35 Cal 568. 

(7) Order that receiver should he 
appointed. 

1044 — Not appealable. 

An order that a receiver should be appointed 
which is not an order appointing a receiver is 

not appealable. Sriiuafci Mathuria Debi v 
Shib Dyal Singh Hazari. 3 Ind Cas 430 

(8) Order accepting the correctness of the 
account rendered by receiver. 

1045— Civ. Pro. Code (Act XfV of 1882), ss 
503, and 589 (24 ) — Appeal — Receiver. 

Meld, that the order of the Court accepting 
the account stated by the Rjoeiver to have been 
realized by him and referring the decree-holder 
to a suit for the decision of his claim against the 
Receiver was not appealable under s 588 (24) of 
the Civ Pro. Code. The orders appealable under 
the section are those specified in paragraphs (a),{b), 
(c) and (d) of s. 503 only. Wali Ram v Ishar 
Chand. 65 P L R 1904=26 P R 1904. 

(9) Receiver’s account. 

1045A — No appeal lies from directions given 
by the Cburt in passing a Receiver’s account. 
(1789-30) 3 Bto C C 41, (1826) 2 Russ 549, Ref. 
(1789) 1 Ves Jun 85, Ref (1887) 19 L R I R 453; 
(1892) 21 D Rl R 242, Ref 35 Cal 568, Fol, 

Mohiui IMtohan Patrav Ram Narain Patra 
and Barbda Kanta Sircar, 14 C L J 445 
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20. Receivers— 

(10) Office of Receiver appointed pending 
appeal continuing till he isfftially 
discharged. 

1045B — Pending appeal— -Appeal decided 
and remanded — Receiver not finally discharged 
— How far ‘functus officio’ as soon as appeal is 
decided : 

Where a Receiver is appointed pending an 
appeal, his office does not come to an end as soo n 
as the appeal is decided, but continues till he is 
finally discharged. Grey v Woogra Mohun 
Thakur. 28 Cal 790 

21. Regulations. 

(1) Beng. Reg. XV of 1793. 

1046— Order refusing application by mort- 
gagee for return of excess payment under Reg 
XV of 1793. 

No appeal lies from an order refusing an ap- 
plication by a mortgagor for the return of excess 
payment alleged to have been made by him in 
proceedings under Regulation XV of 1793 by 
which he redeemed his mortgage. Sreeman 
Chunder Bancrjee v Modhoo Soodun Roy, 

24 W R 17 

(2) Bcng. Reg. I of 1798. 

1047— Order of District Judge- Act XXlIl of 
1881, s. 38. 

No appeal was provided from a summary or- 
der made by a District Judge under Regulation 
I of 1898 ; but such order was open to question 
in a regular suit. Act XXII I of 1861, s. 38 gave 
no right of appeal in such casds, but provided 
merely that the mode of trial and the procedure 
incidental and ancillary thereto, laid down in 
the 6hvil Procedure (7ode, should be applied 
throughout in miscellaneous cases and proceed- 
ings. Hufeenath Koondoo v Modhoo 

Soodun Saha. 19 W R 122. 

Notes:— Ap: II Mad 319 ; 24 Mad 95, Ref: 10 
Bom 433 ; 1 All 178 F B; 8 C W N 160. 
Fol: SI C&l 207. 

(2 a) Regulation V of 1799. 

1047A— Ss.5, 7— Regulation of application to 
be put in possession of the estate Of the deceased 
—Appeal. 
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21 Regulations— 

During: the course of a proceeding under Be- 
gulation V of 1799, the appellant applied under 
Ss. 5 and 7 of the Regulation that the property 
of the deceased intestate might be handed over 
to him on the ground that he was the heir. The 
£7ourt dismissed the application ; 

Held, that the order rejecting the application 
was not appealable. Bhurc Lai Brahman v 
The Secretary of State for India in Council 
10 lad Cas 414 

(3) Bcng. Reg. V of 1812. 

104j 8— S. 26' and V of 1827, s. 3~~0rder of at- 
tachment and manager. 

No appeal lay to the High Court from an order 
passed by a District Judge, issuing a precf'pt to 
the Collector to hold an estate in attachment, 
and to appoint a manager under s. 26, Regulation 
V of 18\2, and s. 3, Regulation V of 1827. 

The Collector of Furreedpore. 

12 B L R F B 366 

Gooroo Dass Roy v Collector of Furreed- 
pore. 19 W R 170, and 20 W R 262. 

1049— Order of ^bllector refusing to make 
, distribution among shareholders. 

An appeal did not lie to the High Court from 
the order ot a Collector refusing to distribute 
amongst the shareholders the amount of their 
shares of the surplus proceeds of a joint undivid- 
ed estate attached and administered under Regu- 
lation V of 1812. Jogo Moyce Chowdhrain v 
The Government. 3 W R Mis 17, 

(4) Beng. Reg. VIII of 1819. 

1050— S. 6— Order of Civil Court.; 

There is no appeal from an order made by 
the Civil Ceurt under, s 6 of Regulation VIII of 
1819. Soorja Kant Acharj Chowdhry, 

1 Cal 383; 25 W R 222. 

(5) Beng. Reg. Ill of 1872 

1051— Suit referred to Civil Court in Sonthal 
Dergunnahs, Order in. 

A decision on an issue or in a suit properly 
referred to a Civil Court in the Sonthal Perga n- 
nahs, under s, 5, Regulation III of 1872, was ap- 
^ dealable to the High Court under Act Via of 
f ^ , Ub69, which was applicable to the Sonthal Per- 
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21 Regulations— 
gunnahs. Tarini Prosad Misser v Mahammad 
Chowdhry. 6 C L R 555. 

Notes— Fol: 18 Cal 133; Ref 8 0 L R 548. 

(6) Madras Regulation III of 1802. 

1051A— S. 16— CL 7— Claim for property of 
an intestate — Order dismissing petition — Appeal. 

No appeal lies against an order of a District 
Judge passed under S 16 Cl. (7), of Madras Re- 
gulation 111 of 1802. Narasayya y The Collec- 
tor of Anantapur. 24 Mad 95. 

Notes:Rel. 12 M L J 390; Dist: 26 Bom 379. 
Fol. 28 All 6P3=:3 A L J 435; 436 = 
flPOe) W N 150 ; C'904) W N 74 ; 26 All 
407 F B ; 27 Mad 428. Ref: 18 M L J 
238. 

22. Sale in execution of decree. 

(1) Order refusing interest in execution 

of decree. 

1052 — When a sale in execution was set 
aside, and the order directing the return of the 
purchase -money did not also direct the payment 
of interest thereupon, — B^eld, that there was no 
appeal from the order of the lower Couit refus- 
ing to give interest Bishonath Doss v 

Ahmed' AH, W R 1864 Mis 19. 

1053— C.P.0.0. 21 rr.66, 70, s. 47 (1882 ss, 287, 
24i)— Appeal— Proceedings under s, 287— Minis- 
terial not Judicial— No order— Proceedings of a 
Court under s. 287, CPC and the rules framed 
thereunder in relation to the proclamation to 
sale are not ‘orders,’ and are therefore not appli- 
cable as “decrees.” Sivagami Achi v Subra- 
mania Aiyar. 14 M L J 57=27 Mad 259 F B 

Notes: —Ref: 18ML J568. 

(2) Order absolving purchaser from lia- 

bility for damages on re-sale. 

1054 -Civil Procedure Code, 18-59, s. 254. 

A purchaser at a sale in execution of a de- ^ 
cree is liable for damages caused by re-sale con- 
sequent on his not making the required deposit. 
An appeal lay from the order of the lower Courts 
absolving the purchaser from liability. 

Sree Narain Mitter v Maliatab Chand 

3 W R 3 

Sooruj BukshSiflghv Sree IHshen Doss 

6 W » Mis 126 


I 
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22. Sale in execution of decree— A; 

Notes:— ^p: 4 M H C R 35P; 5 B H C! R 176; 
Ref; 33 Oal 61J=- 10 0 W N 551 = 5 0 L J 
576. 

(3) Order making defaulting purchaser 
liahle for difiPercnce on re-sale. 

1055— An appeal lay from an order holding 

the first defaulting purchaser liable for the differ- 
ence arising from re-sale in execution of decree 
under S. 25:^, Act 7III of 1859. Joobraj Singh 
V. Gour Buksh Lall, 7 W R 110. 

Notes:— Diss; 2 Bom 5G2. Ap: 16 Cal 536; 1 
All 181 F B, 25 Cal 99; 2/ W R 149. 

1056 — Order in execution— Defaulting Pur- 
chaser— Civ, Pro. Code 1859, s, 254— 

An appeal lies from an order pa«ised on an 
application under this section, to make a default- 
ing purchaser liable for the loss occasioned by a 
re-sale. Ramdial v Ram Das. 1 A1U81. 

Notes— Disfc. 12 All 397; 14 All 201 P B 
(1892) W N 74] Ap. 17 M L J 10 F B; Fob 
16* Cal 535; Dist. 23 Mad 73; Ref. 18 Mad 
439. 

(4) Order under S. 254 CPC (1859). 

1057— No appeal lay to the Judge from an 
Order passed by a subordinate Court under s. 254, 
Act VIII of 7869. Binda DabeeDossee v 
Gopee Soonderce Dossia. 6 W R Mis 82. 


kppe&l-Cmtd. 

22. Sale in execution of decree— Contd, 

loss happening on a re-sale occasioned by 
this default. 1 All 181 and 16 Calc 535 dissented 
from; W. N. 1890 p So; 12 All 397; 8. 0. W. N. 
1890 p 135 followed. 

Deoki Nandan Rai v Tapesri Lai 
14 All 201=12 W N74. 
Hahi Buksh v Baij Nath 13 All 569= 

11 W N 156. 

Notes:— Con: 25 Cal 99. Ref 18 Mad 469. 

1060.— Order under Civil Procedure Code 
(1882) s 293. Defaulting purchaser to make good 
the deficiency on resale-Second appeal- Execution 
of Decree-Sale-Civil Procedure Code 1882 Ss 244. 
313— Misdescription of property in proclamation 
of sale. 

Both an appeal and a second appeal lie from 
an order under s 263 of the Code of Civil Procedure 
(1882), directing a defaulting purchaser at an ex- 
ecution-sale to make good the deficiency of pri- 
ce happening on a re-sale owing to his own defa- 
ult, 3 W R 3, 6 W R Mis 126, 7 W R 110, 16 
Calc 535, 18 Mad 469, followed 11; All 202, referr- 
ed to and discussed. In this case it was held on 
appeal, reversing the decision of the lower courts, 
tha<- under the circumstances the purchiser was 
not liable for the deficiency. Kali Kishore Deb 

Sarkar v Guru Prosad Sukul 25 Cal 99 = 

2C WN408. 

Rajcndra Nath Roy v Ram Charan Sinha 

2C W N411. 


(5) Order refusing refund of price to 
purchaser. 

1^58, — No appeal lies from an order refusing 
a refund of price to a purchaser, the sale to whom 
has be^n set aside;, under s 316 of the Code of 
Civil Procedure. (ante p 85), fante, p 89) and 
1 All 181) referred to. 16 Calc 535 dissented 
Rahim Bakhsh v Dhuri 
12 All 397= 10 WN 135. 


Notes:— Ap; 24 All 201 F B, Ref; 28 Mad 4.39 

(6) Order on defaulting purchaser to 
make good such deficiency. 

1059.— Appeal. 

No appeal lies from an order under s 293 of 
the Code of Civil Procedure directing purchaser at 
I in of tp good the 


Notes:— Ref: 2 C W N 411. 

1061.— Civil Pro Code 1832 s 311 -sale in ex^ 
pcution of Decree— Re ieefeion of an application to 
take back on file petition for setting aside sale 
which is dismissed on account of default. 

An application under s 6’I of CivilProeedure 
Code was made to set aside a sale in execution. 
It was dismissed for default. The applicant peti- 
tion^^d the court to take it back on file. The court 
rejected it and the petitioner appealed against this 
order. Reid that the order is non-appeal able. 

10 Bom 433, followed. Raja v Srinivasa 

11 Mad 319, 

Notes;— Di«sl; U B L R 1897-1901,254; Fol; 27 
Cal 414; 29 All 596; 31 207; W N (1907) 
186; 10 0. 0. 353; Ref 9 C W N 160,* IT 
mi 604r m. 
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22. Sale in execution of decree— 

(7) Order rejecting an application 
for restoring to the file an appli- 
cation to set aside sale in ex- 
ecution of a decree. 

10S2. — Order rejertingr an application to re- 
atorine to the file an application dismissed for de- 
fault— Application to set aside sale in execution- 
Cxvil Procedure Code (1882) Ss 311, 588 (8).— 

An order rejecting an application to restore 
to th<* file an application to set aside a <»ale under 
s 311 of the Code of Civil Procedure, which has 
been dismissed for default is not appealable. 

Suja Uddin y Reazuddin 27 Cal 414. 

(8) Order refusing to admit petition 
to set aside sale. 

106S — Civil Procedure Code 1859 s 250. 

Under s 256 of Act VTIl of 1859, the order of 
a Civil Court refusing to admit a petition against 
a sale was final Lall Gobindyal v Burzin 

2 Hay 111. 

(9) Order affirming « rejection of 
petition for reversal at sale 
in execution of decree. 

1064.— Civil Procedure Code 1859 s 257.— 


AppeaI-^7o«i!flf. 

22, Sale in execution of decree— 

Mahomed Hossein v Afzul Ali 

BLRSupVol Apt 
W R F B 83; Marsh 296. 

Ahdool Kureem v OoghanLal 
6 WRMislia 

10 65 A.— S 310A— Crder refusing to set aside 
a sale— Appeal, whether lies against — Agreement 
of discharge, effect of. 

An appeal lies against an order refusing to 
set asid<^ a sale under S 310-A of the Oiv Pro 
Code, 1 88 i, even though the purchaser is not the 
decree-holder but a stranger. 

An agreement between the decree-holder and 
the judgment-debtor, whereby the former agrees 
to treat a portion of the decree debt as discharg- 
ed, in consideration of certain services rendered by 
the judgment-debtor, is tantamount to a receipt 
of the amount. 9 M L J 258; 23 Mad 37, Fol 
Lakshminarasimhaeharyulu v Lakshmam- 
«ia 12 Ind Cas 169. 

1066. — Order of Court executng decree sett- 
ing aside sale for irregularity-Oiv. Pro. Code 
1^69, s 256 

When a Court executing a decree passes an 
order postponing a sale and the sale takes place 
notwithstanding, in consequence of the order ar- 
riving too late, the Court is justified in setting 


Under a 267, Act VIII of 1859, no appeal lay 
from the oedeT* of a lower Appellate Court, affirm- 
ing the order of the lower Court, rejecting a peti- 
tion for the reversal of a sale in execution on the 
ground of irregularity. Raj Nafain KoeP v 
Inder Chutider Babu W R 1864 Mis 39. 
MuddunMohun Roy Chowdhryv Ram 
Chunder Goopto 2 W R Mis 41. 

(10) Order setting aside sale for 
irregularity. 

1065.— Under S 267 Act VII i oI 1869, the 
order of a .Tadge oa appeal setting aside a sale of 
immoveable'property on theground of irregularity 
was final, unless, under . 35, Act XXIII of 1861, 
the Judge was shown to have acted without jn- 
risdiotion. Kooldeb Singh v Juggunath 
S‘“gh 2 W R Mis 19. 

BhujUti Sam Tewapee v Leila Ajoodhya 
revfad 2 W R Mis 29. 

Mtt(^d9Q Mohun Roy Chowdhry v Ram Chu- 




Lue sale, on me grouna ot irregularity, i 
its order doing po is not appealable. 

Maijeh Singh v Jhou Lai 6 N W P354. 

Notes:— Dist: 1 C W N 226. 

1067.— Civil Procedure Code 1569 s 257. 

Where the lower Court allowed an objection 
and makes an order setting aside the sale, such 
order, according to s 257, Act VIII of 1559, was 
final OodiutZuman 8 WR109. 

(11) Order setting aside sale. 

1068 —Civil Procedure Oofie, 1877, s588 (m) 

-Execution of decree ^Application to set aside 

sale of immoveable property— Auction-purchaser, 

Beld that, although the auction-purchaser 
may not apply under s 311 of Act X of 1877 to 
have a sale set aside, he yet may be a party to the 
proceedings after an application has been made 
under that section, and then, if an order is made 
against him, he can appeal from such order undef* 
8 m (m) of Act X of 1877, Krnm Bam y 

BankeyLal 
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1069. — 0. P. a. 0 21189(1882 S 310A)«. 

Appeal — No appeal from an order setting aside a 
sale under s 310A. If/’Id, that no appeal lies from 
an order under S 310A, 0 P 0 setting aside a 

sale whether the auotion-purchaser is the decree- 
holder or an outsider. 1895 A W N 140 ref to. 
Kuber Singh v Shib Lai 1904- A W N 237« 

27 All 263. 

1070. — Order setting aside Execution Sale— 
Oiv Pro 1877, s 311. 

Where after a judgment-debtor has applied 
under this section to have a sale set aside, theauc- | 
tion purchaser is made a party to the proceedings 
and the sale is set aside, the auction purchaser 
can appeal against the order setting aside the sale. 
Gopal Singh v Dulap Kuan 2 All 352. 

1071. — Order setting aside Execution Sale— 
Oiv Pro 1877 s 311. 

An application under this section to set aside 
a sale in execution of decree having been made 
by the judgment-debtor, the ^Oourt executing the 
decree (Subordinate Judge) disallowed the objec- 
tion, and passed an order confirming such sale. 
The judgment-debtor subsequently applied to the 
Subordinate Judge for a review of judgment. The 
Subordinate Judge, without recording his reasons 
for granting such application, and 
without recording an order granting such 
application, irregularly proceeded at once 
to pass an order setting aside such sale, 

without cancelling the previous order con 

firming it. The auction-purchaser appealed to 
the District Judjje. That officer, treating the 
appeal as one from an order granMng an ap- 
plication for review of judgment, entertained it, 
and set aside the Subordinate Judge’s second 
order. Hdld that the District Judge was not 
justified in entertaining such appeil, such 
order not being one granting an application 
for review, but one setting aside a sale, and as 
such not appealable. 

Before a review of judgment is granted an 
order granting the application for review and the 
reasons for granting the same should be recorded. 

Bhaipon Dim Singh v. Ram Sahal, 

3 All 316. 

1072-()r^ef setting aside a sale, Appeal from 
Code, 1882, bsMR. k ^88^ cl 18. 

■ ' 9;c. 6» 

« |S 
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22 Sale in Execution of dccpec— 

An appeal does not lie from an order setting 
aside a sale passed under s. 312* para 2. of the 
Civil Procedure Code ( Act XI 7 of 1882 ). 

Sakhapam Vithal v Bhiku Daypatn 
11 Bom.. 60S 

1073— Civil Procedure Code ( Act X of 1877 ) 
Sections 315, 688 (i6), 589 — Appeal from order 
rejecting applioatiou to set aside sale— Omission 
to implead auction-purchaser as respondent -Effect 
of such Omission.— 

Where in an appeal from an order passed 
under Section 312 of the Civil Procedure Code, 
rejecting an appbeatien to sot aside an execution 
sale, it appeared that the judgmest-debtor, the 
appellant, had not made the auction-purchaser a 
party to the proceedings, that the appeal 

must be dismissed, as the said auction-purchaser 
was a noce<?sary party m order to enable the 
Court to effectually adjudicate upon all the ques- 
tions involved in the application, and as the 
app^>llant by his own laches had omitted to serve 
him with notice under the appeal and as the 
period for appeal long since expired, there was 
no valid reason as against the auction-purchaser 
for extending the prescribed period, and permitt- 
ing an amendment of the appeal. Mela Ram ▼ 
Narain Das ( P R 188 of 1882. ). 

(12) Oipder confirming sale* 

1074? — s. 510 0, P. 0. — A share 6f undivided 
immoveable property was put up for sale in execu- 
sion of a decree, and was knocked down to M. 
before it is was knocked down to him, the decree 
holder, who had obtained permission to bid for 
and purchase such share, and who was a co-sharar 
of such share, bid the same sum is that for which 
it was knocked down to M, claiming aright of 
pre-emption. The Court subsequently confirmed 
the sale in favor of the decree- holder. that 

N could not appeal. Mtttiir Khan y Abdtll 
Rahim Khan. 3 AU 674. 

Ramautar v Sheodutt. 

6 N. W. F. 243. 

Tasadttk Ali y Maksud AH. 

6 N. W. P. 272, 1 itll 272 

Narain Singh v Muhatnmed Faruk. 

X AU 277 . 


iM. 
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1074^A»0 POO. 34, rr 4, 6 (T.P.A. Ss 88. 89)- 
Application for order absolute — Order thereon — 
Applicabilitiy-Oivil Procedure Code (XIV of 1882) 
Ss. 310 A, 311 — Applicability of these sections to 
sales of mortgaged property in execution of mort- 
gage decrees:— 

Ss. 51 0 A and 31/ of the Civil Procedure Code 
apply to sales of mortgaged property in execution 
of mortgage decrees-(a) Per Sir Arnold White, C 
J : — It was not intended by the Legislature that 
the code of rules contemplated by S. 104 should 
be an exhaustive and self-contained code. It was 
intended that the special mles should be supple- 
mentary to the existing general rules of procedure 
which were applicable to the subject-matter dealt ; 
with in Oh. IV (b) Also S. 310 -A is not a proced- 
ure section at all, but confers a substantive right, 
(c) The test to apply is, are the general provisions 
of S. 310 A consistent, and can they be reaa to- 
gether with the special provisions of the enact- 
ment which deals with the special sub|ect-matter 
of the law on the matter; ( d ) After the order 
absolute for sale the relationship between the 
parties is that of judgment creditor and judgment 
4ebtors, and their rights are governed by the 
provisions of the code which relate to parties in 
that position; (e) S. 291 of the Civil Procedure 
Code also applies to sales m execution of mort- 
gage decrees. (f)The sale is ‘under’ th(‘ Transfer of 
Property A^t, as well as under Oh XIX of the 
Civil Procedure Code. Per. Danef> J:— (a) There 
can be no doubt that the provisions of the Code 
of Civil Procedure are applicable to casps tried 
under Special Acts, if the trials are in a Court of 
Civil judicature. And if there are not rules iu 
the Special Acts inconsistent with, or substituted 
for the general rules of the Uod^^ of Civil Proced- 
ure. (b) When property is sold in execution of a 
mortgage decree, it is not sold as moitf^aged pro- 
perty, but as the absolution pioperty of the 
dam, mortgagor tieated as a judgment debtor It 
has been restored to his full ownership by operat- 
ion of law. So there is no reason to tr^’at it differ- 
ently from any other immoveable property belong 
ing to the judgment-debtor. Per W»ashyam Ayy^ 
anyar J.— f a) The rules contemplated by S. 1 04 
cannot affect the question now under considerat- 
ion, and indeed so far as the courts subject to the 
superintendence of the High Court are concerae<l, 
mo be franied under that section incon- 

^ ^ and 311 OlVil Procedure 
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22 Sale in Execution of deovee—Coat^L 
Code, or any other enactment for the time being 
in force (b) S.104 does not primarily contemplate 
the making of rules for the execution of the 
decrees passed under Oh IV of the Act, such rules 
being already provided for bj Ch XIX of the 
Civil Procedure Code, supplemented by Ss, 87,89 
93 of the Transfer of Property Act. What the 
section contemplate -mi the making of rules for 
‘carrying out the provisions’ in the Chapter; 25 Cal 
793 commented on, P2 Mad.23>;19 All 205,25 Bom 
1 Oi approved .(c) An appeal lies from an order passed 
upon an application made under S. 89 of the 
Transfer of Property Act. Per Arnold White, O.J. 
and Moore, J. Such an order made in a proceeding 
in execution and is not appealable as such. It 
however, has the effect of a final decree, and an 
appeal bes from it, under S. 54 of the Code of 
Civil Procedure. So, there is no limitaion as to 
the time within which an application for an order 
absolute under S. 89 can be made. Per Davies, 
i?enson, Bhashyam Ayyaiigar, J J — An applicat- 
ion made under S. 89 of the Transfer of Property 
Act is in effect an application for execution of 
the decree passed under S. 88 and an order made 
thereon is appealable under S. 24i^ of the Code, 
there can be only one decree in a suit. Forms 
and much less the heading of forms, cannot control 
the construction of an Act 2 1 Cal 8/8 aqd 22 Cal 
931 discussed.— Malli-karjunadtt Sett! v Ling- 
amurti Pantura 12 M L J 279=25 Mail. 24*4 

13 Order Confirming sale before time 
for filing objections has expired 

1075— In execution of a decree against B 
( a minor ) his property was put up to sale, and 
sold on the 20th September, 1885. Objections 
under S.31 1 were filed on behalf of the minor 
through his mother as guardian but the application 
was rejected on the ground that she did not legal- 
ly represent the minor. The order was made on 
11th January, 1885. On the I2th January, 18(!?6, 
objections were filed on behalf of the minor by 
one B. On the 2nd of August lc986, this applicat- 
ion was also rejected on the ground that the sale 
having been confirmed on the 11th January 1085, 
the Court was precluded from entertaining the 
application. Meld that an appeal lay to the High 
Court under s. 3 ! 2 Code of Civil Procedure. 

Baldeo Singh v Kishen Lai 
8AH4U«7WII§i 
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I ( 14; Order disallowing objections to sale. 

I 1076.— Appeal. 

Per Petberam, U. J., «ml Oldfield, Brodh^irsl', 

I and Duthoit, JJ., an order passed nnder the first 

I clause of s. 312 of the Code of Civil Procedure 

after an objection made under the provisions of 
s. 311 has been disallowed, is appealable nnder Art. 
(16; of s. 588. 

. Per Mahmood, J., an application made under 

s. 3ll can be dispo^ied of only under s. 312, and if 
the Court rejects the objection to the sale, the 
order must be regarded as an order “refusing to 
set aside a sale of immoveable property” under 

I the first paragraph of b. 312 and therefore appeal- 

able as falling under the purview of Art. (Id) 
of 8.588, rWN1882 p. 117) (W N 1883, p. nS) 
dissented from. Mahmood J. Totaram v Bal- 
I deo Prasad 7 All 253=5 W N 17, 

■ Notes:— Ref: 10 All 506 

1076 A. — Appeal — Sale in execution — Ob- 
jection by judgment-debtor — Disallowance. 

No appeal lies from an order disallowing the 
ludgment-debtor’s objection to the validity of 
[ the sale in execution of the decree against him. 

(AWN 1882, 117, Fol) Raj an Kuar v. Lalta 
I Prasad. AWN 1883, 178. 

Notes:— Diss: 7 All 253, F.B. 

^ 1076B — Notification of sale— Objections by 

i judgment-debtor — Order disallowing objection — 

Ministerial Act — Appeal — G P C 1882, s. 244. 

Prior to the sale in execution of a hypothecat- 
ion decree against an eight annas share of immo- 
veable property belonging to two persons, one of 
the judgment-debtors made an application to the 
execution Court, stating that the decree-holder 
I was seeking to put up for sale an eight-annas 

! share which was exempte 1 from attachment and 

sale by the decree. The decree -holder contended 
that he was not attempting to sell the eight-annas 
I share mentioned in the application, but another 

J' eight-annas share, four- annas of which belonged 

to one judgment-debtor (the applicant ) and the 
; other four -annas to the other judgment-debtor, 

1 and that this eight-annas scare was liable to be 

sold in execution* of the decree. The Court passed 
, an order saying that the objection be disallowed, 
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and that « copy of this rubkari be sent to tha 
ofheer conducting the sale in order that it be 
notified at the time of the sale that the eight 
annas exempted right is not being sold. The 
ludgment-debtor appealed from this order. Held 
that, that was a purely ministerial order and did 
not fall within the purview of s. 24^, Civ Pro, 
Code, that it simply amounted to a direction to 
the officer conducting the sale as to what should 
be done in connection with that sale and that no 
appeal lay from the order. 

Sitla Kunwar vMarkandc- 
AWN1887,134. 

( 15 ) Order refuaitig to set aside sale. 

1077 — Order — Refusal to set aside sale-Civil 
Procedure Code (1882) ss. 224, 312 and 313— 
An Older refusing to set a side a sale, unless it is 
made under s. 294, 312 or 31S of the Code, is not 
appealable to the High Court. Durga Sundari 

Devi V Govinda Chandra Addy, 
10 Calc 868. 

1078— Decree— Execution —Application by 
another decree-holder under S 295 for rateable 
distribution — Execution proceedings transferred 
to the Collector-sale of property by Collector- judg- 
ment-debtor applying to set aside the sale-Dep osit 
in Court of purchase-money- Refusal to set aside 

the sale Appeal — Confirmed .sale can be set 

aside — Collector’s power to set aside the sale. 

O, a decree-holder, in execution of his decree 
attached certain properties belonging to his 
judgment-debtor. H, another decree-holder 

against the same judgment-debtor, applied to 
execute his decree and prayed for rateable 

distribution under B. 295 of the Civil Procedure 
Code, 1882. The execution proceedings were 
transferred to the Collector under S 520 of the 
Civil Procedure Code. The properties were sold 
by the Collector in execution of O’s decree, 
Within thirty days of the sale, the judgment- 
debtor, applied under S. 310-A of the Civil Pro- 
cedure Code to set aside the sale, and deposited 
in Court five per cent of the purchase money as 
well as the decretal amount specified in the 
proclamation of sale. The Subordinate Judge 
declined to set aside the sale, inasmuch as the 
judgment-debtor had not deposited also the 
' amount due under H’s decree. The judgment- 
debtor appealed, but the District Judge dismissed 
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the appeal on the ground that no appeal lay. 

On appeal to the High Court, it was contend- 
ed, (1) that no appeal lay; (2) that inasmuch as 
the execution proceedings had been referred to 
the Collector, S. HIO-A of the Civil Procedure 
Code, had no application; (3) and that the judg- 
ment-debtor could not apply under S. 310-A 
because the sale had already been confirmed by 
the Collector* 

(1) that an appeal would lie from an 
order under S. 310-A of the Civil Procedure 
Code where the case fell under S. 244 (e) of the 
Code; 

(2) that the Code of Civil Procedure conferred 
no power on the Collector to set aside a sale 
under S. 310-A, nor was there any rule vesting 
that power in the Collector. The power to act 
under S, 31U-A continued in the Court not- 
withstanding the transfer of execution to the 
Collector; 

(3) that there was nothing in S. 310-A which 
precluded the Court from setting aside the sale 
merely because it had been confirmed. 

(4) that it was erroneous on the part of the 
Subordinate Judge to hold that it was incumbent 
upon the judgment-debtor to deposit in Court 
anything except that for which S, SIO-A has 
made provision. 

Pita Moti V Chtmilal 9 Bom L R IS. 

1079—0 P Ss. 47, 104, cl. (i) 0. XXI, rr. 8.9, 
92 0. XLIII, r. (I) (i)— Second appeal— Auction 
Sale. 

A deposit by the judgment-debtor to set 
aside a sale can only be made under s. 89 of 0. 
XXI. It does not come under s. 47 of the 
Code. 

An order refusing to receive it and to set aside 
the sale, or an order setting aside the sale, Is 
made under R. 92 of 0. XXI, and an appeal 
lies to the District Judge under 0. XLUT, R. 1 
(i), and no second appeal lies to the High Court. 
Sita Nath Roy v Hare Krishna Sahu. 

6 Ind Cas 573. 

lOSO—Hotification 1226 of 186d— Refusal of 
. Oommissioner to sanction sale-Appeal from 
order— Power of superintendence of Chief Court- | 

■ iSiA'i! 
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An appeal does not lie ( Lindsay, J dissent- 
ing ) from an order of the Commissioner ref using 
his sanction to a sale of immoveable property in 
execution of a decree; Sec 11 of Act XXlH of 
1861 does not apply to such an order, 

Per Boulnois, J — The Chief Court, under 
Sec. 44 of Act IV of 1866, has superintendence 
over subordinate Courts; but its powers are 
limited to (1) directing the exercise of the power 
or jurisdiction disclaimed by a subordinate 
Court, an i (3) setting aside an order made with- 
out jurisdiction; the Chief Court cannot interfere 
on the ground that an order made by a Court 
having jurisdiction is erroneous, 

Karam Chand v Eai^am Din. 

PR12S of 1876. 

1081— C P 0 Ss, 144 a);1882 Ss.ll6, (583.622) 
Restitution — Appeal — Order refusing restoration 
of property sold— Property sold and proceeds 
rateably distributed — Amount paid in rateable 
distribution held in appeal to be in excess of 
amount due— Petition to restore property sold — 

The District Judge ordered rateable distri- 
bution of the proceeds of an execution sale 
between petitioners and countcr-petitioners and 
distribution took place. The High Court found 
on appeal that the counter-petitioners were en- 
titled to a less amount than they received. The 
counter-petitioners themselves were purchasers 
of certain items and the sale proceeds of those 
items were in excess of the sum found due to 
them. Petitioners applied for cancellation of the 
sale of these items purchased by counter- 
petitioners in restitution. The District Judge 
held that the sale was valid and that petitioners 
were entitled only to the excess amount. KeU^ 
the order of the District Judge was not a decree, 
nor was there an appeal in any sense from, his 
order. Nor could the High Court interfere in 
revision under s. 622 with the District Judge’s 
order though illegal, there being no want of 
jurisdiction or material irregularity in its exer- 
cise. Bom 337 ref to 11 X A 237 and 11 Mad 
220; 16 I A 104 ref to That the sale being 

for a sum in excess of the sum due is illegal, 
pere can be no doubt that the sale was illegal 
in so far as it was unnecessary. The court in 
making restitution is bound to restore the parties 
so far as they can be restored to the sam4 position 
they were in at the time when the Oou i its 
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kppedihGontd, 

22 Sale in Execution of d&ctee-^Contd, 
erroneous action had displaced them from it. 10 
All 166 referred to. Pai*asuJ?ama Aiyar v 
Seshaier. 27 Mad 504 

(16) Ordei? refusing Permission to hid. 

l082~Order refusing permission to bid— 
Civil Procedure Code ( 18H2 ) s. 294 — An order 
under 8.294 refusing permission to a decree-holder 
to bid at a sale in execution of his own dreree is 
not appealable. Jodoonath Mumdul v Brojo 
Mohun Ghose. 13 Calc 174. 

1083— Appeal— 

Keld that an order allowing a decree-holder 
fc > bid at a sale held in execution of his decree 
was not appealable. The order under s. 294 of 
the Code of Civil Procedure which is made 
appealable by s. 588 (16) is the order setting 
aside the sale. Baehni Kuar v Charu 

Chander. 3 W N 104. 

Appeal— Objections by respondent. 

See Withdrawal of suit. 19 W N 26 

(17) Order refusing to set aside dismissal 

of application to set aside sale. 

1084— Sections 583 (8) and 6*47 of the Civil 
Procedure Code do not give a right of appeal 
against an order under sec. 105 in a proceeding, 
under sec. 311 sec 647 is not intended to confer 
any rights of appeal not expressly given 
elsewhere by the Code. Ningappa v Gangawa 

P J (1885) 220=10 Bom 433. 

Notes.— Pol. 27 Cal 414; 11 Mad 519; 37 
Cal 207 ; 29 All 596; Ref. 9 All 36 ; 8 
OWN 160; W N (1907) 186. 

1085 — C P 0. S. 310A-Order dismissing appli- 
cation to set aside sale — Appeal, 

An application under S. 310- A CPC (1852) 
to set aside a «ale raises a question relating to the 
satisfaction of the decree within the meaning of 
S. 244, and an order dismissing such an applicat- 
ion is appealable. Nallamuthu Pillay v. 
Subha PiUi 8 Ind Cas855=9 M L T 165. 

(18) Order refusing to amend certificate of 

sale. 

1086— Appaal — Purchase by decree-holder— 
Application for amendment of sale certificate. 

A decree-holte applying for execution of his 


iwd, ilrndM. A,.* ici A, 


Appeal- 

22 Sale in Execution of decree— C<m^5. 
de^'ree asked for a 3 annas 8 pies share belong- 
ing to his judgment-debtor to be put up to sale. 

This share was advertised for sale, and ultimately 
the decree-holder him-self bought at the sale; but 
a sale certificate was granted to him in respect of 
a 2 annas 8 pies share only. The decree-holder 
applied for amendment of the sale-certificate, 
which was refused him. He then appealed against 
the order of the Court refusing to amend. Held, 
that no appeal lay from such order either under S 
688 or by virtue of S, 244 of the Code of Civil 
Procedure (26 Cal 529 and 18 All 36 Ref.) 

Saddo Kunwaif v. Bansi Dhar 
(1901) AWN 156:^23 All 476 

(19) Order adjourning a sale in execution 

of decree. 

1087 — ^An order under s. 291 of the Code of 

of Civil Procedure adjorning a sale in execution 
of a decree is not appealable either as a “decree” 
within the meaning of ss. 2 and 244 of the Code, 
or otherwise. Rahiman v. Muhammed 

Husain 8 W N 71 

(20) Decision as to the value of incumbra- 
nces entered in the sale proclamation. 

1 088— 1089— Appeal. 

1 his appeal relates to a question arising under 
s, 287 of the Code of Civil Procedure. In course 
of execution of respondent’s decree against the 
appellants, it became necessary for the Court to 
ascertain the incumbrances to which the property 
of the judgment-debtor ordered to be sold was 
liable. The Court held those to amount to Rs, 

4, 600 and entered that in the sale proclamation. , 

The judgment-debtor appealed to the Judge on | 

this question. Held that the appeal was maintain* 1 

able. Mohan Lai v. Ibn Hasan 6 W N 167. 

(21) Order allovring the Collector to pro- 1 

ceed with the sale I 

I 

1090 — 1091 — s 284 C P U — Ex-parte order ; 

for sale — Res Judicata. 1 

Keld that an ex-par te order for sale of morfe* \ 

gaged property in execution of a simple moupy 
decree held by the mortgagees against the mort- i 

gagor, no suit for sale upon the mortgage having 
been brought, could not be taken as barring an 
appeal by the judgment-debtor from an order of 
the Court which passed the decree ordering the 
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Appeal- 

22 Sale ia Execution of 

Collector (who had allowed the judgment-debtor’s 
objection to execution) to proceed with the sale. 

Hydcp Shcr Khan v. Har Kiahen 

14 W N16. 

(22) Order accepting the value act aside 
by the decree-holder. 

1093— 1094— Oiv Pro Code 1908 ss. 2,47 0. 
XXI r 66 (2) (e)— Appeal — Under statement in 
yaluation according to decree-holder’s statement 
—Sale proclamation— Order when decree. 


kppeal-Oontd. 

23 Objections by Respondent— 
byway of objections not open to a party who has 
in fact appealed. 

TTeld^ that objections under S. 561 CPC can 
only be filed by a party who might have appealed 
from decree of the Court below, but has not done 
so. It IS not open to a party who has appealed and 
whose appeal has been dismissed, subsequently to 
such dismissal, to pr<^fer objections undf^r S. 66i 
to the decree of the Court below. Ramji Das v. 
Ajudhia Prasad. 1903 AWN 160. 


An order by which the value of the property 
directed to be sold under the decree has been as- 
sessed at a certain figure according to the state- 
ment of the decree-holder, after rejecting the ap- 
plication of the judgment-debtor for time to pro- 
ve higher value is not appealable, (27 Mad 259 F 
B Appi'). Whether an order is a decree within the 
meaning of s, 2 of Code of Civil Procedure, de- 
pends upon its natore and contents. An order 
to be a decree must conclusi/ely determine the 
rights of the parties. Deoki Nandcn Singh v. 
Bansi Singh 14 C L J 35. 

(23) OBJECTIONS BY RESPONDENT. 

(1) Objection meaning of. 


(2) Applicability of S. 348 

1098— Special appeal. 

S. 348, Act VIIl of 1859, was as applicable to 
special as to regular appeals. Narayan Ayyar 
V. Lakshun Ammal 3 M H C 216 

Notes— Ref 3 M H C R 289. 

(3) Time for objection 

1099— Objections under s. 348, Act A^IIl of 
1859, might be urged at any time in the course of 
hearing of an appeal. Thakur Dass Goshamee 
Y. Gopec Kisto Goshamee 15 W R 18 

1100.— Hearing of appeal. 





I "’I 
I 'd 

I 


1098 — Civil Procedure Code, 1859 s.348; 1877 
188^, 8. 5dl. 

The word objection used in s. 348 of Act VIII 
of 1859 was not limited to written objections 
simply, but comprehended also verbal objection. 

Ramnarain Bhuttacharjec v. Mohcschu- 
nder Roy 2 Hay 79 

1096— C P C O 41 r 22 (1882 S. 561)— Obje- 
ctions allowed to be urged. 

The objections allowed to be urged under S. 
3ol of the Code of Civil Procedure are limited to 
the person who has appealed against him and the 
respondent’s right are not enlarged by the new 
addition to the list of such persons or other persons 
who should not have been put on the list at all. 
(S U B N W P. (1863) Vol, U 360) referred to. 
(7 Mad 215) distinguished. Kallu v. Maxini 
23 All 93=20 W N 212. 

Notes.— Dist: 28 All 95 =2 A LJ 667 = (1905) 
WNm 

0 041 iaj (1S82S. S6;)-PfO0fidure 


It was too late to take an objection under 
section 348, Act Vlllof 1859, when the Appel- 
late Court has given its decision, 

Abdul Gunnee v Gour Monee Debia. 

9 W R, 375. 

1101. — Objections not urged at hearing-Bub- 
sequent application for hearing same— Act X of 
1877. 

When this appeal was filed,, the respondents, 
under s. 661. Act X of 1877, filed an objection 
to the decree of the lower Court on the ground 
that it improperly ordered them to pay their own 
costs. At the hearing of the appeal which was 
dismissed on the 23rd January, 1882, the respond- 
ents did not urge their objection. On the 26th 
January, 1882, they asked the Court to make an 
order allowing their objection. IIM that it 
was too late. Asghar AH v Riayat Husain. 

2 W N 29. 

(4) Time for filing objection. 

1102 —Application to file cross-appeal, re- 
quisites of. 
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Appeal-(7o««rf. 

23 Objections by Respondent— 

An application to file a cross-appeal orally 
was rejected, firstly, because a written memo- 
randum of its grounds ihad not been filed previ- 
ously ; secondly, because the objection, wli'^n 
taken j was not filed on the regulated stamp; and 
lastly, be'^ause the ground now urged had not 
been advanced as ^n objection in a regular ap- 
peal previously filed. Hoolas Eooenee v 

Stifeehun Sufeehun y Mahomed Hubbebo- 
ollah Khan. 8 W R 379. 

Notes:— Ref : 4 Cal 72. 

1103. -C P 0 0. 41 r 22 ( 1882 S 561— 

Cross-objections, right of respondent to file, 
within one month from service of summons and 
hearing of appeal. Held^ that the object of S 661 
Civil Procedure Code, is to allow a respondent 
to an appeal one month between the service of 
sommons on the respondent and the date of hear- 
ing the appeal. Held^ further, that the defend- 
ant having by his appeal brought the whole case 
before the Court, it could be dealt with as if he 
had put forward objections under S. 661, Civil 
Pro. Code, and they had been dismissed by the 
lower Appellate Court. Kidar Nath v Hira 
Lai 5 0 C 235 

tt04f, — Practice. — 

A respondent might under s. H48 file a notice 
with the Register, specifying therein the objec- 
tions which he intends to take on the hearing 
of the appeal. Madhobee Boss 

BLRSup Vol. 587: 

6WR Mis 102. 

1105.— Limitation— Act X of 1877. 

The notice of objections referred to in s. 661 
of the Code of Civil Procedure must be filed not 
less than seven davs before the date fixed for the 
hearing in the summonses issued to the parties. 

Beo Kishen y Maheshur Shai. 

4 All, 248=2WN82. 

Bhani Ram v Puntiia. 

3 W N 229. 

Bopi Lai V Narain Bas. 

6 All 164, 3 W N 237. 

Notes.* — Not Fol: 11 Bom 698. 
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23 Objections by Respondent—Co/zf^Z 
decree upon ground decided against him in lower 
Court — —Written notice of objection, when 
necessary, — 

Section .661 of the Code of Oivil Procedure 
draws a clear distinction between a respondent 
supporting a decree upon grounds decided 
against him in the Court below, and his taking 
an objection to the decree, which he might 
have taken by way of appeal. 1 n the former 

case the respondent may support the decree 
in the manner indicated at the hearing although 
he may not have filed any written notice of his 
intention to do so. But where the respondent 
means to object to the decree itself, in that case 
the section requires that a notice of such an 
objection in the form of a memorandum, com- 
plying with the provisions of Section .561 shall bo 
filed not less than seven days before the date 
fixed for the hearing of the appeal, (69 P R 
1886 ) cited. Gauri Mai v Nidha Lai. 

127 P R 1888. 

1107. — Notice of Objection-Respondent rais- 
ing plea of res judicata decided against him in 
lower Court. — 

A preliminary question having been raised 
for the defendant-respondents at the hearing of 
an appeal, that the plaintiff’s suit was barred as 
a res judicata, which objection had been over- 
ruled in the Court below, it was objected on be- 
half of the appellants that no notice of objection 
had been given under Section 661. Civil Proce- 
dure Code. 

Held, that no notice was necessary, as the 
defendants were not objecting to the decree which 
was in their favour, but desired to support the 
decree on a ground decided lagainst them in the 
Court below. Bharam Singh y Attar Singh 
P R 59 of 1886. 

1108. — A cross-appeal— Notice of objection, 

A notice of objection under Section 561 of the 

Oivil Procedure Code (18«2) must be filed not less 
than 7 days before the day C if any) fixed for 
hearing the appeal in the notice served upon the 
respondent. Section 6 of the Act XV of 1877 has 
no applicability to an objection under Sec 661 
of the Code, Rally Prosunno Biswat y 

llungala Bassee 9 Cal 681. 


il06. — Eight of respondent to support [ Notes -—Not Fol II Bom 696. 
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Appeal- Cowiff. 

28 Sale in Execution of ^e^vee—Goneld 

Collect'or (who had allowed the judgment-debtor’s 
objection to execution) to proceed with the sale, 

Hydcr Shcp Khan v. Hai* Kishen 

14 W N16. 

(22) Order aceepting the value set aside 
by the decree-holder. 

1093— 1094— Oiv Pro Code 1908 ss. 2,47 0. 
XXI r 66 (2) (e)— Appeal — Under statement in 
Taluation according to decree-holder’s statement 
—Sale proclamation— Order when decree. 

An order by which the value of the property 
directed to be sold under the decree has been as- 
sessed at a certain figure according to the state- 
ment of the decree-holder, after rejecting the ap- 
plication of the judgment-debtor for time to pro- 
ve higher value is not appealable, (27 Mad 259 F 
B Appr). Whether an order is a decree within the 
meaning of s. 2 of Code of Civil Procedure, de- 
pends upon its nature and contents. An order 
to be a decree must conclusi /ely determine the 
rights of the parties. Deoki Nanden Singh v. 
Bansi Singh 14 C L J 35. 

(23) OBJECTIONS BY RESPONDENT. 

(1) Objection meaning of. 

1095— Civil Procedure Code, 1869 s.348; 1877 

1885, s. 561. 

The word objection used in s. 348 of 4ct VIII 
of 1859 was not limited to written objections 
simply, but comprehended also verbal objection. 

Ramnarain Bhuttacharjee v. Moheschu- 
ndcr Roy 2 Hay 79 

1096— G P C 0 41 r 22 (1882 S. 561)— Obje- 
ctions allowed to be urged. 

The objections allowed to be urged under S. 
5^1 of the Code of Civil Procedure are limited to 
the person who has appealed against him and the 
respondent’s right are not enlarged by the new 
addition to the list of such persons or other persons 
who should not have beta put on the list at all. 
(S L> B N W P. (1863) Vol. il 360) referred to. 
(7 Mad 215) distinguished. Kallu y, Manni 
23 All 93=20 WN 212. 


Notes.— Bist; 28 All 95 
^ WN500. 


= 2A L J667 = 


1097 — 0 P C 641 8.22 (1^83 8. 661)* Procedure 


kpj^&l-Oontd. 

23 Objections by Respondent— 

by way of objections not open to a party wiio has 
in fact appealed. 

Weld^ that objections under S. 561 C P C can 
only be filed by a party who might have appealed 
from decree of the Court below, but has not done 
so. It is not open to a party who has appealed and 
whose appeal has been dismissed, subsequently to 
such dismissal, to prefer objections under S. 66i 
to the decree of the Court below. Ramji Das v. 
Ajudhia Prasad. 1903 AWN 160# 

(2) Applicability of S. 348 

1098— Special appeal. 

S. 348, Act VIII of 1859, was as applicable to 
special as to regular appeals. Narayan Ayyai* 
V. Lakshun Ammal 3 M H C 216 

Notes— Ref 3 M H C R 289. 

(3) Time for objection 

1099— Objections under s. 34^. Act Vlll of 
1859, might be urged at any time in the course of 
hearing of an appeal. Thakur Dass Goshamee 
V. Grtpee Kisto Goshamee 15 W R 18 

1100. — Hearing of appeal. 

It was tc»o late to take an objection under 
section 348, Act Vlll of 1859, when the Appel- 
late Court has given its decision, 

Abdul Gunnee v Gour Monee Debia* 
9 W R, 375. 

1101. — Objections not urged at hearing-Sub- 
sequent application for hearing same — Act X of 
1877. 

When this appeal was filed,, the respondents, 
under s. 561. Act X of 1877, filed an objection 
to the decree of the lower Court on the ground 
that it improperly ordered them to pay their own 
costs. At the hearing of the appeal which was 
dismissed on the 23rd January, 1882, the respond- 
ents did not urge their objection. On the 26th 
January, 1852, they asked the Court to make an 
order allowing their objection. Held that it 
was too late. Asghar AH v Riayat Husain, 

I 2 W N 29. 

(4) Time for filing objection. 

1102 — Application to file cross-appeal, re- 
quisites of. 
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Appeal-<?onw. 

23 Objections by Respondent— 

An application to file a cross appeal orally 
was rejected j ftrstly, because a written memo- 
randum of its grounds thad not been Hied previ- 
ously ; secondly, because the objection, wbm 
taken, was not filed on the regulated stamp; and 
lastly, because the ground now urged had not 
been advanced as an objection in a regular ap- 
peal previously filed, Hoolas Kooeree v 

Stifeehnn Snfcebun y Mahomed Hnbbebo- 
ollah Ehan. 8 W R 379. 

Hotes: — lief : 4 Cal 72, 

1103. -G F G 0. 41 r 22 ( 1882 S 561— 

Gross -objections, right of respondent to file, 
within one month from service of summons and 
hearing of appeal. Mdd, that the object of 8 561 
Civil Procedure Code, is to allow a respondf^nt 
to an appeal one month between the service of 
sommons on the respondent, and the date of hear- 
ing the appeal. Meld^ further, that the defend- 
ant having by his appeal brought the whole case 
before the Court, it could be dealt with as if he 
had put forward objections under S. 661, Civil 
Pro. Code, and they had been dismissed by the 
lower Appellate Court* Kidax* Nath v Hira 
Lai 5 0 C 235 

1104*.— Practice. — 

A respondent might under s. H48 file a notice 
with the Register, specifying therein the objec- 
tions which be intends to take on the bearing 
of the appeal. Madhobec Boss 

B L RSup Vol. 587: 

6W R Mis 102. 

1105.— Limitation— Act X of 1877. 

The notice of objections referred to in a. 661 
of the Code of Civil Procedure must be filed not 
less than seven <lava before the date fixed for the 
hearing In the ’summonses issued to the parties. 

Beo Kishen y Maheshur Shai. 

4 All, 248=:2WN 82. 

Bhani Ram v Ptintiia. 

3 W N 229. 

Bori Lai v Nai?ain Das. 

6 All 184, 3 W N 237. 

Notes — Not Fol: 1 i Bom 698. 

ti08.— Eight ott ^^mndent to support 


kppe&l'Gmtd. 

23 Objections by Respondent— 
decree upon ground decided against him in lower 

Court ^Written notice of objection, when 

necessary.— 

Section 561 of the Code of Uivil Procedure 
draws a clear distinction between a respondent 
supporting a decree upon grounds decided 
against him m the Court below, and his taking 
an objection to the decree, which he might 
have taken by way of appeal. In the former 
case the respondent may support the decree 
in the manner indicated at the hearing although 
he may not have filed any written notice of his 
intention to do so. But where the respondent 
means tu object to the decree itself, in that case 
the section requires that a notice of such an 
objection in the foim of a memorandum, com- 
plying with the provisions of Section >61 shall be 
filed not less than seven days before the date 
fixed for the hearing of the appeal. (62 P K 
1886 ) cited. Gauri Mai v Nidha Lai. 

127 F R 1888. 

1107. — Notice of Objection-Respondent rais- 
ing plea of res judicata decided against him m 
lower Court.— 

A preliminary question having been raised 
for the defendant-respondents at the hearing of 
an appeal, that the plaintiffs suit was barred as 
a re* judicata, which objection had been over- 
ruled in the Court below, it was objected on be- 
half of the appellants that no notice of objection 
had been given under Section 661. Civil Proet- 
dure Code. 

i/eW, that no notice was necessary, as the 
defendants were not objecting to the decree which 
was in their favour, but df^sired to support the 
decree on a ground deekial .against them in the 
Court below. Dharam Siagh v Attar Singh 
P R 59 of 1886. 

1108. — A cross-appeal— Notice of objection* 

A notice of obiection under Section 661 of the 

Civil Procedure Code (1882) must be filed not less 
than 7 days before the day (if any) fixed for 
hearing the appeal in the notice served upon the 
respondent. Section 6 of the Act XV of 1877 has 
no applicability to an objection under Sec 561 
of the Code, Kally Prosuniio Biswat y 

lungda Bxssee 9 Cal 681. 

Nat«s— Not Fol II Bom 62a 
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Appeal-Oonid. 

23 Objectioas by Respondeat— 

1109. — Objections to a decree under Section 
d61 of the Civil Procedure Code ( XIV of 1852 ) 
need not necessarily be filed seven days before 
the day originally fixed for hearing the appeal. 
When the hearing is postponed, it is saffioient if 
the objections are filed seven days before the day 
fixed for the postponed hearing, the object of 
Section 561 being merely to give the appellant 
timely intimation of prop 08 ‘=‘d objection. 

Raiigildas Narbhcrana v Bai Girji. 

P J (1884^) 171=8 Bom 5^9. 

Notes.*— Fob* 11 Bom 695 : R-^f : 14 Cal 610 ; 

Diet; 7 OP L R 85. 

1110. — An appeal having been held on the 

10th April 1879 and the date for bearing fixed 
for May 1879, a memorandam of objections 
under s. 561 of the Civil Procedure Code was 
filed by the respondent on the 18 6h Septem- 
ber 1879, before the actual hearing, which took 
place in July 1880. that the memorandum 

of objections, under sec. 561 of the Code of Civil 
Procedure as amend 3 I by sec. 56 of Act XII of 
18? 9, ought to have been filed not less than seven 
days before ♦•he date fixed for hearing, and was 
therefore inalmissible. Ram Gobtad Jugodeb 

vDeno BundhuSpi Nundun Mohapattec 

9 C L Ri28t 

1111 —Civil Procedure Code ( 1882 J. s. 561- 
Practice— Objections to decree —Time for filing 
Date of hearing— 

“Whether under S. 561 of the Code, objec- 
tions to the decree by the respondents must nece- 
ssarily be filed seven days before the dat“ origi- 
nally fixed for hearing appeal or whether it is 
not sufficient if they are filed seven days before 
the day on which the appeal is actually heard, 
and whether the decision in 8 Bom, 599, to that 
effect is not correct, and the decisions of the 
Calcutta High Court to the contrary are not 
erroneous. TulsiPepshad v. Raja Miaser, 

14 Cal 610. 

1112 — The expression “the day fixed for hea- 
ring” in Sec. 56 1 of the Civil Procedure Code 
means the day on which the hearing begins, ioclu- 
ding both the days fixed in the notice under Sec. 
553 and the day to which the hearing may be 
ac^iournetj. Dinkir Papshai^m Raade v 
Mofesihw. P J (18S6) 100 « 


j kppeB.hGonid, 

I 23 Objectioas by Respondeat— 

1113— Civil Procedure Code 1882, s, 5dl — 
Civil Procedure Code, Amadment Act (Act VIT of 
1888), s. 48— Time allowed for memorandum of 
objections, 

An appeal cannot definitely be posted until 
the Court has ascertained that notice of thf* appeal 
has been served on the respondent, and a date 
must then be fixed not less than one mouth from 
the date of service, as the respondent is entitled, 
by s. 561 of the Code, to that period wlfTn which 
he may file any objection he may havi*. 

Sundapam v. Anaangar. 13 Mad 492. 

Ill 4*— Civil Procedure Cods, 1882, s. 561— 
Time for filing objections— Delay in filing them— 
Practice. 

W uere a respondent, in order to save the costs 
of copying the judgment of the Court below, the 
decree, and other dooumant® in the case, delayed 
sending instructions to counsel to draw objections 
to th“ decree until the paper books had been 
received from the appellant, at whlcn date the 
period allowed for filing objections had expired, 
the Court refused to extend the time or permit 
the objectioas to be filed. Sulleinan EbPaM- 
mji V. Joosub Jaa Mahomed. 14 Bom til . 

Ilis-C POO. 4i. r. 22 {1832 S. 561)— Limi- 
tation— Objections filed after time— Discretion of 
Court It being within the discretion of a court of 
appeal to extend the time for filing objections 
and^»r S. 561 of the Code of Civil Procedure, it 
was held not to be a good objection to the decree 
of the lower appellate court that the court had 
knowingly entertained objections which were 
filed by the respondent after the presf'dbed time. 
It was to be presumed that the court had properly 
exercised its discretion in the matter. Hardeo 
Prasad v. AH Hasan. 1902 A W N 74 

1116 -C P 0 0. 41, r. 22 (1882 S. 56l)-Mmo 
of objections between co-respondents— Delay in 
filing— Excusing of, Per Around White *0. J. 
Semhle. S, 571 0. P. 0. only applies where a 
party has a right of appeal, but who until forced 
or invited into court does not think fit to exercise 
it. Per Sithmlimamja AUjar. J.— A memorandam 
of objections may be filed under 8.561, C P 0 by 
one respondent against another although the 
question arises between the co-respondents only. 
It would be a legitimate ground to excuse delay 
in the presentation of a memo of objections if the 
admission of the same is required to do complete 


Justice, 

nmi 


Eulaikada Filial y Yisvaiiflilia 

H L J S18.>.28 Ka4S%9, 
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(5) Hearing of appeal, 

1117 — Calling on of case.— 

The mere calling on of a case to be heard does 
not mean the same thing as the hearing of the 
case in the sense of s. 318, Act Ylil of 18511. 

Ram Persliad Ojlia y Bhurosa Koonwar. 

9 W R 328. 

Notes:— Fol:23 W R m Ref: 17 All 518, 
(5-a) Hearing of cross objections. 

11 ^7.^1 — Appeal— Cross—objeotion— Civ. Pro 
Code { Act XiV of 1883), S, 581. 

Although an appeal fails on the ground of ap- 
pellant’s having no right of appeal, the respoiidc nl 
is still entitled to have his cross*objections heaid 
and determined on the merits. iUO P U 1889, Dist. 
8 Bom 386, Foi Nanak Bakhsli v Wazir 
Singh. 4 Ind Cas 628-67 F W R 1909. 

1117B. — Dismissal of appeal on preliminary 
ground— Gross objection— Act X of 1877, s. 557. 

Where the defendant’s appeal was di&missed 
as barred by limitation, sudicient cause not being 
shown for its not being filed within the 90 d‘iy^ 
prescribed by law, held, that a cross objection 
died by the plaintiff ( a portion of whose claim 
only had been decreed by the Lower Ouui t ) 
could not be entertained, as her preliminary ob 
jection to the hearing of the appeal having pre 
vailed, the appeal bad not been “ hearil within 
the meaning of s. 581 of Act X if 1877. 

The Secretary of State v Nonis. 

PR 38 of 1880 

(6) Withdrawal of appeal. 

1118’ — If the case is withdrawn, objection^ 
under b. 318 cannot be heard. Ram Pershad 
Ojha y Bhtirijsa Koonwar. 9 W R 328 
Puresh Naraia Roy y Watson. 23 W R 229 

Notes:— Fob 25 W* R 229. Eef: 17 All 518. 

1119. — Where, in the course of the hearing of 
an appeal, the appellant desired to withdraw, 
in order to avoid the*decision of a question rais 
^ by the respondent at the hearing , — Hehl that, 
under s. 548 of the Oivil Procedure uode, the 
respondent was entitled to have the case heard 
and detettmaed. V enkatara manaiya v Kuppi 
; M 3M HC802 i 


Appeal-eojiifii. 
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Notes.— Ap: 0 Bom 28. Dist: 23 W R 229; 10 
All 687; 23 All 130, Ref; 3 M H 0 B 368; 
24 P L U 1906. 

1120. — Delay caused by converting cross- 
objections into appeal. 

Where one party appeals and the other party 
who was also to appeal merely files cross-objec- 
tions, and the former withdraw's the appeal, the 
latter can apply to convert his cross-objections 
into an appeal. Hargoyandas v Jaday Yahoo 

lBomLR76a 

1121. — Appeal and cross-objections — Power 
of appellant to defeat cross- objections by with- 
drawing from .appeal — Case remanded to lower 
appellate Court under S. 552 Civil Proce- 
dure Ct>ie — Default of ap, ellant— Proper order 
for lower appellate jourt to pass. 

The lirst Court having decreed plaintiffs’ suit 
for pre-emption at Rs. ill 2, plaintiff appealed to 
the Divisional Court as to the price, and defend- 
ant cross -objected that plaintiffs’ suit had not 
been hied by a duly qualitied agent. The Divi- 
sional Court dismissed the suit on the latter 
giouiid, wheroupou plaintiffs appealed to the 
Chief Court, which remanded the case to the 
Lower Appellate Court under s. 562 of the Oivil 
Procedure Code, for decision as to whether plain- 
tiff alleged agent had been duly authorized to 
institute the suit, and for disposal 
of the appeal if the suit were found 
to be within limitation. At the date 
fixed for hearing on the remand, plaintiff failed 
to appear, whereupon the lower Appellate Court 
passed an order to the effect tliat the appeal must 
be dismissed for plaintiff’s default, and that, 
therefore, defendant’s cross-objection failed, and 
could not be entertained. 

I/e/d, that inasmuch as the case had been re- 
manded by the Chief Court merely in order to 
give plaintiff an opportunity of proving that his 
alleged agent was duly authorized to institute the 
suit, the lower Appellate Court should have held, 
on plaintiff’s <lefaulfe, that the previous order of 
the DWisional Court stood, 

IMd, further, that when once an appeal has 
come to a hearing, the Court is seized of the 
appeal, and an appellant cannot in , such a case 
defeat a cross-objection by withdrawing from the 
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appeal. Muliamtnad Hussain v Abdul Rah- 
«ian. 86 P R 1898 

1122. — Held that objections under s. 518, 
Act VIH of 1859, can only be heard when the 
opposite party, being appellant, prosecutes his 
appeal, and not when he withdraws from. it. 

Bahadur Singh v. Bhugwan Doss. 

lAgra 23. 

Shama Churn Ghose v. Radha Kristo 
Chaklanuvis. 14 W R 210. 

Notes.— Ref: 10 All 587: 17 All 518. 

1123, — C P eOAl r. 22 (1882 S.Sal)— Appeal 
withdrawn— Memo of objections under s. 561 
of Act XIV of 1882 — Rule 115, Rules of practice. 

If an appeal is withdrawn without any hear- 
ing Rule 115 of the Rules of Practice does not 
apply and any memo of objections that may have 
been filed must be dismissed without costs as the 
respondents are not entitled to take any objec- 
tion to the decree under section 561 of Act XIV 

Raman Nair v. Narantha. 

6 ML T 346. 

1124, —S. 373 of the Code of Civil Procedure, 

which gives the right to plaintifE to withdraw 
bis plaint, ought not to be deemed applicable to 
the case of an appellant where objections have 
been filed under sec. 561 by the respondent and 
the hearing has commenced. Sec. 375 is there- 
fore not extended to an appeal under such cir- 
cumstances by sec. 583 Dhondi Jagan- 

nath shet Kusheh v. The Collector of Salt 
Revenue. P J (1884) 199=9 Bom 28. 

Notes.— P^ol; 8 All 551; Disfc: lO All 687, ?3 
All 130. Ref: 17 All 518, 1888 A W N 258 
AWN (1895) 115 

1125 . -O.P.O. 0. 41 r. (1882 S. SeiJ-Ooas 

obieotions-Withdrawal of appeal after hearing 
not allowed. When cross— objeotrons aie filed by 
respondent, an appeal cannot be witudrawn after 
commencement of hearing of appeal. 10 All 
587; 63 P R 18S)d; 3 M H C R 7o2; 33 W R S29 9 
Bom 28 Pol. Gokal Chand v. Pala Mai. 

24 P L R 1906. 

1126.— Withdrawal of— Objection by Respon- 
dent— Civ. Pro. 1882, S. 6S1. 

Where an appeal was dismissed upon the ap. 
t jfiteation the appellant himsejf rpade before 


Appeal-Oonid. 

23 Objections by respondent— 

the hearing. Jl^ld that the respondents, who 
had filed objections’ to the decree of the Court of 
first instance under this section, had no claim to 
have their objections heard, notwithstanding the 
dismissal of the appeal. Maktab Beg v. 

Hasan AH. 8 All 551. 

Notes.— Ref; 10 Al! 58^; 17 AH 518, 

1127— S. 501 — Withdrawal of appeal— Effect 
on objection. 

If an appeal m which objections have been 
filed under s. 501 of the Code of Civil Procedure 
IS whithdrawn the objections cannot be heard, 1 
Agra 23; 9 W R 328, 14 W R 210; 23 W R 229; 
10 Bom H C R 397; 9 Bom 28; 8 All 651. 

Jafar Husain v Ran jit Singh 
17 All 518 = 15 W Nils. 

Ramjiwan Mai v Chand MaL 10 All 587 

Notes.— Kef 23 i?om 692; 53 All 130; 29 
Cal 43. 

1127A-C.P.0 0. 23 r.l; 0.41; r.22('1882 Ss.373, 
561) — Appeal— Right of appellant to withdraw 
his appeal at any time before judgment. Where 
no objections under s. 561 of the Code of 0, P. 
have been filed by the respondent, an appellant 
has an absolute right to withdraw bis appeal at 
any time before judgment; but where such objec 
tions have been filed, the appellant, if he wishes 
to withdraw his appeal, must do so before the he* 
anng of the appeal has commenced. 1892 AWN 
58 and 7 All hln ref to. 3 M H G 802 ref to, and 
9 Bom 28 dist. Kalyan Singh v Rahmu 
1904 AWN 26=23 All 130 

(7) Dismissal of appeal for default. 

1128— Civil Procedure Code 1869, s. 348— 
Where an appeal is dismissed for default, the 
hearing of objections under Act VlII of 1859, s. 

3 18, cannot be allowed to proceed. Barodm 
KantBhuttacharjee V PeareeMohun Moo- 
kerjee. 23WR57. 

Notes— Ref : 10 All 587. 

1128 A — G.P.G.O. XLI r. 22 ( 4 ) — Appeal dis 
missed for default— Memorandum of objectiona- 
Power of Court to deal with. 

Where an appeal is dismissed with costs for 
default, the Appellate Court may under 0. XLI 
r. 22j suh-r. 4 deal with the picinoianduin of pb* 
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jeotions. Raman alias Knttan's daughter 
Kartliyayini v Theyyan's non Ram, 
9 M LT 217=9 IndCas 572 

1129-C.P.C.(). XLl r.22, cIr (1) and {4;-Api)Pal 
filed out of time —Dismhsal of appeal — Memo- 
randum of objections is also liable to be dismissed. 

Kanirkamanna v Maosad Kanirkamanna. 

8 Ind Gas 14.0. 

(7 (a) Dismissal of appeal for] want 
of necessary Parties. 

IISO^ — Dismissal of Appeal on account of 
the absence of necessvary parties. Giv. f^ro. Code 
(Act XIV of 1882) s. 56i Respondents’ right of 
having memorandum of objections beard. 

A suit was filed to recover possession of lands 
demised on Kanom in Malabar. The defendants 
represented the mortgagee and one ( defendant 
No 20 J who claimed part of the property sought 
to be recovered As to the latter, a decree for a 
portion of it only was made in favor of the plain- 
tiffs who preferred an app^^al bringing defendent 
No.20 only on the record. Def. No. 20 submitted 
memorandum of objection. The appeal was dismis- 
sed as the mortgagee’s representatives were not 
brought on record. Held, that the appeal comes 
under s. 561 of Civ. Pro. Code & accordingly 
memorandum of objections should be heard. 
Kombi Achren v Kochitnni 21 Mad 352. 

1130A.-C.P.0.0. XlI, r. 22 (4}-Appeal dismissed 
for non-payment of proper Court- fee Cross-objec- 
tions whether can be entertained after such dis- 
missal of appeal— • General rule — Exceptions — 
Court-fee— Appellant not able to pay Court-fee 
on the whole amount claimed-— Abandonment of 
part of claim, whether permissible. 

An appellate Court has no power to reject 
cross-objections on the merits without hearing 
the respondent. 

The general rule that croRS-objections cannot 
be entertained unless the appeal is decided on the 
merits is subject to only two exceptions, 
when the appeal is withdrawn or it is dismissed 
in default. 

Therefore, where an appeal is dismissed, with- 
out a bearing, upon the ground that the appell- 
ant has not paid the Court-fee, the Court has no 
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lurisdiction to hear an<l determine the cross- 
ob motions. 

An ai>pellant, who has claimed a large amount 
in an insutlicicntly stamped memorandum of 
appeal, is at liberty, on being reejuired by the 
Court to pay Court-fee for the full amount cla- 
imed, to abandon part of his claim and to re- 
stnet it to such an amount on which he can af- 
foid tu p{i> the Court-fee. (27 All 151, App.) 

Duni Chand v. Azim Khan. 

181 PLR 1911. 

(8) What objections may be taken. 

1131.— Civil Procedure Code, 1859, s. S4d. 

S. 348 in no way restricted respondents as to 
the points on which they may by way of cross 
appeal, object to the decision appealed against, 

Hunooman Singh y. Suddolall. 

W R 1864., 232. 

Mudhoo Mokee Dabec v. Gunga Gobind 
Mundle. W R 1864, 299. 

1132,-C.P.C.8. 561-Decree for sale of mortgaged 
property— Rights of piior mortgagees— Mortga* 
gors— Cross objections— Lien Costs — Appeal. 

The plaintiff obtained a decree for sale of cer- 
tain mortgaged property subject to the right of 
prior mortgagees who were made co-defendants. 
On an appeal by the mortgagors regarding costs 
the plaintiff filed cross objections against the 
prior mortgagees urging that the property should 
be sold free of any lien. Held, that such cross 
objections ought not to have been entitled. 

26 Gal 114 A 109 referred to 9 C P L R 62 
approved. Ramratan v. Hira lal. 

14CPLR46, 

1133.— O.P.C.O. 41, r.22 (1882 B. 661)-Memo 
of objections. 

It is not necessary to entitle a respondent to 
support a decree upon a particular ground un- 
der S. 561, 0. P.G., that the ground should have 
been in express terms decided against him. 


1134.— O.P.C.O, 41,r.52; B. 100{1882-Ss, 861 
and 584) — Objection filed in second appeal. 


Shpish Chandra Roy v. Mttngfri Bewa. 

9 C W N 14* 
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In an objection under S. 561 of the Code ot C 
P. filed in a case in second appeal the ground 
taken was “that the learned District Judge is 
wrong in holding that the ^nuafi Cliah Gudar 
Shah was walij property and that the plaintiff 
was not entitled to her legal share in it.” Held^ 
that the ground taken in an objection under B 
661, 0. P. 0., when filed in a case in second ap- 
peal must comply with the provisions of S. 584 
of the Coda, and that the ground in question as 
drafted did not comply with the provisions of that 
section as it di'^ not allege that the decision was 
contrary to any specified law or usage having 
the force of law. Sheikh Mobaipak AH v. 

Musammat Raqaya Bibi. 7 0 0 49. 

1135. — Where plaintiff relied on a rent note 
as well as other evidence tending to prove the 
relationship of landlord and tenant between him 
and the defendant, and the Court of First Ins- 
tance held the rent note not proved, but the 
tenancy established by other evidence and on 
appeal by thp defendant the Appellate J udge re- 
fused to allow the plaintiff to support the decree 
by showing that the rant note was proved on the 
ground that he was bound by the decision of the 
Court of First Instance as to the rent note HeU^ 
that the plaintiff could support the decree as 
well on the rent note as on the rest of the evi- 
dence, and that the note was a piece of evidence 
on which, like the rest of the evidence, he was 
bound to form his own opinion in deciding the 
defendant’s appeal. Ramacliarya v. Ganuji, 

87 P J 210. 

1136. — O.P.0. 0 41. r. 22 (1882 s.56I). Cross 
objections are maintainable only with respect 
to the principal appeal. 

There should be separate appeal with respect 
to separate orders passed on separate appeal*?. 
Provisions as to the payment of interest in the 
share of Deorha is not of the nature of penalty 
and 80 it is enforceable. S 0. A. Ko. 409 of 1905 
& Li. R. 2 Ch. App. 642 Fol. Hiran 

Baksb Y, Bajrang Bahadur Singh. 

' • / • ^ ‘ 10 J> 0 214. 
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(9) Objection on ground. 

1137.— Civil Procedure Code, 1859, s. 

The first Court held that the plaintiff’s suit 
was barred by the law of limitation, but the de- 
cision was reversed on appeal, and the case was 
remanded by the lower Appellate Court lor trial 
on the merits. Ihe first Court then gave a de- 
cree for the plaintiff, but on appeal the lower 
Appellate Court dismissed the suit on the merit®. 
The plaintiff preferred a special appeal to the 
High Court. Held it was competent to the de- 
fendant on such appeal, under s. of the Civil 
Procedure Code, to raise the objection that the 
suit was barred by the law of limitation. 

Himmat Bahadur. BLR Sup Yol 429 = 

5WR91. 

See Rayekishoree Dossee t. Bonomallee 
Churn Mytee. 10 W R 209. 

Kishen Chunder Gaen v. Sreeshtee Dhur 
Khattah. 8 W R 208. 

Notes.--See 5 W R 91. 

1138 —Civil Procedure Code, s. 561 — Dismis- 
sal of appeal as barred by limitation — Objections 
not entertainable. 

The entertainment of objections under s. 661 
of the Civil Procedure Code is contingent and de- 
pendent upon the hearing of the appeal in which 
such objections are taken, and when that appeal 
itself fails, is rejected, or dismissed without 
being disposed of upon the merits, the objections 
cannot be entertained either. 23 W R 57 229 

N W P 1866 p. 23, 9 Bom 28, S All 561 Ref. 
Ramjiwan Msl v. Chaad Mai. 10 All 587 = 
AWN (1888), 258. 

Notes:— April All 408. Con; 19 All 34S F 
B. Ref: 21 Mad 362; 21 Bom 562; ^3 

Bom 692. 12 All 461 F B; 28 Bom 236; 6 
C LJ 380;34 Cal 216. 

1139.— S. 584 —A respondent in second ap- 
peal cannot be allowed to support the judgment 
of the Lower Appellate Court on a ground which 
itself can only be substantiated by ascertaining 
questions of facts, on which the finding of the 
Court of first instance being against him, the 
Lower Appellate Court was not asked to come to 
any finding and upon which, therefore, no finding 
was recorded by that Court. Gauesb V. Bbau* 

1890 P J 101. 
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1140. — O.P.0.0. 41, 1% 22 (7882-8. BfdyCosts 
-Memorandum of obiectioiis not moved-J urisdic- 
tion to dismiss* the memorandum with costs. 

General damages are recoverable m a suit for 
compensation for wrongful attachment, before 
judgment. Charts have jurisdiction to dismiss a 
memorandum of objections not stamped and the- 
refore not moved and to dismiss it with costs al§o. 

Ktinisraswami Pillai v. Udayarnadan. 

18MLJ490. 

1141. — Specific performance of contract — 

Specific Relief Act, 1877, Sections 12. 20, 22 — 
Discretion of Court — Decree of lower Court re- 
versed on respondent’s cross-objections Civil 

Procedure Code, Section 561— -Appeal from part 
oniy of decree. 

One D. D. having alienated his right m a cer- 
tain shop to one T. R., defendant was about to 
sue the latter for pre-emption when it was agreed 
between them that T. R. should sell his rights to 
defendants for Rs. 2,000. Thereupon defendant 
entered into an agreement with plaintifis to the 
following effect:— That defendant should pay Ks. 
doO, and plaintiffs the balance of the said Rs. 
2,000 through defendant, to T. R.; that plaintiffs 
should bear all incidental expenses, that there- 
after plaintiffs should he put into possession of 
three-fourth of the shop, one-foiirth remaining 
with defendant, and that in the event of any 
breach of the said agreement, the party in default 
should pay the other party Rs .500. A question 
having arisen subsequently as to what sum 
should be entered iu the sale-deed as considera- 
tion for the three-fourths part of the shop, the 
deed of sale was not exe^^uted, and the parties 
separated. Flaintifi thereupon instituted the 
present suit, and alleged that defendant had 
given him possession of three fourths of the shop, 
and had subsequently dispossessed them. They 
prayed that they might be restored to possession 
and that defendant might be orded to execute a 
conveyance in their favour, the latter portion 
of the prayer being inserted in the heading of 
the plaint, and not (presumably by an oversight) 
at the end of it. The first Court gave plaintiffs a 
decree in the term of their prayer, but the Divisio- 
nal Judge, on appeal, though finding all the facts 
in plaintiff’s favour, modified the decree of the 
tet Court by granting them a decree merely for 
Rs.100, on the ground that there had been no 
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complete constructive possession of the shop by 
plaintiffs, and because the suit was not one for 
«^pecific performance. From this decree defend- 
ant appealed to the Chief Couit and plaintiff filed 
cross objections under Section 661, Civil Pro- 
ceduie (^Ue. For defendant it was contended 
that the said cross-objections were not main- 
tainable on the ground that defendant bad appeal- 
ed only against a portion of the decree of the low- 
i‘r Appellate Court, 

overruling the objection, that the cross* 
objections were maintainable under Section 5dl 
of the Code. 

Jffeld further, without considering defend- 
ant’s appeal that the plaintiff’s cross-objections 
must be allowed on the ground that the suit 
as laid was for specific performance of a 
-contract which, under the circumstances, was 
a proper contract to be specifically enforced, 
.and none the less so, because a snm was 
namf^d in it as the amount to be paid in case of 
lbs breach by the party in default, the fact that 
m this case the party in default was not wilD 
lingto pay such sum being an additional 
reason for specifically enforcing the said 
contract. 

According to section 22 of the Specific Relief 
Act, jurisdiction to decree specific performance 
'3 discretionary, but the discrefcion of Court is 
not arbitrary, but sound and reasonable, guid- 
ed by judicial principles and capable of correction 
by a Court of Appeal Haji Ghnlam Muham- 
mad V. Kaka Ram. 81 P R 18»7. 

(10) Objection on ground of jurisdiction. 

1142— Civil Procedure Code, 1969, s. 348*, 

An appeal from an order dismissing a suit for 
want of jurisdiction was not such an appeal as i» 
contemplated by a. Act VIII of 1869, and on 
such an appeal the respondent was not entitled 
to go into the merits. Kameekhapcpshad 
Mookerjee y Larmour W R P B 86. 

(11) Objections against party not appealing. 

1143— A respondent, in taking advantage of 
the provisions of s. 348 of the Civil Procedure 
Code, can only take such objections as have refe- 
rence to the party appealing. If he wishes to raise 
obi«"ctions aganist parties who do not appeal, he 
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must do so by independent appeal. Ganesh 
Pandurang Agtc y Gangadhur Ramkrislina 

6BHC244. 

Notes— Diet: 3 Bom L R 172. Ref. U M L J 
310. P B. 

1144— Objection against person no party to 
appeal. 

A brought a suit against B C and D for the"^ 
possession of certain land. The suit was dismissed 
by the first Court. A appealed and the appellate 
Court gave him [a decree against 0 and D but 
dismissed his suit as against B 0, and I) appealed 
to the High Cour^ and A preferred objections 
under s. 561, 6bde Civil Procedure. Held that 
as B was no party to the appeal the objections 
against him could not be entetained. Bisbeshar 
Rai V Tapeshtijpi Lai 
6 WN88. 

114i4*A“Objections by respondent against a 
party not appellant in the appeal and having di- 
stinct interest— Bectifioation of sale-deed upon 
which plaintiff’s title rests: I 

A respondent has no right to file objections 
against a party who is not an appellant in the ^ 
case and whose interest is entirely distinct from 
those of the appellant, ^ 

In a suit for possession, the plaintiff’s title to 1 
the plots in suit rested upon a sale-deed. Those < 
plots did not appear in tne deed, but it was said « 
that, by mistake, other numbers were inserted, ^ 
Another sale-deed was subsequently executed by 
the defendant in favour of th»» plaintiff with the < 
object of rectifying the mistake in the first deed, 
but the numbers in suit did not appear in the 
second deed. 
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dent, there is no reason why the latter should 
appear or interest himself in the result, nor why 
tho plaintiff should be allowed at the hearing to 
raise objections to his suit having been dismissed 
against the other defendant. Goonomonee 
Dossia V Parbutty Bossia 10 W R 326. 

Notes — Ref 26Cal 114; 7 Mad 215. 

1146— Respondent may support the appeal 
on any ground. 

If a respondent desires to have a decree in his 
favour modified still more in his favour he is 
bound to file objections under s. 561 of the A>de 
of Civil Procedure, but it is open to a respondent, 
if he accepts the decree, without filing objections 
under s. 561, to challenge the finding of the Court 
below on any point decided against him. Ram 
Prasad v Gokul Bas. 18 W N 109. 

1147— Civil Procedure Code, 1859, s. 34.9, 

In a suit to recover possession of certain laud 
against A, who claimed to be its proprietor, in 
which J B, who claimed to be a raiyat, was made 
co-defendant, plaintiff obtained a decree against 
the former, but his suit as against the latter was 
dismissed, A appealed from the decree, and during 
the course of the appeal the plaintiff was allowed 
to take a cross-appeal with regard to the dismissal 
of his suit against J B. Held that the cross-appeal 
sould not have been admitted. Anwar Jan 
Bibee v Azmut AH IS W R 26. 

Notes-Ap; 24 W R 179. Fol: 26 Cal 114; 30 
Cal 655. 


Held, that the deed, upon which the plaintafl’s 
claim rested, not having been rectified in accor- 
dance with the provisions of S.3 of the Specific 
Kelief Act, the plaintifi’s suit was not maintai- 
nable. S3 All 9.i, 30 Oal 655, Fol. Sajjad Husain 
V Dakar Ali. 0 C 93. 

1145--Appeal only partly in respondent’s 
favour— Civil Procedure Code, s. 3iS. 

If a decree is passed partly in favour of and 
partly against a plaintiff, and one of the defen- 
dants alone appeals as against the decree in favour 
making a oo-defendant a rospon- 


114<8— Civil Procedure Code, 1859, s. StS.— S. 
348, Act VllI of 1859, was wide enough to empo- 
wer an Appellate Court on cross-appeal to re-open 
the whole case, and assess damages on defendants 
who had been acquitted in the original suit, and 
who were not parties to the appeal. Anuud 

Chunder Goopto v Mohesh Chunder Mozoo- 
mdar. ^ ^ g 229. 

Notes. — Appeal; U Bom 596. Dist: 24 W E 
179. Eet: 26 Cal 114. 

(12) Altering decree on appeal where res- 
i pondent makes no objection. 

1 : 14 < 9 — Where, in the lower Appellate Oonrt, 
no objection to the decree of the Court of first 
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28 Objections by respondent— CowifZ. 
instance was urged by the plaintiff (respondent), 
it is not competent to such Court to disturb the 
decree, by giving him a larger sum than that 
awarded by the Court of first instance. Apee v 
Hecra Nund. 2 N W 44. 

1150— Point not taken in cross-objections. 

Decree of Lower Court based on a point not 

taken by respondent in his cross-objections rever- 
sed. Padmakar v Mahadev. 1888 P J 835. 

1151— C.P.aO. 41.rr22, 32; (1583 Ss.66l and 
l>77) Prayer for possession or return of purchase 
money — Decree for possession — Appeal— hlo 
memo of objections — Order for return of money 
by Appellate Court— Legality thereof. 

Where the plaintiff sued for possession of a 
house from the defendant or for return of the pur- 
chase money and the Munsiff gave a decree for 
possession but on appeal the District Judge grant- 
ed the alternative relief reversing the judgment of 
the Munsiff, it was contended in second appeal 
that the District Judge should not have granted 
the alternative relief, as no memo of objections 
was filed against the judgment of the Munsif, 

JSeld^ that no memo of objections was necess- 
ary. (28 Mad 229 Dist.). Kuppusawmi 

Chetty V Samudra Vijia Nainap 
4M:LT266. 

(18) Altering Decree on appeal where re- 
spondent takes no objection. 

1152 — Altering decree on appeal where res- 
pondent takes no objection-Oivil Procedure Code 
1859 s. 348. 

In a suit to establish title to three annas and 
fraction of an estate, plaintiffs, having obtained a 
decree for two annas, appealed, but the lower 
Appellate Court reduced the share allotted to the 
plaintiff, Seld that, as no question of the share 
to be awarded was raised before the lower Appel- 
late Court by the defendant under s. 348, Code of 
Civil Procedure, that Court should not have inter- 
fered with the decision in the way it did. 

Ritooraj v. Oojagur Singh 15 W R 227 

(14J Questions by opposite parties in same 
interest 

1158— Appeal by defendant from dismissal of j 
PUlt— Crossiobjection by piaintff , j 


Appe&l-Oontd. 

23 Objections by respondent— 

Where a plaintiff’s suit is dismissed, and a 
defendant appeals, seeking no relief whatever, but 
acting in the same interest with the plaintiff, the 
latter is not entitled, by way of cross-appeal under 
s. 348, to agrue that his suit was wrongly dismis- 
sed. SabetooUah Meah v. Rohim Dewan 

9 W R 278 

(15) Objections by opposite parties in 

separate appeals. 

1154 — Both parties appealed from the decree 

of the Court of first instance, and both the appeals 
were dismissed by the lower Appeallate Court 
The plaintiff appealed to the High Court from tht 
decree of the lower Appeilats Court dismissing his 
appeal, whereupon the defendant took objections 
to the decree of the lower Appellate Court dismis- 
sing his appeal. Held that such objections could 
not be entertained. Ganga Prasad y. Gajad- 
har Prasad. 2 All 651. 

Notes. — Dist; 8 Bom 368. 

(16) Finding in favour of respondent who 

had not appealed or objected. 

1155— Order remanding Appeal— Finding in 
favour of Respondent who had not appealed— Civ. 
Pro. ('ode 1877 s. 561. 

£[ sued B for arrears of rent, alleging that the 
annual rent payable by the latter was Rs. 212-1.0. 
The Court of first instance gave E a decree based 
on the finding that the annual rent payable by 
B was Rs. 94. H appealed, and the lower appella- 
te Court gave him a decree based on the finding 
that the annual rent payable by B was Rs. 128- 
12-0. B appealed to the High Court from the lo- 
wer appellate Court’s decree. H did not appeal 
from that decree, neither did he take any objecti- 
ons thereto under this section. Stuart U. J. and 
Oldfield, J. before whom such appeal came for he- 
aring, remanded the case to the lower appellate 
Court for a fresh determination of the question 
as to the amount to the annual rent payable by E, 
The lower appellate Court then found that the 
annual rent payable by was Rs. 212-1-0. Mdd 
by Stuart C J (Oldfield J dissenting) that such 
second finding of the lower appellate Court should 
be accepted and the amount awarded by its decree 
be enlarged accordingly, notwithstanding fi had 
I not appealed fjom’that deciee or pieiencd object- 
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23 Objections by respondent— 
ions thereto. Bikrmajit Singh v. Htisaini 
Begtim. 3 All 643. 

Notes:— Dist; 34 Cal 596. Bet: 22 Mad 202. 

11S6— C.P.O.O. XHr.22 (1)— No cross-appeal 
or objec*'ion-Bight of respondent to support the 
decree on grounds decided against him by Court 
below. 

A respondent, although he may not have appe- 
aled against any part of the decree, may support 
the decree on any of the grounds decided against 
him in the Court below. It is only when he takes 
exception to the decree that he is bound to prefer 
an appeal or take cross-objections. Shankar 
Lai V. Madari Singh 7 Ind Cas 484 


Appeal -Contd. 

23 Objections by respondent— 

Court passed a decree in favour of the plaintiff, 
giving him more lands than he recovered in the 
first Court, 

Held on appeal to the High Court, that, as the 
plaintiff had not appealed from the judgment of 
the Munsiff, the Lower Appellate Court has no 
power to award him more than he recovered in 
the Munsiff’s Court; 3 All 643 Dist. Agiltll 
Hosain v Dino Nath Dutt 34 Cal 99S 

Notes :--But Contra see 0 41 r 33 of the 
new Code. 

(17) Objections which could not 
have been taken on appeal. 



1157 — Objection — Decree entirely in favour. 

In this case ludgment was given in favour of 

the defendant but one of the several issues was 
decided against him by the Munsiff. In appeal to 
the Judge that issue was also decided in his favour. 
It was contended before the High Court that the 
defendant not having given any notice of object- 
ion under s. 661 the Court could not consider that 
issue. Ilsld that s. 56 1 does not apply to the oases 
of a respondent in whose favor the whole decree 
is passed. He can support that decree by any con- 
tention with which he could have contested the 
case in the Court of first instance unless he has 
waived any particular point. Bhagwant Rai 
Y. Deo Dut Rai 7 W N 44. 

1158— 0. P. C. 0. 41 rr. 22, 25 (i8S2 Ss 561 
t 566)-Suit for possession-Appeai from decree of 
Lower Appellate Court-Bemand to the Lower Ap- 
pellate Court— Fresh enquiry— Lower Appellate 
Court awarding more than the original decree 
when plaintiff not appealing —Validity. The pla- 
intiff sued the defendant the proprietor of an 
adjoining estate, for recovery of possession of cer- 
tain lands, after determination of the boundary 
between the two estates. The Munsiff partially 
decreed the suit. The defendant appealed, 
but plaintiff neither appealed nor filed 
any objection against the decree of the Munsiff. 
The decree of the Munsiff was modified by the 
Appellate Court in favour of the defendant, and, 
thereupon, the plaintiff appealed to the High 
Court which remanded the case and directed a 
fresh kiveatigation to be made by the Civil Court 

of the maps of both the 
Lpwer Appellate 


1159.— Incidental dec’sion of issue. 

The plaintiff sued the defendants for compen- 
sation for the wrongful taking of the fruit on a 
tree which he alleged belonged to him. The de- 
fendants set up as a defence that the fruit on 
such tree had not been removed, and that such 
tree belonged to them. The Court of first inst- 
ance dismissed the suit on the ground that the 
fruit on such tree has not been removed, but fo- 
und incidentally that such tree belonged to the 
plaintiff. The plaintiff appealed from the decree 
of the Court of first instance, and the defendants 
objected to the decree, contending that such tree 
belonged to him, HBld that, inasmuch as the 
Court of first instance did not, in deciding that 
such tree belonged to the plaintiff, decide a ques- 
tion substantially in issue, it did not decide in 
this matter “ against the defendants ” within the 
meaning of s r.6l of the Civil Procedure Code, and 
as the decree was limited to dismissing the suit, 
the defendants as respondents were not qualified 
to take an obiection which they could not have 
taken by way of appeal, and therefore the Appel- 
late Court was not warranted by law in entertain- 
ing the objection taken by the defendants, 
BalakTewapi v KausH Misr 4 AH 401 

Notes:— Bef: 7 Bom 461; 13 Bom 667. 


1160, Alienation by widow— Necessity-suit 
by collaterals dismissed on appeal without notice 

being issued to respondents— Further appeal 

Right of respondents, who had filed no cross- 
objections, to support decree by objection, going 
to the root of decree— Civil Procedure Code 188X| 
Sections 551, 561.— ^ ' 
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In a suit by plaintiffs, as collaterals of oneM. 
B, to have it declared that a sale by his widow 
should not affect their reversionary rights, defend- 
ants pleaded that plaintiffs were not the collater- 
als of, or co-sharers with M B or residents of the 
village where the land in dispute was situate and 
further, that the sale was for necessaiy purposes. 
The first Court found that plaintiffs were the col- 
laterals of M B but that necessity had been prov- 
ed in respect of the whole Of the consideration and 
jtave a decree in favour of plaintiffs on payment 
of this amount. Plaintiffs alone appealed, and 
their appeal was dismissed by the Divisional 
Judge under Section 651, Civil Procedure Code. 
Plaintiffs having preferred a further appeal to 
the Chief Court, respondent, who had neither 
appealed from the fi.nding of the first Court as to 
plaintiffs being the collaterals of M B., nor filed 
any cross-objections, endeavoured to support the 
decrees of the lower Courts on the ground that 
plaintiffs had no loem standi^ 

Held^ that it was not open to respondents to 
seek to maintain so much of the decrees as found 
the whole consideration to be for necessity, by 
shewing that the suit should have been dismissed 
m limine on the ground that plaintiffs bad no 
heus standi. 

The first and second paragraphs of Section 661 
Civil Procedure Code, are not on the same foot- 
ing, and a decree cannot be supported by an ob- 
jection guing to the root of that decree. 

Rtiida Khan y Mussammat Kandi 
25 PR 1897. 

(tg) Objections by party in property 
made respondent. 

1181. — Bxtent of his right. 

A decree was obtained by A for possession of 
land against B and for costs against B, C, D, and 
others, defendants in the suit. An appeal was fil- 
ed by 0 A other defendants so far as costa were 
concerned making A and D respondents. D object- 
ed to that part of the decree which related to the 
possession, — lELeld that under s 6^1, D had a right 
though improperly made a party by 0 to challenge 
the rest of the decree. 

TimmayaMadav Lakshmana Bhakta 

7 Mad 21S. 

Notca:— Dist: 2B All 98; 28 M»d 22$wl6 M 
IiJ212.Bef;2fi Oal 11 

Q c. n 
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1162.-8. 66 7, “Reversing decree in favour of a 
person not a party to appeal. 

When plaintiff sued the defendants for re- 
demption and a decree was passed ordering re- 
demption in payment by plaintiff of Rs. 88-5-5 
to defendant No 2, and the defendant No 2 ap- 
pealed making only the plaintiff a party and the 
plaintiff filed cross objection to the effect that 
the accounts taken by the Sub* Judge were wrong 
and the Appellate Court reversed the decree and 
awarded plaintiff Rs. 223 as against defendant Nol, 
held that it was not competent to pass any decree 
against defendant No I who being not a party to 
the appeal could not be affected by the cross-ob- 
jections, Mtinshi Jandin v Mahamad 

1893 P J 254. 

1168. — Cross-objection as to costs— Appeal 
dismissed. 

A cross-objection as to costs is not entertain- 
able when the appeal is dismissed for want of pro- 
per Couit fee. Shan Alam v Mahmud 

2PR1889. 

(19) Objections on appeal as to costs. 

1164. — Section 561 of the Code of Civil Pro- 
cedure sues the respondent the power of taking 
any objection to the decree at the hearing of an 
appeal which he could have taken by way of ap- 
peal, provided ho has filed a notice of objections 
not less than seven days before the date fixed for 
the hearing of the appeal: and this power is in- 
dependent of whether an appeal lies on a mere 
question of costs. 

field, also, that a finding, accompanied by the 
reasons for it, as required by section 204 of 
the Code is not a conclusive finding of fact bind- 
ing on a Court of second appeal. 

Hari Ganesh Kamat v VithalRamchatidrt 
P J 1884, 81=8 Bom 368. 

Notes:— Ap/ 14 Bom 462; Fol; 19 Bom 328; 

Ref: 6 Bom L E 956. 

(20) Unsuccessful interveners. 

1165. — Civil Procedure Code, 1859, 348. 

Unsuccessful interveners f defendants ) who 

have not appealed cannot raise questions under s. 
348, Aot \ III Of 1859. Bipro Fershad Mytcc 
V Kanye Deyee 1 W R 841. 


Notes,— Bef: 6 W R 82. 
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1166-1167.— Civil ProceHare Code, 1859, s. 
318. A respondent, making a cross-appeal, can 
t|ike objection to any part of the judgment of the 
first Court adverse to him tu which the appell- 
ant can answer, and whioh affects the appellant’s 
interests only but the cross- appeal of a respond- 
ent does not open up any question between him- 
self and bis co-respondent^j, for they cannot be 
allowed to interplead. The law gives a respond- 
ent a right, to raise objections at the heariog of 
the appeal; ba<- under s d48. Civil Procedure Code 
reasonably construed, the contest is between two 
parties equally interested and not with third par- 
ties. Mahboob AH v ZurBanoo Bibee 

9 W R 78. 

1168 —Civil Procedure Code, 1859 s 348. 

Plaintiff sued two tenants and his co-sharer 
for joint rents. His suit was dismissed, and the 
dakhilas produced by the tenant '^lefendanls were 
declare! to be false. The latter’ appealed, making 
the former and his co-shaxor, respondents. Plain- 
tiff then appeared and made a cross appeal under 
8 348, Act Vlll of 1859. Udd that plaintiff had 
no locvs standi to entitle him to make a ».ross- ap- 
peal against his cO-sha»er upon the appeal nf the 
tenant defendants. Anunto Doas 

Sein V Ram Joy Seiti 11 W R 435. 

Notes: -Ref 26 Cal \\4. 

1169.~~CrosS'Objections between r'‘spond<^nts- 
Civil Procedure Code (1852) — A plaintiff's suit for 
possession of land was decreed in part against the 
defendants by the Court of fiist instance, though 
some of thedt fendants appealed to the High, Court, 
they did not rnake the other defendants party- 
respondents. The plaintiffs preferred cross objec- 
tions under s 561 of the uivil Procedure Code. 
The High Court added the non-appealing defend- 
ants as respondents and made an order to the effect 
that they might- be under parties without pieju- 
dice to any objection that might be urged on their 
behalf at the hearing of the appeal. When the 
appeal was heard the non-appealing defendants 
contended that the plaintiffs could not urge their 
cross-objections as against them : — Held that, as 
a general rule, it is only against the appellant 
that the right of the respondent of urging eross-ob- 
jeotions should be limited and it is only an excep- 
respondent can urge cross* objection 
toeptiop being good, among 
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23 Objections by Respondent -Vontd. 
of the parties opens out questions which cannot 
be disposed of completely without matters be- 
ing allowed to be opened as between co-respond- 
ents: but as there was nothing exceptional in this 
case, the plaintiffs were not allowed to urge 
their C’^oss-objpctions against the non- appealing 
defendants. Bisbtin Chnnn Roy Chovrdhry 
V Jogendna Nath Roy 26 C«1 114. 

Notes.*— Dist 28 Mad 229 = 15 M L J 212; Fol 
30 Cal 655; 28 All 96 = 2 A L Jd67 = 
(1905) VV N 200; Ref 35 Oal 538 = 12 0 W 
N'720. 

1170— C P C 0. 41 r,22 (LS6S-S..561)— Memo 
nf objections lie between co-respondents General 
rule and exceptions. 

The rule is that generally no memorandum of 
objection can be urged by one respondent against 
a co-respondent. Bui where the 'appeal of the 
appellant opens out questions which cannot be 
disposed of completely without the matters de- 
cided against the plaintiff-respondent in the 
Court below being opend as between him and the 
other respondents, a memo of objections can be 
allowed. Where in a suit brought by a plaintiff 
agains*- several persons a pnneipai debtor and 
another as surety, and it was decided as against 
the surety but not as against the principal deb- 
tors, the claim against them being barred by li- 
mitation, the plaintiff’ respondent in an appeal 
by the surety cannot file a memo of objections as 
against the principal debtors. 26 Cal 114 ; 25 
Oval 565 followed. 15 W R 26 Fol. 

Shabud Jin v Deomoorat Kocp. 30 Cal 

^ 0,4i r.22 (1882 S.56l)-Respondents 
(^plaintiff and 2tid defendant) CPC fAct Xl V of 
188.2) S. 561— Act V of 1908, 0. 41, r. 22-Memo 
of objections against co-respondents— Maintaina- 
bility. Cl OSS objections. 

Memo of objections as between oo- 

respondents could be filed under S* 

561 of the G P C (^8 Mad 229 ; 17 Mad L J 62 
and GRP 322 of 190.4 followed). Kftdari 

Bhagavanlti v Kokanada Narayanasanai. 

6MLT324. 

1172— C P 0 0.41, r.22; S.141 (1882 Ss. 561, 647) 
- Memorandum of objections against c<>-re?poii- 
dent— v^mall Cause revision— Povyer feeb 

Court in .revision casei* ^ r 
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It is open to the High Court in dealing with 
revision petitions under fc?. 25 ot the Piovincial 
Small Cause Act IX of 18»7 to exonerate the de- 
fendant against whom the decree has been passed 
by the lower Court and pass a fresh decree aga- 
inst another when all the parties are before the 
Court. Ohtfpr — S. 6-/ 7, C P C makes applicable 
to revision petitions under S. 2 > of the rrovin- 
cial Small Cause Act, the procedure relating to 
appeals, ami consequently a memorandum of ob- 
jections will lie in such revision petitions. A 
memorandum of objection between co-respon- 
dents was allowed in the case. Krishna 

Aiyangar v Appanaiyangar. 17 M L J 62 

1173 —Right of one co-rcbpoiident to tale an 
objection to the decree as against another co-res- 
pondent in the appeal — Separate nppeal 

Reid, that the language of Section 5 >1 of the 
Civil Procedure Code is not wide enough to per- 
mit a plaintift'-respondenfe, on the appeal of one 
defendant, to take any objection which the pla- 
intiff could ha\e taken by way of appeal against 
another defendant who is respondent in the an- 
peal. The true interpretaHou of the.section is 
that which int-erprets respondent as limited to a 
respondent in relation to the appellant, and on 
this interpretation the section does not permit 
one co-respondent to take an objection to th« de- 
cree as against another co-respondent in the ap- 
peal. 

The proper mod*^ of proceeding in order to 
raise a ejuestion as between the plaintiff and a 
defendant in an original suit who are eo-respon- 
den tents in an appeal by another defendant i«i by 
a separate appeal by the plaintiff against the non 
^appealing defendant and when the objection as 
between such co-respondents is taken within the 
period of limitation for an appeal by the objec- 
tor against the co-respondent, and is otherwise 
not open to exception, the defect is only one of 
form and might be overlooked, the objection be- 
ing treated as an appeal which in substance it 
is. But where the objection is taken after the 
period for an appeal has expired, it cannot be en- 
tertained as an appeal until the delay has been 
satisfactorily accounted for. Shep Singh v 
jKabttla Singh. 7 P R 1887. 

It74^— Or oss-obi©cfeions against person not 

pai% to appeitl. 
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28 Objections by Respondent— 

When respondent takes cross-objections aga- 
inst a party who has not joined in the appeal, 
the Court shoultl allow the loimer an opportunity 
of making the latter a correspondent, to enable 
his cross-objections to be hoar<l Ganesh y Bala 

1888 F jr 99. 

1175- 0. \\ C. 0. 41 r. 22 (1883 Sp.561, 644)— 
Cross Objections — Right to urge against co- — 
respondent. 

As a genera] rule, the right of the respoti- 
dent to urge cross-objections should be limited to 
his urging them agiinst the appellant, but where 
a suit had been decided, the suit, upon a gr^and 
common to all the defemUnts, and one of the de- 
fendants appealed and the plaintiff tiled cross- 
objections against the decree 

that inasmuch as umler s. r)4i of the 
Civil Procedure Code, rhe appellate Court could 
modify or set aside the decree in favour of all 
the <lcfend ints, the whole case was opened out in 
appeal, not only between the plaintiff and the de- 
fendant who had appealed, but also as hetrweeu 
the plaintiff and other defendants who had been 
made respondents who in the present case were 
necessary parties. 2d Cal 114 ; 31 WR BiH Ref. 

Abdul Ghani v Abdul Majid. 2 A L J 667 
=1905 AWN 200=28 All 95, 

1176- Civil Procedure Code, 1859, s. d48 

A plaintiff (respondent) may take an objection 
under s. 348, against defendants who have not 
appealed, but who arc brought in as 

co-respondents. Ram Lall Mookerjec v Tarra 
Soonduree Debia. W R 1864. 3 

Contra Hossain Buksb Putooah v Baroo 
®eparce. 5WR49, 

1177- GiviI Procedure Code, 1869, s. SiS. 

One defendant cannot take an objection nn- 
der 8. d48 on the appeal of a co defendant, 

Burroda Soonduree Dosseev Nobogopal 
^«Wiok. W R 1864, 294 

Khermuktiree Dossee v Nilambur Mundul 

2 W R 227 

Gudhadbur Banerjee v Monmohinee Dossee 

7 W R 366 

Kishen Chunder v Chundrabolly Dossee 

2 Hay ISO 
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1178 — Absence of co-respondent— Civil Pro- 
cedure Code, 1869, s. 348. 

The lower Appellate Court was held to be jus- 
tified in refusing to enter into an objection rais- 
ed by the respondent under Act Till of 1859, s. 
S48, in the absence as a party to the appeal of 
one of the parties interested in the decision of the 
first Court. Moizztinnissa y Mooraree Dbiii* 
Bey. 22 W ft 314 

1179 — Absence of co-respondent — C'ross-ap- 
peal by only some of respondents. 

A question having arisen in the execution of 
a decree as to assessing wasilat, the first Court 
held that the decree-holders were entitled to was- 
iiat of a 2 anna 13 gundah share. The Judge held 
on the appeal of some of the judgment-debtors that 
the decree-holders were entitled to 1 anna lOgua- 
dah share, and rejected the objections raised by 
the decree-holders under s. 348, Civil Procedure 
Code. Held, that the Judge was wrong in amend- 
ing the Munsif’s decree as to the share, as the ob- 
jection was not taken in the Court of first in- 
stance, and that he was bound to dispose of the 
objections taken by the decree-holders under s. 
3^ : and if there was any difficulty arising from 
the absence of the judgment-debtors, he ought 
to have directed that they should be made res- 
pondents. Pj*an Kishore Beb y Mahomed 
Ameer 21 W R 338 

Notes— Ref: 26 Oal 114. 

1180— Objection against absent co-respon- 
dents. 

An objection by way of cross-appeal cannot ; 
be taken against a co-respondent who is not pre- 
sent in Court, and so unable to answer the objec- 
tion of the cross-appellant. Lall Chand v 
Ktldmoo Koonwar 7 W R 532. 

Notes— Ret* 26 Oal 114. 

1181-0. P. 0, 0. 41 r. 22 -Memo of cross-objec- 
tions— Right to urge objections as against co- 
respondents who have not appealed. 

Under R 22 0 41 of the new Code, a respon- 
dent may file a memorandum of cross-objections 
and urge objections against co-respondents who 

flOt appealed against the decree. 23 All 03, 
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26 Oal 114 ; 26 Gal 666 ;30 Cal 665 and 14 TP 
Ii R 46 Ref and Dist. Ramchand y Rikhab 
Bass. 6 N L R 51 

(21) Allowing obj ection not taken. 

1182—- Civil Procedure Cod% 1859, s. S48 — 
Court Fees Act, 1870. s. 16 

The principle that an Appellate Court should 
not go beyond the subject-matter of the appeal 
applies to an objection, called a crosn-appeal, 
under s. 640, which enables the respondent to 
take any objection to the decision of the lower 
Court which he might have taken if he had pre- 
ferred a separate appeal. The joint efieot of this 
section of Act VII of 1870, s. 16 is to place the 
respondent in the position of a cross-appellant 
in so far that he must, before the hearing, specify 
his matter of objection, and must pay into Court 
the Court-fee attaching thereto. An Appellate 
Court was held to have acted whitbout authority 
and to have contravened the Court Fees Act, in 
having voluntarily suggested what it thought to 
be an error of the Court below, and allowed the 
respondent to take it as an objection giving 
effect to the objection subject to the payment of 
the Court- fee stamp. 

SharodaSoonduree Bcbee v Gobindmonee 
Alias Bfojo Soouduree Bcbec. 

24 WR179. 

Notes.— 26 Cal 114. 

I (22) Objection by pauper respondent, 

1183. — Objections to a decree by a pauper 
respondenfc-Civil Procedure s. 661. 

A respondent cannot file objections to a de- 
cree, under s. 561 of Civil Procedure Code in 
forma pauperis. 1 Bom 76 followed. 

Narayana y. Krishna. 8 Mad 214. 


Notes:— Fol: 2 M L J 261. 
197. Ref: 24 Mad 604. 


Dist: 2 0 W N 




1184.— C. P. 0. 0. II, r 22 { 1882 S. 66i )— 

Objections by pauper respondent not allowed. 

A pauper respondent is not entitled to pre- 
sent objections under S. 561 of the Civil Proce- 
dure Code, without payment of stamp duty. 1 
Bom 75; 8 Mad 214; 11 Cal 735 FoL 

Raja Ratan Singh v. Rani Beni Bai. 

1NLR33. 

1185* —Objections by responden ts.— 0 POO. 
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S3 Objections by Respondent— 

41 1 , 23 (1882 S. 661). Held, that the plaintifi may 
be allowed to take in fonm pauperis any objec- 
tions to the decree whicb he could have taken by 
way of appeal 

Held, further, that the provisions of Oh XL IV 
G. P. 0., so far as they can be made applicable, 
now apply to an objection filed in accordance 
with 8. 661, a P. 0. 1 Bom 75: 8 Mad 214; 11 

Gal 785 List: Po Hlaing r Mao. 4 L B R 262 

1186-»Civil Procedure Code (1882) S. 561 - 
A plaintiff had obtained Ifeave to sue in forma 
j^auperis. He had been succesful in obtaining a 
decree for a portion of his claim on an appeal 
by the defendant, it was held^ that he was not 
entitled to be heard in forma pauper} s on cross 
appeal as to the portion of the claim decided 
against him in the lower Court. Brojeshwari 

Dasi V Guroo Chum Das 11 Cal 735 

Notes-Fol: 1 X L R 3d. 

(23) Objection filed by respondent. 

1187^Letters Patent s. 10, S. 561 is not ap- 
plicable to a Letters Patent appeal Kausalia v 
Gulab Kuar. 21 All 297 

Notes-Fol 33 All 211; Ref: W X (1907) 150; 

29 Ail 484; 18 M L J 167; 3 A L J 385. 

Dist; 4 A L J 452. 

( 28 (a) ) Objection by respondent. 

1188— The Sub ‘Judge <Iecided the case did 
not fall under Oh, 11 of ActXVIL of 1879. B.eld 
it was open to the plaintiff respondent without 
filing cross-objections under s.561 to contend that 
the case did fall under said Oh.ll, and that there- 
fore no appeal would lie, Rajai v. Appaji. 

1888 P. J. 220, 

(23 (b) ) Objection by respondents to 

the procedure adopted by plaintiff 
in preferring an appeal. 

1130,— Admission in evidence of unstamped 
document— ( Act X of 1877 ). 


Appeal-<?oji^rf. 

23 Objections by Respondent— 

A R sued A K, A, AB, B and AX, for an ac- 
count and for any profits which might be found 
due to him and also for the recovery of Rs. 2,100 
advanced by him to the defendants for the 
purposes of a certain partnership business. The 
defendant A K admitted a partnership but only 
as between himself and the plaintiff. A admitted 
the receipt of Rs. 600. All the defendants with the 
exception of A K denied the partnership and 
with the exception of{A, they all denied the rece- 
ipt of Rs, 2,100. The Court of first instance found 
that there was a partnership between the plaint- 
iff and all the defendants but that no profits had 
been made. It also found that the Rs. 2,100 were 
advanced to the defendants and accordingly gave 
a decree for that sum ^against all the defendants. 
Separate appeals were preferred by AB, B and 
AX, joining in one and AK and A in the other. 
The first of these appeals was wholly decreed and 
the second was partly decreed by reducing the 
the amount to Rs. 1, 565. The lower appellate 
Court admitted an entry in the account book of 
AK as evidence of an acknowledgment of the 
receipt of Rs- 665 by the plaintiff from AK and 
A. This entry was not stamped. The plaintiff pre- 
ferred a single appeal from the two judgments 
making all the defendants respondents, the grounds 
upon which he impeached the lower appell- 
ate Oourt*g decision being common to ail of them. 
The respondents, objected to this mode of proce- 
dure and they aslo contended that the unstamp- 
ed entry in AK’s account-book should not have 
been received in evidence. Held^ that as the 
plaintiff’s case against all the defendants was 
one and the same and the grounds of his appeal 
identical, the Court in the present case did not 
feel itself constrained to give effect to the first 
objection. With regard to the second objection, 
assuming that a stamp was necessary, the admi- 
ssion in evidence of the entry in account-book was 
not an error affecting the merits of the case and 
the Court therefore did not consider itself called 
upon to entertain such objection. Abdttl Rabim 
V Abdul Kadir, 1 W N 115. 

(2Sc) Objection by fespondent# as 
to a next Mend suing without certificate. 

1190 —Objection by respondents-Xext friend 
suing without certificate — Objection not to be 
allowed in second appeal— 
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Appeal-C'onirf. 

23 Objections by Respondent— 

The objection as to a next^fnend suing wi<"h- 
out a ceitificate cannot be allowed to be raised 
by the respondent in second appeal as the effect 
of allowing such objection would be not to supp- 
ort the decree of the lower appellate Court but to 
nullify the proceedings altogether. But it will be 
a ground of second appeal if it had been raised 
below and overruled. Mussammat Attan Kout? 
V, Man Singh, 62 P R 1888 

( 24 ) Contention that decree should 

not affect defendant prejudicially. 

1191- --Appeal by plaintiff— No appeal by de- 
fendant — Right of defendant to contend that 
decree in app^'al should not affect him prejudi- 
cially— 

In an appeal by the plaintiff, the defendant, 
though he may not have appealed from the decree 
passed against him can contend that the decree 
should not be modified so as to affect him prejud- 
icially. Nanliey Lai v Himat Singh 

4 C P L R 158. 

(25) Time foe payment of stamp duty 

on a memoramdum of cross-objections. 

1192— S3. 1 16-Stamp duty on memorandum 

of oh jeoions payable at the time of hearing: — 
Stamp duty on a memorandum of objections, 
under S. 561 of the Civil Procedure Code, need 
not be paid till the time of hearing of the memo, 
r^andum. Reference under Court Fees Act 
S. 5. 25 Mad 24. 

(26) Filing cross-objections where no 

appeal was mantainable, 

1192A-0 P C 0. XLI, r.22 — Cross objections 
Appeal filed where no appeal lay — Specific Relief 
Act ( I of 1877 ), Ss. 39, ^2— Suit for declaration 
that a document is void— Possession -Discretion. 

Where a suit for declaration that a certain 
document was void was dismissed, but a finding 
was inserted in the decree that the document had 
not been executed by the person alleged to 
have executed it, and the defendant appealed to 

district Judge, held that the respondent 
entitled to file cross-objections j 
' although the appeal was not maintainable. 


Appeal-Cton^c?. 

23 Objections by Respondent— 

Ordinarily where a plaintiff is out of posses- 
sion and be is in a position to claim a decree for 
possession, he should not be permitted to obtain 
merely a decree for the cancellation of an instru- 
ment, according to which if genuine, he has 
no title. 

A?nt where both Courts find a document not 
proved, the High Court in second appeal will not 
disturb the decree of the lower appellate Court, 
Shankcflal v Sarup Lai 8 A L J jl297 
( 27 ) Co-respondents. 

1193— A defendant or respondent cannot be 
heaid by way of cross-appeal under s. 348, Act 
Vlll of 185.1, as against a codefendant or co-res- 
pondent. Tarur'k Nath Roy v Taboorunissa 
Chowdhrain. 7 W R 39 

Notes— Ref: 10 W R 326, 26 Cal 114, 7 
Mad 215 

(24) GROUNDS OF APPEAL 

(1) Objections to order of remand in 
appeal from final decree. 

1194~Objections to order of remand in appeal 
from final decree— Civil Procedure Code, 18J9, s. 
;iJ3; 1877.1882. s. 541.— 

It is competent to an appellant appealing from 
the final judgment and decree to include in his 
appeal any legal grounds of objection against a 
prior decretal order of remand, Mizajool Nissa 

V Bunshee Dhur. I N W 193 Ed. 1873,277 

1195— Appellants opening up a case which 
was not brought in before either of the Courts 
below. A suit was brought as that of the widow 
of one brother owing to have set aside the adop- 
tion made by the widow of another brother A was 
based on her presumptive title to succeed as 
reversionary hairess as soon as the death of the 
widow tn whose husband the plaintiff’s husband 
had been a sapinda, should occur. It was found 
that plaintiff’s husband was illegitimate & hence 
not a sapinda. Consequently plaintiff’s suit 
was dismissed. In appeal the widow or the plaint- 
iff taking advantage of a finding of fact in another 
case that the defendant’s husband was also illegi- 
timate contented that the two illegitimate sons 


1133 DESAl’S CENT OIVIL DIGEST 1811 - 191 ^. 1134 


AppeaI-Oni!i^. 

24 Grounds of Appeal-- Co ntd, 

neither of whom coiiid inherit from their father, 
can yet inherit from one another. Ifeld, this was 
new case set up altogether, that the appeal can- 
not be maintained on a ground ao inconsistent 
with all the previous proceedings in the case. 

Oajapathi HadWka v Vasttdeva Santa Singa- 
ro IS Mad ^03=19 I A 179. 

1196-Practice- Pleadings-Plaintiffs not allowed 
to set up in appeal a case inconsistent with that 
upon which they came into Court — Where in a 
partition suit the plaintijBEs appellants came nto 
Court alleging joint possession along with certain 
other plaintiffs of a certain share and the lower 
Court decreed the appellant’s claim only so far 
as their claim in the plaint was concerned while 
finding that the other plaintiffs who are not 
appellants were not entitled to partition by reas- 
on that they were not in possession of the proper- 
ty within 12 years prior to suit and the appellant 
plaintiffs consequent on that finding claimed in 
appeal a share in the property disallowed to the 
others — Held that the granting of the plaintiffs- 
appellants’ prayer would involve the granting of 
a decree on a ground inconsistent with the case 
set up by them in their plaint, and therefore 
refused. 23 All dist. 

Bahi Khan v Shei* AH Khan j 
1904 AWN 33=26 All S3. [ 

1197— Appeal— Plea of coercion and public 
policy to avoid sale-deed— Neither raised by pie- ] 
adings nor in the grounds of appeal — Wbethe i 
tntertainable. 

that an appellate Court ought not to 
decide a case on a plea that a deed was void as it 
was obtained to hush up crime and was, there- 
fore, against public policy, where such a plea was 
not raised by the pleadings or in the grounds of 

appi’^al to that Court. Bhagwanti v. Jagarnath 

6 A L J 636. 

1198— Changing nature of claim in appeal— 
Befusal to allow.— 

The suit as laid in the plaint being one for 
apky on imrpoveabie property upon establishment 
ofJ titie^ the spiieUaut in the Chief , 


Appeal- Corairf. 

24 Grounds of Appeal— Cimtd. 

Court set it up as one for recovery of possession in 
right of lien for unpaid dower. The Chief Court 
refused to allow him to entirely change the 
nature of the grounds upon which he alleged 
himself to be entitled to relief. Jafai* Ali v. 

Mussammat Jamil-un-nissa. 

28 P R 1890. 

1199. — Transfer in lien of dower— Possession 
in lieu of dower. 

A brought this suit to have certain property 
declared not. to be liable to be sold in execution 
of a decree obtained against her husband, on the 
ground that the property had been transferred 
I to her before the death of her husband in con- 
I sideration of a dower-doht and she 
was since then in possession. The lower Coutt 
held the transfer not proved. Held^ that A could 
not be allowed in appeal to change her ground 
and say that she was lawfully in possession and 
j had a claim for a lawful dower debt. 

Amir Bihi v Nathmal Das. 

3 W N147. 

1200. — Insufficiently stamped document — 
Civ. Pro. Code. s. 372. 

As the insufficiency of the stamp was the 
>nly ground urged in special appeal, the appeal 
was held to fail, the Court considering 
that the error in the admission of the document 
did not affiect the decision of the case on the 
merits, MakhttI Ahmad v Musammat 
Iflikar-un-nissa Begatn. 

7 N W P 124. 

( 2 ) Party making a new case 
in appeal. 

1201. — Section 92— Written instrument-Oial 
agreement to vary its terms— Sale-dead — Deed of 
mortgage — Fraud or misrepresentation — Party 
making a new case in appeal — Practice. 

The plaitifl sued to redeem certain lands alleg- 
ing that the deed which he had executed to the 
d efendant though a sale*daed in form was in im* 


i 
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Appeal-Cfew^c^. 

24# Grotinds of Appeal— 

lity only a deed of mortgage, the defendant hav- 
ing promised at the time of the execution of the 
deed that he would allow redemption on payment 
of the money advanced. The defendant con- 
tended that the transaction was a sale. On these 
pleadings, the Court of first instance framed an 
issue, whether the sale -deed to the defendant was 
proved to be really a mortgage redeemable on the 
terms stated in the plaint. This issue was found 
in the negative. On appeal, the plaintiff con- 
tended that the frame of the issue was incorrect 


' AppeahOmtd, 

24 Grotinds of Appeal— Contd. 

nesses of a party is a valid and substantial 
ground for interference under Section 100 0 P C. 


The failure of the Court of first instance to exa- 
mine the defence witnesses was not mentioned 
among the grounds of appeal in the lower Appellate 
Court, but the defendant’s pleader at the hearing 
asked permission to raise this point, 'i he Judge re- 
fused permission, although he perceived the grave 
irregularity of the original Court’s proceedings. 


/zeld, tha,t the lower appellate Court com- 
mitted a serious error in disregarding this plea, 
because, although it was not mentioned in the 
grounds of appeal, it was not a matter to which 
the other- side could legitimately object on 
the ground of surprise, and because it was a mat- 
ter clearly affecting the decision of the suit 
on the marits. (2 L BE 93, Expl.) 

Ma Daw Thu v Ma Daw. 
8IndCas990 


Meldf that the case of the plaintiff was that 
he signed the deed knowing it to be a deed of 
sale, but that there was at the same time an oral 
agreement made by the defendant that he ( the 
defendant) would treat it as a mortgage and he 
( the plaintiff ) relied upon that oral agreement; 
and that the case, therefore, fell within the 
prohibition enacted by Section 92 of the Evid- 
ence Act. 


(3 a) Restricting appeal to specified 
grounds. 


Mdd, further, that 


1203— C P 0 0.41, rl2-Appeal if may be limited 
to specified grounds— Jurisdiction of a^peallate 
Court— Bengal Tenancy Act ( VIII of 1885 ), Ss. 
52 , I35and 106, 


It is not competent to 
under 0. 41, r. 12 of the Godt 
to some specified grounds in 
appeal and when 


a Court of appeal 
5 to restrict an appeal 
admitting the whole 
an appeal is admitted, the whole 
nppeal and not any selected ground is open to 
discussion. 


(3) Gronnd not taken in memorandum 
of appeal. 


1202,-0.P.0.S. 100, 0 17, r I and 0 41, r 2 
—Adjournment-Reasons to be recorded— Ground 
not t.aken in memorandum of appeal that 
evidence was not taken— Leave to be heard in 
support of such ground— Appeal— Pleadings. 

Where a Court finds^the adjournment of a case 
to be necessary beyond the following (i it ig 
bound to record its reasons. 


Where, in a proceeding under S. 105, Bengal 
Tenancy Act, questions are raised and decided 
which properly fall within Section 106, a second 
appeallies. . “ - 

Lukhi Narain Serowji v Sri Hamchandra 


ewqiine the wit- 
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24 Grounds of Appeal-Co«c?A 

( 4 ) Refusal to examine witnesses 

constituting a good ground 
of appeal. 

1204—1205. — Evidence, improper rejection 
of-Refusal to examine witnesses brought to Court 
bythe plaintit— Error or irregularity affecting 
the merits of the case. 

^ On the application of the plaintiff in a civil 
suit the Court adjourned the case to admit of the 
appearance of certain witnesses for whom the 
Oourt granted summonses. On the day to which 
the case was so adjourned, some of the witnesses 
summoned wpre present in Court, and the plain- 
tiff also producedother witnesses who had not been 
summoned, and tendered thevn for examiaation. 
The Court declined to examine such of the plain- 
tiff’s witnesses so produced as had not been sum- 
Cloned by it. UeM that the refusal of the Court 
to examine such witnesses was a substantial irre- 
gularity which affected the merits of the case and 
was therefore a good ground of appeal. (A. W‘ .n[ 
18.94, 19 Ref ). Misri Lai v Maslusq i\3i 

A WN 1894, 51. 

25. DISMISSAL OP APPEAL. 

Appeal—Dismissal of appeal. See C P C 0. 41 

30 All 290. 

Appeal— Dismissal of appeal See 0 P C 0.41 
PH 1892 Rev. 

Appeal — Dismissal of appeal See 0 P 0 0. 41 

8 PR 1903 Rev. d 

Appeal Dismissal of appeal. See 0 P C 0,41 ' 

“ 7 P R 1892. j . 

Appeal— Dismis.sal of appeal. See 0 P 0 0. 41 i ' 
4. PR 1892 Rev. j 

Appeal— Dismissal of appeal. See 0 P C 0. II 

7 P R 1888 Rev. 

Appeal Dismissal of appeal. See C P C 0.41 , 

9 0C32. i 

Appeal— Dismissal of appeal. See 0 P 0 0. 41 

"■•d 4GL JS6s! 

Appeal— Dismissal of appe.al. See 0 P C 0. 41 I r, 

. 5 Boni L R 233 I o 


Appea.l-Gon^d. 

25 Sismissal of Appeal— 

Appeal — Dismissal of appeal. See C P G 0 41 

r. 11 

Appeal — Dismissal of appeal. See C P C 0, 41 

91 P J 239. 

(1) Power of the Lower Court to amend 
decree after dismissal of appeal. 

1206.— Povrer of the lower Court to amend 
deijee arter dismissal of appeal-Civil Procedure 

6ode(lSS2) as. .551 and 577— Practice. 

Tae dismissal of an appeal under s. 551 of 
the Oiyl 1 rocedure Code (l882; leaves the decree 
of the ]ou-.er Court untouched, neither oonarmed 
nor vaned, norreversad, .and it remain,, the decree 
of the lower Court which can amend it, in order 
to ..ring if. into ao iordanco with its judgment 
BapuvVajir 21 Bom 548. 

Notes:— Disap: 22 Mad 2p;i Ref; lo M L J 
. 216 1 B. Diss: 4 0 L J 566; 30 All “>90= 

(I908) WiS 109 = 5 A LJr58t. 

1206A.-S. 152 isr C (1882 S. 206)-Amend. 
ine>it of decree— Effect of dismissal of appeal. 

Ihe dism’.ssal of an appeal under S. sjl o P 
C is a decree whic'i supersedes the decree of the 
Court below. Hence the only Court which has 
.lunsdietion under s. 206 of that Code Court to 
amend the decree is the Court which has acted 

oo. ^ C ^ J 566 and 22 Mad 

ioll; 21 JJom 518 digs from; 1,5 All 367; 2 All 
SI9; 26 Mad HI; 70 B L R 101, 16 Cal 250. 1894 
A N P 46; 3 Mad 1. Asms Bibi v Ahmad 
Husain. 5 A L J 584=1908 AWN 109 

=30 All 290. 


Appeal — Dismissa,l of app'^al. Soe 0 PC 0. 41 

AWN (1906) 186. 
Appeal— Dismissal of appeal. See C P 0 0. 41 
, ” 9 P R 1900, 




Appeal— Dismissal of appeal. See C P C 0,4 1 


5 G, L J 348* . 



(2) Effect of dismissal of appeal. 

1207.-Dismissing an appeal, effect of-Oivil 
Procedure Code ri883) .Ss. 206 and 651 -Amend- 
ing a decree of a lower Oourt improperly drawn 
—Powers of High Court -Practice. 

The order of dismissal of an appeal under s 
o .1 is a hnal datermin.ation of, and adjudication 
on, the questions raised in appeal, and as such 
't IS a ‘•decree There is no distinction in this 
re, spent b.etwBon an appeal dismissed under a. 661 
an i one dismissed under any other section after 
being fully heard. 3 Mad 1 .Referred to. 
When ail appeal is dismia.sed under s. 561 
or in the case, of second appeal 
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Appaal-ConM. 

25 Diamissal of Appeal— 

when decree ia one of dismissal, the effect is prac- 
tnailly tQ make the decree which is confirmed the 
final deereetobe executed in the suit, dhe 
High Oonrt ordering this has power to amend the 
decree of the Lower Court which has been in 
effect confirmed by it, as to bring it in conformity 
with the judgment, which is also confirmed. 

Uitia Sundari Devi v Hindu Bashini Chow- 
dhf aai. 24^ Cal 759. 

Notes-Ref 22 Mad 293; 9 C WK 605; 6 C L J 
542. Ap: 4 0 JL J 566. Fol.* 30 All 200= 
(1908) W K 109=6 A L J 584. 

1208 The appellant filed an appeal against 
the judgment of the Court of first instance with- 
out a copy of the decree. Subsequently the dec- 
ree of the Court of first instance was filed within 
the time allowed for appeal, and accepted by the 
Jndge. Ueld that the irregularity was cured, and 
the appeal should not have been dismissed on the 
ground of such irregularity. LuHec v Ram 
PeimhAd s jngjr,^ gg 

1209— Civil Procedure Code ( Act X of 1877) 
8«ction 561— Dismissal of appeal without notice 
to respondent— Court bound to record reasons— 
Practice— Remand. 

Held that a Court confirming a decision appe- 
als.! against under Section 651, Act X of IS77 
without sending notice to the respondent, i, bound 
to record a statement of the grounds of its order 
^ well as the order itself. ’ 

Whet" an Appellate Court has omitted to re- 
Mrd its reasons for dismissal, the proper course 
to be pursued is, when it is practicable to do so 

to return the ease to the Judge who disposed of 
It for a statement of the reasons of his order the 
appeal meanwhile being retained in the Court 
ordering the remand. 

Where the Jndge has been removed to another 

^sWot, the proper order is to reverse the order 

^ ^ ^ for sucli 

otider by the Judge for the time being of the Co 

tl>hi,Sin*h PR 100 of 1879 . 

Notes;— Fol; 34 P S I8S1. 


Appeal-Om^a. 

25 Dismissal of Appeal — C/onid. 
by Judge in Chambers as a further appeal on 
ground that there is question of law involved— 
Punjab Gourts Act, 1884, Section 40, sub-section 
(2)— Objection by respondent at the bearing that 
the appeal ought not to have been admitted as 
no question of law was involved. 

Held^ that when an application for revision 
has been admitted bya Jndge in Chambers as 
a further appeal on the ground that there was 
a question of law involved, under Section 40, 
sub-section (2) of the Punjab Courts Act, 1584, the 
respondents are not bound by such e^v-parte order, 
but are entitled to call it m question and show 
it was erroneous, and that a further appeal did 
not lie, and was admitted through mistake or 
misconception. 

The Divisional Bench, finding that there was 
no question of law involved, dismissed the appeal 
on that ground. Fatteh Singh v. Harnam 

80 P R 1894*. 

1211— Agreement to liquidate by instalments 
—Validity of contract— Appeal by judgment- 
debtor subsequent to agreement— Dismissal of 
appeal. 

Plaintiff having obtained an ex^parte decree 
against defendant, which was appealed unsuccess- 
fully to the Commissioner, proceeded to attach 
defendant’s property in execution, whereupon a 
wiitten agreement was entered into by the parti- 
es by which defendant under-took to liquidate 
the decree by specified instalments, which agree- 
ment was ratified before the execution Court 
and proceedings in execution stayed. Two days 
after such ratification, defendant filed a petition 
for reybion (for which an appeal was afterwards 
substituted) in the Chief Court, praying for re- 
versa! of the Commissioner’s judgment. 

Held, that the appeal must be dismissed as the 
agreement entered into to liquidate the decree 
was not a voidable contract, but a reasonable ar- 
rangement for a good consideration, and one 
which should be enforced. Sirdar AmrikSiagh 
v.Ramblvaj PR 161 of 1879, 


(3) Confirmation of decree on appeal. 
1212.— Civil Procedure Code (1882), s. 661. 
W10.-Apflicatiop <or revision | f " 
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Appeal-CowW. 

25 Dismissal of Appeal— 

to amend a decree under s. 2n6 of the Civil Pro- 
cedure <7ode is ousted by the confirmation of that 
decree on appeal, applies equally to second ap- 
peals dismissed under s. 651 of the Code and to 
second appeals tried after notice to the respond- 
ent. Munisami Naidti v. Munisami Reddi. 

22 Mad 293. 

Notes:— Fol; 30 All 290«(1908) W N 109= 
5 A L J 581. 

(4) Defendant-Discretion of Court in 
restoring the case dismissed for default. 

1213. -— 0 P 0 0. 9 r. 9; r.lSjO.^fl r. 19, 
(18^2-Ss 103,1(98,558). 

Restoration — Di<5missal on default — Power of 
Court to restore when no “sufficient cause” shown 
—The effect of Ss, 103, 108, and 658 is*— When 
appearance was prevented by a sufficient cause, 
the Court has no discretion in the matter under 
the Code and must restore the case to file what- 
ever may fane be the merits of the suit or 
defence thereto, but where there may be other 
just and reasonable cause for restoring a case to 
file, the merits of the applicant's case will form 
a very important element in the exercise by the 
Court of its judicial discretion. It is competent 
to, bnt not obligatory upon, the Court to restore 
the case to file even when no sufficient cause lor 
non-appearance is shown. Somayya v Sub* 

bamma. 26 Mad 599. 

Notes:— Ref: 80 Mad 271; 17 M L J 225; 32 
Bom 634=10 Bom L R 301. Not Fol: 10 
Bom L R 90^. 

^5) Dismissal of appeal though litigants 
not informed of place and date of 
hearing. 

1214. — Of suit— Dismissal in default— Liti- 
gants not informed of place and date of bearing. 

Appellant whose appeal was struck off in 
default in camp, was present in Lucknow on the 
date fixed for hearing the appeal. JELeld^ that 
Courts are bound to let litigants have clear inti- 
mation Of the time and place where their suit is 
to be beard and decided and proof of seivice of 
notice on defaulter ought to exist on the record 
before a Court is justified in striking a case off in 

default. Mohamed Jafar y. Oudh Behari 

SQ 165. 


Appeal-Cbn^i. 

25 Dismissal of Appeol-^Contd, 

(6) Dismissing appeal for not depo- 
siting fees for issue of notices 

within fixed time, 

1215.— O.P,U,0. 41, r. 78 (1882 S. 667)-Talabana, 
not filed within period fixed— Appeal, whether 
can be dismissed for default — Civ. Pro. Code, 
(Act XlV of 1882) S.557. 

Held^ that it wa*« wrong for a Judge to dismiss 
an app<^al before the date fixed for the hearing 
of the appeal had arrived, and before too it had 
been ascertained whether the notice to the res- 
pondents could or could not have been served by 
the date fixed for the bearing, on the simple 
ground of the failure of the appellants to deposit 
the necessary fees for issue of notices within the 
time fix^d by the <:7ourt. Chandra Nath Das 
Y Kaliprasanna Chakravarti. 35 Cal 585. 

(7) Appeal dismissed on the ground of 

respondent’s heirs not being brought 

on record 

1216. — Defect of parties— Dismissal of ap- 
peal. 

When during the pendency of an appeal ag- 
ainst a decree for rent, one of the plaintiff’s res- 
pondent®!, died and his heirs were not brought on 
thO record. 

}3.eld/ that the appeal ought to be dismissed. 
6 OWN 196 Foil: TarifDafadar v Khote 

Janncs«a Bibi 10 C W N 981 

(8) Estoppel of point abandoned in appeal 
can be raised in further appeal. 

1217. — Ss. 32— Pedigree, proof of— Statement 
as to relationship made by family members be- 
fore dispute,admi8aibihty— Pleading— Estoppel- 
Question of fact decided in favour of a party in 
the first Court— Abandonment of point on appeal, 
if same may be raised in further appeal— Hindu 
Law— Mitakshara— Succession— Samanodaka and 

sister’s son, which to be preferred. 

A pedigree put forward by the plaintiffs in 
support of their claim was accepted by the Court 
of first instance as proved; but on the appeal, the 
Appellate Court held the evidence adduced in 
support of it to be worthless, and moreover ob- 
served that “at the hearing of the appeal practi- 
cally no attempt was made to support the finding 
of the Court of first instance," 




1143 DaSAl’S OENI’. UIVIL DWEST 1811-1912 1144 


Appeal -Oxn/rf. 

^5 DisBiifisal of Appeal- 

HeW, upon a cooEiderdtion of the diouais- 
tances of the case, that the plafniitTs wefe not es- 
topped on this appeal from end eavon ring to bus 
tain the finding of the Coart of lubt instance in 
their favour, 

Pedigrees which did not constitute ancient 
family records— handed down from geneiation to 
generation and added to as a member of the fami- 
ly died or was born, but wue drawn up on a par- 
ticular occasion for a specific purpose by mem- 
bers of the family— mu&t be treated as mere de- 
clarations made by the persons who respect ivi ly 
drew them up or adopted th^m. rUich of them as 
were made^osf lUm mohm aie inadmissible on 
this ground. The same thing must be shown to 
* have been in controversy befuie and after the 
statement was made. 

Plaintiffs’ fathers and tliu doeeased ou uer 
were proved to be only six doRreca removed I'roin 

their common aseestor, and behiR A,,;., 

the plaintiffs were held to bo pref, rentitd h. ira to 
the son of the deceastni sist(‘r. Kalka 

Papshad v. Mathura Papshad 4 M L T 380 
-10 Bom LR 1088=18 M L J 424= 

8 C L J 4*7j=13 CW N1=5ALJ701= 
llndCas 175=3 All 510= 
35 I A 166 (P 0=110 C362. 


( 9 ) Effect of peview gjpanted and fresh 
decree passed hefore hearinij of appeal. 

I218.-Praetice- Appeal- Applmation to 
first Court for leview Irfore app,.al filed-i.'eview 

granted and fresh duel 00 pi,..,! heloio lu'.umi; 
of appeal — No appeal fium uih'iii.,! d |.ri,e. 

On the 1 1th Ma.) , /888, a h fu„d .ippea: was 
presented to the lliRh Comt. and ou the I5th 
May It was admitted for ad. lee pas,, I o-i the 
17tli March. On tl.< l--ih Apul, t,i • plaintiff. 

respondent applied to the lovvm Court for review 

of judgment under a. fiys of ihe (hv. Pro. Cwle 
and in June 1888, the r,.\ n-'v was grarii, d, .ind a 
fresh decree passed. <)„ (i„. j,i t,, the High 
Ooiirt coming on for hearing, h >l 1 that th.-ro was 
BO flecreaeisisting, the subicct of app il, ami that 
the .appeal must therofme be dismissed, 

Kuar Sen v. Ganga Ram. AWN 1890, 144. 

SlQ=Alf,NJlW,S68- 1 

4 


kpp^dihGontd^ 

25 Dismissal of Appeal— 

(10) Order for attachment in Execution not 
without jurisdietion- 

1219 — S. 53 — Decree for 'ejectment if arrears 
oi rent not paid within 15 days Appeal, payment 
of amount pending-Disimssal of appeal with costs 
— Failure to pay costs within 16 days, if entails 
ejectment- Appellate Decree. 

Where a decree was passed under S. 52 of Act 
VIl I (BO) of 1869 for arrears of rent and for 
ejectment it’ the arrears were not paid within 16 
days,and an appeal by the j'udgment-deb tor, during 
the pendency ot which the decretal amount 
was paid, was dismissed with costs but these costs 
were not pai^ witliiu 15 days of the appellate de- 
cree 

Ih'ld that thoMunsif did not act without j’uri- 
bdictiua in mala'ng an order for the attachment 
ol the judgment-debtor’s moveable property in 
cAtcutioii of the decree for costs and for his eject- 
ment from the laud. 

The appellate decree must be presumed to have 
incorporated the terms of 1 he original decree, (13 
Candid.) ThamalMarapy Rani Abhoye- 
ssupi Debi. 13 C W N 1060. 

(11) Dismissal of appeal without calling fon 
Record. 


1220 — Act IX of 1873, s. 7-Dismissai of appe- 
al without calhng for recoid. 

it IS nut iiicimibent on the appellate Court to 
louk at tile lilcs of the case before dismissing an 
appeal \\ thout notice to the respondent under s.7 
of Act IX of 1 873. Ram Dass v Lachman 
Dass, 48 P R 1876 . 

(12) Appeal dismissed ss contrary 
to rule of eejuity, justice & good conscience. 

1221- Cnil Pi 0 (‘edure Code, 18^.2, Section 6S3 
■—Ue\ision— Appeal dismissed by lower Appellate 
Cuuii on round that it was unauthorised by ap- 
pellant -Appeal hltd by advocate — Power of 
Chiol Court to revise order of the lower Appellate 
Court - ‘'Failure lu exercise juiisdiction vested by 
law Appe. I al o dismissed as contrary to “ rule 
of equity, justice and good conscience ’’-—Material 
irrcgulai Ity. 

I laintifl H suit for Rs, the price of a horse 
alleged to have been sold by him to defendant, 
hafingbtea dismissed by the Bistriofc Judge, an 
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25 Dismissal of Appeal— Co /tfd. 
appeal from the decree was filed by a certain ad- 
vocate in the Court of the Divi-ional Judge. At 
hearing of the suit, an advocate of the /fombay 
Bar stated that he appealed on bebelf of the ap- 
pellant, but the respondent urged as preliminary 
objections (1) that the appeal wao, as shown by 
certain letters written by the appellant ; and (2) 
that inasmuch as the plaintiff had, after the deci- 
sion of the first Court, advertised the horse for 
sale as his own property for a smaller sum than 
that he claimed from defendant as its price, he 
had deprived himself of any right of ap- 
peal even if the appeal were other- 
wise duly authorised and valid. The Divisi- 
onal Judge considered both objections, and, hold- 
ing that they were well founded, dismissed the 
appeal with costs against the appeallant, who 
thereupon applied to the Chief Court on the re- 
vision side. For the petitioner it was contended 
that the Divisional Judge, in dismissing the appe- 
al (a) on the ground that it w^as unauthorised, 
had “failed to exercise a jurisdiction vested in him 
bylaw and (b) on the ground that it was cont- 
rary to some unspecified “rule of equity, justice 
and good conscience,” had acted with material 
irregularity. The respondent, while admitting 
that the order of the Divisional Judge as to costs 
could not be supporiefi, contended that there had 
been no failure to exercise jurisdiction or acting 
with material irregularity in the exercise of juris- 
diction on the part of the lower Appellate Court, 
and that the Chief Court was incompetent to touch 
the decision on either point on the revision side. 

liehlf that the Chief Court has full power in 
an application for revision under Section 62:>, 
Civil Procedure Code, to go into the merits of the 
decision of the Court, whose proceedings are be- 
ing revised on the question of jurisdiction. 

Held, farther, that the lower Appellate Couit 
in deciding the first preliminaiy objection, had 
adjudicated on a question relating to its jurisdi- 
ction over th^ case, and in dismissing the appeal 
on the erroneous findjug that it was unauthorised 
had“failed to exercise a jurisdiction vested in it by 
law.” 

B.eld, also, that the lower Appellate Court in 
dealing with the second perliminary o])jectIon,must 
be held to have taken cognizance of the appeal 
and in dismissing the appeal upon the assumption 
that there was some rule of equity, justice and 
gOO(| cpnscience, not, however, specified in the 


25 Dismissal of Appeal— Co ncld. 
judgment, which barred the institution of the ap- 
peal, had acted with material irregularity in the 
ex#»rcibe of its jurisdiction. Roebuck v 

Henderson 54 P R 1896. 

(13) Other* Cases. 

1222-0 POO, 41 1 . 1 — Appeal — Memorandum of 
appeal not accompanied by copy of decree, appeal- 
from- Validity of appeal — Decree —Review- Amen- 
ded decree, appeal from. 

If a memorandum of appeal is not accompanied 
by a copy of the decree appealed against, it is not 
a valid memorandum and the appeal must be 
dismissed on that ground. 

Where the decision of an Appellate Court is 
reviewed and an amended decree passed, an appeal 
from the amended decree must be accompanied 
by a copy of that decree ; as otherwise the appeal 
is not a valid appeal and must be dismissed. 

Keamat v Abhooratn Mistry 
11 Ind Cas 8 

1223. — Appeal— Procedure-Summary dismis- 
ssal of an appeal— Appeal— Special Power of At- 
torney-Stamped paper for special power of at- 
torney. 

A Courtis not justified in summarily dismis- 
sing an appeal on the ground that the special po- 
wer of attorney referred to in Civil Circular I, 
is unstamped. The Agent Bengal Kagpur 
Railway v Jagannath Ramchandpa 

15CJPLR65. 

(26) APPEAL AGAINST FAVOURABLE 
DECREE. 

1224- rP C 0. 41, rr.l, 12, 22, S.96 (Ss. 540 641, 
5G1)-Appeal against finding inadmissible— Memo 
of objections inadmissible where appeal is inad- 
missible. 

No appeal lies at the instance of party to a 
suit when the whole or any pait of the decree ap- 
pealed against does not go against the said party 
and is entirely in his favour. An adverse finding 
on any single issue or issues is not appealable un- 
le«s such finding is incorporated in the decree. 
Wbcie an appeal is inadmissible in law for the 
above mentioned reason, any memorandum of ob- 
jections tacked on to such appeal is also inadmis- 
sible and cannot be heard and decided. 

Naganna v Venkata Knishnamma. 

(1896) 6 M L J 87. 
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26 Appeal against fkrottrable decree- G> kcM 

1225 . — An appeal lies from tho decree, and 
not from the judgment of a Court of original ju- 
risdiction. 

In a suit to recover possession of certain lands 
by setting aside a zur-i-peshg^e lease of them, a 
decree was made dismissing the suit, but in the 
judgment of the Court there was a finding against 
the defendant as to some items of the considera- 
tion for the lease, ^eld h^^ could not appeal 
against that finding. Pan Kooer y Bhugwunt 
Koocp. 6 N W 19:= &gpa F B 1874, 298 
Nowbat Rai v Bajrang Lai 6 N W 412. 
Shama Soonduree Debia v Degambnree De- 
bia. 13 W R 1. 

Cliowdhpy Mahomed Momin y Lutafut Hos- 
«cin 13 W R 239. 

Contra Shcogholam Singh y Nupsingh. 

4 N W 120. 

Stephenson v*Unnoda Dossee 

6 W R Mis 18. 

Notes.— Pol* 6 N W P 412. Difit. 1 All 266; 

3 All 162 F B. Con: 2 All 497 F B. 

Ref: 3 All 239; 9 C W N 58^, 

(27) REQUISITES OF A VALID APPEAL. 

1226.— The requisites of a valid appeal are, 
first, that no one can appeal from a judgment or 
decree unless he was a party to the action or was 
treated as such or is the legal representative of a 
party or has privityof estate, title or interest-ap- 
parent pn the face of the the record; secondly, 
that the appellant has an interest in the snbjeot-' 
matter of the suit, and thirdly, that the appellant 
is prejudicially adected by the decree complained 
of. Srinath Das v Ppobodh Chundcp Das. 

11 C L J 580=6 Ind Cas 244. 

(28) ATTACHMENT. 


(1) Remedy of cpeditop when decpee attach- 
ed by him is reversed on appeal 

1227,-Attaching Creditor-Right of acredi- 
tor attaching a decree— Reversal of decree on ap- 
peal— Remedy of creditor. 

G attached, in execution of a decree against 

E, a dwree, got by the latter against M. Before 

G oohlfl reap the fmits of his attachment, an ap- 
which had been preferred against the attaoL 

was concluded by a compromise bet- 


Appeal-ConM. 

28 Attachment— C u?»6*R 
being to reduce the amount due to R under the 
original decree by a very large sum. The attach- 
ing-creditor, O, protested against the compromise, 
but the appellate Court passed a decree on the 
basis of the compromise, disallowing the objec- 
tion of G. G, now, proceeded to execute the decree 
which he attached. The execution Court refused 
to execute the decree,^ on the ground that it had 
been replaced by the decree of the appellate Court 
based as it was on the compromise. Hence this 
appeal. 3eld^ whatever might he the inconveni* 
eoce or loss to which the altaehing-creditor migh% 
be pat by the compromise of the appeal, the ori- 
ginal decree was no longer subsisting, the same 
having been replaced by the decree, of the appel- 
late Court, and the attaching creditor was with- 
out remedy. He was himseP to blame for hav- 
ing attached a decree as to the reversal of which, 
on appeal, there was a chance. Ganpat Shah 
V Ram Chand. 22 P L R 1905 

(29) CONSOLIDATION OE APPEALS. 

1228. — Connected appeals— Consolidation of 
—8. 17, sch, 1, Art. 1 Court Fees Act (VII of 
1870). 

Where, in a series of connected appeals, the 
parties are the same and trial of one appeal is had 
as a ted case^ with stay of proceedings in the 
other appeals all the appeals may be consolidated 
and Court-fees pai*d upon the consolidated value 
of the appeals, 

Kashin Prasad Singh v Secretary of State 
for India in Council. 29 Cal 140. 

1229. — Cases governed by one judgment but 
not consolidated— One appeal if lies. 

Where, in several execution cases, one judg- 
ment was passed, but a separate order was re- 
corded for each case, and there was no order for 
consolidation of the cases. 


that there sbonld be as many appeals 
as there were original oases, and not one ijonsoli- 
dated appeal against all the orders, Raklial 

Chandra TewarivManmatho Nath Mittcr. 

15 C WN 994, 

(80) COSTS, 

“ Appeal decreed with cost ” interpr^- 
tion of. ^ 

1230. Appeal decreed with co8ts< ^ 
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30 Costs— ConcU. 

costs,” refer only to costs of the appeal, and not 
to costs throughout the Courts. RamjiBas v 

Charanji Lai. P R 45 of 1877. 

31 COURT FEE 

(1) Amount of Court-fee payable on the 
memorandum of appeal 

1231. — Memorandum of appeal — Court fees— 
Decree— Payable by instalments. 

The first Court granted a decree payable by 
instalments conditionally upon the defendant 
furnishing security. JSeld that the proper fee on 
a memorandum of appeal by the defendants 
against the condition imposed was rupees lO* 
19 Cal S72; 10 Mad 187 ref to. Rai Sahib Be- 

harilal v Seth Nanheylal. 14 C P L R 172 

1232. — Sch. ilart. 11 cl. (b)— Appeal against 
order in execution of deciee when amount of 
mesne profits has to be determined — Civil Proce- 
dure Code s. 241, cl. (c). 

Held^ that under the notification of the Go- 
vernment of India No. 4344 of the dth October 
1893 the fee payable on a memorandum of appeal 
against an order under cl. (c) s 244, Civil Proce- 
dure Code, is limited to the fee chargeable under 
art. 11 cl (.b) Sch, ii Court Fees Act. Rani 

Itnaj Kuar v Bacha Madho Kuar. 

6 0 C 86. 

(2) Computation of Court-fee payable by 
appellant 

12»2A— Court Fees Act, S. 1, cl. (IX)— Ee- 
demption, suit for — Qourt-fee on memorandum of 
appeal, how computed. 


In a suit for redemption when the mortgagor 
^ or the mortgagee appeals, not raising the question 
of the right to redeem, but challenging the amount 
held by the Court below to be payable by the 
mortgagor, the Court- fee should be computed ad 
valorem on the difference between the amount 
found to be payable by the Court below and the 
amount which the appellant contends should he 
paid. 20 0 87fGll;6 A11 488:SCA No 189 of 

40; 18 All 94 referred to. Ram AdMn v 

h . I 


Appeal- O'onM. 

31 Court fee^Co^td. 

(3) Memorandum of appeal insufificiently 

stamped. 

1233— S. 28 Cl. (0— Applied to a memoran- 
dum of appeal insufficienty stamped and received 
through mistake or inadvertence: 

S. 28 of the Court Fees Act is not applicable 
to a memorandum of appeal which being in fact 
insufficiently stamped, has, through mistake or 
inadvertence of the Court or its oflSicer, been re- 
ceived as if properly stamped. 12 All 129 ex- 
plained. Debendro Mohan Rai v Sonakuar 
1901 A W N 21. 

1234— S.28-0ivil Procedure Code, S.582 A-Ap- 
ppal— Court fee — Memorandum of appeal insuffi- 
ciently stamped accepted and filed— Subsequent 
discovery of the mistake— Additional court fee 
paid within the time limited but appeal never- 

' theless not heard • 

A memorandum of appeal which, as a matter 
of fact, was insufficiently stamped was reported 
by the proper officer of the court to be sufficient- 
ly stamped and was tiled. At the hearing, how- 
ever, the court found that the stamp was insu- 
fficient and fixed a time within which an addi- 
tional court fee stamp sfiould be filed. The ad- 
ditional court fee was paid within the prescrib- 
ed period, but at a subsequent date the court 
notwithstanding its previous order, declined to 
hear the appellant upon that portion of his case 
respecting which there had been a difioiency in 
the court fee. JS^eldj that the court was not jus- 
tified in so declining to hear the appellant, thus 
practically allowing an appeal against its own 
order. The case was further one falling within 
the provisions of S.28 of the Court Fees Act (1^70) 
and S. 582-A of the 6bde of Civil Procedure. 

Antipa V Madho Singh. 1902 AWN 153. 

(4) Court fee paying advalorem court- 
fee on the memorandum of appeal. 

1235— Court-fee— Mortgage suit — Compro- 
mise decree-Appeal from order refusing to make 
order Absolute— Transfer of Property Act S. 89 
— Advalorem court-fee. 

Ad val&rem court -fee on the value of the ap- 
peal should be paid in the memorandum of ap- 
peal from an order refusing an application for 
an ordet absolute of the T:^U8% 
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81 Court fee — Conchh 

Property Act. 25 Cal 133 ref to. Charu 

Chaadra Mitter v BhagirathPersad, 
12 C W N 1028. 

(5) Refund of Court— fee, 

12S6~C P 0 0. S r 10— (1^82 s. 113). 

‘Pails to present’ — Inability to supply parti- 
cula rs — Decree — Appeal - Costs — Taxation -Court 
Pees Act s. 13. 

The filing of a written statement in compli- 
ance with an order under s. 112, 0. P 0. express- 
ing inability to supply the particulars asked for 
by the Court, is not a ‘failure to piesent’ the 
written statement within the meaning of s. IIB, 
0. P, 0., 1 hough, no doubt, in acting umler s. 
113, C. P. 0,. the Court may pass a decree if the 
circumstances admit of any decree being passed, 
yet to operate as a decree, the decision shouM fail 
within the definition of the term ‘decree’ in s. 2. 
0, P, C., i e it should be an adjudication upon 
any right claimed or defence set up. An order 
merely dismissing a suit under s. 113 for not fil- 
ing a statement as required by Coui’t is noi a de- 
cree and costs can be allowed in an appeal fiom 
such an order only on the footing of its being 
an appeal under s. 588, 0. P. C. Where the order 
of the Court rejecting a plaint under s. 113 0. P. 
C., was in terms a decree di missing the suit and 
the plaintiff in appeal from tlie order paid the full 
court fee. EeU, on reversal of the order of the 
lower Court that s.lISof the Comt Fees Ac i applied 
to the case and that the appellant was entitled 
to a refund of the court fee paid by him m ap- 
peal. 22 Mad 221 Kef. Orr v Nagappa 

®**®**y- 16 M L J 30 

32 ESTOPPEL. 

(1) Amendment of plaint seconding to de- 
cision of appellate court not constituting 
an appeal. 

1237— Partition suit— Court Fees Act (Vil 
of 1870), Soh n, Art 17-Suit for declaration and 
possession- Amending plaint according to deci- 
sion of Appellate Court— Appeal from order Ac- 

quiescence— Conduct -Astoppel-Eight to .file 

appeal. 

In a suit for partition a preliminary decree 
was made by the first Court, The District Judge 
on appeal cousi.lereil that the Court-fee payable 
should be calculated ad -ralorem on the property 
vn ?nit. and tbq case ,e-t,u«d as a suit tor deojara. 


Appeal-Conid!. 

32 Estoppel — Co/)cld, 

tion of title and recovery of pos«!ession. The 
plaintiff agreed tu amend his plaint so as to make 
it one for a declaration of title as well as for par- 
I tition and to pay the necessary Court-fee. The 
District Judge thereupon remanded the case to 
the first Court for retrial. The plaintiff appeal- 
ed from that order.* 

Held, that, if the plaintiff has title to the pro- 
I perty and was a co-owner of that property with 
the defendant, the suit was one for partition of 
joint property and not one for declaration of title 
j and recovery of possession. 

Held, also, that the plaintiff is not precluded 
I by his conduct in acquie^^icing in the decision 
ot the Distiict Ju»lge and amending his plaint, 
from filing this appeal, If, on reflection, he 
thought that the action he had taken was injudi- 
cious. 12 C W N 37 , 5 C L J C51 ; 3 M L T 
33, relitd up.m. Shashi Bhuslian 

V Jotindpa Nath Roy. 10 Ind Cas 463. 

S3 FINAL DECREE. 

(1) Appeal against final decree on the 
ground of erroneous decision in regard to 
an interlocutory order, 

1238-C P. C. S. K*5 (I) (1882 S. 591)— Ap- 
peal against decree- Erroneous decision in an in- 
terlocutory ordtr— Ground of Appeal. 

An appeal lies against the final decree of a 
Court within thf3 meaning of S. 591, C, p. G. 1882 
though the only ground of apeal is the erroneous 
decision of (Joiirt in regard to an interlocutory 
order. 

Jt is not iipoessary for a suit to appeal 
from every interlocutory ordp by which he may 
feel himself aggrio''ed. Any erroneous intrlocu- 
tory order may be set aside in the appeal from the 
final decree. (7 Gal 148; 14 Bom 232; 7 M I A283 
(502) ; 22 All 3«6 ; 23 Mad 2h0 ; 18 All IS 
( 22 ) ; 2'} Mad 4.94 ; 21 Mad 324, Bef; 

Rajah Dhamapa Kumara v Bukkapatnain 
Yenkataeharlu. Bind Cas 239 = i 

8MLT72=20MLJ805. 

( 2 ) Appeal against one decree only wbe-j i' 
then maintainable when the otheJf I 
became final. 

^ 1239-Orosasmfs~Appealag^t;04'|^ ^ 
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83 Final Decree— 

cree only, the other decree having become final. 

One M. L. filed a suit to have a certain door 
opened. The defendants filed a cross-suit to 
have the same door kept closed, M L was defeat- 
ed in both suits. He appealed against both de- 
crees and was again defeated in both appeals. 
He appealed a second time, but only against one 
decree and the other decree before the hearing ef 
the appeal became final. Held that under the 
circumstances M L’s appeal could not be main- 
tained. Maiigli Lai v Nanain Das. 

AWN 1893, 190. 

Notes:— A W N 1908, 211. 

(3) Effect of Appeal on decree appealed 

Against. 

1240 — Effect of, on decree appealed against. 
The decree of the lower court does not cease 

to be binding upon the parties by the mere fact 
of appeal, though the pendency of the appeal 
would open the whole question for tho appellate 
court. Rajah M Bhaskara Setupati v Naray- 
ansawamy Gurukkal 12 M L J 360 

(4) Proceedings in the appellate court 
treated as a continuation of the proceed- 
ings in the lower court. 

1241 — S. 52— Transfer after decree and be- 
fore appeal filed— Lis pendens— Appeal-Final 
decree. 

The function of an appellate Court is not the 
final decree in the case and the proceedings in 
the appellate Court must be treated as a continu- 
ation of the proceedings in the lower Court. 

The law of lis pendens in this conntry is found- 
ed on the necessity, if possible, of a final adju- 
dication and it is unjust that a plaintiff who is 
delayed in filing an appeal by waiting for copies 
of the decree in judgment should be prejudiced 
by any act of the defendant subsequent to the 
suit and with the notice thereof. (20 W R 205 
and 25 Cal 23 Fol ) Setta Goundan y Iluthal 
Goundan 4 M L T 77 ===21 Mad 268. 

(5) Right to <iuestioti correctness of prelim- 
inaty order OP decree in appeal against 
final decree. 

^ t^^2-^Sui|r— Preliminary decree— Final dec- 
preliminary deeree ad- 


kppeaLl-Oontd. 

33 Final Decree—Cmcld, 

Held, by the Full Bench (Maclean, C J., and 
Rampini, J., dissenting) that in an appeal against 
the final decree in a partition suit it is open to 
the appellant to question the correctness of the 
preliminary order or decree for partition when no 
appeal was preferred against such order within 
the time allowed by law. 23 Cal 279 overruled; 23 
Gal 406 approved of. Khader Hossain r 

Emdad Hossain, 5 C W N 67= 

29 Cal 758 (F B) 

Notes,— Fol: 10 Bom L R 5U, Ref: 10 0 L 
J 336=5 C L J 367 = 13 0 W N 493 = 5 0 
W N 177. 

(34; JUDGMENT, 

C 1) Necessity and mode of recording 
Judgment 

1243-1244—0. P. C. O 41 r 11,0 41 rr 30,31 
(1882Ss. 551. 571-574) — Subordinate Court dismi- 
ssing appeal summarily — Discretion to send for 
records — Judgment, if must be recorded-Question 
of sufficiency of judgment. 

There are no grounds for limiting the discret- 
ion given by the Legislature to a Court of appeal 
to send for the records or not, before proceeding 
to dismiss an appeal under S. 651 of the Civ. 
Pro. Code. 

Whether the judgment of a Court of Appeal 
dismissing an appeal under S. 551 has sufficiently 
complied with the provisions of s. 574 of the Code 
must be decided upon the facts of the particular 
case, and no general rule in regard to it can be 
laid down. 

Per Cojee. J. — S 567 of the Code is not contro- 
lled by S. 674. 

Per Miehardsoii J'.-When a Suboifdinate Court 
dismisses an appeal under S. 551, it is bound 
under 8. 571 to record a Judgment, and the judg- 
ment must be sufficient to meet the requirements 
of F. 674. 

But provided it substantially meets the requir- 
ements of the law, it is not necessarily defective 
because it is brief or because it does not repeat or 
recapitulate all that is contained in the judgment 
of the Court of first iustance.^ 25 Gal 97; 5 Bom L 
E 2S3; 6 C L J 348; 30 Ail 319; 13 Q WN 143 Kef. 
Pachi Dsssi v Bala Das 13 C W H 1031 
=2 Ind Cas 405. 
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(2) Coiiscnt-decPee in Appeal passed by 
Court liavingno Jurisdiction. 

1245 — Jurisdiction — rndervaluation of suit- 
AppeUate Jurisdiction, aifeoted— Appeal heard by 
Conrt^having no jurisdiction — Oonsent*decree pas- 
sed by appellate Court- Stranger added as party— 
Eeversioners not bound— Neither sriangers to de- 
cree— Orders and proceedings passed by Court 
having no jurisdiction— Nature-Nullities. 

Where a suit was deliberately and intentiona- 
lly under-valued, and the effect of such under- 
valuation was to oust the jurisdiction of the High 
Court as a Court of Appeal, and the appeal in the 
suit was as a matter of fact taken to the Court of 
the District Judge, and where a consent-decree 
affecting properties beyond the pecuniary jurisdi- 
ction of the Court was obtained in that Court: 
MeU that the consent-decree made by the District 
Judge was wholly without jurisdiction. 

If a ^ourt has no jurisdiction over the subject- 
matter, its judgments and orders are mere nulliti- 
es, and may not only be set aside at any time by 
the Court in which they are rendered, but be 
declared void by every Court in which they are 
presented. 

If a Court has no jurisdiction, its judgment is 
not merely voidable, but void, and it is wholly 
unimportant how precisely certain and technica- 
lly correct, its proceedings and decisions may have 
been; if it has no power to hear and detei mine 
the cause, its authority is -holly usaiped and its 
judgments and orders are the exercise of arbitra- 
3fy powers under the forms, but without the sane- 
tion of the law. 

These principles apply, not only to Original 
Courts, bnt also to the Oourts of appeal, 

Jurisdiction over the subieot-matter, whether 
in the Conrtof first instance or in the appellate 
Court, is given only by law, iurisdiction cannot 
be conferred upon it by consent of parties: and 
any waiver on their part cannot make up for the 
lack or defect of jurisdiction. 

A consent-decree made between the parties to 
a suit and a stranger who was brought on record 
in the appellate ^jurt without leave of the A)urfe 
cannot be binding upon a reversionary heir. 

m a prior suit, betwe- 


kppedihOontd, 

34 Judgment— 

interest in the estate of hf^r husband, and other 
persons who claimed title in that property, is not 
binding upon the daughter of the deceased, claim- 
ing as her father’s reversionary heir. 

A consent-decree cannot operate to the preju- 
dice of persons not parties thereto. (ll A & E 
179=^52 R R. 801; 2 Bmg 213 = 27 R R 597; 9 
East 192=9 RR 5J1; lc923 T is R209=24 R R 21; 
2 Wilson 3.92; f 1847) 4 0 B .507 (625); (1800) 8 
T R 494, Ref 36 Cal 193- 7 A L J 676; 1862 W B 
F B., 16; 9 C W N 956; 9 All 191 = 13 I A 134; 11 
Mad 26 = 14 I A 760; 11 A & E 94i ; 20 Q B D 
242 (248); 20 QB D 2.68 (262) 7 N W P 99, Ref. 

9 M 1 A p9, Dist,; 6 0 L R 76; 10 C L R 537; 8 
All 366; S Bom L R 8,96; 29 All 487; 30 All 76; 1 
White k Tad 234 (8th Edn)=l AAK2,eOLJ 
490; 13 0 W N 147; 24 Cal 218, (1895) 1 Oh ^7 & 
10 P D 161 Dibt.(189>) 2 Oh 273, Foil) 

Rajalakshmi Dassec v. Katyayani Dassee, 

38 Cal 639. 

(3) Jurisdiction of first court after 
appeal presented and after appeal 
disposed of. 

1246-O.P.Cd). 6, ir. 9, 12, 17; 0.9, r.i3-“Re- 
sides”, moaning of — Substituted service —Change 
in law— Jurisdiction of first Court — Amendment 
of decree afier appeal presented and amendment 
after appeal disposed of— Limitation Act (19o8), 
Sch. I, Art 164 — “Knowledge”, meaning of. 

For the purpose of service of summons, resid- 
ence is not identical with ownership, that is, 
a permanent absentee cannot be described as 
resident in a place merely by virtue of ownership. 

Residence denotes the place where an indivi- 
dual eats, drinks and sleeps. 

Substituted service can be justified under 0. 
J, r. 17 of the Code, only when it is shown that 
proper efforts were made to find the defendant. 
In this respect the new Code has altered the law. 

The mere presentation of an appeal does not 
put it beyond the power of the original Court to 
deal in any manner with the judgment unto 
appeal But the position is different ate the 
ad indication of the appeal, when the ongfnal 
judgment has been superseded by the 
of the Court of Appeal 3 i 

Therefore, an original Court ean enter 
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sented by one of the defendant^ , when an appeal 
preferred by the contesting defendant*? from the 
decree made against them in the same suit, is 
pending. 

The term “knowledge” in Art. 16:1 of Sch. I 
of the Limitation Act, 1908, means certain and 
clear conception of a fact, the fact being the de- 
cree in the suit. Ihe expression “ knowledge of 
the decree” means knowledge not of a decree but 
of the particular decree which is sough t to be 
set aside. 

Therefore, where the petitioners’ brothers had 
knowledge of the e^e-parte decree made against 
the petitioner, the inference cannot reasonably 
be drawn that he had a similar knowledge of it, 
when it is proved that he lived away from his 
brothers who never communicated the fact of 
the decree to him. 4- B C 953; 107 Emg Eep 
1313; 7 D & R 424, 1 L J (0 S) K B 65; 1 0 M 
and H 158: 21 R 55» at (5G4): 21 R 497 at (610), 
relied upon. 1 0 L F 224; 36 R R 111, d 
Bli(NS)r0;37I A 70,32 A11 295, 6 Ind Oas 
669; 4 C W K 66V; 7 A L J 507: 11 U L J 560: 
n Bom L R 444; 8 M L f 457; 20 M L J 587; 1 
M W N 392; 13 0 W N 8^6; 3 Ind Oas 468, relied 
upon. 5 Ind Oas 535; 12 0 L J 53,* 27 Mad 
602; 14 M L J 321; 30 Mad 646; 17 M L J 436, 
Not Fol: 11 Bom L R 1296; 4 Ind Oas 586, Fol 

Kiimud Nath Roy Chaiidhry v. Rai 
Jatindra Nath Chaudhry, 9 Ind Cas 189 = 

15 C W N 399. 

(4) Jurisdiction to hear application 
for setting aside exparte decree 
during the pendency of appeal. 

1247—0. P. 0 O. 9, r. 13-C1882) S. 108, 

Hearing of application under, during penden- 
cy of appeal. 

Where after perf erring an application for 
setting aside an decree under S. 108, 

0. P. 0., the defendant preferred an appeal aga- 
inst the decree. 

MMj that the first Court had jurisdiction to 
hear the application during the pendency of the 
appeal. 9 W R 507, 27 Mid 602, Ref: B L K F 
p. 362, 35 W Va 384 sal JS E 7, relied on. 

Sarat Cliandra Dhal v. JDamodar Manna, 
12 C W N 885. 

f ^ I 13 0 W N 646. 


^ ^ I ^ 
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(5) Order confirming partition of village. 

1248— Jurisdiction of Civil and Revenue 
Courts— Act XIX of 1873, Ss. 132, 241— United 
Provinces Land Revenue Act (III of 1901, Local), 
S, 233 (k). 

Where the whole of a village was under partition 
in the Revenue Court, and that Court directed 
that the village should be divided into 26 mahals, 
one of which, the mahal of the non-applicants for 
partition, should consist of 12 paths^ but rightly 
I or wrongly Und which should have formed part 
j of the mahal of the non-applicants was allotted 
to one of the other mahals, held^ that this was a 
question relating to the partition or union of 
mahals, and the remedy of the party aggrieved 
was an appeal against the order confirming the 
partition and not a suit in the Civil Court, f 20 
A W N 11, Dist:). Tirbcni Sahai v. 

Jagatinath, 5 A L J 725. 

(6) Pj'ayer for incidental relief not 

affecting jurisdiction of the appellate 
Court. 

1249— Specific performance — Relief asked 
for cancellation of deed-incidental relief — Appeal 
to District Judge — Jurisdiction. 

In a suit for specific performance of a con- 
tract of sale, if the plaintiff also asks for the can- 
cellation of the sale -deed in favour of the defend- 
ant vendee, the relief is merely incidental to the 
claim for specific performance of contract, and 
the District Judge is competent to entertain an 
appeal in respect of such a suit, the value of the 
main relief beine: within his cognizance. 8 A 
L J R 266, Diet; Nityanand Y. Bishanlal, 

8 AL J06O. 

(7) Setting aside the decree passed in 
appeal by a court having no jurisdiefJoft. 

1250— S, 70— Revision — Civil cases— Appeal 
triable by Higher Court decided by Lower Court. 

When an appeal triable by a Higher Court is 
heard and decided by a Lower Court, thej Chief 
Court would, in the exercise of its revisional 
jurisdiction, set a'?ide the decree passed on ap- 
peal, on the ground of want of jurisdictioa in the 
appellate Court; and the fact that the party, who 
applies for revision, had himself filed the appeal 
in the Lower Court does not cure the defect of 
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jurisdiction. Colonel G F Wilson v. 

Chanaga Mai, 16 P L R 1907. 

(8) Small Cause Court suit. 

1251— Suit — Ju<lg 0 on leavf^. 

A Small Cause smt was brought in the Court 
of First Class Subordinate Judge haying Small 
Cause powers and the Subordinate Judge was on 
privilege leave, and the joint Second Class Sub- 
ordinate Judge who was in charge and who had 
no Small Cause powers registered the suit as a 
regular suit: that the trial of the suit by 

the First Class Subordinate Judge as a regular 
suit did not change the character of the suit and 
that the suit remained a Small Cause suit, 
Narayati Ravji v. Gangaram, 83 Bom 664. 

86 LIMITATION 

(1) Amended application for neheatdng 
of appeal returned after time. 

1252- 0 P 0 0. 41 r.21 (lS82S.560)-Reheanng 
of appeal — Application presented in time, but re- 
turned for amendment, and returned after time. 

An application for rehearing of an appeal pre- 
sented originally within the period of limitation, 
but returned for amendment and re-presented 
after amendment after the period ol limitation, 
Cannot be rejected as being out of time. 

Shama Prasad Ghose v. Taki MulHck, 
5 C W N 816. 

(2) Execution of delay in the case of 

one defendant cannot benefit other 
defendants. 

1258— E 5 — Belay, excuse of — Appeal— 
by time— One appellant, excused delay - 
of the other appellants. 

An appeal to a lower appellate Court was 
premted beyond time by several appellants, 
but of them only defendant No. 1 applied to have 
iiedtJay excused on grounds personal to himself. 
The appeal of all the appellants was admitted 
I and the decree was varied in their favour: 

a, reyersing the decree of the lower appel- 
there was no ground on whkk 
I 1-6 (^who alone were 

) <^il b# t 

i y. Ynsudev, 8 Bom 


kppBBihOonU, 

35 Limitation— 

See also other cases Under:— 

Limitation Act Ss. 4, 5 & 12. 

(8) Meaning of the word ‘appeal’ as used In 
the Limitation Act 

1254— Art. 182 cl. (2) — Appeal-Fresh starting 
point — Appeal, narrow sense— Same word— Two 
meanings— Anomaly. 

An order by the High Court, in revision, is 
not an order on appeal, within the meaning of 
Art. 182, sub-clause 2 of the Limitation Act, ora- 
ting a fresh starting point for the calculation of 
limitation. 

The word ‘appeal’ is used in a narrow sense in 
the Limitation Act. There is no reason to suppose 
that the word is used in Art, li>2 in a wider sen- 
se than in Arts. 160 and 157. To hold that the same 
word is used in the Act in two different senses 
would be anomalous. 22 Mad 68; 16 C W N848; 


15 C W N 879, Ref. 


Subramania 


PiUai V. Seethai Ammal 2 M W N (1911)198 

(4) Meaning of “appeal ’ in Apt 179 of Limi- 

tation Act. 

1255— (1877) Limitation Act, sch. ii, Art 179 
“Appeal” meaning of, in Art 179— Decree, execu- 
tion of, in a case in which only one out of several 
defendants appeals -jK-Zd that the word ‘appeal’ 
in Art. 179 of the Indian Limitation Act means 
any appeals by any party. SomeshUP Dat v 
Dunia Ppasad 5 0 C 217. 

(5) Mode of computation of time limited for 
payment. 

1256 Condition — Time for payment — Com 
putation-Appeal-Appellate decree confirming 
original decree. , 

A merely affirming appellate decree does nd: 

give the plaintiffs fresh time for performing a 
condition imposed by the original decrees A ^ 
oree proylded “that on the plaintiff’s paUng i^. 
Court the balance of consideration Rs TfflA Atod 'j 
a mcrath from this date” the defendant *. 
ecute a sale-deed of the suit land m plaip 
vour, Thh plaintiff did not pay into 
within the month, and after the, expira 
ton c£ the month the defendant appealed. 
The decree of the appellate Court simply 
. wnflrmed the decree of the lower Court and dia- 
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missed the appeal. HeZcZ: — That the plamtiff de- 
cree-holder was not entitled to count the time 
allowed by the decree for the deposit from the da- 
te of the appellate decree. Ramasawmy Koa« 

T, Sundapa Kone. (1907) 17 M L J 495 « 
30 Mad 28=3MLT26. 

(6) Opdcp on application fop extension of 

time fop appealing. 

1257—01 15 — Appeal — Meaning of “judgment” 

Application for extension of time for appealing. 
An order refusing to change the time for preferr- 
ing an appeal, which was already dead at the 
time, cannot be regarded as a “ judgment” with- 
in the meaning of cl 16, and is not appealable 
under the clause. 

Parties should make their application for ex- 
tension of time within which to file the appeal, 
before the time for appealing had run out. 

8 B 1. R 433, 18 Cal 182. 21 Oal 473, 9 0 W N 
503 Ref; 5 0 W N 781 Dist: Gobinda Lai Das 
V Shiba Das Chatterjce. 10 C W N 986 = 

33 Cal 1823 

(7) Ppescntatioii of appeal aftep the time 

limited therefor 

1258-s. 82 — Prosecution under — Time for 
ordering prosecution-Denial of execution of a 
document — Appeal from the refusal — LimitaHon. 

On the Petitioner denying the execution of a 
document in favour of A, belore the Sub- Registrar j 
that officer refused to register the document, j 
Thereupon A lodged a complaint against the Pe- 
titioner for cheating under s. 417 1 P 0 which was 
dismissed under sec. 203 Or P 0 on the 26th Mar- 
ch 1906, On the 27th April 1906 A appealed to the 
Special Sub-Registrar who rejected the appeal for 
not having been preferred within the prescribed 
period of 30 days from the Sub-Registrar’s refusal 
tb register but at the same time submitted a re- 
port to the District Registrar which ultimately led- 
to an enquiry with the sssult that a proceeding was 
4^awn up against the Petitioner under s 82 of the 
Registration Act (III of 1877), That under 

the circumstances the Petitioner should not be 
prosecuted under sec, 83 of the Registration Act. 
That the presentation of an appeal to the Special 
Registrar after the time limited therefor, against 


Appestl-OonM. 

35 Limitation— 

the refu'^al of the Sub- Registrar to register a docu- 
ment on denial of execution, does not give any 

iitmidi for the institution of a proceeding for 
inquiry as to the execution of the dodument. 

SakanbariDebi V Adaitya GanguH 
12 C W N 47 

(8) Othop cases. 

1259— Limitation Act. S 5 — Appeal — Deposit- 
ing appeal in the box put up for the purpose is- 
proper presentaion or a suffici'^nt cause, 

Held^ also that whether the circumstances 
disclosed in a particular case constitute a suffici- 
ent cause so as to briug it within S 6 of the Limi- 
tation and is an important question of law under 
S. 70 (b) of the Punjab Courts Act 101 PR 1890 
and 29 All 638 Ret: Mela Mai v. Natha Sitigh 

71P WR 1908. 

1260 — Appeal m Civil cases — Presentation — 
Practice— Deposit in a box— “sufficient cause.” 

Where the practice of an Appellate Court as to 
the mode of receiving appeals had beed altered, 
and it did not appear that the change of practice 
was known to the appellant and his appeal was 
presented within time according to the former 
practice, but not according to the new practice, 
held that sufficient cause was shown for admitt- 
ing the appeal after the period prescribed by law, 
Sukh Dial v Jay Singh 101 P R 1890 

1261. — Appeal— Presentation— 3 Ml G P 0. 

The sending of an appeal by post i« not a su- 
fficient presentation within the meaning of S, 611 
Civil Proredure Code. That section implies actual 
delivery of the appeal to the proper officer of the 
Court. 15 Mad 137: 8 Mad 417 referred to. 
Kripasindhtidas y Eunjbandas MaRdaa? 

8 C P L R 93, 

1262. — Appeal in “ forma paup^fe ^^-r-Lthai- 

tation Act S 5 — Discretion. . ^ 

The plaintiff obtained a decree against tbe de- 
fendant on the 21st June 1895. The defen^(3!anfe 
5 applied for permission to appeal ^ wmt 

pens. Her application was disallowed on 23xd 
September but time was granted tiR thcf 9tih Octo- 
ber to allow of her fully stamping heftnamorandum 
of appeal. The appeal was then h^d and the 
claim dismissed. Seld^ that in admitting the 
^peal after the period of limitation jwescrib- 
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85 Limitation— 


ed therefor the Lower Appellate Oouib had ex- 
ercised the discretion allowed by s 5 of the Limi- 
tation Act in a reasonable and proper manner- 
18 All $05 List Gopal Modi v 

Mt^Janga Bania 11 C P L R 3. 


time that had intervened between the date he 
applied to the District Judge for getting 
himself declared of age to enable him to act for 
himself and the date of his release from the pri- 
son. 


1263. — Appeal— Presentation of appeal be- 
yond time-Snffioient cause for admitting appeals 
after time— Limitation Act 1877» Section 5. 

PlaintiSs, the daughters of defendant No 2 in- 
stituted a suit for a declaration that defendant 
I No 1 was not and could not be validly adopted 
by defendant No 2 and that certain alienations 
made by the latter in favour of the former would 
not affect their reversionary rights. The appel- 
lant being a minor was represented by his adop- 
tive mother ( defendant No as his guardian, 

but at the request of a relation of the minor the 
Na^ir of the Oourt was subsequmtly appointed 
guardian who at the first hearing stated his in- 
ability to produce any evidence owing to the ill- 
ness of the minor, and on the adjouined hearing 
on the ground that again the minor who posses- 
sed the necessary information had not been to see 
him, On SOth November 1900, the District 
Judge gave judgment, for the plaintiff. On the 
2nd January following the Nazir made an appli- 
cation under Section 108, Civil Procedure Code, 
to have this decree set aside, giving as his reason 
for failure to produce evidence that the minor 
had been ill and unable to instruct him. After 
notice to the plaintiffs on 20fch March 1901 this 
application was rejected on the ground that the 
decree not being an ex-parfce one the petitioner’s 
remedy was either to apply for review of the 
lud^ment or appeal to the Supermr Oourt. The 
minor on the 17th June 1901 filed an appeal 
agatefcthe original decree to the Chief Court and 
in explanation of the limitation having been all- 
owed to expire contended that the period taken 
up in conducting the proceedings to set aside the 
decree should be deducted under S 5 of 
the Idmitation Act. It was also submitted that 
he being a ward of the Court was engaged from 
lit to 1 7th May 1901 in getting an order 
from the Uistrict Judge declaring the termination 
^ of hii adoptive mother’s guardianship and that ht 
was also imprisoned by a Criminal Oourt at the 
, agent andw..^ 

only released on the Uth June, and that there- 
fore he, waj also entitled- to a* deduction of the 


Held^ that the appellant had shown sufficient 
cause within the meaning of Section 5 and was 
fully entitled to claim the benefit of that section 
and that the appeal though filed after the presc- 
ribed period should be admitted to a hearing 
under the peculiar circa ms tauces of the case. 
The time occupied in attempting to get the 
\ decree set aside and in conducting proceed- 
ing before the District Judge for getting himself 
declared of age and also the period during whfoh 
he was imprisoned ought to be deducted in com- 
puting the time that had occurred between the 
date o| the judgment and the date on which the 
app»vas filed. (US 5 P R 1888) (8 Moo 1 A 160 
20 Bom 101 cited. 23 Calc 335 distinguished. 

Mahai»aj Narain v Mttssammat Banoji 
21 P R 1904, 

1264. -~Copy of decree— Affidavit. 

A memorandum of appeal was presented to 
the Oourt unaccompanied by a copy of the decree 
appealed against. After the period of limitation 
for the appeal had expired, a copy of the decree 
was presented, with an affidavit explaining the 
delay, and was accepted by the Court. Held^ that 
the Court must be taken to have exercised the 
discretion vested in it by s 6 of Act XV of 1877. 
Held also that such discretion might be exercis- 
ed by a Court to which an appeal had been trans- 
ferred by the Court to which it was originally 
presented. Wahid Nur Khan v Ha( 3 [dad Khan 

17 WN15, 

1265. -— S 641 0 P 0.— Presentation. 

Where a pleader duly appointed had prepared 
and signed a memorandum of appeal in a civil 
suit, but instead of presenting it to the Oourt 
himself gave it to a mukhtar ot the appellant who 
handed it over to the Munsarim of the Court, thie 
said mukhtar being authorised amongst other 
acts also to present appeals on behalf of his prin- 
cipal, it was held^ that though such a presenta- 
tion was irregular, yet it need not necessarily he 
held to invalidate the appeal. Muhamtniitl 

Golam Mohi-ttd-din y Muhammad Abdul 
Karim 14 W N 131^ 

|ilf I If I f f || If ■ : I mi (p 

liiiMr 7%tUF mi 
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1266. — (XV of 1877) Sch II Art i79-Decree 
— Appeal— Limitation runs from date of. When 
an appeal is entertained and an order is made by 
the Uourt to which the appeal i«5 preferred, which 
has the effect of finally disposing of the appeal, 
time for execution runs from the date of the order 
of the Appellate Oourt. 

Where an appeal was not pressed before an 
Appellate Court and was dismissed, HeZ^^jthat the 
time began to run from the date of the decree in 
appeal. (16 M L J 39B fol: 1 All 293: 20 All 1 24, 
List.) Fazl-tir Rahman v Shah Muhammad 
Khan, 5 A L J 580= A W N (1908) 161= 

30 All 385. 

1267. — Appeal after execution of decree. 

Where a plaintiff obtains a decree for part 

only of his claim, and sues out execution of that 
decree, his right of appeal against the order dis- 
allowing the remainder of his claim is barred. 
Mahomed Khan v Fida Mahomed 

PR 82 of 1868 

Notes.*- Ref. 16 P B 1907. overr. 31 P B 1907. 

1268. — Limitation in- by some of the defend, 
ants, limitation as to those who have not appeal- 
ed. Where only some of several persons affect- 
ed by a decree hbve appealed against it, the date 
of the appellate decree forms the basis from 
which the period of limitation, under Art, 179 

, of the Limitation Act 1877, should be computed 

even m the case of those who have not appealed 
against the original decree. Shivram v 

Sakharsm 10 Bom L R 939. 

1269 — Decree remaining unsigned — Time 
requisite for obtaining copy— Act XV of 1877, s. 
12 — 

that in computing the time to be ex- 
cluded under s, 12 of the Limitation Act from 
a period of limitation the time requisite for ob- 
taining a copy does not begin until an application 
for copy has been made. If, therefore, after 
judgment the decree remains unsigned, such 
, , j,nfeerval is not to be excluded from the period of 

limitation, jmless application for copy having 
' b^en made, the application is actually unneces- 

sarily delayed through the decree not having 
toh agudt. 12 All 461 Fob 
i I ^§:h Y Indai? Down Singh 

' 100184, 


-i'.' ■' 


kppeal-Contd. 

35 Limitation— 

1270 — Obtaining copies which are not neces- 
sary for appeal — 

The time required for obtaining a copy of the 
judgment appealed from cannot be deducted 
under S. 12 of the Limitation Act, when such 
copy is not required to be presented with the 
memo of appeal. Jadhaoji vRaghoo 

1 Bom LR 112. 

1271 — Appeal-Admission of law — Admitted 
facts of the case — Limitation point — 

The question of limitation, raised in the 
written statement but abandoned in the Ooun 
of first instance, is a clear question of law, and it 
could be raised in the Oourt appeal. 

Under section 184, sub section ( 1 ) of the 
Bengal Tenancy Act, it is obligatory upon the 
Court to dismiss the suit on the ground of limita- 
tion although limitation has not been pleaded. 

Refusal by a counsel or pleader to urge a 
question ot law is a mere admission of law which 
is not binding upon the party, and the party may 
raise the question in appeal although not raised 
in the lower Court, specially where the question 
of limitation obviously arises npon the admitted 
facts of the case. AbduluUah Sarkar v 

Asi»af AH Mandal. 7 C L J 152. 

1272 — Time occupied in applying for review, 

deducted from time for appealing, where the re- 
viewer’s petition was dismissf^d after notice to the 
opposite side, without giving notice to the re- 
viewer of the day appointed for hearing his 
application. Chunda v Mihan * 

PR 35 of 1872. 

1273— T P A Ss. 86, 87— Mortgage-^Suit for 
foreclosure decreed in part-Appeal — Application 
for order absolute for foreclosure. — A mortgagee 
brought a suit for foreclosure of five villages. 
The suit was decreed as to three villages^^ and 
dismissed as to the remaining two. The mort- 
gagee appealed, and it took more than three years 
for th<» dismissal of the appeal. Subsequently 
an application for order absolute was made, i. e., 
three years after the day fixed for the mortgage 
money. Held the application was not barred by 
limitation, having been brought within three 
years from the appellate decree, and that Art. 
178 does not apply to the case. The nature of 
pr oceedings for toreclosure is such that a mort- 
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gage must be foreclosed as a whole or not at all. 
20 A1137d; 16 Oal 246, ref to. 13 All 178 doubted, 
1596 A W N 100 and 19 All 620 ref to. 

Sham Stindar v Muhomad Ihisham Ali 
190S 1 W N 70=27 All 501 F B=2 A L J 180 

1274— -Ss. 2 cl, (10) and 31— -Appeal filed 
before the passing of the Act— Whether S. 33 
applies to such suit— Suit includes appeal—* Re- 
pugnant in the subject or context ” The defini- 
ion of the word » suit ” given m S 2, clause (10) 

* of the Limitation Act is subject to the rule that 
there is nothing repugnant in the subject or 
context. 

To hold that the word “suit” in the last clause 
of sub-sectioE (1) of S, 31 does not include an 
appeal would be repugnant to the context 
Therefore, the Ist paragraph of S 31 applies to a 
suit which IS pending m the stage of appeal m 
an Appellate Court. Birj Mohan Lai v Ram 

Sarup Singh. 2 Ind Cas 632 

36 PARTIES 

(1) Abatement of appeal on reversioner 
appellant’s death. 

1275*C PC 0 22 I 1 (1882 S d61)-Abatement 
of appeal— Right of next reversioner to piosecute 
appeal— ‘An appeal by a plaintiff reversioner 
against a decree passed against him dismissing 
his suit abates on that reversioner-appellant’s 
death, and his son, though the next reversioner, 
cannot prosecute the appeal. Sakhyahari 
Rao Sahib v Bhavani Boyi Sahib 
27 Mad 588. 


Notes.— Risap, /9 Mad 390 P B=16 M L J 
S07-1 MLT183. 

(2) Absolute abatement of appeal. 

1276-OPO.O^ir 1(1882 S. .^68^PenaltIm»tp 
danse-Ab^ment-Absolute-Limitabon Act S. 7 
-twe Danes J — 

Sbaabstwaent provided for in the penulh- 
mate clause of S. 368 la absolute and cannot 
snbseqnontly be set aside. 4 minor cannot seek 
to set aside the order of abatement after the 
appeal has been ordered once to abate through 
the negUKenco of the former guardian, to annlv 
to bring the legal repre^ntatiyc of the decea^ 
mpondentonw^_S.7 Wmltatito Act. will 
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not help him, there being no uppeul pending at 
the lime. Paru v Variangatil Raman Menon 

28 Mad 359. 

(3) Appeal failing by reason of defect of 
parties. 

1277— Death of one of plaintiff’s Respon- 
dents- -Effect of not bringing m the heirs of the 
deceased on the record — j5ait for arrears of rent 
by several Plaintiffs — Joint decree in favour of 
all Where m an appeal by the defendaiit 
against a deciee for arrears of rent passed jointly 
m favoui of all the Plaintiffs, the heirs of one of 
the Plaintiffs, who died subsequent to the date 
of the delivery of judgment against which the 
appeal is preferred, were not made parties — 
the appeal could not proceed and 
must fall by reason of defect of parties. 

Bejoy Gopal Bose V Umesh Chandi*a Bose 

6 C W N 196. 

(4) Decree in decree suit assigned before 
passing order absolute for sale. 

1278— r’P,C 0 32 rlO (1882 S 872)-n8cree in 
mortgage suit assigned before passing order ab- 
solute for sale — Assignee of mortgage decree. An 
assignee of a mortgage decree order absolute can 
be made a party under S 372, C P U to an 
appeal against his assignor, but he cannot raise 
any defence of a plea of limitation to the appeal 
j which could not be raised by the assignors 

Chunni Lai v Abdul Ali Khan 
23 All 331. 

(5) Decree in favour of all plaintiffs when 
only one has appealed. 

1279-0 P.C, E 33 of OXLI.-Appeal by one 
plaintiff out of many — Decree m favour of aU,- 
Effect of Mutation entry— Punjab Land Revenue 
Act X?n of 1887 r 177 under jS. 34.--. 

md, that r 33 of 0 XLI of the new Oiy. ^ 
Pro. Code fAct v of 1905 ) justifies an Appelate 
Court to decree in favour of all the plaintiffs 
what they are entitled to get collectively even it 
only one of them hjas appealed ” 

also, that, P E Ko 6 (i2«y)of 1883 
and ^o.l (Rev) of 1891 enunciate the well-known 
rute that Eeyenue Courts look to possession in 
the first instance as a guide in mutation of 

•names proceedings, and the mutation order does 
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not preclude title being set up by the losing 

party* Bhagtu v BuaDitta 26 PW R1912 

(6) Effect of appeal decided without 

legal representatives of deceased 
heiag brought on record. 

1280 — Decree awarding costs against two 
defendants— Appeal by both — Death of one def- 
endant pending appeal decided and judgment 
reversed, without legal representatives of deceas- 
ed being brought on record — Effect, 

A decree was passed against two defendants 
and both of them preferred an appeal The first 
defendant died during the pendency of the 
appeal, and without his legal representatives be- 
ing brought on the record, the appeal was heard 
and decided on behalf of the surviving appellant 
and the suit dismissed with costs, and it was ex 
pressly stated in the decree that the appeal was 
prosecuted only on behalf of the surviving def- 
endant, Held, that it would be unreasonable to 
construe the decree as being intended to enure 
for the benefit of the first defendant also, and 
to consider that the decree appealed against was 
reversed in favour of his representative , and 
that, therefore, the decree of the lower Court 
must be regarded as still m force as against the 
first defendant, and so his heir was not entitled 
^ to restitution of the costs levied from his father 

under that decree until he successfully prosecutes 
the appeal, Natesa Ayyar v Annasami 

I Ajy&r. 25 Mad 426. 

Holes —Kef 30 Cal 718 

C 7 ) Effect of deathjjOf guardian 
ad litem pending appeal 

1281, — ‘Death of guardian ad litem pending 
appeal— Appointment of fresh guardian— Irregu- 
L larity cured. 

I While an appeal on behalf of two minor ap- 

I pellants was pending in the High ^burt, their guar- 

^ dian ad htem and also one of the appellants them- 

I selves died. The appeal was decreed without 

j thesft matters having been brought to the notice 

i of the Court. Held, that this was no m^re than 

I an ireegulanty, which was cured by the subse- 

, quent appointment of guardian ad htem pending 

I in appeal under s. tO of the Letters Patent 

[ # I>ayal V Ajudhia Prasad, 

j A WN1906, 40«a AL J81« 

28 All 328 


(8) Effect of failure to bring in legal 
representative of one of several defen 
dants dying during pendency 
of appeal. 

1282 — Transfer of Property Act (ISS2 ) secs. 

55, 67 — Smt by puisne mortgagee for the enforce- 
ment of his mortgage-some of the mortgaged 
items sold by the mortgagor to pay off a prior 
mortgage decree — Whether the purchaser of 
these items can claim the money paid by him 
from the puisne mortgage— Revenue sale of * 
some of the mortgaged properties— Purchase 
by one of the co propnetois— Whether the mort- 
gagee has any interest in this portion — Death of 
one of the several defen'^ants pending appeal — 
Failure to bring m his legal representative on 
record within 6 months— Effect of — Civil proce- 
dure Code (7882 ), secs ^68, 582— Limitation Act 
(78e7) Art 175 Cal. 

Where the defendant paid a certain sum of 
money in diocharge of a mortgage decree obtain- 
ed against the plaintifi’s mortgagor, which had 
priority over the plaintiff’s mortgage and subse- 
quently about the one-sixth of the mortgaged 
property was conveyed to him, the remainder be- 
ing taken by the vendor ( i e ) the plaintiff’s 
mortgagor, 

H/ 1 1, that the plaintiff could enforce his mort- 
gage against the items of land conveyed to the 
defendant, and the defendant was not entitled to 
claim from the plaintiff the amount paid by him 
before the plaintiff can proceed to enforce his 
mortgage again t the lands conveyed to the def- 
endant by the plaintiff’s mortgagor. 

A purchased one item ot a property which was 
subiect to a mortgage but the Revenue Patta bad 
not yet been issued in his namejn respect of that 
item. There was default m payment of revenue 
in respect of the other items of the mortgaged 
property m consequence 'whereof, the item com- 
prising A’s property 'w/as brought to Revenue sale 
and puri'hased by A himself 

Held, that when A purchased item of the 
property at the revenue sale his rights over the 
property were absolute and that+he pioperty was 
no longer subiect to the mortgage. 

R^nga Srinivasaebari v Gnanaprakash. 

2M L T 35==30 Mad 67, 



1171 DESAI’SCENT, CIVIL DIGEST 1811 - 1912 . 


1172 



ii'i f'. '%'f 




AppeAl-Oontd. 

S6 Pai»ti€S-"Co//^^2. 

(9) Effect of one decree-liolder rcspon 

dent not being properly represented 
in appeal 

1283. — I'lxecution of dociee~One deoiee- 
liolder-reapondent not properly leprepented— De- 
cree not void. 

Tbe mere fact that one of the persons in whose 
favour there was a valid decree was not repre- 
sented at the instance of the judgment-debtor in 
h|s appeal is not sufficient to render the decree 
void and incapable of ezecution. 

Gobardhan Sabi v Mahabir Singh. 

9 ALJ290. 

flO) Effect of one of the appellants 

dying during pendency of appeal. 

1284. -~Appeal— One of the appellants dying 
pending the appeal — Repiesintative of the de- 
ceased not brought on record— All persons inter- 
ested not before court — Abatement of appeal. 

One of the appellants against a joint decree 
died during the pendency of the appeal in the 
High Court, His representatives wore not bi ought ‘ 
on the record. Bdd^ that the appeal must abate, 
as the Court bad not before it all tho«e pei sons 
whose interest might be after tul by the decree. 

( 82 All 222 Foil. ) Ram Lai v Bebi Singh. 

4 Ind Cas 385 

1285. — S. 514— doint decree— Joint appeal — 

One of the appellants dying during pendency of 
appeal— Representatiie of deceased not brought 
on record— Abatement. i 

Where several defendants jom+ly appeal ag- 
ainst a joint decree, to which S. 6-14 ot the Code 
of Oivil Procedure, 18t^2, applies, the death of 
<»e of such appellants, if no legal n^presentati\e 
of the deceased appeallant is brought on the re- 
cor|. within limitation, can only have the effect 
of causing the appeal to abate so far as the 
decseaaed appellant is conceuicd. it cannot have 
the ^ect of causing the appeal as a whole to 
gbatf* M All 27, Fol: 22 AH 222, overruled. 

Ram Lai v. Debi Singh 10 lad Cas 27. 

(11) Effect ofpstiPiy preferring an appeal. 


kppe&l-Oontd. 

36 Parties— 

The effect of a party pieferring an appeal is 
to re-open the decree appealed against, and it is 
competent to the parties to agree that the case 
should be remanded for the trial of fresh issues 
even on points not raised by the appellant in the 
grounds of appeal. Natesa Gramani v. Ven- 
katarama Reddi. 2 M L T 455== 

17 MLJ518=30 Mad 510. 

(12)Effect of substitution of legal represea- 
tativc of deceased respondent not made 
within time 

1287-O.P.C. 0 22 r 4 S. 107 (2),0 23 r 11 (188S 
Ss. B6S, 582) — Revenue Sale Law Act 3LI of 1859 
— Sale of joint residuary estate, suit to set aside 
— Plaintiffs, respondents, death of one of seveial 
— Substitution noi made within time— Abate- 
ment of appeal. 

Where a decree which had been obtained by 
several plaintiffs, proprietors of a joint residuary 
estate set aside the sale of the said estate held 
under Act XI of 1859, and two of the plaintiffs, 
respondents died during the pendency of the ap- 
peal by the defendants against that decree to the 
High Court and then repiesentatives were not 
brought on the record within the time allowsd 
by law. 

IMd, that ibc deciee could not be reversed in 
appeal v ithout the representatives of the de- 
ceased proprietors being placed on the record, and 
that as the decree set aside the sale of the entire 
joint estate, under no circumstances should that 
decree be affirmed as to the unascertained shares 
of some joint-holders and reversed as to the uti- 
ascertained shares of other joint share- holders. 


further, that as sufficient cause 
was not shown by the appellant as to why tie 
application was not made within the timcallow^ 
by law to bring in the InRifs of the decea^d res^ 
pondents and as the right of t^e^app»^ lid not 

DSt the 
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the appeal had abat<^d under the pro’dsion of sec- 
tion d68 rf^ad with section 582 of the Coile of 
Civil Procedure. Cliatidreswap Pcipsad 

Nai»airi Singh vDharamj it Narain 
5 CL J 393=11 C WN504. 

(13) Delay in Substitution of legal Repres- 

entative of deceased respondent. 

1288 — 0. P. 0. s. 3C8— Substitution of legal 
representative of Respondent -who died leaving 
Will — Delay — Sufficient cause. 

In a suit which was in substance one 
for taking the accounts and winding up 
the affairs of a partnership which had subsisted 
between the Plaintiff and several Defendants to 
that suit, a final decree was made directing the 
Plaintiff and some of the Defendants to contri- 
bute in certain proportions a sum of money of 
whPh a portion was directed to be paid to anoth- 
er Defendant A. Pending an appeal before the 
High Court, 'preferred by some of th^^ foimer, A 
( Respondent) died leaving a Will. About four 
months after A’s death, A’s son obtained probate 
of the Will. The Appellants applied for substitut- 
ing the name of A’s son for A, within six months 
0 [f his obtaining the probate but more than six 
months after A’s death, That the appeal 

could not have proceeded in the absence of a 
representative of A, and no sufficient cause hav- 
ing been shown for not applying for substitution 
within six months of A’s death, the appeal had 
abated under secs. 368 and 682 of the Civil Proce- 
dure Code and Art. 1750 of Sch. ll of the Limi- 
tation Act. Raj Chundep Sen v Gangadas 
SesilCPC) 8 OWN 442. 

(14) Pact of representative not being brought 
on record-no bar to delivery of judgment. 


1289-0. P.0.02?, R.16 (S. 333)~Appeal-- 
Hearing— judgment reserved — Death of party — 
Repre-sentative not brought on record— Delivery 
of judgment— Locus standi of representative to 
appeal: 

Whereafter the hpariog of the appeal, but be- 
fore delivery of the judgment, the appellant dies, 
the fact that his repesentative has not been 
brought on the record is no bar to the judgment 
bmng, pWnoanced. fhejulgm^nt so pronounced 


Appeal-CtonM. 

36 Farti<*s — Cvntd, 

relates back to and speaks from the date when 
judgment was reserved. The representative of a 
deceased appellant has under such incumbrances 
a locus ,sf(iindi to appeal from a decree passed in 
such appeal, notwithstanding the fact that he 
may not have been brought on the record. He is 
not bound undei S. 232, C. P. 0., to apply to the 
Court which passed the decree. It is enough if he 
applies to the Court to which he appeals to he 
brought on the lecord as repiesentative. 
Thathaehariap v Venkatesa Tawker (1902) 
12 M L J 435=26 Mad 101. 

("15) Jumdiction to enquire into the right 
of the legal representative to proceed 
with the suit. 

1290-C. r. C. O. 22 rr. 3 (1), 5 (1882 Ss 365, 
367)-Civil Proceduie Code Act XIV of 1882 s.365, 
36/, 371,588 (18) 32 — Plaintiff — Legal representa- 
tive of deceased plaintiff— obiection to the legal 
representative— Nearest heir to the deceased— Ap- 
peal— Practice — Procedure. 

When a plaintiff dies, the suit cannot proceed 
because there is none suing. The Legislature 
piovides that his legal representative can come 
in his place; when he is allowed to come, the de- 
fect is made up. there is a suit to proceed. The 
suit is then a suit on the merits. A Court has no 
jurisdiction after that stage has been reached to 
go back and enquire into the right of the legal 
representative to proceed with the suit side by 
side with an enquiry into the merits. 

Where a person has once been admitted to the 
record as legal representative of a deceased plain- 
tiff that person ij i party and any dispute raised 
inter parties as to that substituted plaintiff’s 
right of representation (not inheritance) so as to 
have such substituted plaintifl struck out comes 
properly under s. 32 and not under s. 367 
of the Civil Procedure Code 

If S. 367 be read with s. 58% (18) of the Civ 
Pro Code, it becomes clear that the dispute con- 
templated in S 367 is not an issue on the merits 
framed and recorded between a plaintiff and 
defendant. B-iJaba v Ganesh 

4 Bom L R 980=27 Bom 162, 

Notes.— Ref IC WN584. 
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(16) Objection by respondent that 

application for substitution of re- 
presentative of deceased ap- 
pellant made out of time. 

1291— Objection at hearing. An application 
for the substitution of the legal representative of 
a deceased Appellant vras made more than 6 
months after his death. No notice of the appli- 
cation was given to the Respondents and the 
Judge’s attention was apparently not drawn to 
the fact that the application was made out of 
time. £teld ^ — That the e^r-parte order granting 
the application did not preclude the Respondents 
from urging at the hearing that the appeal should 
abate, and it was open to the Court to go into 
that question. Tripura Sundari Dcbi v. 
Bakshina Mohun Roy, 11 C W N 698. 

(17) Order of remand directing 
addition of parties. 

1292— C P C (1882 S. 664)— Appeal-Order of 
remand directing addition of parties-Preliminary 
point — Legality of order. 

An order of remand, under S. 664, 0. P. 0., by 
an appellate Court, directing addition of new 
parties is an order upon a point which is neces- 
sarily preliminary to the proper decision and 
trial of the suit, and is perfectly legal. 23 All 
167, Pol. Jadab Gobinda Singh v. Anath 
Bandu Saha. 87 Cal 171=5 Ind Cas 998. 

(18) Power of Appellate Court to add parties 

1293— 0 PCS 22— Power of appellate Court 
to add parties— Adding of respondents— Civ. Pro. 
Code. S, 659.— 

There is nothing in the Limitation Act, which 
controls the powers of the Court, under S. 56y 
of the Civ. Pro. Code, in the matter of allowing 
to be added as respondents, persons who vere not 
made respondents at the time when the appeal 
was presented; and it makes no difference whe- 
ther the application so to add has been made by 
the appellant himself to bring m such persons as 
respon'^ents, or the Court considers it necessary 
for the ends of justice and with a view to enable 
it to make an effectual order between all the 
pattlee concerned, that they should be added as 


(t9) Restoration of appeal upon applica- 
tion by heirs of deceased defendant. 

1294.-0 POO. 22, r. d(\ ), (2); S. 107 (2); 0. 2«, 
r 11 (m2 Ss 371 and 582)— Death of one defen- 
.^ant — Withdrawal of suit against surviving de- 
fendant, pending appeal by him— Restoration of 
appeal upon application by heirs of decoded 
defendant. 

Where two defendants, who were jointly in- 
terested in a suit, preferred an appeal to the Dis- 
trict Judge, and, the appeal being dismissed, one 
preferred a second appeal, the other having died, 
and, on remand by the High Court, the plaintiff 
withdrew the suit as against the surviving appel- 
lant by arrangement with him, and the appeal 
was dismissed. 

Held, that an application by the heirs of the 
deceased defendant for restoration of the appeal 
ought to be allowed, inasmuch as it was not ne- 
cessary for them to prosecute the appeal so long 
as the other defendant was prosecuting it. 

Chandra Kumar Majhi v. Sandhyamoni, 
18 C W N 338=36 Cal 418=2 Ind Cas 412, 

(20) Right of respondent filing memo 

of objections to have parties added. 

1295-C P C 0 XLI, rr. 20, 22-Appeal~ Addition 
of parties — Court’s power — Respondent filing 
memo of objections— No right to add thereto as 
party a person not necessary party to appeal, 

A respondent, who has filed a memorandum 
of objections, should not be permitted to add, 
as parties to the memorandum, parties who, 
though parties to the suit, are not necessary 
parties to the appeal, and who are in no way 
affected by the decision of the question to be 
decided between the appellant and the respond- 
ent preferring the objection. He must proceed 
not by way of memo of objections but by way 
of appeal. 

It cannot be contended that the Court has no 
I power to add parties to an appeal except under 
0. XLT, r. 20, Civ. Pro. Code. 16 0 L J 61 and 
26 Cal 714, Fol, Yalliammal Achi v. Nataraja 
Pillai, 11 M L T 157=(1912) M W K 198. 

' (21) Substitution of wrong person 

in appeal, effect of. 

1296— Mortgage by widow— I)ef*.ree On mort* 
ga^—$mb8eqhent decree declaring portig^g# |o 


respondents. (9 Cal 326 and 12 Cal 6t2 Ref;) 

Cfctndef LnMri v. Sasi Sekha- 

m oui 


1177 
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be honest transaction and executed for legal ne- 
cessity— Whether mortgage-decree binding upon 
reversioner — Appeal— Death of appellant — Sub- 
stitution of wrong person, whether affects 
pendent’s decree. 

A Hindu widow mortgaged certain property, 
which she inherited from h6r husband. Iho 
mortgagee obtained a decree against her preclu- 
ding her from redeeming the mortgage. The 
widow appealed but died during the pendency of 
the appeal. The present plaintiff and one J, 
applied to be substituted, but the applica*-ion of 
the plaintiff was rejected, and J, was substituted; 
subsequently the appeal was dismissed.The plain- 
tiff then brought a suit for the recovery of the 
property alleging that the mortgage was fraudu- 
lent and executed without legal necessity. That 
suit was dismissed and the mortgage was fo^nd 
to be an honest transaction and executed for legal 
necessity. After that, the plaintiff brought this 
suit for redemption: 

ffeld, that the plaintiff was bound by the 
mortgage-decree obtained by the defendant aga- 
inst the widow, and that bis suit must fail: 

Meld^ also that though J, was a wrong person 
to represent the widow in the unsuccessful appeal, 
yet the present defendant cannot be deprived of 
the value of the decree he had obtained. 

Gifija Sundari Debi y. Kailash Chandra 
Bose, 10 tnd Cas 32, 

(22) Appeal against order of judge 
sitting on original side. 

1297 — Appeal-— An order of a Single Judge 
— Appeal. — 

An appeal lies against an order of a Judge sit- 
ting on the original side if that order decides a 
question of some right betwe^^n the parties. 

Sir Jehangir C Jehangie y. Hope Mills, Ltd 
10 Bom L R 488=33 Bom 216= 
2 Ind Cas 294. 

Notes: -Ref: 10 Bom L K 1057. 

(23) Appeal by one defendant as to the 

disposal of certain money decreed to 
be paid by plaintiff. 

1298— Appeal by one defendant as to the 
disposal of certain money decreed to be paid by 
plaintlff^Separste suit.— 




Appeal 

36 Parties— 

Where in a suit for specific performance of a 
contract of sale, the lower Court ordered a sum 
of money to be paid by plaintiff, which money 
he thereupon deposited in Court, hdd, that an 
appeal by one defendant, lodged against the 
other defendants and the plaintiff as respondents, 
on the ground that the money should be paid to 
him ( the appellant ) al^ne, and not to all the 
defendants jointly, could not be entertained, 
there being no dispute between the appellant and 
the original plaintiff. 

Held farther, that scab a dispute could form 
the subject of a separate suit. Sarup Singh y 
J owahir Singh P R 37 of 1881. 

(24) Appeal from decisions when substan- 
tial justice meted out. 

1299— Duty of Court to discourage appeals 
about trifles. 

Parties should accept a decision by a Court, 
unless there is some substantial grievance. Ap- 
peals about trifles, when there has been substan- 
tial justice done, should be discouraged. The Chief 
Court declined to interfere with the rate of inter- 
est awarded by the lower Court in the exercise 
of its discretion. Ram Lai y Shahmad Khan. 

129 P R 1907. 

(25) Cases in which Court can make 
new case for parties in appeal. 

1300— Practice— Pleading Parties to be kept r 

to their pleadings —Court making a new case for j 

a party— Oppressive or unconscionable bargains- ' 

Court’s duty to investigate— Second appeal-High 

Court— Specific ground on which appeal ig fought 

in lower Court-Waiver by the parties of the oth<»r I 

grounds-Presumption-Trnstee and Cestui que. As 

a general rule, parties ought to be kept to their | 

pleadings, and the Court should not raise a new ! 

point for them iu appeal. There are exceptions to 

this rule. One of them relates to agreements 

entered into between persons who stand to each 

other in relation of mortgagor and mortgagee, or 

trustee and ee^tui q^m frvst, A Court, as a Court 

of Equity, is bound to examine into the nature of 

such agreements, where, on the face of them, or 

having regard to the surrounding circumstances, 

the Court finds jjnma facie grounds to suspect 

that the transaction is oppressive or unconscion- 
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When a question is fairly raised either at the 
original trial or in appeal, or it is m»'t there by 
one of the parties on a specific ground, though 
other grounds were open, and the specific grounds 
fail, that party should not be allowed, as a gene- 
ral rule to rely upon any of the other grounds in 
second appeal, if the allowing of that ground 
necessitates a remand for the taking of fresh 
evidence and thereby prolongs the litigation* In 
such a case the Court will presume, in the absence 
of clear indications from the record to the contra- 
ry, that the other grounds were waived by the 
party. Jagannath Rango Bandekar v 

Bhaskar Gopal Bhat. 12 Bom L R 795 

(26) Fresh and inconsistent case cannot 
he set up in appeal, 

1301— Repudiation of title-EjVctment-Notice- 
Appeal, setting up fresh case in:— In a suit bro- 
ught by the plaintiffs for ejectment against the 
defendant described as a trespasser, he repudiated 
the plaintiff's title altogether, and set up a title 
in himself. His plea, however, was found to be 
fraudulent. 

that the defendant could not be allow- 
ed to set up an entirely fresh and inconsistt nt 
case in appeal, and say that he was a tenant, 
and as such entitled to six months’ notice. He 
was liable to ejectmeht without any notice, as a 
trespasser. 15 Oal 248; 17 Mad 278; 15 Bom 407, 

Dist. Sujjad Ahmed Chowdhury v Ganga 
Charan Ghose. 1 C L J 116=9 C W N 460 

(27) No appeal lying against decree where 
grounds of appeal directed solely against 
interlocutary order. 

1302 — that no appeal would lie where 
the appeal being ostensibly against the decree in 
the suit, the grounds of appeal were solely direct- 
ed against an interlocutory order passed in the 
suit, (18 All. 19 ) followed. Sher Singh v 
Diwan Singh. 22 All 366=20 W N 901. 

(28) Presentation of appeal. 

130 8- Presentation of— Moonsarim. An appeal 
must be presented to the Judge, and not to the Mo- 
onsarim, Taj Uldeen Khan v Musst. Ghafopr- 
di-hifisa: ' * # j . , , M % w. F. 34d 


kppeail-Oontd. 

36 Parties— Cu/i/ Id. 

(29) Raising new point in appeal 

1804— A Muhammadan on his death left, 
among other heirs, a widow 1 and a daughter M. 
Subsequently I died and was succeeded by M, 
The plaintiff represents this daughter by purchase 
and sues to recover the estate from the defendant 
who is purchaser in execution ot a decree obtained 
against M, as representing the estate of her deceas- 
ed father. The lower Court has given a decr*‘e in 
favor of the plaintiff for a share inherited by M 
from her mother on payment of a proportionate 
amount of the debt for which the estate was sold. 
The appeal by plaintiff refers to two points, (i) is 
the plaintiff entitled to recover the estate without 
payment of the debt ! (ii) What was the share 
inherited by M from her mother Reid as to the 
first question that the defendant being a hona-Jide 
purchaser in execution of a deore^ against M as 
representing the state the plaintiff who represents 
M can only recover by payment of the proportio- 
nate share of the debt. 7 All, 822 followed. As 
to the second point, held that it was not taken in 
sufficient time to allow the Court below or to 
permit this Court to entertain it. Wilayat 
Husain v Saiyyad Husain 7 W N 59 

(37) PRACTICE. 

(1) Transfer of part-heard appeal, 

1305— Appeal part heard— Transfer by Dist- 
rict Court to Subordinate Court— Ultra vires.— 

A District Judge has no jurisdiction to trans- 
fer a part-heard appeal before him to a Subordi- 
nate Judge's Court, and the judgment of such 
Subordinate Judge after sifch transfer must be set 
aside as illegal and )Utm curs. Mad 3U Fol. 

Sriramamoorthy Chetty v Pandara 
12jy[LJll7. 

(2^ Two appeals to lower Court and one 
appeal to High Court. 

1306— Procedure— Appeals, filing of— Two 

appeals to lower Court and one decree One ap- 

peal to High Court— Decree, form ot-Eiqh GouH 
RuUk C Madras ) Rule 105 -Where from a decree 
in a suit there have been two appeals to the lo- 
wer appellate Court, but only one decree was pas- 
sed, it is enough if one appeal is preferred to 
the second appellate Court; and eyefi M two 

peals are preferred, the proper ^|||^ to 
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37 Practice— ‘Co/ifd, 

pass onJy a single decree. ( Mad 97 Ref: ) 

Sanyasi Lingam y. Gavarammah 
16 M L J 411. 

(3) Oilier Cases. 

1307 — The District Judge in deciding an ap- 
peal should give actual and precise findings of 
fact and not merely aoubt and inclination and a 
statement of the belief of the lower Court. 

Ramappa v Guru Basawa. 

1 Bom L R 845. 

1308 — Cognizance of events happening since 
appeal. 

A Court is entitled to take cognizance of 
events which have happened since the filing of 
the appeal. Ahmedjce v Mahamadjee 

1 Bom L R 218 
Rustomji V Purshottamdas 
3 Bom L R 227 

1309— Appeal— Review of iudgment — New 
decr^^e. 

An appeal will not lie from a decree, a review 
of which has been granted and which has merg- 
ed in a new decree. Nawab Ghulam Mahbur 
Subhani v Pandit Prem Narain. 

85 P R 1891 

1310 — Separate appeals against two decrees 
passed in the suit- Procedure of appeals when se- 
parate decrees passed in cross appeals. 

in a suit for arrears of rent the plaintiff’s 
claim WAS decreed in part. Both parties appeal- 
ed. The District Judge dismissed the appeal of 
the plaintiff, allowed the appeal of the defend- 
ant, and dismissed the plaintiff’s suit. Two de- 
crees were prepared in the Court of the District 
Judge. The plaintiff attached copies of both the 
decrees to his memorandum of appeal to the 
Court of the Judicial Commissioner and the 
grounds of appeal showed that he intended to 
appeal against both of them. MM, that one 
appeal against two decrees is not permissible even 
though those decrees are passed upon cross -appeals 
arising out of the same suit. Mathura Singh v 
Jagdat Singh. 5 0 0 146. 


1311— Rreliminary decree, against— Prelimi- 
nary decree, appeal against— Pinal decree in the 
pStniade before appeal lyajs lod^ed-frellminary’ 



Appeal-Oontd. 

37 Practice— 

decree, correctness of, if may be challenged with- 
out prefeiring appeal against final decree-Appeal 
lodged if competent. 

The right of appeal from interlocutory orders 
ceases with the disposal of the suit. 

This principle is equally applicable to cases of 
suits in which there is first a preliminary decree 
and ultimately a final decree. 

If the final decree has been made, it is not 
only open, but the duty of the party, who is ag- 
grieved by the interlocutory order or preliminary 
decree, which up to that stage has not been ques- 
tioned by way of appeal, to prefer an appeal, 
against the final decree and to question the vali^ 
dity of the interlocutory order. 32 Oal 102J ; 6 
L J 647 Ref: and Fol: 30 All 479, Exp); and Dist. 

M H Mackenzie v Lala Narsingh Sahai. 

10 C L J 113=36 Cal 762=* 
1 Ind Cas 413. 

1312— Right of- Appeal by defendant against 
whom suit has been dismissed— 0 P C., S, 640: 

Meld on review of authorities, that a defen- 
dant has the right to appeal notwithstanding that 
the suit has been dismissed against him, if he is ag- 
grieved by the decree, (17 W R279 dist). The 
question whether a party is aggrieved by decree 
is a question of fact to be determined in each case 
according to its peculiar circumstances. 

Knishna Chandra Goldar v Mohesh Chan* 
dra Saha. 9 C W N 584 

Notes. — Ref * 17 M L J 260; Appr ; 30 Mad 
447. 

1313— From intermediate order — Decree il- 
legally setting aside an intermediate order. 

There is no appeal against an intermediate 
order, but tbeie is an appeal from decree' illegally 
setting aside an intermediate order declining in 
effect a re-hearing of the suit on the merits. 

Krishna Chandra Goldar v Mohesh Chan- 
dra Saha. 9 C W N 584 at 590 

Notes:— Ref • 17 M L J 260. Appr : 30 Mad 
447. 

1314— 0 P 0 OM r 1 ; S.107 (2):0,22. r.ll (1882 
— Bs. 373-68P) “Plaintiff withdrawing from ap- 
peal— Partition suit— -Practice s 
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37 Pi»acti<*c~- Conf(/, 

When, in a partition suit a defendant has by 
concession of the plaintiff acquired rights which 
otherwise could not have existed, it is not open 
to the plaintiff who has made that concession 
afterwards to annul its effect by withdrawing 
from the suit in the appellate Court. 

Sections 373 and 582 of the Civil Procedure 
Code do not support the conclusion that rights 
actually vested and created by the decree of the 
first Court can be afterwards annulled by a 
plaintiff withdrawing of his own free-will and 
without the permission of the Court. 

Satyabhamabai v Ganesh. 6 Bom L B 533 

=29 Bom 13 

1315— Interlocutory decision of lower Court 
not reversed on appeal, how far binding on Appel- 
late Court on appeal from a final order in same 
proceeding. 

SeUf that though a decision by a competent 
Court in an execution proceeding that an applica- 
tion for execution is not time-barred, is unless je- 
versed on appeal, conclusive between the parties 
in a subsequent proceeding for execution of the 
same decree, such decision is not binding upon 
an Appellate Court on an appeal from a final or- 
der in the mnifi proceedmq^ merely because the 
interlocutory order was not appealed from im- 
mediately. 8 Cal 51, referred to. 

Sardar v Fatteh Chand. 89 P R 1894. 

I316'-Appeal from decree passed by inadvert- 
ence against, or in favour of, a dead party. 

Meld that a decree passed by inadvertence 
against, or in favor of, a dead party, is one from 
which no appeal lies, because in such case the 
heir of th* deceased party, or the opposite party, 
has no hem dand%^ as an appellant, or as a res- 
pondent, as the case may be. Gohar v Muham- 
mad. 7 P R 1889. 

1817—Oivil Procedure Code, 1882, Section 36, 
541— Presentation of memo, appeal by pleader's 
clerk— Legal Practitioners Act, 1879, Section 10- 
‘‘Becognised agent”. 

The Code of Civil Procedure does not provide 
loriaiii delegation by a duly appointed pleader of 
aiy forlloiaiol hie duties to others and, therefore, 

; I ^i|l# ^ 1. memoraudum of appeal by ' 

5 ^ Itatet la sot 
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37 Practice— 

' Where, however, the appellant ppisonally ac- 
‘ companied the clerk and authorised him to pre- 
^ sent the memorandum of appeal, held^ that the 
presentation was valid, inasmuch as in the Pun- 
^ jab a pel son specially authorised by a party to ap- 
pear and act on his behalf in any particular suit, 

^ IS a recognised agent withm the meaning of Sec- 
I tion 36 of the Code, and it is not necessary that 
^ the authorization should be in writing. 

Mula Mai v Atma Ram. 6 P R 1896. 

1318 — Appeal by plaintiffs to Chief Court, who 
did not appeal to Divisional Judge — Competency 
of appeal. 

Eighteen persons instituted a suit for an ac- 
count against seventeen others. The first Court 
dismissed the suit. 

Two of the plaintiffs appealed to the Divisi- 
onal Court, and, after a remand under Section 
566, Civil Procedure Code, a decree was made in 
their favour against defendant 1 for Rs. 103-8-0, 
being the proportion to which they were held 
entitled out of a total sum of Rs, l,467-5.o for 
which defendant was found to be babl^. 

Some of the other plaintiffs, who had not ap- 
pealed to the Divisional Court, then preferred 
a further appeal to the Chief Court urg- 
ingthat the DivisionalJndge should have given 
them a decree for their proportionate share. 

HeW, that such further appeal was not com- 
petent, the appellants not being parties to the ap- 
peal before the Divisional Judge, nor affected in 
any way by the decree made by him. 46 P B 

1892. Mahbub Singh v Kahna 123 P R 1«92. 

1819-C P 0 SilO (7882 S. 696)-Concurrent 
finding of facts — Application of principle Of law 
to facts found, how far a reversal. 

Where the first Court and the Court of first 
appeal had detiided that a party had notice of a 
particular fact on a certain date ( i, e. when he 
first became personally cognizant of it), hut the 
Judicial Commissioner, on the samefacts, held 
that a notice which had been received earlier 
by the party’s mukhtar amounted to notice to 
I himself on the earlier date. Meld, that the Judi- 
cial Commissioner had not reversed the concur-. 

I ipt lading of fact of mm Oofirts^ but had m h# 

. ^ i 
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37 Practice— 

had juris liction to do, merely applied a universal 
rule of law to the facts before him. 29 1 A 203. 

Rajah Ratnpal Singh v Balbhaddtir Singh 
4 BomLR8S2=6C WN849=25 111 1= 

29 I A 203 P C. 


1320 — Where the parties to a suit expressly 
agreed to rely upon cartain evidence only and 
that the decision of the Court, given upon that evi- 
dence and a personal inspiration of the promises, 
should be final. Held, the lower Court having pas- 
sed a decree accordingly, that no appeal would die. 

Rao Bahadur Raoji Trimbak Nagarkar v. 
Govind VinayakNagarkar P J (1897) 413, 


(38-39) REFERENCE TO COLLECTOR. 


(1) Collector's order on appeal preferred to 
Divisional officer. 


1321— 1322— Regulation VI of 1803, S 9 and 
Regulation VII of 1826 S 3 -Execution Act- 
Delegation of power-ficope of authority-Rules pre- 
scribing only procedure — Appeal to superior offic- 
er— Validity of grant— Consultation of Municipal 
Council— Grant vitiated by fraud, etc. — Appeal to 
Divisional Officer — Oolleotor’s order on appeal — 
Fiction of law; — per Moore J. 


Under para 9 of the Standing Orders of the 
Board of Revenue, No 470 dated Ifith August 1893 
incase of applications for house sites within Muni- 
cipal limits, the Municipality concerned must be 
consulted before the application is considered. This 
rule is not a mere idle formaUty, though it may 
he open to the Tahsildar (the officer concerned in 
granting applications for house site) to accept or 
reject the opinion given by the Municipal Council. 
A non-compliance with his rule is a fatal defect 
m the title n£ the grantee. It is open to a Collector 
to set aside the order of the Tahsildar, hi«« subordi- 
nate, on the ground of grave irregularity in not 
complying with this rule. There is no question of 
a Civil Court setting aside the order. 1 8 Mad 434 
distinguished. Semble:“Und€r the general powers 
of supervision given to a Collector under Regulat- 
ion VX of 1803 S 9 and Rgeulation VIT of 1828, S 
3 there is an appeal to such Collector against the 
order of a Tahsildar granting an application for 
house-site and it is open to the Collector to set aside 
such di^er as irregular. Though the power of gran- 
ir^laihdsfor house-sites might have been delegat- 
GoTemqr4n-Ck)UUoi| t||e Tahsildar, 

C C. 75 


h'p^QdX-Oontd. 

38-39 Reference to Collector — Contd, 


yet as the exercise of this power was at the same 
time subject to certain rules, a grant of house site 
by the Tahsildar in violation of the rules is irre- 
gular and liable to he cancelled by the Collector, 
his official superior in all- other respects. Where an 
appeal was provided from the order of the Tahsi- 
i<hr under the dharkhast rules, to the Divisional 
Officer and the appeal was presented to the Sub- 
Collector, the Divisional Officer, but the 

latter officer asked the Collector fot 

instructions on the matter, and on the Collector 
passing an order on such letter of reference that 
the Tahsildar's order should be set aside, the Sub- 
Oelleotor issued a takid to the Tahsildar cancelling 
the latter’s order. Jffeld bij Moorf* J. — That the 
order was substantially thit of the Divisional 
Officer within the meaning of the rule as to ap- 
peals, and that there was no irregularity on the 
part of the Divisional Officer in making a refere- 
nce to get instructions. Per Bhashyam Aiyengai% 
J. .* — A power conferred by the Governor-in-Coun- 
cilon Tahsildars or Divisional officers, in regard 
to t^e disposal of Crown lands ^aunot be control- 
led by the Collector under Regulation II of 1803, 
S 9 or under Regulation VIX of 1828. It is open to 
the Gvernor in-Oouncil by an executive act to 
sub-ject the exercis** of a power conferred by an 
executive act to the control of a superior authori- 
ty but in the absence of any such provision, a 
grant made by the Tahsildar is ffnal and the Col- 
lector acts ultra vires in entertaining an appeal 
from the Tahsildar’s order and in revoking the 
grant he has made. Where the Tahsildar acts in ex- 
cess of his authority in making the grant, the grant 
of course, will uot bind the Crown. A distinction 
must be drawn between so much of the rules as 
are in the nature of a power-of -attorney defining 
the scope of authority and so much as are in the 
nature of instructions to such officers while exer- 
cising the power conferred upon them. A rule 
which has the effect ot deligating the poi^etf ^ 
the Governor— in —Council solely to 

Tahsildar and enjoining the latter 

that in acting within the scope of his authority^ 
he should consult the Musif is one relating to tha 
procedure to be adopted by the agent and there- 
fore a grant made by the Tahsildar without consu- 
lting the Municipal Oimneil is,neveitheles8, valid 
as boing within the scope of the agent’s authority.’ 
But if the rule should provide that no grant sho- 
uld be ma^e by the Tahsih^^ar without the prevsiou 
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38-89 Reference to Collector- OaMcZ(?. 
sanction of Municipality, it would amount to dele- 
gation by the Government not to one oflScer, but 
to him jointly with another body. 18 Mad 434, foil. 
If the grant is vitiated by fraud, misrepresentation, 
collusion or mistake, it does not bind the Crown. 
An appeal allowed from the order of a Tahsi- 
Idartoa Divisional Officer is not in the nature of 
a judicial aet or appeal, and such Divisional Offic- 
er may consult and seek the advice of the Collec- 
tor or of any other person, and may also be imp- 
licitly guided by such advice.But where the Colle- 
ctor issues his order, such order cannot be constru- 
ed as that of the Divisional Officer and cannot be 
construed as a mere advice, especially in a case 
where on the faith of a grant made by a public 
servant in the discharge of his duty, persons have 
invested labour and expense and made considera- 
ble improvement. A fiction of law may be resorted 
to when calculated to further the ends of substa- 
ntial Justice and not otherwise. 

Sappani Asari v. Collector of Coimbatore. 
(1903) 13 M L J 472=26 Mad 742.= 
12 ML J 417 

Not€S:-~Eef U M L J 37 F B; 27 Mad 386; 30 
Mad 270; 31 Mad 264 ;18 M L J 62; Appr; 
29 Mad 461= IML J 278. 


(40) REHEARING. 

(1) Appeal against preliminary decree 
dismissed for non-p»*osecution, 

1323.— Notice on pleader if notice to client 
—Appeal for preliminary decree, disposed of— 
Arrival of records in lower Court-Parties how to 
be notified. 

An appeal preferred to the High Court against 
at preliminary decree for accounts having been 
dismissed for non-prosecution, the record was ra- 
mmed to the lower Court, which directed notices 
to be served on the pleaders of the parties for the 
farther hearing of the oase, a week hence. Notice 
was served on the defendant’s pleader but be did 
not inform the defendant; That the 

notice was not a good notice on the defendant 
nod an decree passed against the defen- 

dant on the date fixed should be set aside. That 
the caoe should be reheard upon notice served on 

E. F. Sandys v | 
>a 


kppBdX'^Gontd, 

40 Rehearing— 

(2) Whether all appeals are by way of 
rehearing. 

1324— Whether all appeals are by way of re- 
hearing— English and Indian Law.— 

There is not to be found in the sections of the 
Code which relate to the powers of an appellate 
Court, or in the rules, any provision which corre- 
sponds to 0. LVIII, r. 1 of !the English Rules of 
the Supreme Court that all appeals shall be by 
way of re-hearing. Raja of Venkatagiri v 
Muthu Narasayya, 8 M L T 258« 

7 Ind Cas 202. 


41 RESJUDICATA. 

[ (1) Decree not appealed against not opera- 
ting as Resjudicata. 

1325— Pre-emption— Heard and decided-Diffi. 
erent suits — Appeal in one— Consideration. 

Where with regard to the sale of certain pro- 
perty three suits for pre-emption were instituted 
all questioning the amount of the price, and they 
were disposed of by one judgment awarding to 
the different sets of plaintiffs separate shares in 
the property on payment of proportionate amounts 
of the sale consideration which was put at a much 
lower figure than tlmt claimed by the vendees, 
and the vendees preferred an appeal against the 
decree in one of the suits. HeU, that the decree 
not appealed against did not operate as resjudicata 
on the question of the sale consideration. 

Jhamun v Bilass Kunwar 1 A L J 466. 

See also 33 Cal 1101=29 Mad 333 F B. 

(2) Effect of Appeal against only one Jof 
two Decrees. 

1326— Res-judioata— Appeal against only one 
out of two decrees. 

i Where there have been two decrees passed by 
the lower appellate Court, and both of them requ- 
ire to be set aside in order to give the dissatisfied 
party the relief which he seeks, but a second app- 
eal is filed against one decree only, held, that the 
decision, which has been allowed to become flnalj 
operates as res judicata in respect of the i^econd 
Walinlltiaili y AIL 
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41 Res judicata— 

(3) Finality of decree in defendant’s appeal 
whether bars plaintiffs appeal. 

1327— Contract Act (IX of 1872) Ss 198, 211 
and 216— Secret profits by the agent-Ratification 
— Res judicata— Two appeals from one decree — 
Decrees in appeal drawn up in identical terms — 
appeal from one decree only. 

The defendant has entered into a contract for 
sale of merchandise with the plaintiff on his be- 
half. The defendant supplied his own goods in 
fulfilment of these contracts, but when subsequent- 
ly the goods consigned by the plaintiff arrived, 
he sold, the same to another merchant at a higher 
rate than the contract rate. The plaintiff claimed j 
the difference as profits and asked fora settlement I 
of accounts. 

The Court of first instance found a certain amo- 
unt to be due to the plaintiff and decreed the cla- 
im in part. Both parties appealed to the District 
Judge, who dismissed the plaintiff’s appeal, and 
allowed that of the defendants. But the decrees 
that were drawn up in these appeals were exactly 
similar. The plaintiff appealed from the decree 
passed in his appeal. A preliminary objection 
was taken that the decree in the defendant’s ap- 
peal having become final, the plaintiff’s appeal 
ought not to be heard. 

that there was in fact but one decree 
settling the accounts between the parties, and the 
decree in the case in which no appeal was preferr- 
ed did not operate as res judloata and preclude the 
hearing of the other appeal. 

ffeld, further, that the defendants, being the 
plaintiff’s agents, could not be permitted to make 
any profits out of the plaintiff’s goods, and were 
liable to account to plaintiff for the sale of his 
goods at a higher rate. It is a well recognised 
principle of law that an agent is not entitled to 
make a secret profit by dealing in the business of 
thp agency on his own account. 

Duty of agent discussed. 

So long as the i elation of principal and agent 
subsists, the principal is entitled to the exercise of 
the disinterested skill, diligence and zeal of the 
agent for his exclusive benefit. 

There can be no ratification, until the person 
ij^ifying comes to know all the material facts. 
Where the principal did not know, until after the 
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41 Rcs-judicata— 

institution of the suit, that the agents had sold to 
him their goods at a price which was in excess of 
the market price, he could repudiate the transac- 
tion after the institution of the suit. (33 Cal 1101 
and 29 Mad 33rf, Ref.) Damodai? Das v Shco- 
ram Das 4 A L J 587=29 AU 730 

== A W N (1907) 245. 

(4) Finality of one decree barring appeal 
against another decree. 

1328— Res judicata-T wo snits-One judgment, 
but two decrees— Appeal against one decree — Fi- 
nality of the other decree — Appeal — Practice, 

The Code of Civil Procedure requires a separa- 
te judgment and decree for each suit for appeal, 
and two or more decrees cannot be challenged by 
one appeal. 

A decree, unless it be a decree, which is a nul- 
lity, by reason of, for example, fraud, cannot be 
superseded, except it be upon appeal in the regul- 
ar course. 

An appellate Court is bound to apply the rule 
of respidio even though the decision pleaded 
in bar is the decision of an inferior Court, provid- 
ed that that Court was competent to decide the 
case. 

Where, therefore, two suits were tried together 
and disposed of by one j udgment and a decree 
was passed in each suit, hut an appeal was prefe- 
rred against the decree in one of the suits only, 
hM that the appeal would be barred by the other 
decree which stood unrevers^d and was binding 
upon the appellant. 10 All 123; 11 All 145; 12 All 
678 approved and Jollow^d, 29 All 730 overritled, 

Zahapia v Debia, 7 A L J 861 F B« 

7 Ind Cas 156* 

1329 — Res-judicata—Two decrees in the 

same suit — Appeal against one decree only — 
Other decree allowed to become final — Appeal 
barred. , 

The plaintiff brought a suit for the removal of 
certain constructions and for a mandatory injnet- 
ion against the defendant. The first Court decrefed 
the suit in part, i/oth parties appealed. The 
lower appellate Court disposed of the appeals in 
one judgment but framed two decrees, wherebj^ 
the decree of the Court of first instance was modi- 
fied. The plaintiff preferred an appeal to the 
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41 Rcs-judicata— Oowid. 

High Court against the decree framed by the low- 



er appellate Court on the defendant’s appeal. 

H/»M,that the appeal was barred by rehjadieata. 


Ref: 7 A L J 861; 7 Ind Cas 156, 33 All 51/ 7 


■ 1 

II u 

AL J595; 7IndCas 909 Fol, 


II 1 

Lala Ramcharan v Lachman Pershad, 


|; 'j 

9 Ind Cas 667. 

- 


(3) Judgment in the Case not appealed 


!i: ! 

against operating as Res-judicata. 


ih ‘j 

1330— S 11. — “Former suit”— Same issue in 


two auifes— Findings in one incorporated in the 
other — Appeal against one decree only — Effect. 

In two suits for sale upon different mortgages 
one oE the defendants, a prior mortgagee, '^plead- 
ed that his mortgage had not been satisfied. The 
Subordinate Judge found in the one case that the 
mortgage had not been satisfied and incorporated 
finding in the other case. The plaintiff ap’ 
pealed in the one case against that finding but 
allowed the decree in the other to become final. 

that the iudgment m the case not appealed 
ajarainst operated as m mdicata. 7 A L J 816 F B 
foil. Dakhni Din v Syed Ali Asghai*. 

7AL J 995«7 Ind Gas 909. 

(6) No appeal by appellant entirely in 
his favour. 

1331 — Practice — No appeal — Lowei t'burt 
decree entirely favourable— Not even when res 
judicata. 

No appeal can be pieferred by an appellant 
when the decree of the lower Court has teen 
entirely in his favour. 

No appeal would lie even if the matter were 
m judicata, 27 Mad 80. 20 Mad 60. 51 Mad 252 
Expl. 2i All 117 Dist. Secretary of State for 
India V Saminatha Kavundan 10 M L T 291 
«2M WN( 1911) 303 

( 7 ) Party not entitled to appeal when 
decree in his favour. 

1332— Appeal— Party not entitled to appeal 
when decree m his favour— Finding upon unne- 
cessary issue— lies'judicata, 

Plaintiff sued defendant for rent of a house. 
Defendant pleaded that he himself was the 
owner and denied that he was the tenant of the 
■ plaintiff. The Court found, the defendant 
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was not the owner of the honse but dismissed 
the suit on the ground that there was no proof 
of the defendant having ever been the tenant 
of the plaintiff, who ( the Couit found ) was the 
owner. 

"H-eldy that, although the finding of the Court 
upon the iWe of ownership was adverse to the 
defendant, tli^ decree being in his favour upon 
other grounds, no appeal could lie, at his instance, 
from the finding of the Court upon that par- 
ticular issue.^ 

In view of ^\e fact that the plaintiff claimed 
rent from the defendant, the finding that the 
latter was not a tenant was per se suflScient for 
the purposes of the case so far as he was con- 
cerned, and the finding that he was not the owner 
was not }vcest,a) y for the decision of the suit 
against Jim, 

outer — Therefore, the finding on the ques- 
tion of ownership could not be successfully 
! pleaded as as against the defendant 
in future litigation between the parties, Nur 

^ Bakhsh v Ahmad Bakhsh. 

\ 120 P L R 1911. 

(8) P<&t not decided iftf-^pcal is not 
^ resjudij^ta. 


1333— S 11— S^judicata-Point not decided 
in appeal— Hindu Law— Mitakshara— Mortgage 
of family property by father— Son’s pious duty 
to pay debt — Redemption of mortgaged property 
by sons, after sale if allowed— Son not implead- 
ed m suit on mortgage. 

B and N mortgaged ancestral property to R, 
to pay off debts incurred by their father. N’s 
mtf^rest in the property was sold in execution 
of a money decree and purchased by M R. After- 
wards R sued B N and M R on his mortgage 
and obtained a decree in execution of which 
he purchased the property himself. The sale was 
confiimed, but the certificate was not obtained 
by R for more than three years. R applied for 
certificate and it was granted to him. Upon appeal, 
R objected that no appeal lay. Ihe lower ap- 
pellate Court held that an appeal did lie, but 
rejected the oppUcation as barred by limitation. 
In second appeal by R, the High Court pronounc- 
ed no opinion as to whether an appeal would lie, 
bat dismissed the appeal, holding the application 
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41 Res-judicata— CimtM. 
barred by limitation. In a suit by R for posses- 
sion, held^ hy Charmpr J (1) that the suit was 
not barred by the rule of resjudicata^ inasmuch as 
the judgment of the High Court which was the 
final judgment in the case expressed no opinion 
on the question whether an appeal lay or not; 
($) that, the property having been sold in exe- 
cution of a decree on a mortgage made to pay ofi 
the family debt, the son was not entitled to re- 
deem it on the sole ground that he was no party 
to the suit on the mortgage. 26 All 2U. Expli\ 
Baldeo Singh v. Hiralal. 9 A L J QJI, 

(9) Sufficiency of one appeal from judg- 
ment in cross Suits. 


AppeaX-Gontd. 

42 ReYiew—Co)ztd. 

to hear an applicatien for a review of the decree 
made in the appeal, and also the application for 
a rule for the review and the rule. If the rule 
is made absolute the appeal should be heard by 
a Bench of two Judges. 

The disci etion of a Court in saying what 
constitutes good and sufficient reason for an 
application for review, or what are the proper 
requisities for the ends of justice to support such 
an application, is not limited. Maksud Mahi 

V The Secretary of State for India in 
Council 9 Ind Cas 532. 

(2) Application for review presented 
after filing of appeal. 


1834-~S. 13— Res- Judicata — Rival suits— 
Same judgment in both suits — One appeal suffi- 
cient,— Cross suits — When two suits are filed hy 
two persons in respect of the same subject-matter, 
( ^ ). for pre-emption, against the same defen- 
dant, and they are impleaded in each other’s suit, 
and the same issues are fixed in each, and the 
suits are heard together and disposed of by one 
judgment and decree, it is not necessary for the 
party against whom the decree is passed, to file 
an appeal in each case. ,It is sufficient for en- 
abling the Court of appeal to give a binding 
decision with respect to any matter common to 
the cases, if that party appeals in his own suit, 
though such matter has been decided adversely 
to him in the other suit also. The adverse deci- 
sion, in the other suit not appealed against, does 
not preclude the Court of appeal from entering 
into the question in each party’s appeal. 83 B 
R 1888; 10 All 12$; 16 Cal 233; 23 P iR 1857; 31 
PR 1898; 8 P R 1904 = 104 P L K 1905, 

Refd. to Jugal Kishore v Chatnmo. 

151 P L R 1905 (F B) 

42 REVIEW. 

(1) Appeal I to be heard by two Judges 
if review granted. 

1836— Revieiv— Appeal heard before two 
Judges — One Judge leaving Court — Application 
for review heard before other Judge— Appeal to 
be heard by two Judges if review granted— Suffi- 
cient reason— Discretion of Court. 

I ^ I When an appeal is heard by two Judges of the 
- • Higb- Court, orie of whom leaves the Court, the 
iijudgq who eontinaesin the Court is competent 


1336-0 P C S 114 0 47 r 1 (1582 s, 623)— Sub- 
sequent filing of an appeal — Jurisdiction to 
grant review, whether haired by— Court’s duty— 

Where an application for review is presented 
by a party and an appeal is afterwards preferr- 
ed, the Court to which the application for review 
was made is not thereby deprived of jurisdiction 
to entertain the application but in such a case, 
the jurisdiction ought to be exercised with the 
greatest care and only in a very ftl|rong case. 
(28 Mad 210 Over; 30 Mad s'as; 13 Bom 630 
('P 0) B L E (F B) 362; 18 Mad 214 Eel ( 1880 ) 
14 Oh D 1 Appl: ) Chenna Reddi v P«}da 
Obi Reddi. 6 HI L T1.B§,;(R B)= 

2 Ind Cas 802=19 M L J 338 = 32 Kad 416, 

r , t i 

(3)£fiPect of appeal from decree superseded. 

13361— Review of judgment— Effect of order 
on review- Appeal from original decree. 

Where an application for review of judgment 
is granted, and an order passed thereupon, the 
original decree is superseded. 

therefore, that where the original decree 
was modified upon review by the Court which 
passed it and an appeal was filed from the original 
decree, and not from the order upon review 
the appeal could not be heard, inasmuch as the 
decree under appeal had ceased to exist. (1890) 
AWN 144 and 28 All 240; Fol; $0 All 479Di8tgd. 
Brijbasi Lai v Salig Ram 9 A L J 183. 

(4?) Effect of appeal from decree 
superseded on review. 

1337— C PCS 114; 0. 47, r.l (1882 S. 623)— 
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Eeview of ju^ignient— Effect of order on review 
from original decree, — 

Where an application for review of judgment 
is granted, the result is a new decree superseding 
the original decree, and not merely some amend- 
. ment thereof. An appeal was filed pending an 
application for review of judgment in the Court 
he^w; the review was granted; an order passed 
I which purported merely to amend the decree 
^ thea under appeal. Held, that the order for re- 
f superseded the original decree; the decree 
appeal had ceased to exist and the appeal 
could not be heard. 1890 A W N 144 foil. 

Kanhaiya Lai v. Baldeo Pjpasad, 
1905 AWN 265^28 All 240. 

( 6 ) Review of Judgment pending appeal. 

1^38-0 F C S.114 0.47 r.l; s.115 (188i ss. 628 
622)— Review of judgment pending on appeal— 
Appeal dismissed under s. 651 of the Civil Proce- 
dure €od& — ^Procedure-'Practice, 

Where there has been an appeal there still may 
be review of the judgment of the Court against 
whose decree the appeal was preferred, provided 
the appeal to the Higher Court is withdrawn, Where 
however, an appeal is preferred but the same is 
^ejected under s, 551 of the Civil Procedure Code, 
the Court of the first instance cannot entertain 
an application for review of its own jodgment. 

( 7 Bom 287 ; 9 Bom H C ( A C J ) 89 Ref ). 
Rtmappa v Bhapma. 8 Bom L R 842= 

30 Bom 626 | 

43 REVISION. 

(1) If no appeal no revision, 

1339. — Order appealable — Revision does not 
lie,— 

No application for revision can lie to the High 
Court when the order sought to be revised is 
capable of being appealed against. 

Gnana Sambanda Pandara Sannadhi v 
David Nadar, 14 M L J 433. 

Kotes.— Dist 31 Mad 21 = 17 M L J 441 « 
a M L J 19. 

|840.— Appeal— Revision— Oiv. Pro. Code 
{19^),0XL1, tU. 

pf- Yf * 

Seli, that, (There the order ol remand under 
1 . 13 of 0^1 is not appealable, itienotalsosab. 


Appeal 

43 Revision— C o/jM, 

ject to revision. ( 60 P B 1911 ; 101 P E 1910; 
9 P E 94 ; 0 E 897 of 1910, Poll.) 

Ramji Das v. Shankar Das. 

10 P W R 1912. 

(2) Revisional powers excercised. 

134,1-C P C S.47; 0.21 r.S8 (1882 Ss. 244, 278) 
-Appeal— Claim as by shebait— Decree for perso- 
nal debt, 

A claim to attached property preferred by the 
judgment-debtor in the capacity of a Shebait to a 
Hindu Deity, when the decree was obtained 
agaisfe him for his personal debt, comes within ^S. 
244 C P 0., and not under S. 278, When such 
a claim was investigated summarily as a proce- 
eding under S, ^{78, and the lower appellate 
Court held that no appeal lay ; Held, that the 
proceedings of the first Court under s. 278 C P C 
were null and void and wihout jurisdiction ; and 
the first Court was directed to conduct the pro- 
ceedings in the manner directed by s 244, 17 
Cal 711 referred to. The investigation having 
been held in the first Court as a proceeding under 
s. 578 , the High Court passed the order in exer» 
cise of its revisional powers although the matter 
came before it in second appeal. 

Beg Raj Marwari v Sreemiitty Kundali 
8 C W N 353. 

Notes— Ref ; 8C L J 20. 

(3) Memorandum of appeal treated 
as petition in revision. 

1341A.— 0 P C S 47; 0 21 r.58 (1882—38.244. 
276)— No appeal— Parties or representatives— 
Transfer of Property Act, Ss, 88, 89— Exe- 
cution of decree— Appeal— -Revision — Auction 
purchaser. 

Certain property comprised in a decree under 
Section S8 was proclaimed for sale. As to a 
portion of this property an application was 
made by a person who alleged himself to be the 
owner thereof praying of its exemptiom from 
sale. This application purported to be, and was 
dealt with by the Court as an application under 
Section 278 CPC and was allowed. The decree 
-holder appealed, and her appeal was entertained 
as an appeal under Sec. 244 and was allowed. 
Held, on appeal by the objector to the High 
Coijrt neither S. 278 nor S. 244 of the Code was 
applicable, the former, because the proj^erfey in 
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question had not been attached, the latter because 
the objector was not the representative of the 
iudgment-debtors, but claimed adversely to them. 
No appeal lay to the High Court, but the memo- 
randum of appeal was treated as a petition in 
revision. Muhammad Vahya v Lalta Dei. 

1906 A. W N 62. 

(4) Other Cases. 

1342.— 0 P 0 0 27, r.79. (Ss.625, 591, 584,629) 
— Appeal from final decree — Objection to be 
taken, limit to— Review granted for any other 
sufficient reasons —No appeal: - 

Ss. 584, 691, C P 0, do not control S. 629, C 
P 0 , so as to confer a right of appeal in a case 
where the appeal is not based on one of the 
objections mentioned in Section 629; and, conse- 
quently in an appeal against the final decree, no 
objection against the order granting the review 
can be taken except one of the grounds mention- 
ed in S. 629, CPC. When an application fori 
review of judgment is granted “ for any other 
sufficient reason ” within the meaning of S. 6P3 
0 P C., the sufficiency or otherwise of the 
reason is not a good ground of appeal. 

Gopala Aiyar v Ramasawmi Sastrlal. 

(1907; 17 ML J 60S. 

1343— C P 0 0,21, rr.d6,70, 116; S. 104 ; 0 43, 
r, 1,( 1882 secs. 287, 622, 588 )— Order purport- 
ing to issue under one section — Not appealable — 
Appeal treated as revision— Orders going beyond 
decree. 

Where a decree directed all properties to be 
sold and the lots into which it was to be divided 
and the order in which they were to be sold was 
reserved for consideration when the proclamation 
of sale was to be settled, held^ that an order pur- 
porting to have been passed under s. 287, Civil 
Procedure Code directing that the shares of the 
judgment-debtor should be sold in a particular 
order, was one passed without jurisdiction and 
the High Court can interfere with the order so 
passed in revision. 27 Mad 559 Ref. 

Krishnaswamier v Swaminadhiar. 
4MLT352=18ML J 568. 

3144— G P'O 0. 17 r 3 ; 0 41 r 19; li4, 
0 47 r 1 (1152 Ss. 158, 558, 623 ). 

Limitation Act ( XV of 1577 ), Schedule 11, 
.|irticle 1$§— Si^iit dis^isse^ ip — Appeal 


Appeal’ Gonid. 

43 Revisian— 

against dismissal also dismissed in default— Ap- 
plication to restore appeal made after expiry of 
30 days— Application treated as review-Review. 

A suit was dismissed under s. 168. CPC, Tho 
phintifi appealed but the appeal was dismissed 
by the Divisional Judge in default of prosecu- 
tion. An application to restore the appeal was 
made after the expiry of 50 days prescribed by 
the Limitation Act for such application. Noticft 
was issued to the defendants to show epudp 
against the granting of the applications, and the 
Divisional Judge after issue of th^ notice was 
succeeded by another Judge, who re-heard the 
appeal and upheld the othf^r of the original Court, 
The plaintiff apllied for revision. 

that the order passed under S. 168 of 
the Code was illegal and the case must be tried 
on the merits. 

It was contended that, the application to re- 
hear the appeal having been made after the 
expiry of 3o days and the period not being ex- 
tendible the order of dismissal became final. 

£reld, that treating the application as one for 
review, there was no irregularity in the proceedings 
of the lower appellate Court. 23 All 462 Ref, 
Kashi Ram v Gopi MaL 7 P L R ldlb» 

6 Ind Cas 482=124 P W R 1010 

1 344 A— A ppeal — Revision. 

Appeal turned into Revision petition. 

49 P W R 1911. 

1345.-SS. 163, 186A-C. P. C. (Act V of 
1908), S. 116— Landlord and tenant— Estoppel- 
Evidence Act (I of 1872), S. lie-Facts neces- 
cary to be found to constitute estoppel of tenant 
—Material irregularities under 8. 115, C. P, C. 

A suit for rent was valued at Rs. 99. The first 
Court decreed the suit and also awarded Rs. 26 
damages against the defendant under S. 186-A 
(1) of the Bengal Tenancy Act. The defendant 
preferred a second appeal; 

Bfld, that it was doubtful whether a second 
appeal lay or not. 

A High Court can under S. 115 of the O^P.O. 
interfere with an order of a Subordinate Court, 
of its own motion and without an application 
made to it by a party to the suit, 
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Where in such a case, it is clear upon the 
face of the judgment that there has been an 
illegality and irregularity in the trial of the 
case, it is a proper one for interference under 
S. 115. 

In a suit for rent, the defendant denied the 
title of the plaintifE saying that he was the be 2 ia- 
midar for his daughter. There was no issue rais- 
ed in the first Court as to whether the defendant 
was estopped from denying the plaintiff’s title. 
The Court of appeal below held as a matter of 
law that the defendant was estopped from deny- 
ing the plaintifE’s title. 

Eeld^ that it was irregular on the part of the 
Court to hold this, in the absence of any finding 
whether or not the defendant was inducted into 
the land hy the plaintiff, or if he was so inducted, 
into what land he was inducted or whether there 
was an attornment to the plaintiff, and as to the 
question of henami as bearing upon the question 
of estoppel. 

further, that it was a material irregula- 
rity on the part of a Court to come to a finding 
under a serious misapprehension as to actual 
faets. 

An admission without being aware of the cir- 
cumstances is not binding. 

A previous deposition of the defendant, who 
did not appear in a subsequent case, was admit- 
ted without any proof whatever that it was his 
deposition: held^ that this was an irregularity 
within S, 115. 

Before awarding damages under ^ 186-A of 
the Bengal Tenancy Act, the Court sllould find 
as a fact as to whether there was reasonable or 
probable cause, and state its ground for coming 
to that conclusion. Sibu Sant v Netai Charati 
Baa. 9 Ind Cas 806. 

* 1346. — Mortgage by a member of Hindu 
joint family— Suit by co-parcener to set it aside 
—Value for purposes of jurisdiction— Remedy of 
plaintiff and the mortgagee — Delhi Brahmins. 

’ JTet?, thAt:— 

In cases governed by the Mitakshara Law, one 
bo*#«rer has no authority, without the consent 
of-hls co-parceners, to dispose of his undivided 
•hare in tbe joint immoveable property by gift;, 
jjortgapoT sale Ax., and such ^lien^fjpii is h>blf 


Appeal-CfenW. 

48 Revision— 

to be set aside on the suit of the dissentient co- 
parceners. 

But where a mortgage is thus cancelled, it 
still remains operative as a simple bond so far as 
the mortgagor is personally concerned. 

The jurisdictional value of the suit to have a 
mortgage declared null and void, on the grounds 
that (a) it has been executed without considera- 
tion and necessity and (b} is ultra mres and il- 
legal as the mortgagor has no right to mortgage 
his share as a co-parcener, is the mortgagee’s 
rights, and not the market value of the property 
itself. 

So where the mortgage-money charged on 
house property in such a suit is Rs. 2,000 and 
both Courts concur in passing a certain decree 
therein, a further appeal to the Chief Court is 
not competent. 

But the petition of appeal c<»<n be treated as 
a petition for revision if there are grounds to pro- 
ceed under either clause (a) or (b) of S. 70 of 
Act XVIIl of 188 i as amended, with the result 
that the findings on fact by the Appellate Court 
cannot be disturbed. 153 P R 1§83;3 B L R (F B) 

31; 5 All 384; 6 C W H 651 Foil. Piare Lai v. 

Ramchand and Jsgan Nath. 

112 PW R 1911. 

1S47.-C PC 0. 21, r. 89, S. 47-Auction sale, set-' 
ting aside of-Money deposited not in time through 
Court’s action — “Actus cun'ae neminem gravabit” 
—Second appeal— Decree-holder, auction pur- 
chaser— Revision petition treated as memoran- 
dum of appeal, 

Judgment* debtors made an application under 
r. 89 of 0, 21 of the C. P. C. to have the execn- 
tiou sale, in which the decree-holder was the 
purchaser, set a^iide, on the thirtieth day from the 
date of sale. 'J heir agent was present in Court 
with money and was ready to deposit it; for that 
purpose a rJwllm was duly filled up and placed 
in the hands of tbe proper officer for signature of 
the presiding officer; and be was informe*! later 
on in the day, that as tbe Presiding officer had 
left the Court, his signature could not be obtain- 
ed on that day. The result was that the challan 
was signed on the authority thereof by the k'eal 
sury officer. ^ * 

'y "‘.A ill 


That the sele should s^ 
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A mere presentation of an application wi- 
thout d^^posit of money within 30 days under r, 
98 of 0. 21 of the 0. P. C., is not sufficient com- 
pliance with the law When a party litigant has 
found it impossible to comply with the require- 
ments of the statute, not because of his own fault, 
but by reason of the action or inaction of the Court, 
the principle applicable to such a contingency is 
expressed by the maxim “ Ao^'f/s neminem 

gravahif' (An act of Court prejudices no man). 

AS the order is passed under r. 92 of the C 
? C., in proceedings between the decree-holder 
and the judgment-debtor, a second appeal lies 
under S. 47 of the said Code. 

The true nature of an order under r. 89 of 0. 
21 of the 0. P. 0,, must be examined and th ", 
character of the parties affected thereby ascei - 
tained, before it can be determined whether the 
order does or does not fall within the scope of 
S. 47. 

An application for revision presented to Court 
within the time allowed for the presentation of 
an appeal, may be treated as a memorandum of 
appeal. Mahomed Akbar Zamau Khan v. 
Sukhdeo Pande. 13 C L J 467. 

1348. — S. 373— Withdrawal of suit with 
liberty to bring fresh suit— Application to be 
treated as indivisible— -Leave to withdraw with- 
out liberty to bring fresh suit, not to be given — 
Appeal treated as application for revision. : 

An application for leave to withdraw from a suit 
with liberty to bring a fresh suit on 
the same cause of action, should be dealt with as 
an indivisible whole. A Court, which grants leave 
to withdraw, but does not give the liberty pray- 
ed for, acts without jurisdiction, and if the order 
is not appealable, the High Court will interfere 
in revHon, treating the appeal as an application 
for revision. 32 Bom 345; 10 Bom LR 293; 9 Ind 
Gas 994, relied upon. Bhagwat Perehad v. 
Laehmi Pershad. 10 Ind Cas 346. 

1349-1 360.-SS. 167, 177, 196, 197- 

E^xecution of decree— Appeal —Revision —Juris 

diction. 

A suit was dismissed by the Revenue Court 
as not cognizable by it, and the District Judge, 
upon appeal, having dealt with it undei Ss 196 and 
197 of the Tenancy Act, made a degree, execution 
of which was applied for in thg OotWit of the Assia- 

'(3 ' 

’ > ' ^ • t f, 


' '' ■ i i , 

. , -rt" ' , ' * , ■( 

' I, I 


kppe&l-Omtd. 

43 Revision— Co7iclfi. 

tant Collector of the first class who rejected the 
application. lELeld, that no revision lay against 
the order of the Assistant Collector lefusing exe- 
cution. Dambcr Singh v Sri Kishan Dass. 

6 A L J 552=2 Ind Cas 377=31 All 445. 

44. Right of appeal. 

1351. — Pre-emption decree— Vendee drawing 
pre-emption money out of Court before decision 
of appeal. 

After filing further appeal against a decree 
for possession of property, passed m a pre-emption 
suit in favour of the pre*emptor, the vendee, 
defendant, applied for stay of execution. The 
application was granted on the condition of his 
furnishing security for payment of interest, till 
the decision of the appeal, on the amount of the 
purehase- money deposited by the pre-emptor in 
Court. Before the decision of the appeal, the 
vendee drew the amount of the Court. Jffeld^ 
that, by so doing, the vendee lost his right of ap- 
peal. 82 P R 1868, 49 P R 1882, 138 P R ]8SS Ref. 

Mian Feroz ud-din v Sheikh Ghulam 
Rasul. 76 P L R 1906, 

See also cases under. 

“Right of Appeal.” 

1352-— Right of Appeal— Loss of appellant’s 
interest in the subject-matter of the appeal before 
appeal filed — Subsequent re-v'^sting of property 
in appellant ineffectual to validate appeal: — 

Where an appellant, after suit but before the 
appeal was filed, lost all her interest in the pro- 
perty, the subject-matter of the appeal, it was 
held that the appeal must be dismissed nor would 
it avail the appellant (if it was the fact; that she 
regained her interest in the property in dispute 
after the finding of the appeal Indomati y 
BhabhtttiSingh 1903 AWN 167. 

p53.— Pre-emption finding of no sale. Vendee’s 
right of appeal. In a suit for pre-emption the 
vende-^* pleaded that there was no sale as she had 
not purchased the property. The Court of first in- 
stanf‘o decreed the claim but the Appellate Court 
dismissed it finding that as a matter of fact there 
was no ^ale. Held that the so called vendee had 
an interest in maintaining the appeal before the 
lower appell ite Court. WaBitizaman v 

Nasiran Bibi 3 A L J 843= 
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1354.---C P C 0 1 r 10 (1) (1882 s 37) Sin‘t by 
agent in his own name — Dismissal of suit — Right 
of principal to appeal— Substitution of principal’s 
name as plaintiff— S 230, Contract Act. ' 

Where a suit was dismissed on the ground that 
agent coaid not sue in bis own name, it was held, 
on appeal by the principal. 

That, as the suit was commenced in tbe name 
of a wrong person through a Iona fide mistake the 
principal’s name should be substituted for that 
of the agent under s 27, 0 P 0„ on the initiative 
of the principal, or of the agent, or of the Court 
itself. Case remanded with the substitution of 
the principal as plaintiff, for determination on the 
merits, (I L B R 191: 350 Dist: 2 N W P H C 
179j 21 Bom 205. 20 Mad 467; 12 W R 117 Rpf.) 

A 1 S P S Soohramanion Chetty v Myat Tha 
U. 4 LB R 95. 

45 Second appeal, 

(1) Contention that Count should 
have made decnee against de- 
fendant. 

1855.— Appeal — Practice-Procedure. The 
plaintiff having obtained a decree against one of 
two defendants acquiesced in that decree, but the 


defendant, judgment debtor appealed making the 


other defendant also a party to his appeal, with 


the result that the plaintifi’s suit was dismissed. 


HeU^ that it was not open to the plaintiff in se- 
cond appeal to contend that the Court below 
should have made a decree against the defendant 
with regard to whom he had acquiesced in the 


dismissal of his snit. Lohne v Deo Hans 


SMLT 176=80 All 48. 


1356 , — S 686 — Suit to recover books and 


money cognizable by a Court of Small Causes-Se 


cond appeal- Valuation for fiscal purposes and for 


jurisdiction to be determined by the value put 
by plaintiff. -The plaintiff, a widow of a deceased 


Brahmin priest, entrusted the defendant with 


tain books, containing the list of her husband’ 


clients and had authorised him to carry on the 


business of purohit m her behalf and make over 


the proceeds to her. The suit was brought to 


cover tfaofe books and a sum of Es 60, which had 


r^isied by the defendant f|cm the JuJman 
vajuatiou the suit was below Bs 6Q0 




Appeal-Cbwicf. 

45 Second Appeal— 

Meld, that the suit was of a nature cognisable 
by a Court of Small Causes, as it was one for the 
recovery of mo'^^eable property and money, and, 
consequently no second appeal would lie. The 
value of the subject-matter of the suit must be 
determined by reference to the value put by the 
plaintiff upon it in the plaint not only for fiscal 
purposes but also for purposes of jurisdiction. 
Where the value is below Rs. 600, S 686 of the 
Code forbids the entertainment of a second ap- 
peal. Hans Raj vRatani alias Jwala Del 
27 All 200=1904 AW N227. 

See also cases under:— 

“ Special or>ccond Appeal. ” 

1357. — Mortgage of a portion of ancestral 
land to pay decree »gainst his son — Necessity-In- 
competency of other sons to object — Heirs of 
alienor competent to resist a claim for possession 
by alienee on the ground of no necessity, etc.-Plea 
given up in the Lower Appellate Court cannot be 
re-taken before the Chief Court. 

Meld, that: — 

(a) A mortgage by landowner of a portion of 
his ancestral land in order to rescue one of his 
sons from being imprisoned in execution of a de- 
cree against him (son), is valid and binding upon 
his other sons. 

(b) A suit for possession of ancestral immove- 
able property by an alienee against the heirs of 
alienor can be resisted by them on the ground 
that there was no consideration or necessity. 

(c) A plea given up before the lower Appellate 
Couit cannot be re- taken in appeal to the Chief 
Court. Jaimal v Lai Singh 88 P W R 1911. 

1358. — Intention to keep alive mortgage not 

known as existing Intention, question of law. 

The Defendants obtained a mortgage over certain 
properties which were subject to plaintiff’s mort- 
gage and several earlier mortgages, on the stipu- 
lation that these earlier mortgages should be 
paid off and the mortgage deeds made over to 
the Defendants. On the question whether it was 
the intention of the parties to keep alive the 
mortgages, so paid off, in favour of the Defend- 
ants, the lower Appellate Court found tliatthe 
Defendants were not at the time of the execution 

tbeij ]gQort^age, awa3;e of the Jlainti^^s 
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Appeal-C'ow#^. I 

45 Second Appt^—Contd, 

gage and therefore could not have intended to 
keep alive those mortgages as against Plaintiff’s 
mortgage: Held^ (reversing the judgment of the 
lower- Appellate Court and remanding the case.), 
that the conclusion of the lower Appellate Court 
as to intention could not legitimately be drawn 
from the fact found by that Court; and the error 
was one which, under the rule laid down in L E 
19 I A 228 (1892), the High Court could interfere 
with in second appeal. The intention to keep 
alive an earlier lien may be found in the circum- 
stances attending the transaction or may be pre- 
sumed from a consideration of the fact whether 
it is or is not for his benefit that the charge should | 
be kept on foot. L B 11 I A 126; s c 10 Cal 1036 
(1884) and 6 C W N 209; sc L R 29 1 A 9; 29 
Cal 154 (1901) followed. Sec 80 of the Transfer of 
Property Act does not exclude the application 
of the principle laid down in these cases. 
Girdhar Das v Ram Autar Singh 

8 C W N 690. 

1359. — Hindu Law — Private debutter— Con- 
version of debutter to secular property— Consen- 
sus of family — Property whether really or nomi- 
nally debutter— Question of fact— Second appeal- 
O.P.C. (Act V of 1908), S. 100. 

Properties dedicated to a family idol may be 
converted into secular property by the consensus 
of the family. 

In dealing with a question as to whatever 
properties alleged to be debutter aie really or only 
nominally so, the manner in which the dedicated 
properties have been held and enjoyed is the most 
important point. 

Whether certain land is really debutter or 
only nominally so, and whether the Mjaits 
put an end to debutter character by consent, 
are questions of fact with which the High Court 
will not interfere in second appeal. 12 0 W N 98, 
Eel. Tulsidas Bairagi v Siddhi Nath Misser. 

9 Ind Cas 650. 

1360. — S. 100 — Second appeal— Custom- 
Evidence legally insufficient— Power of High 
Court to interfere. 

Where there is legally insufficient evidence 
to prove a custom, a finding that the custom 
exists may be questioned in second appeal. But 
When the sufficienoy or insufficiency of the evi-’ 


Appeal-^7on^rf. 

45 Second Appeal— 

dence is not a matter of law, and depends on the 
weighing of that evidence, it is not the practice 
of the High Co ur*' to allow a second appeal. 29 
Mad 24; 16 M L J 8; 28 All 608; .3 A L J 467 ; 

AWN (1906) 187, Eef. Makund Murafi 
Dass V. Kishna Dhone Ghose* 

9 Ind Cas 839. 

1361. — Practice — Witnesses — Court expres- 
sing opinion as to sufficiency ot evidence — Plead- 
er declining to call further evidence — Second 
appeal. 

Where the pleader of a party, in view of the 
expression of opinion by th« Subordinate Judge 
in the midst of the case that it was unnecessary 
for him to examine any more witnesses, declines 
to examine more witnesses and this fact is not 
mentioned in the lower Court of appeal, the 
party -can not be heard in second appeal to say 
that he should be allowed the opportunity of ad- 
ducing the evidence. 18 Bom 336, Bel 

Pannalal Nathulal Marwadi v. Ganu Babajl 
Nhavi. T3 Bom L R 1021. 

1362.— Art. 142— Plaintiff’s possession 

Form of issue — High Court’s power — Second 
appeal. 

In a suit for possession falling under Art. 149 
of the Limitation Act, the issue should properly 
be “whether the plaintiff was in possession with- 
in 12 years prior to the suit.’^ 

The High Court will, in second appeal, satisfy 
itself only with regard to the lower appellate 
Court having applied its mind to the evidence on 
record and pronounced its finding upon a consi- 
deration of the evidence. Rangachariar. 

(1912) 1 M W N 175. 

1363—0 P 0 0.41, r.20, 0.21 r.l6 (1882 S. 669, 
232) — Preferring a second appeal against parties 
against whom there was no appeal— A.pplication 
to make parties appeal after expiry of time* 

The validity of an assignment of a decree can- 
not be questioned after the assignee has besn 
placed on the record as substituted decree- 
holder. 23 Cal 460=6 0 W N 6 foil =9 Oal 
839 Con. 

< 

A respondent should not be plac0^ on the re- 
cord under S. 559 of 0 P.O., after the time for ap- 
pealing against him has expired. 
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Appeal-<7on<rf, 

45 Seeond Appeal— Concld. 

In a second appeal no decree can be passsd 
against a respondent against whom there was no 
first appeal Ram Ratan Chuck erbiitty 

V Jogesh Chandra Bhattacharya. 

12 C W N 625. 

1364. — S. 182— Third appeal — Rent — Suit — 
High Court, Jurisdiction of. 

S 182 of the N W P Tenancy Act was intend- 
ed to meet, and was confined to, suits which were 
instituted in the Court of an Assistant Collector 
of the first class or of a Collector, and was not 
intended to embrace suit instituted before an 
Assistant Collector of the second class. No 
third appeal lies to the High Court from the de- 
cree m second appeal of a District Judge in a 

rent suit. Lachmi Narain v. Narotam. 

Das. 1906 AWN 272=3 A L J688 

=29 All 69. 

1365. - Ss. 10 A, Gl-A-Notice, publication of- 
of the publication of notice” — Interest to I 

owe when— Pleader, admission of— Mistake of 
law — Second appeal. 

Under S. 64- A of the Court of Wards Act, the 
notice must be published in the Gazette and the 
J udge’a office as well as in several other ways, 
and until it is so published, the publication can- 
not be regal ded as complete. 

The words “ tj:ie dato of the publication of 
the notice, ” at the conclusion of the first 
clause of S, lO'A, ought to be construed as 
meaning the date of the last publication under 
S 04:-A. Therefore, where a claim is brought 
within six months of the last publication of 
the notice, under 8. 10-A of the Act, the claimant 
creditor is entitled to subsequent interest. 

An admission by a pleader based on an erro- 
neous construction of an enactment amounts to 
a mistake of law which does not bind his client, 
and the High Com t is competent in second appeal 
to interfere with a decision given on the basis of 
sucb admission Krishna Prosad v. Udit 
Narain Singh 9 Ind Oes 621 

I 46 Sale in execution 

1366^Sa!0 in execution pending appeal in 
suit under Sec. 283, C. P. Or 

Where a person buys in an auction property 


kppeal-Omtd. 

46 Sale in execixiioti-^ Conoid. 

which is the subject of an appeal in a suit under 
S. 283, C.P. 0., the doctrine of 7wf pendens applies, 
and the purchase will be subject to the result of 
the appeal. 8 Cal 690; 21 W A 0 R 349; 2 All 828, 
12 Moo J A 366 ref to. Sukhadeo Prasad y 
Jamna 23 All 60==A W N 1900, 199. 

1367— S. 144 (1) (1882 S 683) Restitution— 
Inherent Jurisdiction to direct# 

When a wrong has been done by an order of 
a Court which has been set aside on appeal, the 
Court executing the decree is competent to put 
the parties in the position which they occupied 
before the wrong was done. The appellant obtai- 
ned a decree against L and proceeded to sell cer- 
tain properties to which the respondent laid claim. 
The appellant had to bring a suit for declaration 
that the property was the property of L and 
obtained a decree from the Court of first instanca 
and sold the property. On appeal, the decree was 
set aside and the suit was dismissed. Held that 
the respondent was entitled to recover back the 
property in the execution department and it was 
not necessary for the respondent to bring a fresh 
suit for possession. 6 C W N 710 ref. Shiam 
Sundar Lai y Kaisai* Zamani Begam. 
4 A L J 19*1906 AWN 315=29 All 143. 

Notes.— Fol 5 A L J 627; Ref 30 All 476= W 
WN 206=5 A L J327. 

47 Miscellaneous cases. 

1368 — (1) AKobin-nama or deed of dower, 
hypothecating immoveable property of the value 
of Rs. 100 or more for its satisfaction, is compul- 
sorily registrable under section 17 of Act HI of 
1877. 

(2) In settling a dower on a wife as well as in 
incurring marriage expenses a tenant for life is 
bound to keep within reasonable limits and to 
spend in accordance with his rank and social posi- 
tion. Anything in excess should be disallowed as 
not being for necessity and constituting a charge 
on the ancestral land which might go to tne re- 
versioners, 

(3) Unreasonable expenses incurred on his 
illness by his wife or her family members is not 
sucb a necessity so as to be binding on the rever- 
sioners. 


(4) An appeal is not competent in sup^i % sfiit 
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kppe&l-Oontd. 

47 Miscellai^eoias CmeB^Contd, 
falling below Rs. 250 even where the Courts be- 
low differ* Murad v Ghulam Fatima 

71 P W R1910=6 Ind Cas 931. 

18 69 — Marriage — Legi ti macy- Acknowledg- 
ment of parentage— Alienation by a Sikh Jat in 
favour of issue from a Mahomedan woman — Be- 
ciarafory suit to set aside alienation — Dismissal 
of suit— Appeal by some only of the plaintiSs. 
The Mahomedan Law of acknowledgment of pa- 
rentage with its legitimising effect has no refer- 
ence whatsoever to cases in which illegitimacy of 
the child is proved and established, either by reason 
of lawful union between the parents of the child 
being impossible or by reason of marriage neces- 
sary to render the child legitimate being dispro- 
ved. The doctrine relating to cases where either 
the fact of the marriage itself, o’* the exact time 
of its occurrence with reference to the legitimacy 
of the acknowledged child is not proved in the 
sense of the law as distinguished from disproved. 

In other words the doctrine applies only to 
cases of uncertainty as to legitimacy and in such 
cases acknowledgment has its effect ;but that ef- 
fect always proceeds upon the assumption of a 
lawful union between the parents of the acknow- 
ledged child. 

Held^ fhat a gift of immoveable property by a 
Sikh Jat in favour of his sons by a Mahomedan 
wife before the alienor embraced Mahomedanism 
was void as the alienees could not be regarded le- 
gitimate issues. 

Held, also, that where claim of reversioners to 
set aside an alienation is dismissed and only some 
of them appeal on their own behalf only the ap- 
pellate Court, if it accepts the appeal, should only 
grant declaration as to the right of the appellants 
and not the reversioner who did not join in the 
appeal Khushal Sinj^h v Jaimal, 

190 P L R 1908, 

1370 — Right of fjla mahks to succeed on the 
death of an adna maUk as against collaterals— 
Right of one of several appellants to withdraw his 
appeal as to his share only*— (1) that the 
respondent had failed to prove any special custom 
whereby malih succeeds to the land left by an 
adm rnaUh as against a near collateral of the de- 
ceased. 

(2) That one of the appellants can withdraw 


kppQ&\~Oontd, 

47 Miscellaneous Cases — Cotitd. 

from the appeal so far as his own interest in the 
appeal is concerned. 0 A No 300 of 1902 (publi- 
shed) i76 P R 1888; 9 P R 1898, 72 P R 1907 Ref. 

Gopala V Hira Singh 11 9 P W R 1908. 

1371 — Court Fees Act (Vll 1870). section 7 cl. 9* 
Redemption suit — ^Amount disputed in appeal — 
Fee payable. 

The plaintiffs obtained a decree for redempt- 
ion on payment of Rs. 1155 considering that the 
amount exceeded that property payable by Rs 
288 they appealed and valued the appeal at Rs 
258 paying court fee on that amount. 

HeZd that in the case of an appeal in a suit 
for redemption, if the subject matter of the appeal 
can he determined, the appellant is only bound 
to pay a court-fee on the amount ascertained to 
be the value of the subject matter of tbe appeal. 
(13 All 94 not followed.) Nepal Rai v Dcbi 
Prasad 2 A L J 105==: 1905 A WN 40- 

27 All 447. 

Notes— Fol 29 Mad 367; 16 ML*/ 287; 5 A 
L J 631; 30 All 647 -=(1908) W K 247; 6 A 
L J 155; 31 All 265. 

1372 — Improper admission of secondary evi- 
dence— (Act X 1877.) 

This was a suit under s. 93 (c) of Act XVlll 
of 1573 to cancel a lease for the breach of its con- 
ditions — a copy of the lease and not the origiuil 
was produced by the plaintiff, the original being 
with the defendant. The defendant did not deny 
the existence of the lease, nor raise any objeotion 
as to the admissibility of the copy and the first 
Court tried the suit upon tbe merits. In appeal 
also by the plaintiff the defendant did not object 
to the admission of the copy as evidence, but the 
lower appellate Court dismissed the appeal on 
I the ground that the oiiginal the lease had not 
beeu produced. Held that under the circumstan- 
ces the lower appellate Court was not justified in 
summarily throwing out the plaintiff’s suit, but 
should have decided it on the merits. Ata 

Husain y Jamna Das. 1 W N 9. 

1373.— By party not named in decree. 

Certain plaintiffs sued as second assignees of 
a debt to recover the debt and ma(j.e defendants 
to the suit their assignors, the original debtors, 
and certain persons whom they alleged to have 
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kj^^aX-Gontd. 

47 MisccUaneotis Cases— 

been prior assignees of the debt, but whose as- 
signment, accx)rditig to them, had become void 
through non-fulfilment of the conditions upon 
which it was made. The Court of first instance 
gave a decree to the plaintiffs against the origi- 
nal debtors. An appeal by the first assignees 
was dismissed by the lower appellate Court on 
the ground that there being no decree against 
the appellants their appeal would not lie. Held 

on second appeal that the appeal would lie in- 

Mmuch hs the decree, though not a decree aga- 
inst the appellants by name, necessarily implied 
a finding that the assignment to the appellants 
had become void. Jamna Das v. Udey Ram. 

18 W K 201. 

1374— Application as further appeal, when 
admissible. 

In this case an application was admitted as a 
father appeal as there was a question of custom 
involved and the case was one of sufficient import- 

Khan Muhammad v Shcr Muham. 


ance. 

mad. 


136 P R 1908. 

1875— Reversing of decree— Lower appellate 
Court. 

It is always unsatisfactory to reverse a decree 
for the reason that the ground on which it rests 
was not that on which the parties come to issue. 
But it is obvious that great injustice may be done 
by shifting the issue in the Court of appeal and so 
deciding without due investigation. Mahomed 
YSarvasi. 2 Bom.L.R.640. 

1876— Act X of 1877. 

The plaintiff sued to enforce a right of pie- 
emption under the wajib-ularz in respect of a con- 
tract which he alleged to be a zar-i^jpeskr;> lease. 
The alleged contract was the subject of two 
separate deeds, the one an hypothecation bond 
the other a ezmple leaae. These documents ware in 
favor of different paities and the property which 
was the subject of one was not precisely the same 
as the property the subject ot the other deed The 
^^es to the two deeds who were all made defend- 
ants contended that the two transactions were 
separate ai^ independent. The first Court gave the 

' SfbS* regard- 

M»g the two deeds as a single zar-i-rm^koi il.. 
€tae Beji <4 w , p^^ thalease 


Appe&l-Gontd. 

47 Miacellaneous Ca-seA-- Contd, 


appealed from the whole decree and th& low-er 
appellate Court taking a contrary view to that 
taken by the first Court dismissed the plaintiff’s 
suit. Held that the Court below was competent to 
dismiss the suit as against those defendants as 
well who had not appealed, Chiragh Ali y 

Salik Ram 2 W N 36, 

1377— Suit for account-Talue of relief sought 
—Jurisdiction— Courts of appeal— Authority of 
Appellate Court disclaiming jurisdiction to order 
payment of additional Court-fee. 

The plaintiff sued the defendant for an account 
valuing the relief sought at Rs. 100, and express- 
ing his willingness to pay the Court-fee due upon 
any sum decreed in excess of this amount, in 
accordance with the provisions of Section 11, 
Court Fees Act, 1870. 

After the defendant had produced the books 
containing the parties’ accounts and a commission 
had examined the same, the plaintiff filed a peti- 
tion stating that he appeared to be prima facie 
entitled to recover a sum over Rs. 12,000, and 
praying that the matter might be fully investi- 
gated. No amendment of the plaint was, however, 
either asked for or ordered, and the suit eventual- 
ly resulted in a decree in plaintiff’s favour for 
Rs. 2848. 

The plaintiff then appealed for a further sum 
of Rs. 1,716 and the defendant, against the decree 
in plaintiff’s favour, for Rs. 2,548. 

Both parties presented their appeals to the 
Divisional Judge, who held that the appeals lay 
to the Chief Court, 

Held, that the appeals lay to the Divisionl 
Judge: under Section 7, clause (iv) of the Court 
Fees Act, the valuation of the original suit for 
purposes of Court-fee is fixed at the amount 
at which the relief sought is valued in the plaint. 
This, in the present case, was Rs 100, 
and the amount was never altered by any amend- 
ment of the plaint : and under Section 8, Suits 
Valuation Act, 1857, the value of a suit for an 
Recount as determinable for the computation of 
Court-fees and the value for purposes of jurisdi- 

ction, shall be the same. 

The value of the suit fOT purposes of jurisdicti- 
on was Bs. TOO and the appeal h^y to the 
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Appeal-ciwiW. 

47 Miscellaneous CB.»es--Covid, 

onal Court under Section 39 Punjab Courts Act 
(as amended). 

Semble: — If an Appellate Court has no juris- 
diction to hear an appeal, it is not competent to it 
to pass orders for the payment of any additional 
Court fee which it considers should have been 
levied in the first Court. Fattch Muhamitiad 
Khan v Mohan Lai 86 P R 1892. 

Notes— Cf Ho. 40 P. R., 1392. 

|_37g_Act XL of 1858, Section 28— Subject- 
matter — Course of appeal. * 

JBCeld by the Pull Bench, that there is only one I 
appeal from orders passed under Act XL of 1558, 
and that such appeal lies to the Chief Court or to 
the Divisional Couit according as the subjectroat- 
ter does or does not exceed Rs, 5,000 in value. 

Findans Khan y Bahram Khan 
32 P R 1887 F B. 

1379— Bepresentative not brought upon re- 
cord. 

ffeld that when at the time the case was heard 
by the lower Court a party to the suit was dead 
and no application was put m by any person to be 
brought on the record as his legal representative, 
the legal representative has no lociis standi to 

prefer an appeal. Durga Kuar y Har Sahai. 

8 W N 184. 

1.380 — Jurisdiction — Further appeal — Land- 
suit — Claim for share in an orchard, i. e. of the 
fruit trees. 

A suit for possession of a half share in an or- 
chard, that is, in the fruit trees, is not a “land- 
suit” within the definition of that term contain- 
ed in Section 3, Punjab Courts Act, 1884. 
119 P R 1890, referred to. Bhani Das 

y lya Ram. 15 P R 1892, F B, 

1881 — Decree directing registration ol mort- 
gage de6<l— ‘Appeal— Registration Act, 1877, Sec- 
tion 77 — Further appeal— “Land-suit.” 

Plaintiff sued under Section 77 of the Regis- 
tration Act, 1877, for a decree directing registra- 
tion of a deed whereby certain land was mortgag- 
ed for lls. 199. The suit was decreed in the first 
Court and the deed was duly registered, but sub- 
(|©quently the BiyiaionaJ. Judge^ on appeal dismis- 


kppeal-Gontd. 

47 Miscellaneous Cases— 

sed the suit. Plaintiff, thereupon, preferred a 
further appeal to the Chief Court, and it was 
contended, on his behalf , that no appeal lay 
from the decree of the first Court, and that, even 
if an appeal did lie, it must he infrnctuous, as 
the document had been already registered and 
there was no provision of law for the cancella- 
tion of registration once effected. For the de- 
fendant it was objected that a suit under Section 
77 of the Registration Act was not a “land-suit” 
within the terms of Section 3 (3) of the Punjab 
Courts Act, 1884, and that, therefore, no fur- 
ther appeal lay from the decree of the Divisonal 
Court. 

Meld^ that an appeal lay to the Divisional 
Court from the decree of the first Court, and that 
the fact that registration had already been effec- 
ted under that decree was no bar to such appeal 
being heard. 

Idield^ further, that inasmuch as the mortgage 
operated to create an intarest in land, a suit 
under Section 77 of the Registration Act to se- 
cure legal efficacy for the mortgage transaction 
was a suitj“relating to a right of interest in land” 
and that, therefore, a further appeal lay to the 

Chief Court. Deyi Ditta v Ahmad Khan 

43 P R 1896. 

1882— No issues. 

When appellant satisfies the Court that he 
has been injured materially by issues not being 
framed effect will be given to such objection, 

Koondan Lai v Makhan Lai. 

1 NWP247. 

1383— Mutation proceedings— Object— Order 
— Nature of — Revision, 

Though there is no appeal from an order In 
mutation proceedings, the Financial Commission- 
er may entertain a revision of the same. The 
said proceedings are not judicial. The process 
is a mere declaration of fact, and oonstitates an 
entry m a register of the name of the proprie- 
tor of the land, the object being to keep the reve- 
nue registers up to date, so that the Collector 
may know at once whom he is to look to as res- 
ponsible for the payment of the revenue. The 
name of the person in possession, i e, the de /acfn 
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Miscellaneous CttseB-^Contd, 


proprietor should be entered in the register. 

Sirdar Nuran Khan v Nawah Imam Baksh 
6 P R 1883, Rev. 

1S84*>-* Appeal by one of several defendants 
without power from others —Decree of the 1st 
Court againt defeudants upon a common ground. 

An appeal) presented by one of several appel- 
lants without a power of attorney from the others, 
was returned by the clerk of the Court. He^dthat 
the appeal ought to have been received and laid 
before nomraissioner for the orders and that, as 
the decree of the first Court against the defend- 
ants proceeded upon a common ground, the Com- 
missioner was competent under s 544, Act X of 
187 to hear and determine the appeal on its 
merits, and to make an order which should enure 
to the benefit of his co-defendants. Ganda 
Singh V Kiflhen Singh, 6 p r’i879 

iS85— Appeal presented on behalf ^>1 deceas- 
ed party legal representative brought on record - 
Delay— Limitation Act, s. 5. 

Although an appeal presented on behalf of a 
deceased party may be bad, yet the Court has 
power, in a proper case, to treat the appeal as 
having been properly filed on the day on which 
the legal representatives were made parties 
to the appeal, and to excuse the delay under s. 

6 of the Limitation Act, 1877. Noothi Subba- 
rayadu V Dar a Lingayya Ganu Suryapra- 
charalingam Garu, 18M L J 461 

1385A—Non.ap pealing defendant seeking to i 

have decref^ set aside against him— appeal not 
against whole derree— Applicability of s. 5*4 Oiv. 
Pro. Code, 1892 — Decree in force under Civ. Pro. 
Code, 18<S2— Whether Civ. Pro. Code, 1908, ope- 
rates retrospectively. 


Where a non-appealing defendant seeks to 
have the decree set aside against him also, held, 
that 8. 644, Civ. Pro. Code, 1882, does not apply 
to the present case, as the present appeal is not 
against whole decree. Where, prior to the date 
when the present Code came into force, the plain 
tit had beorane entitled to hold her decree age- 

S#w,that the 

priftseiit Qode oanr^ot be applied 


AppeBl-Gontd, 

47 Miscellaneous Cases— Cowi'i. 

so as to deprive the decree-holder of it, 

Sree Rajah Venkata Narasimha Appa 
How Bahadur ySnec Rajah Malraju Lakshmi 
Venkayamma Row Bahadur. 

7MLT 296=5 Ind 102 

1385B— O.P.C. 0. 41 r. (1882 S. 544)— Death 
of defendant— wRight to appeal — Appeal— Practice^ 

Where a decree is passed against defendants, 
and one of them dies, it is open to the rest of the 
defendants, to appeal against the whole decree, if 
the ground of appeal is common to all the defen- 

Chintaman v Gangabai, 
5 Bom L R 90=27 Bom 284. 


of the First- 
reduced subse- 


1385C — Special lurisdietion 
class Subordinate Judge— Claim 
quently. 

An appeal lies to tbe High Court from the de- 
cision of a First-class Subordinate Judge in a suit 
tried by him under his sp^^cial jurisdicHon where 
the claim was originally 10,000 although Owing 
to subsequent realisation of sums on account of 
the defendants, the plaintiffs gave credit to them 
for the same, and reduced the claim to Rs 178d.l2. 
The original claim having given rise to that juris- 
diction, the jurisdiction itself continued and could 
not be ousted by the mere fact of the subsequent 
reduction. 

Nanchand v Mussa, 6 Bom L R 692. 

1886— Appeal— Usurpation of jurisdietion by 
Court below— Party not to assume inconsistent 
position— Execution-Court executing decree not 
to question validity of decree- Civ. Pro. Code, 
(Act XIV of 1882), s. 467 — M«rned woman ap- 
pointed guardian ad litem— C, P. 0, fActV of 

1908), 9. 47. 


When jurisdiction has’ been usurped by 
a Court, an appeal against its order cannot be 
successfully defeated on the ground that the or- 
der has been made without jurisdiction; m 
other words, a party, who has induced a Court 
to act without jurisdiotioD, cannot be permitted, 

when the validity of the order made tor hfs bene- 
fit 18 challenged by way of appeal, to take up an 
inconsistent position and to defeat the appml bv 
proof that the order was made without jurisiiic- 
tion. Therefore, where an order of the Coitftbrtow 
purports to havti bee®, mkjle umim a, 4^ * 
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47 Miscellaneous Cases — Contd. 

Oiv. Pro Code, 1908, it must be taken to be a de- 
cree and appealable as such. A party litigant 
cannot be permitted to assume inconsistent 
position in Court to the detriment of his oppo- 
nent. An execution Court when called 
upon to execute the decree, must proceed on the 
assumption that there is a valid decree capable of 
execution. The party who seeks to attack the 
decree must do so in a separate proceeding for 
example, by a suit or an appeal or an application 
for review. An infant was represented by his 
mother a married woman, as his guardian at Idem 
in contravention of s. 467o£ the Civ Pro Code, 
1883. A decree was passed against him. When 
the decree-holder applied to execute the decree, 
it was objected on behalf of the infant by his 
mother that the decree could not be executed 
against him : that the objection must be 

overruled on the ground that the question of the 
validity of the decree could not be examined in 
execution proceedings under s. 47 of the Code of 
1908. Bindeswari Pposad Singh v Lakpat 
Nath Singh. 8 Ind Cas 26 

1386A— Misjoinder of parties— Single appeal. 

lb is an irregular proceeding amounting to mis- 
joinder for two defendants to file a single appeal, 
when they have different defences and their rea- 
sons in support of the appeal are different. Hodges 

y Delhiand London Bank Ltd 2 Bom L R 967. 

1386B— Amendment of the heading, whether 
allowed by the appellate Court — Practice. 

Where an appeal, which ought to have been 
presented under s. 5S8. Oiv. Pro Code, 1882, was 
presented under a wrong section, HeZd, that the 
Heading might be allowed to be amended and the 
appeal should be heard under s. 588, Nanjundi- 

ap V T Venkata Rao 8 M L T 199— 

7 Ind Cas 797. 

1 3860 — Party absent on date of hearing — 
Duty of parties. 

It 1 ft the duty of a person who has a case on 
the paper to be present, prepared to support it by 
counsel or in person. Zahup-ud‘din y Nur-ud 
-din 14 M L J 7 P C. 

;1^86 Appeal from one Civil Judge to 
jinother— No appeal gpf Givi} Jqdffe 


Appeal-C^on^i?. 

47 Miscellaneous Cases— To/i/d. 

to another, 

Dwala V Rao Sahib Balwant Rao Bhuskute 
12 C P L R 10. 

1386 E— Appeal Oasf^ in which a petition of 
appeal was treated as a petition for revision, 

Godtt Ram v. Suraj Mai. 2 A L J 18=* 
A ViT N 1905, 10 « 27 All^SO. 

Appeal — From order of Court in exercise of 
its inherent powers to punish for contempt— 
Whether such appeal lies — Appeal memorandum 
treated as revision petition. Civ. Pro. Code, 1908, 
88. 2, 47, A. W. N. (1905) 10=2 A. L. J. 18=:s 

27 All. 380. 

Appeal— Order settling valuationiof property 
to be published in the sale proclamation, whether 
appealable.— Civ. Pro. Code, 1908, sft. 2 (2), 47, 
104. 0. XXI, r. 66; O.XLlIl r. 1, 

6 M. L. T. 252=3 Ind. Cas. 342. 

Appeal— Objection taken for the first time 
before Appellate Court-Civ. Pro. Code, 1908, s. 
7.M, 18 M. L. J. 562=7 M. L. T. 126. 

Appeal— No — lies from an order setting aside 
an ex^jjarte decree— Oiv. Pro. Code, 7908, s. 104, 
O. XLIII, 1. 1; 0. IX. r. 18, 

103 P R. 1905=46 P. L. R. 1906. 

Appeal — Against Court’s order striking out 
no-defendant’s nam^— Oiv. Pro Code, 1908, s. 104, 
0. XLIII, r. 1; 0, 1, rr. 8 (2), 10 (2), (3), (J) 

and 11, 71 P. R. 1907=37 P. L. R. 1908. 

Appeal — An — lies from a decree in a 
suit by an unauccesftful objector for re- 
covery of price of his property sold in execution, 
such a suit being exempted, by Art. 20 (Act IX of 
78S7) from the cogni^sance of a Small Cause 
Oonrt — Civ. Pro, Code, i908, 0. XX l, r. 63, 

8 0 C 281. 

Appeal — Application of judgment- 
debtor for re-sale after confirmation for 
sale— Dismissal of application for default— Dism- 
issal of further application for review— Eight of 
appeal— Civ. Pro. Code, 1908, 0. XXI, rr. 90, 92 
0. XLIII, r. I, 8 104, 25iP R 1907= 

21 P W. R. 1908=104 P. L. R, 1907. 

Appeal— of ^nit jq— qffrt of, oq 





Appeal—Becree in favour of plaintiff for 

portion of his claim Execution of such 

decree— Whether he can prosecute appeal as 
regards portions of claim dismissed — Execution of 
Decree— Miscellaneous, 31 P R 1907 F B. 

=64 P W R 1907*1 P L R 1908. 

Appeal— Withdrawal of, in cases of, when 
limitation begins to run for execution of original 
decree— Execution of Decree — Miscellaneous, 

1 M L T 233*16 M L J 898=30 Mad. 1. 

Appeal — New defence raised in— Husband 
and wife, 1 L B R 184. 

Appeal— Transfer of district from one pro- 
vince to another— ‘Turisdiction to hear appeal — 
Jurisdiction-aeneral, 6 C L J 650=34 Gal 030, on 
review from. 34 Cal 223*5 C L J 192. 

Appeal — Case tried by Court of high- 
er grade than that ordinarily having juris- 
diction— Court in which appeal should be brought 
— OiT. Pro. Code, ss. 15, 25, 578— Remand by 
.Appellate Court for further evidence, ss. 506, 569 
Jurisdiction-Miscellaneous, 2 L B R 117. 


Appeal— 

to question 
decree— Landlord 


Power of appellate Court 
correctness of declaratory 
and tenant — Miscellaneous, 

2CLJ 534. 

Appeal— Time spent in review— Whether 
deducted in computing period of limitation for 
appeal— Li m itation— General . 

66 P W R 1908. 

Appeal Decree for possession— Direc- 
tion, under ^ 312, Oiv. Pro, Code, 1882 


Appeal — In a new and inconsistent plea 
cannot be set up — Pleadings, 

88 P R 1905=179 P L R 1905, 

Appeal — Decree in favour of pre-emptor 

— Payment of purchase-money into Court — 
Withdrawal of such money by vendee effect 
of— Vendee’s right of appeal— Pre-emption 
-General. 16 P R 1907*104 P L R1908* 
127 P W R 1907. 

Appeal — Provincial Small Cause Courts Act, 
1887, Sch II Art. 3, 91 P L R 1902. 

Appeal— Under s, 39 ( a ) of the 
Punjab Courts Act from unclassed suits of 
over Rs. 100 m value lies to Divisional Court, not 
to District J udge — Provincial Small Cause Courts 
Act 1887. Sch II Art 35 (d) 134 P R 1906* 

18 P L R 1907. 

Appeal— Two or more decrees whether can 
be challenged by one appeal — Res Judicata — 
adjudications. 7 ALJ 861FB 

=7 Ind Cas 156^ 

Appeal— Appeal pending against the Judg- 
ment-Sanction to prosecute should not be 
granted — Sanction to prosecute, 

7 A L J 647=7 Ind Cas 260. 

Appeal— Number of appeals that will lie from 
an order granting sanction to prosecute— Sanc- 
tion to prosecute. AWN (1908; 290 

*6 A L J 1=31 All 48*5 M L T 755* 
9 Cr. L J 63. 

Appeal— No appeal lies from Village Munsif’s 
Courts Act 1892^ — Sanction to prosecute. 

6 A L J 796*10 D J 437* 
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Appeal- C omW. 

47 Miscellaneous Cases— 
of— Pinal decree— Time occupied in obtaining 
copy of decree excluded for purposes of— Limita- 
tion — General, 32 Cal 175. 


A ppeal — Limitation-General. 

1LBR1872-1892,275. 


Appeal — Time granted by first Court for 
redemption— Effect of unsuccessful appeal on c.al- 
culation — of time— Mortgage — Redemption. 

11 C W N 679. 


Appeal— Acceptance of order of Court and 
action under it on, protest— Right of appeal 
from order— Plaint — Amendment of Plaint. 

8 Ind Cas 79=12 CLJ556. 


Appeal-Cb«i!rf. 

47 Miscellanaous Cases— 

decree of first Court based on agrpement of 
parties— Oiv. Pro. Code, 1908. 0. XXlll, r. 1, s, 
107 (2), 0. XXII, r. 11, 29 Bom. 13. 


Appeal —Sending of appeal by post, not 
sufficient presentation— Civ. Pro. Code. 1908, 
0. XLl, r. 1, 8 C P I, R 93. 


Appeal — Decree against some defendants — 
Appeal to enforce liability against other defend- 
ants— Amount of Court-fee payable— Court fees, 

12 C P L R 43. 


Appeal— S. 2I5-A, Civ Pro. Code— Prelimi- 
nary decree — Appeal— Court-fees— Court fees Act 
1870, 8. 7, IV (b), 150 P R 1908. 
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47 Miscellaneous 

Appeal— by Official Assignee-Maintainability 
—St. 11 and 12 Vic 0 21 S 73. 

7 M L T 214=33 Mad 134=5 Ind Gas 974. 

Appcal-Pow'er of Appellate Court to transfer 
appeal — Transfer of Civil Cases. 

8 M L T 347=8 Ind Gas 492. 

Appeal — Order absolute for sale— AppefJl — 
Transfer of Property Act 1882, ss. 88, 89. 

10 G L J 91=1 Ind Gas 677. 

Appeal— Opinion expressed by Court under 
8. 34— Trusts Act-No Appeal— Trusts Act 1882 s. 

34. 11 Bom L R 495=33 Bom 429 = 

3 Ind Gas 164. 

Appeal The Court to which ap- 
peal lies is determined by the value of suit 

Lower Burma Courts Act 1900 s 28-Valuation of 
* suit* 4 L B R 279* 

Appeal— Zaildar. 6 P 111887, Rev. 

5 P R 1890, Rev. 

Appeal— Against preliminary decree- Pinal 
decree passed since the appeal— No appeal aga- 
inst final decree. i8 A L J 604. 

Appeal Suit for pre-emption 

Appeal by purchaser for enhancement of 

purchase-money — Appellate Court not bounH to 
extend time allowed for payment of price when 
confirming decree of lower Court — Pre-emption 
— Purchase money. 48 P R1906PB = 
104PLR1906. 

Appeal— Decree for pre-emption— C P G 
g 214— Effect of default of payment within time 
—Execution of decree— Pre-emption-Miscelland- 

ous, AWN 1888,4. 

Appeal —Argued by a pleader holding brief 
for another— Right of party to re-argue— 
Practice and Procedure, 9 0 C 65. 

Appeal — Appeal under Act 111 of 1907 — 
Execution of time for copy— Limitation Act 
(1908), ss 12, 29-Provincial Insolvency Act 1907, 
s. 46 (4), 8 A L J 833. 

Appeal Presentation of unstamped memo 

on last day of limitation memo — Return of memo 
-Representation on next day properly stamped- 
^ Bar of Limitation-Limitation Act 190^ S 29. 

^ 16 CP LR 89, 


Appeal- Concld. 

4>7 Miscellaneous C»BeB—Coneld. 

See also cases under:— 

1 CP 0 1908 Ss 2,47,104. 

2 Decree. 

9 C P (71908 0 21 rr.71,90,92. 

4 Succession Act 1865 ss 50,251. 

4 A Right ol Appeal. 

5 0 P C 1908 0 2 rr 1 and 2, 

6 Provincial Small Cause Court Act S 36 cl 1 

7 Succession Certificate Act S 6 . 

8 Mortgage ('Mortgage Decree). 

9 0 P C 1908 0 5 rr 9,12,17,19,20. 

10 C P C 1908 0 9 rr 13,2,8. 

11 CP 0 1908 Ss 107,73. 

12 0 P C (1908) 0 6 rr 17,18. 

18 „ O 7 rr 1,11. 

14 C P 0 1908 0 22 r. 11, 

16 „ O 43 r 1 . 

16 „ O 20 r 6 . 

17 „ 0 14 r 6 . 

18 „0 41 rr 33,23. 

19 „ 0 17 r 2 . 

20 „ 0 16 r 4. 

21 C P C 1908, ss 116,154. 

22 Registration Act Ss 72,73,74. 

23 Guardian and Wards Act ss 31, ( 3 ), 47 , 

23A Valuation of suit. 

24 0 PC 1908, 0 21 rr 23,89,66. 

25 C P C 1908, 0 1 rr 8 , (*), 13, ( 2 ) ( 3 ) ( 6 ) 
and 11 . 

26 Exparte Decree. 

27 Companies Act S 69, 

28 Appellate Court. 

29 Land Acquisition Act s Si, 

30 Court Fees Act Ss 7,10,17,12,28. 

Appeal admission of, after time. 

See ( I ) Limitation Act s 6. 

( 2 ) Appellate Court. 

Appeal after expiration of period 
fixed by decree. 

See Limitation Acts 5. 

Appeal against an order under S, 
258 of Act (XIV of 1882) CPC. 

Sec(l) Appeal decrees 

(2) Appeal execution of decree 

(3) CPC0 21r 2. 
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Appeal against decree by instal- 
ments, how valued. 

Sec Valuation of suit. 

Appeal against order that a plain- 
tiff be made defendant. 

See (1) Appeal orders. 

(2) Parties. 

Appeal against order refusing 
leave to sue as a pauper. 

See(l) Appeal orders 

(2) Appellate Court 

(3) Stamp Act 

Appeal against part of decree 
only. 

See (1) Civil Pro Code s 96 (1)1(2). 

(2) Limitation Act. 

(3) Appeal decrees. 

Appeal against whole decree by 
one defendant only. 

See CPC 0.41,r4. 

Appeal by one plaintiff against 
another. 

See Right of appeal. 

Appeal by one of several plaintiff’s 
claiming under a joint right. 

See C P C 0 41 r 4. 

Appeal by some only of the judq- 
ment-debtors. 

See C P C 0 4*1 r 4*. 

Appeal from amended decree. 

See Appeal-Decrees. 

Appeal from appellate decree. 

See Special or second appeal. 

Appeal from decision of a judge 
exercising Admiralty or vice Ad- 
miralty jurisdiction. 

See Letters Patent. 

Appeal from exparle decree. 

^ Appe9|,;^}xppte decree. 


Appeal from exparte decree 
wrongly admitted. 

See appeal exparte decree. 

Appeal from insolvency order. 

Se€(l) Insolvency. 

(2) Appeal orders 

Appeal from order of High Court 
refusing extension. 

See Letters Patent. 

Appeal from order of judge in Pri- 
vy Council—Department refusing 
to extend time for furnishing secu- 
rity for costs. 

See Appeal to Privy Council. 

Appeal from order of remand. 

See Appeal- orders. 

Appeal from order permitting 
withdrawal of suit. 

Sec (1) Appeal orders. 

(2) Withdraw-al of suit. 

Appeal from order selling aside 
sale. 

Sec (1) Appeal sale in execution of decree* 

(2) Appeal orders 

Appeal newly given by Law. 

See Appeal 

Appeal on full Court fee from de- 
cree dismissing suit in part. 

Sec (1) Court fee Act. 

(2) Special Acts. 

Appeal on the question of costs. 

See Appeal Costs 

Appeal pending sale. 

See Sale in execution of decree. 

Appeal presented meaning of. 

See Limitation Act Ss 6 & 4, 

Appeal from interlocutory orctei^. 

See Privy Council Practio^, J I 
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Appeal to High Court from order 
of remand. 

See Appellate forum. 

Appeal to Privy Council- 

1. Cases in which appeal lies or not 
(1-104). 

(a) Appealable orders (1-37). 

1 Order of High Court dismissing Muri' 
sif 1 

2 Decision as to admissibility of spe- 
cial appeal 3 

3 Award under Act XVIII of 1845 3 

4 Order under Act XL of 1858 4 

6 Order rejecting application for re- 
view 5 

G Order confirming sale in execution 6 

7 Order rejecting review 7 

8 Difference of opinion between judges 
of Division Bench of High Court 8 

9 Letters Patent 0. 39 9 

JO interlocutory judgment 10 

1 1 Interlocutory decree 1 1 

12 Interlocutory order 12 — 13 A 

13 Bhnal decree or order 14—26 

13A Appeal from High C'ourt’s order of 
remand 26A 

1 4 Decree affirming tbe decision of the 
Court immediately below 27 — 27A 

15 Cancellation of notification on the 
ground of error 28 

16 Order remanding suit for retrial 29 

16 A Appeal from order of remand not 

usually admissible 30—32 

16 B Order of remand disposing of cardi- 
nal issue constituting a final decree 
3B 

17 Power to admit appeal 34 

I'^’A Order of remand determining only a 
part of the case 36 

17B Order rejecting application for am- 
endment of decree 36 

17C Order deciding competency of land 
acquisition judge to review portions 
of award 37 

(b) Substantial Questions of Law (38-52) 

1 Power of Indian Legislature 38 

. lA A question of conslri|ction of docu- 

ment 39 

2 Questions of Lj^w arising on evnJejW 
40—41 




Appeal lo Privy Council-Ciwi^^rf. 

3 Form of judgment 42 

4 Concurrence of two Courts on facts 
43—4(5 

5 Confirmation of decree of lower 
Court 47 — 47 A 

6 Kejection of application to take ad- 
ditional evidence on appeal 48 

7 Non-production of succession certifi 
rate at the proper time 49 

8 Malicious prosecution suit for 60 

9 Question of general interest or of 
public or private importance 61 

10 Questions affecting financial and 
commercial position of companies 62 

(c) Concui^rent judgments on Facts 

(53-65) 

1 Finding of facts not concurrent but 
in effect the same 53—64 

2 Concurrence of two Courts in decid- 
ing fact 55 — 58 

3 Original Court’s decision on fact af- 
firmed by the first appellate court.69 

4 Appeal from judgment of Judicial 
Commissioner sitting alone 60—61 

5 No right of appeal when two Courts 
differ only as to (sosts 61 

6 Divergent reasons for decision which 
are concurrent 63 

7 Variation in judgment, however 
slight, whether gives right of appeal 
64 

S Provisions of C,P. 0., allowing appeal 
in special cases 65 

9 Differing decisions of questions of 
fact 66A 

(d) Valuation of appeal (66—104). 

1 Suit for possession and mesne profits 
66— 66A 

2 Amount of decree with interest upto 
the date of decree 67 

3 Value of suit for damages of libeL 68 

4 Appealable value in cases of appor- 
tionment of compensation moneyr. 62 

5 Subject matter of value less than Rs, 
10000. 70 

6 Appeal as to portion of properly 71- 
71 A 

7 Decree involving directly or indi- 
rectly some claim or question to or 
respecting property worth Ks. lOOOO 
or upwards 72 
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8 Valuation of appeal in several suits 
dealt with in the mme judgment. 73 

3 Valuation of appeal in three similar 
but considered suits 74 

10 Under valuation of suit omission to 
object to 75 

11 Decision to govern other similar suits 
by same party 76 

12 Oonflicting claims to waters of flow- 
ing stream 77 

13 Valuation of appeal in a suit for 
damages 78—79 

14 Power of real value of property in 
suit whether stamp duty has been 
paid on loss amount 80—81 

15 Decree indirectly involving question 
of title to property over Es. 10000 
82—84 

18 Concurrent decision on facts 86—86 

17 Appeal in two suits together over ap- 
pealable value 87 

IS Question of Law in suit under ap- 
pealable value 88—89 

19 Appealable value suit for restitution 
of conjugal rights 90 

30 Value of the subject matter of the 
suit 91 

21 Consideration of suits for the pur- 
chase of pecuniary valuation 92 

33 Value 'of subject matter in foreclo- 
sure suit 93. 

23 Determining value of the mattei in 
dispute in appeal 9^. 

8i Order dealing with apportionment of 
compensation money 95, 

26 Question whether receiver should or 
should not be appointed 96 

26 Application for appointment ot 
receiver 97. 

27 Value of property afiected by decree 
95—100. 

27A Increase in value of the subject- 
matter of suit after institution there- 
of 100/A 

28 Burma Courts Act ( XI of 1889 ) S 

40 101. 

29 Order in execution of decree 102 
-103. 

30 JBhnal order passed on appeal by the 
High Court 104. 

$1 Leave to appeal where appealable 
is below 3&S. 1^0000. 104 A 


Appeal to Privy Council-OniJrf. 

2 Practice and Procedure 105-158. 

1 (a) Leave to appeal 105—1 21D. 

1 Petition of appeal 105, 

2 Point in dispute being of consider- 
able importance 105. 

3 Certificate granted in connected cases 
107. 

4 Stating grounds for refusing leave to 
appeal 105—109. 

5 Power of High Court to stay proceed- 
ings in suit following preliminary 
decree for partition 110. 

6 Appeal presented without security 
bond 111. 

7 Appeal in forma pauperis 113. 

6 Appeal of High Court allowing a 

party to sue in forma pauperis 
113-114. 

9 Ground for delay in appealing 
116. 

10 Grounds for granting leave to appeal 

116. 

11 Application to High Court for leave 
to appeal 117. 

12 Leave to appeal when may be re* 
fused 118-119. 

15 Leave to appeal against act of Gover- 

^ nor-General of India 120. 

14 Dismissing appeal as incompetent 

121 . 

15 Act of State special leave not grant- 
ed 121A. 

16 Granting special leave effect of 
121B. 

17 Leave to appeal granted under mis- 
conception of the case 1210, 

18 Special leave to appeal when valua- 
tion is under Ks. 10,000 121 D. 

% 

(b) Time for appealing 122-146. 

1 Calculation of Period of Limitation 

122 . 

2 Power of Supreme Court to grant 

leave after expiration of time, 

123. 

3 Closing of Court of vacation 
124-136. 

4 Review pendency of application for 

127, 

6 Date of Decree 128, 

6 Deposit of costs of appeal 129-130. 

7 Dismissal of appeal for d^fanlh |n 
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Appeal to Privy Council-Oon/d. 

deposit of security and in transcrib- 
ing record IBl. 

7A Application for leave to deposit secu- 
rity after time 132-133, 

8 Deposit of security 134-135. 

8A Extension of time for depositing 
estimated costs 136-138A. 

9 Enlargment of time for making de- 
posit of costs of appeal 139. 

10 Security for costs of Respondents 
140-140A. 

11 Appeal struck off for want of prose- 
cution 141. 

12 Delay in transmission of appeal 
142. 

13 Appeal admitted after time 143. 

14 Power of High Oourt to consolidate 
appeals or admit time-expired ap- 
peals 144. 

16 Power of High Court to restore ap- 
peal 146-146. 

(c) Miscellaneous Cases. 

1 Papers forwarded with record 
147. 


Appeal to Privy Council-Con^i. 

3. Stay of execution pending appeal 

159-187. 

1 Stay of execution before appeal admitted 
— Practice 169-161. 

lA Application for stay of proceedings to be 
made to the Court in India 161-163, 

2 Security against party in possession 
164-166. 

3 Security 167-171. 

3A Power of High Court to stay execution 
when appeal admitted by special leave 
172-151. 

4 Order for security to be furnished by 
respondent in Privy Council 182, 

5 Security by party in possession 183, 

6 Procedure where decree-holder attempts 
to execute it 184 

7 Power of Civil Courts in mofussil 186 

8 Restoration of property pending appeal 

186. 

9 Security for performance of order to be 
made by Privy Council 187, 

4>. Effect of Pnvy Council decree or 
order 188—189. 


Amendment of the decree under ap- 
peal 148. 

2 Translation of account books and 

papers 1 49. 

3 Evidence 160. 

4 Translation of deeds 151, 

6 Appeal Pendency of, effect of 162 

6 Agreement not to appeal 163. 

7 Finality of order passed by Privy 
Council after hearing appeal 154 

8 Interpretation of decree operating as 

res judicata 156. 

9 liaising fresh point on appeal to 

Privy Council 166. 

10 Junsdiction of High Court to add 

parties after admission of appeal by 
Privy Council 167. 

11 Delay in bringing appeal to a hearing 

168. 

12 Statement of reasons by the Judicial 

Committee 168 A. 

13 Appeal on a ground not subjected to 
the consideration of the High Oourt 

168B. 

14 Objection that appeal become 


1 Effect of order of Privy Council dismis- 
sing suit on power of High Oourt to 
make orders in suit 188. 

2 Restoration of property alienated pending 
appeal to the Privy Council 189. 

Appeal to Privy Council --Cases in which 
appeal lies or not-appellable order. See Remand, 

1 0 C 205=.19 P W R 1908=3 M L T 69. 

Appeal to Privy Council-See also cases under. 
1 Act Vll of 1889. 

1 A-Agra Tenancy Act, 1901, Ss. 180 and 
176 

2 Costs 

3 Oosts-Special cases-Appeal 

4 Letters Patent 1865 

6 Limitation Act, 1877 S. 5 

6 Limiiation Act, 1908 S. 12 

7 Limitation Apt 1905 art 179 

8 Privy Council, Practice of. 

8 A — Cases in which an appeal lies or not 
appealable orders. 

9 Appeal-Exparte cases. 

10 Limitation. 

11 Award, Civil Pio, Opile, n| 

PfWf« 
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12 Bengal N W p and Assam Civil Courts 
Act. 

13 Bengal Tenancy Act 

U Oourt-feea Act, Sch il No 11 

15 Mortgage 

16 Probate and Administration Act 1881 

17 Beligious Endowments Act 

18 Vendor and Parchaser, Mortgage, Juris- 
diction, Valuation of suit. 

Appeal to Privy Conncil-ordcr granting 
or refusing.— 

Sec Oases under Letters Patent, High Court, 
gI.16 

1. CASES IN WHICH APPEAL LIES 
OR NOT. 

(a) Appellate orders. 

(1) Orde of High Court Dismissing 
Munsiff. 

1 .— Beng Beg V of 1831, s 26, cl 2, 

An order of the High Court at Calcutta, under 
8 26,' cl 2, of Bengal Begulation V of 1831 dismis- 
sing a Munsif for corruption in the exercise of his 
functions as Judge, is final, and there is no juris- 
diction in the Judicial Committee to admit a 
special appeal therefrom. Shree Hohun 

Ghttttuck 13 Moore’s I A 343. 

(2) Decision to admissibility of spe- 
cial appeal. 

S>.— Act 111 of 1843. 

By Act 111 of 184?, the decision of a single 
Judge of the Sudder Court of Bombay as to the 
admissibility of a special appeal was final so far 
as the Sudder Court was concerned; but the Act 
did not extend to take away the right of appeal 
to the Privy Council. Modee Kaikhoosrow 
Hormusjee v Cooverbace 4 W R P C 94 = 

6 Moore’s I A 448. 

(3) Award under Act XVIII of 1848. 

3. — ^Administration of private estate of Nawab 
of Surat— Statutes 7 k8 Viet., c. 69; 3 & 4 Will 
lV,c. 41. 

An Act of the Legislature of India— (XVIJI 
of 1848)— empowered the Governor in Coun- 
cil of Bombay to administer the private estate of 
the late Nawab of Surat, and it was by s. 2 en- 
acted “ that no Act of the said Governor ofBom- 
).ay in Council in reipeot of . the Administration 
dlgtribuWon of, »aoh pfopertyy .. fyoip the 
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date of the death of the said Nawab, should be 
liable to be questioned in any Court of law or 
equity.” No provision was made for an app^^al 
from the Governor’s decision. In pursuance of 
the power conferred by this Act, the Government 
agent at Surat, to whom the matter was referred, 
made an award distributing the estate in certain 
shares among the heirs of the deceased which 
award was confirmed by the Governor in Council, 
On an application by a claimant dissatisfied with 
the award to the Judicial Committee, for leave 
to appeal from the Governor in Councirs confir- 
mation of the award, — Meld that the award was 
not such a judicial act as to come within the oper- 
ation of S. 3 of the Statutes 3 & 4 Will. IV, c. 41, 
or the 7 k 8 Vict.,c. d9, and could not be enter- 
tained by the Judicial Committee without a spe- 
cial reference to them by the Crown under s. 4 
of the Statutes J &: 4 Will, IV, c.41. 

Nawab ot Suwt. 5 Moore’s 1 A 499. 

Notes.— Bef: 6 Bom 309. 

r4) Order under Act XL of 1858. 

4— An Appeal from an order under Act XL 

of 1858, appointing a person to be guardian of a 
minor and manager of his property, bears no 
value and cannot be carried to Her Majesty in 
Council Dayc V Hurbuns Koer 

14 W R 299. 

Notes— List 22 Bom 267; 3 0 L J 168. 

(5) Order rejecting application for review. 

5— An appeal lies to the Privy Council, under 
8. 39 of the Charter of the High Court, from an 
order rejecting an application for a review of 
judgment.The petition of appeal must be present- 
ed within six nonths from the date of the said 

|» order. Nazur Anithan v Ojoodhyapam Khan 

lWRMis,18. 
Ameeroonissa Begum v Indcrjeet Koon- 

6 W R Mis 17. 
Notes— Ap:I2 M I A 107; Foil; 5 W B Mis 17. 

(6) Order Confirming sale in execution. 

6.— Order made on appeai-Letiers Patent 
ol. ,S9-84 & 25 Viot„ c. 104, 15. 

certain property having been sold in execu- 
tion of a decree, the judgment-debtor applied to 
have the wie set wit’e, Jbig appUegtipp 
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rejected; Bat a review of the order rejecting it 
was subsequently granted, and the sale set aside, 
and an application by the auction- purchaser for 
the cancelment of the order setting aside the 
sale was refused. Thereupon the purchaser ap- 
plied by petition to the High Court, praying that, 
the order made on review might be reversed. In 
his petition he submitted that “ the sale ought to 
have been confirmed ” when the application of 
the judgment-debtor to have it set aside was first 
rejected, but the petition did not contain a formal 
prayer for confirmation of the sale. A rule, how- 
ever, was granted, calling on the judgment-debtor 
to show cause why the order reversing the sale 
should not be set aside and the sale confirmed, 
which rule, after argument, was made absolute. 
The judgment- debtor having obtained leave to 
appeal to the Privy Council from the orde^' 
making the rule absolute, the purchaser objected 
that such order was not appealable under cl. 39 
of the Letters Patent, 1 S65, on the ground that it 
was not an order “ made on appeal. ” Held, 
i that, as the purchaser had obta-ined a rule calling 

on the judgment-debtor to show cause why the 
sale should not be confirmed, and had allowed 
j that rule to be made absolute, he could not contend 

that the order making the rule absolute was no^ 
an Order made on appeal. SemMe — Orders made 
by the High Court under s. 15 of 24 & 26 Viet, c 
104, are subject to appeal to the Privy Council, 
Hurdeo Narain Sahu v GrHdhafi Singh. 

13 BLR 103 
Gridhari Singh V Hurdeo Narain Sahu. 
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(8) Difference of opinion between Judges 
of Division Bench of High Court. 

8 — Letters Patent, 1866, Ss. 16 and 39. — 

An appeal lies directly to the Privy Council 
from the decree of a Division Bench of the High 
Court on an appeal from the mof ussil, although 
the Judges differed, and upon the points of dif- 
ference a further appeal to the High Court is 
given under cl. 16 of the Letters Patent. 

Court of Wards on behalf of the Raja of 
Darbanga, 7 B L R 730=16 W R 191. 

(9) Letters Patent Cl. 39. 

9~~Appeal from the decision of the Ap- 
pellate side of the High Court— cl. 39 of the 
Letters Patent of 1865 does not derive its autho- 
rity from the %4 and 26 Viet, c. 104, and was not 
inserted in pursuance of that Act; consequently 
any power which it gives to admit an appeal 
to the Privy Council from a decision of the High 
Court on its Appellate side is not one of the 
powers which the High Court is, by the first 
part of s. 9 of 24 and 25 Viet, c. 104, command- 
ed to exercise. 

Feda Hossein. 1 Calc. 431. 

Notes— Appr. 3 Cal 63 ¥ B; Ref. 20 Bom 699. 

(10) Interlocutory Judgment. 

10.— Letters Patent, cl. 40— Question of prac- 
tice— Order for inspection of documents. 



Ho appeal lies, under s. 40 of the amended 
Letters Patent of the High Court, to the Privy 
Council from an interlocutory judgment or order 
of a Judge of the High Court, until such judg- 
ment or order has been subjected to an appeal to 
the High Court under cl. 15 of the Letters Patent 
except in those cases in which, by reaRon of the 
number of the Judges who have made such order 
an appeal under cl. 15 is given directly to the 
Privy Council. SenihU’— The High Court will not 
in the exercise of its discretion, allow an appeal to 
the Privy Council upon a mere question of prac^ 
tice, such as an order for the inspection of docu- 
ments. Sonbai v Ahmedbhai Hafoibhai 
9Bom398=9BHC398* 

Notes Ap,* U Bom 656. Dist: 12 B H 0 R 
129; I Mad 148, Ref: ll All 375; 11 Bom 

LR248, 


21 WR263. 


(7) Order rejecting review. 


7. — Order made on appeal— Letters Patent, 
els, 39 and 42. — 

An order rejecting a review of judgment is 
not an “ order made on appeal ” within the 
meaning of cl. 39 of the Letters Patent of the 
High Court, In cases of appeal made under cl. 
4$ of the Letters Patent, the Court ought not, in 
transmitting the proceedings connected there- 
with, also to send such proceedings as anplica- 
tions for review of the judgment of the High Court 
the orders of the Court thereupon. Enayet 
Jehan. I B L R, F B 1 
= 10 WR, F El, 



f, 
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(11) Interlocutory decree. 

11" Where the High Court reverses the decree of the 
Court below and remands the case for retrial on 
the merits and for a new decree to be passed, no 
appeal lies as a matter of right, under sec. 696, 
Civil Procedure Code ( Act XIV ot 1882 ), to the 
Privy Council, albeit the value of the subject- 
matter admittedly exceeds Es. 10,000 as such a 
decree of the High Court is not a final but an 
interlocutory decree. In such a case a certificate 
should first be obtained under cl. (c) of the sec- 
tion that the cate is a fit ci o for appeal to Her 
Majesty in Council. JHahant Ishvargar 

Budhgar v ChndasatnaManabhai Madansang 
PJ( 1884)142 = 8 Bom 548. 

Notes.— Pol. 13 Mad 549. Eel 26 All 630. 

(12) Interlocutory order. 

12— Civil Procedure Cede, 7177, s. 695 cl. 
(a)— Pinal order— 

An order of the High Court, directing execu- 
tion to proceed, is not a “ final ” decree, judg- 
ment or order within the meaning of cl. (a), s. 695 
of the Code cf Civil Pr( cedure, Act X of 1877 , 
and therefore no appeal lies from it to the Privy 
Council. Jrgessur S? hai v Iffuracho Kooer. 

1 C L R 354. 

Notes.— Ref. 18 Cal 169. 

12 A— Civil Procedure Code (Act XIV of 
188S), Sec. 108. 

No appeal lies to Hei Majesty in Council from ; 
an order which is a purely interlocutory order, 
directing procedure; such appeal only lios if the 
order is a final order in the sense of section 596 
(<?) as n edified 1 y 'section 694 of the Civil Pro- 
cedure Code. The mere fact that the High Court, 
apparently on the assumption that it was such 
an order, have certified the sufficiency of the 
amount and value of the suit cannot wake ap- 
pealable an order which does not fulfil the 
statutory conditions. 

The application of defendant, under s. 108, nf 
the Civil Procedure Code, to set aside an expavte 
decree was dismissed by the Subordinate Judge. 
Against that order of dismissal an appeal was 
taken to the High Court by the defendant. The 
High Coun set aside the mder of the Suhoidinale 
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Judge and ordered that “ the case be, and it here- 
by is, remanded, under section 562 of the Code of 
Civil Procedure, to the Court of the said Subordi- 
nate Judge to be disposed of on the merits.” 

on the construction rf this order, that 
what was remanded was merely th^ application 
immediately before the Couit, to wit, the 
application to set aside the decree, and that it 
was that application which the Subordinate 
Judge would under the remand, proceed to 
dispose of, by allowing the respondent to endeav- 
our to satisfy him of the conditions specified in 
section 108 and then, if that be done, by setting 
aside the decree. 

Rai Radha Kishen v Collector of Jaunpur 
3Bom L R 78=5 CWN 153=11 M L J 65 
= 28 Cal 424=28 1 A 28 P 

23 All 220. 

13— Interlocutory Order-Execution of Decree 
—Civ. Pro. Code 1 877, s. 594— 

The District Judge of Ghazipur recalled to 
his own file the proceedings in the execution of a 
decree which were pending in the Court of the 
Suboidinate Judge ofShahabad, and disallowed 
an application for the execution of the decree 
which had been preferred to that Judge. The 
High Court, on appeal from the order of the 
District Judge, annulled his order as void for want 
of jurisdiction, and remitted the case in order 
that the application might be disposed of on its 
merits, directing that the record of the caseshould 
be returned to the Suboidinate Judge of Shaha- 
bad. On an application for leave to appeal to Her 
Majesty in Uouncil from the order of the High 
Court, held that such order was in the nature of 
an interlocutory order, and was not one from 
which the High Court ought to grant leave to 
appeal to bier Majesty in Council. Palak 

Dhari Rai y Radha Pershadi Singh. 

2 AU 65. 

13 A- Leave to appeal— Interlocutory order 
Jurisdiction. 

Leave to appeal to the Privy Council can be 
given where the order appealed from transfer- 
ring a case from one Court to another is inter- 
cutory, andiaises a question of jurisdiction. 

Municipal Ofiaccr, Aden y Abdul Eanectn 
6 Bom IR 85*=?28 
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ri3) Final decree or Order. 

14— Civil Procedure Code ( Act X of 1877 ) 
ss. 595, 600— ’ 

An order in a partnership suit for account 
refusing to allow the plaintiffs to have their 
accounts taken in a particular manner suggested 
by themseves, unless they would consent to give 
certain credits in their accounts to the defendants, 
is not a final decree wi^-hin the meaning of cl. 
(b) of s. 596 of the Civil Procedure Code, although 
the effect of such order may be to make it im- 
possible for the plaintiffs to proceed further in 
the case, and consequently an appeal from such 
an order of the High Court to the Queen in 
Council does not lie. Aben Sha v Cassirao 
Baba Saheb. q 260. 


Notes— Ref. 8 Bom 648. 

15 “ ifinal decree ” — Leave to appeal to Her 
Majesty in Council. 

Held, that an order passed by the Chief 
Court on an appeal under Section 588 (6) of the 
Civil Procedure Code, from an order of the 
District Judge, returning a plaint for presenta- 
tion in the Revenue Court, and reversing that 
order, is not a “ final decree ” within the mean- 
ing of Section 5% of the Code, from which leave 
to appeal to Her Majesty in Council can be 
granted. 

of Section 

896 of the Civil Procedure Code ia one which 
finally determines some cardinal point m issue 
in the eause,in respect of the rights of the parties 
and on the merits of the ease. Ganda W v 

Thakar Harkiahen Singh. 

12 P R 1896'. 

16-S 109 ( 1882 s. 695 pinal decree ” 
-Order of remand-Suit to annul incumbran- 
oe^Bengal Tenancy Act ( VIII of 1886 ) s. 167 

Notice— Dismissal of suit on the ground of 
non-service of notice— Appellate Court holding 
service proved and remanding case. 

Where a suit to annul incumbrances by the 
purchaser of at a sale for its own arrears 

was dismissed by the Subordinate Judge, on the 
ground that the plaintiff had failed to prove the 

Bengal Tenancy 

service Of notices was proved and remanded the 
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suit for the trial of the other issues in the case. 

^ Seld, that though the order of the High 
Court was in form an order of remand, it finally 
^ decided the cardinal point in the ease, nr, 

‘ whether the notices were properly served or 
not. The order was therefore a “ final decree ” 
within the meaning of s. 596 of the Civ. Pro. 
Code ( 17 All 115 and 15 Bom 165 Bef. ) 

Ananda Goss! Gossain v Naffop Chandra 
Pal Chowdhupy. 12 C W N 54,5=35 Cal 618 

=8 CL J 168. 

Notes— Ref. 10 C L J 336. 

17— S. 109 (1882 s. 695 )—irinal— Remand 

order Decision of issue governing the case 

Leave to appeal to Privy Council. 

The purchasers of a putni, which was sold 
for its own arrears, sued the defendants for khas 
possession on the ground that they were trespas- 
sers after annulment of their encumbrances by 
notices duly issued under s. 167 of the Tenancy 
Act. The Court of first instance dismissed the suit 
on the ground that the plaintiffs failed to prove 
that the notices were duly issued and served. The 
appellate Court took the opposite view, holding 
that the notices had been properly served and 
remanded the case for the itrial of other issues. 

H«W, that though the order purported to be 
only an order of remand, yet as the appellate 
Court reversed the decision of the first Court 
upon an issue which governed the whole case 
the decree of the appellate Court is a final decree 
within the meiningof 8. 695 of the Code of Civil 
Procedure. (1890) 16 Bom 166;(1814)17 AU 113 ref 

to. Rajbala Debi v Duffer Cheundep Pal 
Chowdhupy. 8 C L J les. 

I 18-Ss. 695, 608-Order of the Judicial Oom- 
misioner prescribing the manner in which a - 
decree of his Court should be executed-Pinal 
decree— Appeal to Privy Council. 

An aplioation was made for leave to appeal to 
Her Majesty’s Privy Council against an order of 
o dating Judicial Commissioner of Ondh 
prescribing the manner in which, and the extent 
to which, the decree of his predecessor should be 
executed. Held, that an order prescribiTiiy 

and the conditions under which execution of a 
decree was to be had is not a “ final” decree or 
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being one passed on review of judgment, but on 
an applnacion to give judgment and decree in 
accordance with an award which had been hied 
in Court. The defendants applied for leave to 
appeal to Her Majesty in Council from the order 
of the High Court of the 23rd June, 1880. Held 
that such order was not a “ final decree” within 
the meaning of section 695 (a), and therefore it 
was not appealable to Her Majesty in Council. 

Ramadhin Mahton v Ganesh. 4 All. 238. 


20— Civil Procedure Code s. 595 — application 
for leave to appeal to Privy Council — Order dis- 
missing suit on preliminary issue. — 

In a suit to recover certain property, plaintiff alle- 
ged adoption. The first Court dismissed the suit, hold- 
ing that the fact of adoption was not proved & did 
not try other issues that were framed in accord- 
ance with pleadings in the case. The plaintiS 
appealed and the High Court set aside the decree of 
the 1st Court & held,%\iQ alleged adoption to be satis- 
factorily proved & remanded the suit for the trial 
of the remaining issues. The defendants applied 
for leave to appeal to the Privy Council against 
the decree of the High Court. This application was 
refused on the ground that the decree was not a 
final decree 6c therefore no appeal lay. 

Tirunarayana v Gopalasami 13 Mad 349. 


Notes:— Ref 10 C L J 336 


21 — S. 109 ( 1882 s, 595) — Final decree pass- 
ed on appeal— High Court— Appeal-Pi ivy Coun- 
cil-High Court’s order refusing to admit appeal 
beyond prescribed period. 


An order passed by the High Court, refusing 
to admit an appeal presented beyond the prescri- 
bed period, is not a decree passed on appeal under 
s. 596 (a) of the Code of Civil Procedure, and is 
therefore not appealable to His Majesty in 
Council. Karsondas Pharamsey v Gangahai 
9 BomL R 566 ==32 Bom 108. 
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order in the moaning of s. 505, Civil Procedure 
Code. Mahapani Indap Knar. S C 105 

18 A — Privy Council appeal — Civ. Pro. Code 
( Act V of 1908 ), s. 109, cl. (a)— Remand order — 
Final order— 

The term final order ” in s. 109, Civ. Pro. 
Code, 1906, denotes an order which finally decid- 
es any matter directly at issue in the case in 
respect of the rights of the parties. An order of 
remand may be a final order within the meaning 
of this section, if it decides in effect finally the 
cardinal point- in the suit or an issue which goes 
to the foundation of the suit. Whether a particu- 
lar order falls in this c«tegory must depend upon 
its contents When the fundamental question in 
the case was whether the suit was barred under 
8,244 of the Code ot 1882, and the first Court held 
that the suit was so barred, but the lower Appe- 
llate Court took a contrary view and remanded 
the suit foy trial on the facts, and this order was 
subsequently affirmed by the High Court. Held^ 
that the ord(‘r of the High Court was a final order 
within the moaning of s. 100 of the code of 1908. 
Sapatmani Dehi v Bala Kpishna Banerji. 

10 C L J 336=4 Ind Cas 459. 

Appeal to Ppivy Council— Against Punjab 
Chief Court’s order of remand— Such order not a 
final decree— See Civ. Pro. Code. 1908, 0. ATLI, r. 
23, s. 109. 52 P R 1907 = 34 P L R 1908 = 
119 PWR 1908. 

19 — I’mal T>ecr«e — Oiv, Pro. Code 1877, ss. 
596 L 595 (a). 

Certain persons interested in an award appli- 
ed under section 525, Code of Civil Pioeeduie to 
have it filed m Court, The Court made an order 
under s. 526 that the claim of the plaintiffs be 
decreed The defendants appealed to the High 
Court from this ‘ decree”. The High Gonrt held 
that the appeal would not lie and suggested to 
the plaintiffs to apply to the lower Court to give 
Judgment according to the award and a deciee to 
follow it. Thereupon the plaintiffs made an ap- 
plication to the lower Court of the nature suggest- 
ed, but styled it one for review of Judgment. The 
lower Court granted the so-called review of juag- 
ment. The defendants apoealed from the order of 

lower Court, contending that the “ review of 
P ha4 improperly granted. On the 
Oourt held that the 
not 


22 -Civil Procedure Code. 1882. s. 595-Order 
directing accounts to be taken-Decree not final 
— Application for leave to appeal. — 

Where a decree has been made dirceting accounts 
to be taken, but there is nothing so special in 
the case as to bring it under cl. (o) o| 596 of 
the Civil Prooedoie Code (Act leate 
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to appeal to tbe Privy 6t)iincil will not be given. 

Rahimbhoy Hubitobhoy v Turner. 

14 Bom 428. 

Notes — Ref: 10 0 L J 336 

23 Prerogrative right of Crown to admit 

appeal where leave to appeal lefu'^ed by High 
Court-Final decree-Meaning of “final” in s. M)5 
of Civil Procedure Code { XIV of 1882) Civil 
Procedure Code, s. 601-Procedure 
Where a decree directing the taking of accounts 
which the defendant contends ought not to 
be taken at all decides in efiect, that, if the result 
should be found to be against the defendant, he 
is liable to pay the amount, the decree is final 
within the meaning of S, 695 of the 
Civil Procedure Code ( XIV of 1882 ) for 
the purpose of appeal. On the ground that a dec- 
ree for an account was not final within that 
section, the High Court refused, under s. 601, to 
grant the defendant a certificate. On his applica- 
tion for special leave to appeal to Her Majesty in 
Council, not by way of an appeal from the local 
Court’s refusal, but asking for the exercise of the 
prerogative right to admit an appeal— H^^Zd that, 
as leave could be granted on any other ground, 
should any appear, besides the ground that the 
Court had refused the certificate without good 
cause, while leave could also be granted on the 
latter ground, if established, to make this applica- 
tion was perhaps, more convenient than to appeal 
from the order of refusal. JSeld also, that the real 
question in this suit having been the liability of 
the defendant to account to the plaintifi upon 
several claims, the decree had decided this against 
the defendant in such a way that, although the 
account had not been taken, the decree was 

final within s 195. Rahimbhoy Habibbhoy 
V Ttti*ner. 15 Boml55=LR 18 1 A 6 

Notes.— Ap 5 M L J 20 P C; Fol 17 
All 112 P C; 36 Cal 493. Ref 22 Cal 928; 4 
Bom L R 212; ^ G L J 168; 35 Cal 618 = 
12 0 W N 546; 12 G W N 1102; 10 C L 
J 336. 

24— Order refusing to appoint a receiver- Civil 
Procedure Code (1882) s. 695-Letters Patent of 
the High Court ss. 39 and 40— 

An appeal to Her Majesty in Council would 
uot lie against an order refusing the appointment 
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of a receiver in a suit. Such matter is not one 
which finally decides any matter directly 
in issue in the case in respect to the rights of 
parties and is not ‘ final ” within the meaning 
of cIs. (a) and (b) of s. 695 of the Civil Piocedure 
Code (1882) and s W of the Letters Patent; nor 
does matter form a special case falling within 
the terms of cl. (c) of s. 59 of the Code or s. 40 
of the Letters Patent. 8 B L R 465 J L E; 17 Cal 
455: 18 Cal 182, and 16 Bom 156: 18 1 A 6 refer- 
red to. Chundi Dutt Jha vPudmanund 

Singh Bahadur. 22 Cal 928. 

25 — s. 595 6. P, C. — Final decree. 

An order comprising the decision of the appel- 
late High Court upon a cardinal issue in a suit, 
which goes to the root of the suit, and which can 
never, while the decision stands, be disputed 
again, is a final decree, notwithstanding that there 
may be subordinate enquiries yet to be made in dis- 
posing of the suit. (16 Bom 166. P C) appr. The 
certificate of leave was refused by the High Court 
on the ground that the proposed appeal was from 
an order of remand under s.662 of theCode of Civil 
Procedure. The first Court had not disposed of 
the suit on a preliminary point and s. 666 appear- 
ed to be more applicable than s, 662. Therefore 
the order, if properly made under s. 56-9, would 
probably be not a final order within the meaning 
of s. 695 cl. (a), but here s.662 was not applicable 
and the order was a final order. Sayed Muzhar 

Husian v Musamtnat Budha Bibi. 

17 All 112 P C. 

Notes— 22 1 A 1. Fol; 22 All 406. Ref.* SOW 
N 617 F B;78 All 19 F B; 26 All 630; 59 
ual 768 F B; 35 Cal 618=12 OWN 546; 

6 A L J 786; 10 0 L J 336; 31 All 645; 8 
0 L 0 168. 

26—S. 106 cl (1)— Privy Council Appeal- 
Order of remand— Decision on cardinal question. 

Where, in a suit for the winding up of a 
partnership business, the High Court on appeal 
disagreed with the first Court in respect of the 
respective liabilities of the parties, and remanded 
the suit for fresh accounts; HeZdJ, that the deci- 
sion of tbe High Court on this cardinal question 
amounted to a final decree in suit, (18 1 A 6; 15 
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Bom 165; 22 I A 1; 17 All 112, followed). 

Bwanka Nath v Haji Mahomed. 7 Ind Cas 622. 

13A. Appeal from High Court’s order of 
remand. 

26 A — Decree against absent defendant — Plea- 
der having no instractions— Application under s. 
108, Oiv. Pro. Code, to set aside, dismissal of— 
High Court’s order of remand under s. 662, whe- 
ther appealable to Privy (Council. 

On the adjourned date of the hearing of this 
defendant was absent, and on his pleader inform- 
ing the Court that “ he had no instructions to 
proceed with the case.” the Court went on, as in 
absence, heard evidence for the plaintiff, and gave 
him a decree for the claim. An application by the 
defendant to set aside the decree under s. 108 of 
the Civ. Pro. Code, was disallowed without oppor- 
tunity given to him to satisfy the Court in terms 
of s. 108 that he was prevented by any sufficient 
cause from appearing at the hearing, the theory of 
the decision being that the applicant had in fact 
appeared so that the decree could not be regarded 
as having been passed ex-jparte. The order dismiss- 
ing the above application was reversed on appeal 
by the High Court which held^ that the decree 
was an ex*parte one and passed an order remanding 
the case for disposal on the merits. On this order 
of remand by the High Court being appealed 
against, the Judicial Committee, held that the 
appeal was not maintainable, because there was 
no final order or decision of an ultimate Court of 
appeal within the requirements of s, 696 (a) of the 
Civ. Pro. Code, and the mere fact that the High 
Court, apparently on the assumption that it was 
such an order, had certified the sufficiency of 
the amount and value of the suit, could not 
render appealable the order not fulfilling the statu- 
tory conditions for an appeal to the Privy Council. 
The Judicial Committee agreed with the 
High Court that the lower Court was m error 
in having disposed of the case without considering 
whether the defendant was prevented by sufficient 
cause from appearing at the adjourned hearing, 
and laid down that what was remanded by the 
order of the High Court was merely the applicati- 
on to set aside the decree, and that it was that 
application which the first Court should, under 
the remand, proceed to dispose of by allowing 
the defendant to proceed to satisfy the Court of 
specified in s. 108, and, then, if 
aside the decree. 
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jRadha Kishan v The Collector of Jaunptip. 
23 All 220=28 I A 28=8 C W N 153 P C 

Notes:— Diss: ISLE 115, 34 Cal 403=11 0 
W N 329= 6 C L J 247=2 M L T 123; Dist: 17 
C BLEl, SOWN 621. 

(14) Decree affirming the decision of the 
Court immediately below. 

27— Decree affirming decision of Court 
below. 

jSeld,that a decree of the High Court dismissing 
an appeal for want of prose<’ution, the appellants 
not having supplied their counsel with materials 
upon which to argue the appeal when it was call- 
ed on for hearing, was a decree affirming the de- 
cision of the Court immediately below within the 
meaning of s. 596 of the Code of Civil Procedure. 

Beni Rai v Ram Lakhan Rai, 
20 AH 367=18 WN 77. 

27 A-(] 677)- Arts 178, 180-Order dismissing 
appeal on default by the Privy Council— Affirm- 
ance of decree below— Limitation for execution of 
decree 

The decree-holder obtained a decree for sale 
upon mortgage. The judgment-debtor appealed, 
but the High Court dismissed the appeal on 8th 
April 1893. The appellant appealed to the Privy 
Council, but took no steps to prosecute the appeal. 
His appeal was dismissed for want of prosecution 
on 13 th May 1901. On 14 th May 1904, the decree- 
holder applied to the Court below to make the 
order for sale absolute. The application was dis- 
missed on the ground that the procedure prescribed 
by s. 610, Code of Civil Procedure 1882, had not 
been followed. An application was made by the 
decree-holder on 11th June, 1906 under 8.610, and 
the decree was transmitted for execution to the 
Court below. The present application was then 
made for order absolute. The judgment-debtor 
pleaded limitation in bar of the application. Meld^ 
that the dismissal of the judgment-debtor’s appeal 
for want of prosecution was an affirmance of the 
deoree of the High Court within the meaning of 
B. 596 of the Code, it being immaterial on 
what grounds appeal was dismissed. The order of 
His Majesty dismissing the appeal for default was 
an affirmance of the decree of the High Court and 
was alone capable of enforcement. An application 
for such enforcement made within twelve years bf 
the date of the order was governed by Art 181) of 
the Limitation Act 1877, and wm an appMcatit^^ 
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which was made wii-hia tim3. L R 6 A C 482; 20 
All 367 ; approved of and applied. 

Abdulajid v Jawahir Lall 
7 A L J 1001 FB»83 All 154 

(15) Cancellationof notification on the 
ground of error. 

28t — Pleadership examination — Notification 
of a candidate having qualified — Civil Procedure 
Code, chap, XLV. 

A candidate at an examination for pleader- 
ship, a mistake in the computation of his marks 
having been made, was erroneously declared qua- 
lified for admission as a vakil of the High Court 
by a Crovernment uo*'ifloation.The mistake having 
been discovered, such notification was, so far as he 
was concerned, cancelled. He then petitioned 
the Hierh Court in the matter, and was informed 
by it that his name must he excluded from such 
notification, as he had not qualified by obtaining 
the requisite number of marks. The candidate 
having applied for leave to appeal bo Her Majesty 
in Council, that chap.XLVof the Civil Pro- 
cedure Code had no application, and the matter 
was not one in which the High Court was con- 
cerned to grant or refuse leave to appeal to Her 
Majesty in Council. Sakhnandan Lai. ! 

6 All 16S 

(16) Order remanding suit for retrial 

29.— H^Zi that the High Court has not any 
power under Act X of 1877 or cl. 31 of the Let- 
ters Patent to grant leave to appeal to the Privy 
Council from an order of remand. Tetley v 
Jai Shankar. 1 All 726. 

(16A) Appeal from order of remand not 
usually admissible 

30 — C. P. 0. S. 109; 0 41 r 25 (1882 Ss. 696 
and 562) — Appeal to His Majesty in Council. 

Appeal from ord 'r of remind not usually ad- 
missible. 

An order under ‘section 362 of the Code is not 
ordinarily capable of being the subject of an ap- 
peal to His Majesty in Council, though it may 
possibly be so, if the order in question has the 
effect of deciding finally the cardinal point in 
the suit (A. W N (1903) 159, Fol 2 0 W N p 

201 Ret) Ram Sarup v Ram Dei. 

^ ^ A W H (1907), 291=5 A L | 57. 
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81. — Application for leave to app( al to Privy 
Council — Order of remandjunder Section 56-9, Ci- 
vil Procedure Code— ‘*Pmal decree,” 

Eeld^ that an order of remand under Section 
562, Civil Procedure Code, made in consequence 
of a finding that a cause of action had been dis- 
closed by the plaintiffs, and directing a trial of 
the case set up for the plaintiffs on its merits, is 
not a “final decree” within the meaning of Sec- 
tion 695 (^a) of the Code of Civil Procedure. 

Yusaf Shah v Ghulam Jilani. 56 P R 1888 

32. — O.P.a S.109 (1882 S. 595)— Pinal decree 
—Appeal from order under s. 692, CPC. 

An ord^r under s. 56% is nut ordinarily capable 
of being the subject of an appeal to His Majesty 
in Council though it may possibly be so, if the 
order in question has the effect of deciding finally 
the cardinal point in the suit. 17 All 1 12; 8 Bom 
648 and 10 M I A 340 referred to. Habibun- 

nissa v Munawarunuissa, 
1903 AWN 159. 

(16B) Order of remand disposing of cardi- 
nal issue constituting a final decree. 

33. — C. P. 0. Ss. 109, 110; O 41 r 25 (1882 ss. 
595, 696, 562) — “Final decree”— Remand order — 
Cardinal issue. 

A cardinal issue in a case is an issue which 
goes to the foundation of the suit and not one 
which merely relates to a matter of procedure, 
e. g, the competency of the forum before which 
it is brought to dispose of. 

An order of remand is a “final docree” within 
the meaning of s. 696, Act No XIV of 1882, when 
it disposes of the cardinal issue in the case. 

An interlocutory order may be impeached be- 
fore the Privy Council when appeal is preferred 
against the final decree in the cause, 

Mujtaba Husain v Jamal-ud-din 1 A L J 26. 

(17) Power to admit appeal. 

34. — Admission of appeal— Privy OouncU’s 
Appeals Act (ll of 1863), s. 1— Act XXXli of 
1871, S. 18-Subordinate Court, 

The words “Courts of highest civil jurisdic- 
tion in any 1 rovipce” ip Act of ^8^3 lefer^tp 
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the general jurisdiction of the Courts, and not to 
the finality of their decisions in particular cases. 
A Court which, under the provisions of Act 
XXXII of 1871, is a Subordinate Court, has no 
authority, under Act II of 1863, to admit an 
appeal to Her Majesty in Council even where its 
decision is dnal. HaMoc Bux v Jawahir 
Singh 3 Calc 522. 

Notes.— 6 I A 161=4: 1 A 178. Appl; 8 Cal 
769. Dist: 17 Cal 311 P C. Ref: 
6 Bom L R 985 

(17 A) Order of remand determining only 
apart of the case. 

35..C.P.C.SS.109, 2 and Sch. 1, 0. 45 -Practice- 
Appeal to the King in-Council— Order of remand 
—Cardinal point— Order, final and interlocutory. 

An order of remand, which determines only a 
part of the case and leaves other matters still to 
be determined is not a ‘final order' within the 
meaning of a 109, Civ. Pio. Code. Final and inter 
locutory orders distinguished. 17 All 112; L R 
B OP 0 67; L R, (1591); 1 Q B D 734 Ref. 

Baij Nath Dass v Sohan Bibi. 

6 ALJ786=6 MLT94j=S Ind0a8 967= 

31 All 54b5. 

(17B) Order rejecting application for 
amendment of decree 

36.— C.F.r'.Ss. 109,110; 0.20 r.6,S.I52 (1852 Ss. 
696, 20 »)— Charter Act, 01. 39— Order under 
S. 202, C P 0.— “Order made in its final appel- 
late jurisdiction,” 

An order by the High Court rejecting an ap- 
plication for amendment of its own decree in ap 
peal, is not an order made on appeal and no ap- 
peal lies to the Privy Couueil. Quaere, — Whe- 
ther such an order is one passed on appeal by the 
High Court in its final appellate jurisdiction and 
whether it is “final” 6 W R Misc. Ref 102. lo 
W R F B 1 fol: 21 W R 205 not fol. Sunder 
Kocr V Chandishwa Prasad Singh. 

30 Cal 679=301 A 20 
Notes.— 32 Bom 708 =9 Bom L R 666. 

(17C) Order deciding competency of land 
acquisition judge to review portions of 
award. 

ar-O.P.C.Ss. 109,115-High 4ct (24 k 26 
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Viet., C, 104), S. 15— Letters Patent, S. 59 — 
“Final order passed on appeal,” meaning of— 
Order for discovery— Order deciding competency 
of land acquisition Judge to review certain por- 
tions of award— Final order— Privy Council ap- 
peal, whether lies. 

An order passed by the High Court, in the 
exercise of its revisional jurisdiction under S 115 
of the Civ. Pro. Code, or of its power of superin- 
tendance under S. 15 of the Charter Act, is “an 
order made or passed on appeal” within the 
meaning of S. 100 of the Civ. Pro Code and S. 30 
of the Letters Patent. 

The term “final order” in S. 109 of the Civ. 
Pro. Code and S. 35 of the Letters Patent, de- 
notes an order which finally decides any matter 
directly at issue in the case in respect of the 
rights of the parties. If the order decides in 
effect finally the cardinal point in the suit, and, 
therefore, is an order which can never, while the 
decision stands, be questioned again m the suit, 
it IS “final, ’ notwithstanding that there may be 
subordinate inquiries to be madf*. 

In a land acquisition case, the High Court, 
on the application of the parties, ordered, under 
S. 175 of the C, P . C., that the Judge had no ju- 
risdiction to review, at the instance of the Secre- 
tary of State, the award of the Collector in so far 
as it was not challenged by the claimants, and 
also, that he had no jurisdiction to make an or- 
der for discovery, 

thanhe order of the High C'onrts was 
not a “final order” within the meaning of S. 209 
of the C. P. C , or S. 39 of the Letters Patent; for 
although it determines only a question of law 
which affects one part alone of the case, it leaves 
other matters still to be determined. 

An application for leave to appeal to the 
I Privy Council against the order was, therefore, 
refused. (21 W R 263, relied upon; 30 Cal 679,’ 

List.) Secretary of State for India v Bri- 
' tish Indian Steam Navigation Co. 

9 Ind Cas 183*13 CL J 90. 

(b) SUBSTANTIAL QUESTIONS OF LAW. 

(1) Power of Indian Legislature. 

38.— Substantial Question of Law-^ln<tiau 
J^egisl^ature, ^owei: of— Act Yl qf 1874^ % 4— 




UH 
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Letters Patent, 1865, cl. 39 — 24 &; 25 Yict c 104 
S. 9-24 & 25 Yict c.67 (Indian Councils Act), S. 29. 

The provision in S. 5 of Act VI of 1874, that 
where there are concurrent decisions on facts, the 
case must in order to give a right of appeal to 
the Privy Council, involve some substantial ques- 
tion of law, is not vUm mre<} of the power of 
Indian Legislature as being a curtailment of the 
jurisdiction given to the High Courts by Letters 
Patent, 1865, cl. 39, S. 22 of 24 & 25 Viet, c. 67, 
must be read with Ss. 9 and 11 of 24 26 Viet. c. 

104. By the express words of s. 9. all previously 
existing powers were reserved to the High Courts, 
provided the Letters Patent did not interfere 
with them, and as to these powers the Governor 
General in Council is expressly empowered to 
legislate. Even if, therefore, the power to ad- 
mit an appeal to the Privy CDuncil were confirm- 
ed by the Letters Patent under the authority of 
24 & 25 Viet, c. 104, it was, not being a new 
power, subject to the legislative control of the 
Governor-General in Council. Ihe mtio deci- 
de7id%, 24 B LB; 106, dissented from. 

Feda Hossein. 1 Cal 431. 

Notes. — 3 Gal 68 F B. Bfif. 20 Bom 699, 

(lA) A question of construction of 
document. 

S9.-C PCS 110: 0 44 r 2 (1882 Ss 59d and 698) 

Substantial question of law, ” construction of 
a document. 

Held^ that the words “substantial question of 
law” in S 596, do not include a question of the 
construction of a document. (11 C W N OGZVIll 


Appeal to Privy Council -Gontd. 

1 Cases in which appeal lies ornot-Contd. 
finding of the lower courts, sniBoient to found an 
appeal. Moran v Mitt« Bihee S Cal 2S8. 

Notes —Con: 2<i All S4i Ref; 20 Bom 699. 

41— CPO S 110 f1882Ss 69fi) Appeal to 
His Majesty in Council— “Substantiai question 
of law ” what is a question of fact — Leave to 
appeal refused. 

The main question at issue in a suit for parti- 
tion of moveable and immoveable property being 
whether the family was or was not joint in title 
and interest, the defendants, on being asked what 
they would call evidence to prove, set down a se- 
nes of faets which they alleged that they could 
prove,and which, they contended, indicated that 

the family was at the time of suit joint as to pro- 
pertyaswell as m other respects. The plaintiff 
admitted the facts so alleged, and the parties, 
therefoie, summoned no witness on either side. 
Some documentary evidence, however, was put 
in, mainly consisting of the will of the late head 
of the family. 

Hehl^ that the finding on these data as to 
what was the status of the family was a finding 
of fact merely and could involve no “ substantial 
question of law” within the meaning of Section 
696 of the Code of Civil Procedure, Parsotam 
Rao Tantia V Janki Bai 8MLTl6a= 

1908 W N 7. 

(3) Form of judgment. 

42.— S 633 C P C.— Judgment-Rules framed 
by High Court. 


ITol:) Udairaj Singh v Raja Bhagwan Ba- 
khsh 10 0 C 308. 

(2) Questions of Law arising on evidence. 

40.— Question of law based on evidence- Act 
VI of 1874 S ©--Substantial question of law — the 
substantial question of law which, by s 5 Act VI 
of 1874, the appeal to the Privy Council must in 
value, in order to allow an appeal in a case where 
the decision of the lower Court is affirmed in the 
decree appealed from, is not limited to a quis- 
tion of law arising out of the facts as found by 
the courts from whose decisions it is desired to 
appeal. A question of law arising on the evid- 
ence taken in a ease is, without reference to the 

q,c.7t 


The intention of L^^gislature as expressed in 
s 683 of the Code of Civil Procedure, was that 
the High Court might frame rules as to how ite 
judgments should be given, whether orally or in 
writing or according to any mode which might 
appear to it best in the interests of justice. The 
section does not merely give the High Court 
power to direct that judgments shall be recorded 
in a particular book, or with a particular seal, 
Kule 9 of the rules made under s 633, in March, 
1886, IS therefore not tires of the Court 
and it modifies the provisions of s 574 in their ap- 
plication to judgments of the High Court, With 
reference to the terms of Rule 9, it is not necess- 
ary, in a case where the High Court substantially 
adopts the whole judgment of the Court below, tp 
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go through the formality of re-stating the point 
at issue, the decicion upon each point, and the rea- 
sons foi the decision. 

Per Edge, C. J. — Apart from rule it never 
was intended that s 574 of the Code should apply 
to cases where the High Court, having heard the 
3 udgment of the Court Lelow and arguments 
thereon comes to the conclusion that both the 
judgment and the reasons winch it give« are 
<*omp1etely satisfactory and such as the High Court 
itself would have given. Assuming the provisions 
Of 8 ^74 to be applicable, a -judgment of the High 
Court stating merely that the appeal must be dis- 
missed with costs and the ludgment of the first 
Court affirmed and that it w as unnecessaiv to say 
more than that the Court agreed with the Judge’s 
reasons, is a substantial compliance with those 
provisions. The judgment o* the High Court in 
a first appeal was as follows.* This appeal must, 
in my opinion, he dismissed vifli oo^ts, and the 
judgment of the first Court affirmed, and 1 do not 
think it necessary to say more than that weagiee 
with the Judge’s reasor s.” The appellant applied 
for leave to appeal tu Her Majesty in Council on 
the ground f hat the requirements of s 674 of the 
Code of Civil Procedure had not been complied 
with. Iffld by the Full Bench that objection in- 
volved no snhstanhni <jnestion of law, and that 
the application for leave to apptal must there- 
fore he rejected. Sundar Bibi v Bisheshar 
Nath 9 All 93=6 W N 802. 

(4) Concurrence of two Courts on facts. 

4*3. — Cor current opinions of two Courts on 
facts — “Affirming” judgment of the lower Court 
Civil Proc<‘dai*e Code ( Act XIV of ]8t92 ) s 
596— question of law— case decided on facts. 

In a <Mse whith involved issues both of law 
and of facts the Subordinate Judge, being of opin 
ion that two issues of facts were sufficient to dis- 
pose of the case without going into other issues, 
decided both the issues against the plnintifF. The 
High Court found on those two issues in favour 
of the plaintifi but laiseda further question of 
fact on the evident and deciMcd that ugainst 
him, coming finally to the same conclusion as the 
subordinate judge though disagieeing with him in 
all hli fipditigs or in the reasons on wliich ihej 
on an application for leave 
that High Couit 
‘ the }udgm^i^‘ 1 ^j^ 


r 
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1 Cases in which appeslliesor not-OG/itd. 

within the meaning of s 596 of Civil Procedure 
Code. It was further Held— that even assuming 
the judgment of the lower Court was affirmed by 
the High Court that there were substantial ques- 
tions of law in the case which entitled the plaintiff 
to appeal, notwit bstai ding that such questions 
might be immaterial to the deci«!ion of the ease, 

Ashghar Reza v. 
Hyder Reza 16 Calc 287. 

Gopinath Bif bar v Goliick Chnndcr Bose 

16 Calc 292. 

Notes: Dist21 Cal 623; 20 All B67; Ref* iO 
Bom 60/?, 

44 , — Where the Appellants before the Judi- 
cial Committre failed to show any miscarriage of 
justice or the voilation of any principle of law or 
procedure, their Lordships refused to interfere 
with the concurrent findings of two Courts on 
pure questions of fact, although they thought 
the case to bf‘ one of great difficulty. 

Rani Srimati v Khajendra Narain Singh 

9C WN74<=31I A 127. 

' 45 .— Substantial question of law 

The expression “involve some substantial qu- 
estion of law’* as u^^fd in s 696 of the Code of 
Civil Proceduie must be construed with refer- 
ence to the practiceof the Privy Council not to 
interfere with concuirent findings of facts of the 
Courts below, and this being so, it cannot be 
said that a question which arises only if the con- 
current findings of fact of the Courts in India are 
disregarded, a question which can never arise 
as long as the Privy Council maintains the con- 
current findings of fact, is a substantial ques- 
tion of law which the appeal to the prny Ooun- 
^ilinvolves. (2 Cal 226) (16 Cal 292 Note) (20 
Bom b9i>) leferred to. Banke I al v Jagat 
Narain 23 All 94=21 WN 8. 

46 — Civfi Piocedure Code 1882. Section 696- 
Appeal to Privy Council— Concurrent tindings 
on facts-Snbstantial question of law- Procedure. 

On an application for leave to appeal to the 
Privy Council whereupon question of fact the 
decision of the /*’hief Court was concuriept with 
that of the Couit of first instance and npqn tho 
facts asfonnd no substantial qu^atioh o|law was 
IpTolvfedi Md, ib^t unde? the left hipe|-^ 
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tion 696, i 'ivil Procedure Code, the plamtifiE was 
not entitled to appeal and therefore leave to ap- 
peal should not be given, 28 Calc 190, ^3 Calc 918, 
20 Bom 699, cited 16 Oal287;16 Cal 292, dissented 

from. Likal v Sharif-til Hassan Khan 

48 P R 1904. 

(5) Confirmation of decree of Lower Court. 

47.— Civil Procedure Code (1882), s 596 

Substantial question of law — Per Jardine J.- j 

Where the High Court in app^^al has confirm- 
ed the deciee of the lower Court and has taken 
substantially the same view of the facts and 
whereupon the facts as found by both Courts, no 
question of law arises, leave fo appeal to the Pri- 
vy Council should be refused. Per Banade, J.— 
There is a distinction between t>>e confirmation 
of a deciee and the affirmation of rhe decision 
and findings of the Courts of first instance by 
the High Court. The substantial question of law 
referred to in s 696 of the Code of Civil Procedure 
(Act XIV of 1882) need not directly arise out of 
the concurrent findings of fact, but it is enough 
if it is involved in those findings, and can, if the 
appeal is allowed, be raised in the course of the 

argum ent. Vishiwumbhar Pandit 

20 Bom 699=P J 1895, 283. 

4,7 — Permission of appeal to Privy Council 
—Amendment of decree by way of amplification 
of its wording— .Affirmation— -Insufficient time 
given to produce evidence— Foreclosure proceed - 
mgs-Defective notice-Suhstantial question of law- 
Giv Pro Code (Act XiV of 1882), s. 696. 

Eeld, that, where on appeal, the decree of the 
ti rst Court has been so far amended as to include 
therein expressly, plaintiff’s rights in the Sham- 
laf JDeh and Shanilat Patti with other appurten- 
ant rights as claimed, but has otherwise] been con- 
firmed on all points, the decree has been practi- 
cally affirmed within the meaning of the last cla- 
use of s. 596, Civ Pro Code— the addition made 
is simply an amplification of its wording and does 
not amount to a variation so as to give right of 
appeal to his Majesty in Council. Ileld^ also, 
that none of the following defects is fatal to the 
foreclosure proceedings and consUtutes a substa- 
ntial question of law under &. 596, Civ Pro Code, 
that the notice was bound to state the actual area 
btaimedand not merely the Biswas’ share 
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actually entered in the mortgage-deed and that as 
there were two deeds of mortgage, two separate 
notices were required, notwithstanding the fact 
that the second deed v^as one of further charge 
only. Held^ further, that a vague assertion to tbe 
effect that sufficient opportunity was not given 
for producing witnesses cannot be treated as a 
substantial question of law. Diwan Atodul 

Hakim v Harilal. 62 P W R 1 908. 

(6) Rejection of Application to take Addit- 

ional Evidence on Appeal. 

48 — Application rejected — Tivil Procedure 
Code (1882) ss 568, 696. 

The rejection of an application under s. 568 to 
take conditional evidence on appeal, is not one 
involving any “Mibstantial question of law” with- 
in the meaning of s. 596 so as to give the right to 
an appeal to the Privy Council. 

Ppem Chand Moonshee. Upendra Mohan 
Ghose V Gopal Chandra Ghose. 

21 Cal 484 

Notes:— Ref: 28 Bom 4, 

(7) Non-production of succession certificate 

at the proper time. 

49— Succession Certificate Act (VII of 1889), 
s. 4— Order granting application for execution of 
decree. 

The representative of a decree-holder applied 
for execution of a decree without producing be- 
fore the Court a certificate of succession as requ- 
ired by Act No V II of 1 889, s. 4. The Court to 
which the application was made granted executi- 
on. The judgment-debtor appealed to the High 
Court, by which the order of the lower Court was 
sustained upon production before it (the High Co- 
urt) of the necessary certificate of succession. 
Held that an objection that tbe said application 
for execution was improperly granted by reason 
of the non-production of the succession certificate 
before the lower Court did not raise a “substant- 
ial question of law” within the meaning of s. 
59d of the Code of Civil Procedure, so as to warn 
the Hight Court in granting leave to appeal to 
Her Majesty in Council. Shuja Ali Khan v 
Ram Kttap. 20 AH 118, 

(8) Malicious prosecution Suit for. 

50 — Malicious piosecution- - Difference betwe- 
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en trial in England by jury and in India without 
one— -Ooncerrent judgments on facts. 

In a suit for malicious prosecution, the only 
question involyed is a question of fact. In Eng- 
land the jury finds the facts and the Judge has to 
draw the inference therefrom, while in India the 
judge has to do both thf» things when the case is 
tried without a jury. !Ihere was accordingly no 
substantial question of law in the case, and the 
High Court granted the certificate allowing the 
appeal under a misapprehension. Mody v 

Queen Insurance Co. 4 C W N 781. 

Notes:-Eef : 6 0 W N 169. Appl: 24 Mad 

549. 

(9) Question of General interest or of pub- 

Hc or private importance 

51~0.P.0.S. 109;O 44 r 5 (1882 Ss.595 and fiOO) 
—Suit below Bs. 10,000 ‘ otherwise a fit one for ’ 
“-Question of general interest or public import- 
ance. 

Under s« 600, in order to grant leave to appeal 
to the P 0 in a suit below Es. 10000 the mere 
fact that the question involved is a substantial 
question of law is not sufficient. It must in addi- 
tion, be a question of general interest or of great 
public or private importance, or the like. 

Bhagwan Parshad v Thakur Rudr Partab 
Narain Singh. S 0 C 168 

(10) Questions affecting financial and Com- 

mercial position of Companies. 

51-O.P.a 0 46 r 1(1882) S 694~Appeal— 
Privy Council-Certificate to appeal— High Court- 
Indian Companies Act (VI of 1882).Memorandnm 
of Association Act (XII of 1895). 

The term decree in S. 594 of the Civil Proced- 
ure Code, 18^^, includes an order passed by the 
High Court under the memorandum of Association 
Act, 189B or under the Companies Act, 1882, 

The High Court granted leave to appeal to the 
Privy Council on the grounds that the questions 
involved might seriously afiect the financial and 
commercial position of the Company in question 
and that it was of importance to Indian Companies 
Renerally that their rights should be precisely de- 
fined in relation to the point that arose in thecase. 
Bombay Buma Trading Co v Dorabji, 

8 Bdm L R 848 =27 Bom 415. 


Appeal to Privy Couucil -Cnotd, 

t Cases ia which appeal lies or not- Cbntd. 
(C) CONCURRENT JUDGMENTS ON FACTS. 

(1) Finding of facts not concurrent but in 
effect the same. 

53— Concurrent Judgments on facts. -Finding 
of facts not concurrent though the same in effect 
—Civil Procedure Code (1882) ss. 596, 600. 

Where there is no point of law involved in a 
case the mere fact that the finding of the Appell- 
ate Court does not in terms coincide with the fin- 
ding of the Original Court is not sufficient, where 
the findings of fact of the two Courts are the same 
in effect, to give a right of appeal to the Privy 
Council, notwithstanding that the value of the 
suit is more than Es 10,000, 16 Calc; 287, dis- 
tinguished. Thompson v Calcutta Tram- 
ways Company. Cal 528. 

54?-C.P.C. S, 110 (1883 S. 696)-Deci8ion Inter- 
pretation — Decree affirming the decision of the 
Court immediately below. 

The natural, obvious smd j77'ima facie meaning 
of the word, “decision” is the decision of the 
suit by the Court : and in S. 696 of the Civil 
Procedure Code the term bears the same mean- 
ing. 

A decree is to be regarded as affirming the de- 
cision of the Court immediately below when the 
appellate Court confirms the order passed; the 
fact that the reasons given by the appellate Court 
are not the same m respect of some matter of fact 
makes no difference. Tassaduq v Manick- 
chand. 5 Bom L R 100“25 All 109= 

SO I A 35 P C 

Notes:— Dist: 31 Cal 57 T C. 

(2) Concurrence of two Courts in deciding 
fact. 

55— Where the decree of an appellate Court 
has approved the decision of the Court immedia- 
tely below it, upon the issue of fact, and no sub- 
stantial question of law is involved, no appeal 
is open under s. 696 of the Code of Civil Proced- 
ure and leave should be refused. Kuar Nirbhai 

Das V Rani Kuar. 16 All 274 P C. 

56- 0. P.C. S. 110 (18S2 8. 696)-Appeal to His 
Majesty in Council — Leave to appeal- Oonouirent 
finding of fact— Leave. 
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Appeal to Privy Council-C^on<(i. 

1 Cases in which appeal lies or not^ContcL 

Where there are concurrent findings of the lo- 
wer Court and of the High Court upon questions 
of fact and no question of law arises, a certificate 
granting leave to appeal to His Majesty in Coun- 
cil should not be granted, (23 Cal 198 P C FoL) 

Sukalbatti Mandurani v’Buhulal Mundar. 

5 CWN 455=28 Cal 190. 

Notes:— Fol: 59 P R 1906=177 P L R 1905 
Cited 48 PJE 190^. 

57 — Leave to appeal to the Privy Council — 
Substantial question of Law— Orders passed und- 
er Section 588 (16). 

Keld, where the Chief Court in appeal has con- 
firmed the order pf the lower Court, and has taken 
substantially the same view of i the facts, and from 
the facts as found no substantial question of law 
arises, leave to appeal to the Privy Council should 
be refused. Held also, that an appeal may lie to 
the Privy Council in certain cases from an order 
passed under Section 588 (16). Mussammat 
Surasuti v Eshri Pcrshad. 

61 PR 1900. 

57 A — Concurrent judgments on facts. 

The Privy Council will not interfere with the 
concurrent judgments of Original and Appellate 
Courts, upon matters of fact, in the absence of 
any contravention of law or procedure, unless 
very definite and explicit grounds for that inter- 
ference are assigned. Moung Sha Htjyeeri 
V Moiitig Paftnyo. 28 Cal 1 P C= 

27 I A 166=4 OWN 808 = 2 BomL R 985 

=7 Sar 786. 

Notes.— Hiss: 5 C W N 692. 

58— Malice and want of reasonable and pro- 
bable cause— Question of fact or law— Privy 
Council Appeal— Leave— Concurrent findings.* — 
According to English law, it is for the judge and 
not for the jury to determine what is reasonable 
and probable cause in an action for malicious 
prosecution. The jury finds the facts. The judge 
draws the proper inference from the findings of 
the jury. In that sense the question is a question 
of law. But where the case is tried without a jury 
there is really nothing hut a question of fact, and 
a question of fact to be determined by one and 
the same person. Consequently where both the 
Courts in india found reasonable and probable 


Appeal to Privy Council-Oontd. 

1 Cases in which appeal lies or noi-Co7itd. 

cause, their Lordships held that leave should not 
have been granted on the concurrent finding. 

Pestonji M. Modi v. Queen Insurance 
Company 25 Bom 332 PC= 

2 Bom L R 939=4 C W N781. 

Notcs.-Ret: 28 Cal 597; 0 C W N 159; 24 Mad 
549; 30 Bom 57; 7 Bom L R 655: 9 Bom 
L R1134. 

(3) Original Court’s decision on fact aflSrm- 
ed by the first Appellate Court. 

59 — Decision on fact — Apppllate Court affirm- 
ing the decision on the Final Court — Civil Proce- 
dure Code, (1582) S. 5P6. 

The Appellate side of the High Court had 
affirmed the decision of the Original side of the 
High Cnurt. The judgment depended on the fact 
viz., whether the defendant was a major at the 
time when he executed the first of the two mort- 
gages, for the foreclosure whereof the suit was 
brought. No question of law, either as to the 
construction of documents or any other point, 
was raised, JBCeld that the present appeal can- 
not be entertained. 16 All 274, 

Tulsi Pershad Bhakt v Bcnayck Misser. 

23 Cal 918=LR28IA 102 

Notes— Fol; 28 Cal 190. 

(4) Appeal from judgment of judicial 
Commissioner sitting alone. 

60— Appeal from judgment of Judicial Com- 
missioner sitting alone— Case in which an appeal, 
beard by the Additional Judicial Commissioner 
of Oudh sitting alone, was remanded to the Court 
of the Judicial Commissioner to be tried by the 
Judicial Commissioner and the Additional Judi- 
cial Commissioner sitting together. 

Gaoga Baksh Singh v Babu Dalip Singh, 
24 All 13=5 CWN 781. 

61 — C.P.C.S. 110 (1882 S, 596) — Last clause — 
Affirms— Privy Council, leave to appeal to— 
Decree of affirmance or refusal^Valuation. — 

In a Land Acquisition case the applicant 
claimed a sum of Rs. 77,000 odd as the value of 
the land taken; the Collector assessed the value 
at Rs. the Judge on reference to him up- 
held the Collector’s award. The applicant then 
preferred an appeal to the High Court valuing 



64<— Application foi leave to appeal to Hi 
Majesty in Oounnl-Decision of High Court, var^ 
ing the decision of the lower Comt — Right t 
appeal as a matter of right— V anation in judg 
ment, however slight, whether gives right of appea: 

Where the decree of a lower Court is nc 
wholly affirmed by the judgment of a High Cour 
but Iff f ffHed only in one particular, the persoi 
#li6m s^ich variation i» made is entitle* 


Appeal to Privy oounciI-^'<?/iifrf. 

1 Cases in which appeal lies or iio%-Contd, 

as of right to a certificate of appeal to His Ma- 
jesty in Council. 8 0 W N 294 , 62 P W K 1908, 
not Fol.* 10 0 C 65, Fol: Narpat Singh y. 

Ealka Bux Singh, 9 Ind Gas 1040. 

(8) Provisions of C. P. C. allowing 
appeal in special cases 

65—0. P, C. S. 109 (1^82 s. 595). 

Sections 596 and 600 of the Code of Civil Pro- 
cedure permit an appeal to the Privy Council if 
the High Court certifies that the case is fit for 
appeal “otherwise”, ?.*»., when not meeting the 
conditions of s. 696. This provision is intended 
to meet special cases, such, for example as those 
in which the point in dispute is not measurable 
by money, though it may be of great pubRo or 
private importance. Banavsi v. Kashi Krishn, 
3 Bom L R 154=5 C W N 193=11 M L J 56 
=23 All 227=28 I A 11 P C. 

Notes:— Appr: 6 0 0 >68; Ref: 25 All 416; 24 
All 2,46 = A W N (1902), 46; 31 Cal 306 = 
8 C W N 226. 

(9) Differing decisions of questions of fact 

65i4 — Civ. Pro Code (Act XIV of l882), S 
668 — Fresh evidence, admission of, by appeal 
Court, with assent or without objection— Regu- 
larity, if may be questioned on further appeal 
—Question of fact, differing decisions on— Mater- 
ials not same m both Courts — Interference on 
appeal by Privy Council— Practice.— 

Where the Appellate Court, with the assent 
of both sides, examined three witnesses and also 
admitted documentary evidence, and there was 
nothing to show that the admission was obj'ect- 
ed to at the time, 

Held^ that it was not open to a party, on ap- 
peal to the Privy Council, to take exception to 
the regularity of this procedure. 

Where, on a pure question of fact, viz., the 
genuineness of a Will, two Courts in India dif- 
fered. but the materials before them were not, 
owing to the admission of fresh evidence by the 
Appeal Court, entirely the same, the Judicial 
Committee could not reverse the appellate judg- 
ment, unless satisfied that it was wrong. Not 
being so satisfied, they dismissed the appeal. 

Jagarnath Fershad v. Hantimaii Pcrsliad^ 
18 C W N 830 (P C)=10 C L J 74^ 
6 M L T 7=11 Bom L R 861=36 Cat 833 
3 Ind Cas 465=12 M I, 
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Appeal to Privy Council Gontd. 

1 Cases in wMch appeal lies or noX-Contd , 

the appeal at Bs, 49,000 odd being the differen- 
ce between the Collector’s award and the amount 
claimed. The High Court partially decreed the 
appeal by giving the petitioner an additional sum 
of about Rs* 7,000. The appellant then applied 
for leave to the Privy Council:— that the 
decree of the High Court was properly a decree 
of affirmance of the first Court’s decree as regards 
the subject matter of the proposed appeal, and as 
there was no question of law the application 
ought to be refused. Raja Sree Nath Roy 

Bahadur y. Secretary of State for India, 
8 CWN294 

(5) No right of appeal when two Courts 
differ only as to costs. 

62— C.P.C. S 110 (1882 8. 696). 

Meld^ that the last clause of s. 596, Civ. Pro. 
Code relates to the subject matter of the suit and 
therefore there is no right of appeal when the 
two Courts differ only as to costs. SOWN 294 
Disa. Thakur Baldeo Bakhsh y. Thakur 
Lalji, 10 0 C 65. 

(6) Divergent reasons for decision 
which arc concurrent. 

63— Fnvy Council— Leave to appeal— Deci- 
sions concurrent — Reasons for decisions divergent 
—Substantial question of law— C. P. C, (Act TI 
of 1908), S. 110. 


Where the decrees are concurrent, but the 
reasons for the decisions aie divergent, leave to 
appeal to His Majesty in Council cannot be gran- 
ted, unless the applicant shows that some sub- 
stantial question of law is involved in the appeal. 
(25 All 109; 30 I A 35, Ref;) 

Banga Chandra Dhar y. Pukai Behari, 
13 C L J 501. 


(7) Variation in judgment, however slight, 
whether gives right of appeal. 
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Appeal to Privy ComcM-Gontd. 

1 Cas<»s in which appeal lies or not 
(d) VALUATION OF APPEAL. 

(1) Suit for possession and mesne profits. 

00 — Where a plaintiff sued for possession of 
property with wasilat, and did not (it being un 
der the rules unnecessary for him to do so) in- 
clude the wasilat in the yaluation of the suit; and 
the suit was valued at Rs, 6,516, but with the 
wawlat would have been valued at over Bs.10,000 
— Meld, that, on appeal fiom a decree in favour 
of the plaintiff, there was matter in dispute in 
excess of Rg. 10,000. Anonymous, 

1 Ind Jur 0 S 68. 

Gooroo Dass Roy v. Gholam Mowlah, 

Marsh 24; 1 Hay 103. 

00^— Value of suit for purpose of appeal to 
Her Majesty in Council— Certificate for leave to 
appeal to Her Majesty in Council— Question of 
misjoinder of parties and causes of action not 
siifticient ground for granting.— 

The plaintiff instituted 19 suits of a cognate 
character against certain persons. The value of 
each suit was below Ks. 10,000 but the aggregate 
value of all was above that amount, One of these 
suits was decided against the plaintiff on the 
ground of multifanousness consisting in misjoin- 
der of parties and causes < f action. The plaintiff 
applied for leave to appeal to Her Majesty in 
Council. Meld, that the decree in respect of 
which the certificate was prayed for did not 
involve directly or indirectly a claim to property 
of the value of Rs. 10,000, and that the question 
of misjoinder of parties and causes of action was 
not of such importance or difficulty as to 
justify the Court in certifying that the case was 
a fit one for appeal to Her Majesty in Council. 

Ahti Jafar v. Parbhti Nath 
1 O.C. SupVollS. 

(2) Amount of decree with interest 
up to the date of decree. 

07 — 0 F 0 S. 110 (1882 s. 696)-Subject-matter in 
first Court Rs. 10,000 or over and appeal to Privy 
Council— Same sum or over — ‘ And \ meaning — 
Cumulative. 

Fpr leave to appeal to be given under s. 69fi 
CPC not merely should the subject-matter of 
appeal to Privy Council be Rs. 10,000 in value 
or over, but the value in the first Court should 
iilso,|)e fRa 10,00(|j,or over. ‘And’ does not mean 
ap s^pf eal to the Privy" Council against 


Appeal to Privy Council-Con^rf. 

1 Oases in which appeal lies or not-Contd. 

the decision of a High Court reversing a decree 
of the Court below, the value of the suit for the 
purpose of the appeal to the Privy Council is the 
amount of the decree with interest up to the date 
of the decree and further interest though as- 
certainable according to the decree is no part of 
the value of the suit. Motichand v. Ganga 
Persbad Singh, 4 Bom L R 169 « 

6 C W N 862=24 All 174*29 I A 40 P C 
=1901 W N 19. 

Notes.— Ref* 31 Oal 30.5; 10 C L J 33^. 

(3) Value of suit for damages for libel. 

68~C P 0 S. ilO (1882 S, 696) — Privy Council 
appeal-Leave- Value-Libel suit-Practice-lnquiry; 

The plaintiff in a suit for damages for libel 
cannot ensure an appeal to the Privy Council 
by merely placing his damages at a sufficiently 
high figure. Leave to appeal from an appellate 
judgment of the High Court dismissing, on the 
ground of privilege, a suit for damages for libel 
was refused in the view that on the finding of 
the Court of first instance and not reversed by 
the appellate Court, the plaintiff had sustained 
no substantial damage. Where there is a contest 
as to the true value of the matter in dispute it 
has been the invariable practice, a practice sanc- 
tioned by the Judicial Committee, to ascertain 
by evidence and enquiry what the true value is. 

Rai Amrita Nath Mitter Bahadur v. 
Abhoy Chandra Ghosh, 9 C W N 370, 

(4) Appealable value in cases of appor- 
tionment of compensation money. 

69-C PCS. no (1882 S. 696)-Land Acquisition 
Act— Ref'^rence to Civil Court of question of ap- 
portionment of corapen'^ation money— Decision if 
res-judicata on question of title to other proper- 
ties— Decree of High Court affirming decision— 
Leave to appeal to the Privy Council — Appeal- 
able value— Amount indirectly involved. 

A decision of the Court with respect to the 
apportionment of compensation money, upon a 
reference under the Land Acquisition Act should 
not he treated as res-judxcata effecting other 
parts of the claimant’s property held under the 
same title. 7 Oal ^06 followed: 20 Mad 269 ref. 
to: 12 Cal 484 dist. When less than ten thousand 
rupees of compensation money was apportioned 
by the land acc^uisiflon Judge and his decision 


‘ 1<4V 








1263 DESAl’S OEHT. CIVIL DIGEST. 1811 1912 1264 





Appeal to Privy Council-Con^d. 

1 Cases in whicli appeal lies or not- Co?ifd, 

was affiimed on appeal by the High Oourt;— 
B'eld, on an application for a certificate for leave 
to appeal to His Majesty in Council that the case 
could not be regarded as indirectly involving a 
larger amount because other properties not ac- 
quired were held under the same title. 

Rai Bhara Dirgaj Deo Bahadur v. Kali 
Charan Singh. 11 C W N 525. 

(6) Subject-matter of value less thsn Rs. 
10 , 000 . 

70 CPC S. 110 (1882 s. fiS6)~Privy Council 
— Leave to appeal^High Court’s jurisdiction«- 
Subject-matter of value less than Rs. 10,000— 
Practice. 

Section 596 of the Code of Civil Procedure 
does not give the High Court jurisdiction to 
grant leave to appeal to His Majesty in Council in 
case where any less value than Rs. 10,000 is 
directly or indirectly involved. Radha Krishn 
Y Krishna Chand. 8 Born L R 469=; 

5 C W B 689 =23 All 415? C. 

=28 I A 182. 

(6) Appeal as to portion of property. 
71— Portion under Rs. 10,000. 

An appeal to the Privy Council involving a 
question of demand respecting property which 
on the whole is of the valup of more than Rs. 
10,000 is admissible, although the portion of the 
property to which the appeal relates is below 
that value. 

Onooroop Chunder Mukerjee v Pertab 
ChunderPauI. 6 W B Mis 4 

Notes—Ap; 10 C W N 564 = 2 C L J 257. 
71A— Letters Patent, oI 39, 

The High Conrt refused, under s. 39 of the 
Cnarter, toopensowidea door to appeal as to 
allow It in a case involving less than Es. 10 000 

on y because the whole property wbich would 
be reduced in value in the event of the appeal 

proving successful was worth not less than Ts 
10,000. Heednath Sahoo y Gopce Sahoo 

tf . ^ - 19 WR191. 

rf otas; — Ref. 6 Bom L R 4o.q, 

dii’ectly or indirectly 
.^laimor question to or respecting 

l^Hy worth Rs. 10,000 ofnp^ard? 
T9-^P9P.110(,6sgs.fi96)-Aq,o«ptorvalne 


Appeal to Privy Council -Conti, 

1 Cases in which appeal lies <iieno%~Qontd, 

of the subject matter of the suit, meaning of— 
Decree involving directly or indirectly some claim 
or question to or respecting property. 

In a suit ior partition, the value of the subject 
matter of the suit, for the purposes of valuation 
under section 696 of the Code of Civil Procedure 
for appealing to His Majesty in Oonnoil is the 

value of the whole estate which it is sought to 
partition and merely that of the particular share 
which one of the parties may claim. 

In such a case, the amount or value of the 
matter in dispute on appeal to His Majesty in 
Council is the value of the entire Estate and not 
merely that of the appellant’s share therein. 

When, therefore, in a suit for partition, the 

value of the entire estate is ten thousand rupees 
or upwards, although that of the appellant’s 
share may be valued less, the decree for partition 
does not involve, directly or indirectly, some 
claim or question to or respecting property of 
the amount of value of ten thousand rupees or 
upwards, within the meaning of the third para- 
graph of section 696 of the Code of Civil Pro- 
cedure. 

Under such circumstances where the decree 
appealed from is in reversal of the decree of the 
Oourt below, the case is a fit one for appeal to His 
Majesty in Council and a certificate should be 
granted accordingly. Bhagwat Sahai y Pashu- 
pati Nath Bose. 3 C L J 257= 

10 C W N 564. 

I (8) Valuation of appeal in seyeral suits 
dealt with in the same judgment. 

73-C PC S. no rig 82 3 6.96)-Several suit dealt 
with in the same Judgment-Aggregate value 
exceeds E«. 10,000-S. 696, Civ. Pro. Code. 

Where, although, if each case be taken sepa- 
ra ely, the value is below Rs. 10,000, yet, if taken 
collectively, the aggregate reaches that amount 
and the cases are all dependent upon the same 

judgment, the case falls within S, 6S6 of the 

Code, and leave to appeal to the Privey Council 
should be granted in each of the cases. 

Singh.S4 Cal 400 
(9) 'Valuation of appeal in three similar 
but consolidated suits, 

74 S. 109 ( 1 88? s 6S6)-|>rivy Council, le|vq 
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Appeal to Privy Council-(7ofi;(f. 

1 Cases in which appeal lies oi? no>t~-Gontd 

to appeal to —Order refusing to vary or discharge 
report of Registrar — — Belchaml: ers Rules and 
Orders, No 617— Substantial question of law — 
Valuation of appeal in three similar but consoli- 
dated suits: 

Where a Court under R R 615 and 617 of 
Belchambers Rules and Orders ('2nd ed.) merely 
refused to re-open a Registar’s report.* Melcl^ 
that such decision is not a final decree within 

the meaning of B. 696, and that it does not impose 
any pecuniary liability on applicant. Where an 
application for leave to appeal to the Privy Coun- 
cil is mad*" in three separate suits which are noi 
consolidated, though the questions to be decided 
are the same in all of them, it is necessary tn 
show that in each of the suits the amount or 
value of the matter in dispute in the appeal to 
the Privy Councils is Rs. 10,000 or upwars. 

The Royal Insurance Company y Akhoy 
Coomar Dtitt, 6 C W N 41 

Notes.— Ref: 76 P R 1904 = 137 P L R 1904. 

(10^ Undervaluation of suit omission to 
object to. 

75 — Where a defendant, having, the means 
of proving the real value of property, made no 
objection to the plaintiff’s ^mder-valuation, and 
also in special appeal knowingly undervalued 

the property by valuing the subject matter at Rs, 
d76 — Held that »hc could not be heard to repre- 
sent the real value of the property to be over Rs. 
10,000 for the purpose of securing admission for 
an appeal to Her Majesty in Council 
Bhuggobutty Dcbia. 14 W R 62 

Notes:— 7 BLR Appx 30. Ref : 19 W R 
197, 

(11) Decision to govern other similar suits 
by same party. 

76— Subject-matter of suit below appealable 
value— Practice — Leave to appeal. 


Appeal to Privy Council-Cow^i. 

1 Cases in which appeal lies or ^xQl-‘Contd 
tions would arise as had arisen in the suit sought 

to be appealed Ananda Chandra Bose v 

Broughton. 9BLR423* 

(12) Conflicting claims to waters of flow- 
ing stream. 

77— Court Pees Act, 1870, s. 7. 

In ascertaining whether or not there ought to 
be an appeal to the Privy Council, the High 
Ooprt has only to look at the value of the ques- 
tion at issue in the litigation. In a case of confli- 
cting claims, with regard to the waters of a flow- 
ing stream the matter at issue so far as regarded 
the applicant, having been to have her lands 
irrigated m the way she claimed, the value of that 
matter, accoidingto s 7 of the Court Fees Act, 
Vll of 1870, was held to be the extent to which 
her inteiests would be deteriorated If that right 
could not be established. Ajnas Kooer v 

Luteefa. 18 W R 21. 

Notes,— Kef: 2 Bom 219 ; 6 Bom L R 403. 

(13) Valuation of appeal in a suit for 
damages. 

78-79-C PCS. 310(18829 s. 696)-Refuaal by 
I High ^ourt to grant leave to appeal to Privy 
Council — Application to Privy Council for special 
leave-Yalue of the matter for appeal within S.596. 

In a suit i or damages for Bs. 30,000, on the 
original side of the High c curt, no assessment of 
the amount of damages having been made by the 
Court, an appeal was preferred before the appel- 
late side of the Court. The appeal was dismiss- 
ed and an application for leave to appeal to the 
Privy Council, was made, which was refused by 
the High Court, on the ground of the petitionei’s 
failure to establish the value of the matter in 
dispute, for the appeal, to be Rs. 10,000 or up- 
wards. On an application to the P 0, special 
leave was granted on the ground that the valuq 
was above Ks. 70,000. Ikramul Huq v Wilkie, 

33 Cal 898 R C, 


Leave to appeal to the Privy Council granted 
where the appeal, though valued at less than 
Bs. 10,000, involved indirectly questions respect- 
ing property of the value of Rs. 10,000, inasmuch 
as the judgment of the High Court would govein 
the deOTon in other suits which the plaintiff in- 
t|o bripg on precisely the same grounds, 
'*1 re4>f©1ibf ^^ich predseiy the same ques- 


(14) Proof of real value of property in suit 
whether stamp duty has been paid on loss 
amount. 

80— Where the suit was one in which the 
stamp originally paid was upon an amount 
very much less than Rs, 10,000, and the whole 
c6urse of the litigation and the stamps paid 
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Appeal to Privy Council-Conirf. 

1 Cases in which appeal lies or iCL<y%-~Contd 

throughout had reference to that valuation, 
though the property was really of the value of 
Bs. 10,000, the Court, upon the strength of a for- 
mer decision in the Pi ivy Council Department, 
refused the application for leave to appeal to 
Her Majesty in Council. Qwere — Can the mere 
payment of a stamp coleulated rn an undervalua- 
tion with the reference to the rule in Act XXVI of 
1867, schedule II, art 11 note (a) he treated as of 
itself a fraud which, /aeto^ depiives a party 
of his right of appeal ? Lekhrs j Roy v Kanhya 
Singh. 18WR494. 

Notes. — Affirm: 3 Cal 210 P 0. 

80 A — Privy Council — Leave to appeal — Ap- 
pealable value-Bight of party to prove value of 
subject-matter contrary to Uiation in plaint or 
memo of appeal — Mesne profits pending suit if to 
be added, The valuation made in c'onformity with 
thebtampLaw does not pit vent a j arty liom 
obtaining leave to appeal, by proving that the 
real value of the subjeci matter does not fall short 
of the appealable amount. But a defendant, who 
had previously adopted the value given in the 
plaint for the purpose of an appeal preferred by 
him, should i ot bealloricd to contest that valua- 
tion on the principle tbf t a paity cannot both 
approbate and reprobate. 

In a suit for recovery of possession of immove- 
able property with mesne profits, the subject- 
matter to be valued would include mesne profits 
claimable in m the institution of the suit to thf 
date of the deliveiy of y osscssion or until the ex- 
piration of three years fiom the date of the decree 
with interest. Kumar Basanta Kumar Roy v 
The Secretary of State for India in Council 
14 C W N872=:6Indras792. 

81-On a petition to the Privy Council in the 
same case for leave to appeal, It wac held that a 
party who, in observance of the mbs of valuation 
prescribed by the Stamp Law of the country in 
which he sues, has paid stamp duty upon a sum 
lower than the appealable an ount, j, ihmbv 

precluded from obtaining leave fr<m the CourH 

oftbat country to appec I to }U r Majesty in Conn- 

Cil, If be can show that the V aim .f the pTomrty 

in diipufie does reach the appealable amount. 

Letora; Roy y. Kanhya Singh. 


Appeal to Privy Coumil-Oontd. 

1 Cases in which appeal lies or not— Co utd 

Notcs.—SeeB Cal 210. 

(15) Decree indirectly involving question 

of title to property over Rs. 10000. 

82 — Three different plnintiff'’, cb imircr through 

the same original title to be the owners ot a certa- 
in mehnl sued the same defandant in feparate suits 
for possession and for the mesne profits of their 
respective shares. The defence raised being the 
same in each case, the suits were heard together, 
the result being that in both the lower Courts and 
in the High Court the plaintiffs obtained a decree 
for their claims. The aggregate value of the three 
smts amounted to more tl an B 10,000, though 
the value of each suit was under that sum. The 
defendant applied to be allowed to appeal m each 
case to Her Majesty in Council. Hi/d that he was 
entitled to have each of the three cases admitted 
under the seoond clause of s. 596 of Act X of 1877 
as the decree in each case involved indirectly a 
question of title to pioperty of the amount or 
value of Es 10,000. Ashanulla v. Karoonamoyi 
Chowdhry 6c Rohini Chowdhrani v. Kishen 
Gobitid Das 4 C L R 125 

Notes.- Kef 83 Cal 927 = 3 0 L J 67=34 Cal 
400. 

83— C PC Ss iOO, 110 a882 Ss 595 cl (c)and 696) 
-Privy Council, application for leave to appeal to * 
Valuation of suit, questions indiicctly m issue as 
regards — Appeal to Privy Council, fit case for. 

A was a co shaier of 4 annas in a taluka. C 
was under decree entitled to receive Rs 70 per 
mensem from the taluka. Upon the depJf^C, A 
instituted a suit against C’s son alleging that the 
charge by C’s deciee was for his lite only and va- 
lued the suit at Rs 8,000, being the value of a One- 
fouith sbaio ot the allovvance.G’s ^on pleaded that 
the allowance was heritable, I/o/d, that the deciee 
of the Court involved indirectly a question bet- 
ween the parties the annuitant and one of the ^o- 
sbarers in the taluka respecting property above 
Bs 10,000 111 value viz whether the allowance of 
Eff bdO per annum was heritable or ceased on the 
deathofUHeW, tbexefoie that a certificate 
should bt Mantcd that, as legaids value and natii- 
re, the case lultilledthe lequirements of s, 596, 
Civil Iroctdure Code. Held, futber that consider- 
ing the eircumstai ces ot the case, it was not a fit 
one for appeal to Her Majesty in Council ubden s. 


696 cl (c). 



817 1 Husain, 




Aziz-un-nissn y XasfsaaCtik 

40 (jafe 
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Appeal to Privy Council-O^^i/^^. j 

1 Cases in which appeal lies or not— Contd 

83 A — Privy Council — Application for leave 
to appeal — Appealable value -—Decision indirectly 
involving amount. Defendants who were cosharers 
of the plaintiff in the Zemindari, having pur- 
chased certain holdings from the tenants, the 
plaintiff sued them for their share of the rent due 
from one such holding amounting to Bs. 2S0. The 
High Court, reversing the decree of the lower Co- 
urt dismissed the suit on the ground that, as there , 
was no contract of tenancy between the parties 1 
there was no relation of landlord and tenant bet- 
ween them. The plaintiff in applying for leave to 
appeal to the Privy Council, proved that there 
were othci holdings similarly purchased by the 
defendants, and that the decision of the High 
Court would have the effect of depiiving him of 
rents of all such holdings amounting to Ks. 800 a 
year which capitalized, came up to over Ks. 
10 , 000 . 

Seld^ that the decision indirectly involved a 
claim or question to or respecting propel ty of the 
value of Bs. 10,000 or upwards, and leave ought 
to be granted Srinath Pal Chowdhury v. 

Grindra Chandra Pal Chowdhury. 
14 C W N 651 = 6 Ind Cas 598. 

84 — Valuation of appeal — Bight to include 
claim for mesne profits in ascertaining value of 
appeal — S 696 Pro Code. 

In an action for ejectment, on the termination 
of certain leases, the property was valued at Hs. 
6460 but in addition, the plaintiff claimed mes7ie 
profits. He obtained a decree for possession and 
mesne profits in the Court of first instance, and 
in execution-pioceedings he put in a claim for 
mesne profits for over Bs 30,000. Kothing.however, 
was done as regards this claim, as there was an 
appeal, and the execution-proceedings were stayed 
pending the appeal, which was ultimately success- 
ful. On plaintiff’s application for a certificate that 
the case is a fit one for appeal to Privy Council, 
held^ that the plaintiff is entitled to take into 
account the claim for mesne profits, with a view 
to ascertaining whether the value of the matter 
in dispute reaches the statutory amount of Bs. 
10.000. (q) and that the certificate must be grant- 
ed as the decree involved directly or indirectly, 
some claim or question to, or respecting property 
p£|the Value of Es. 10,000 or upwards, within the 


Appeal to Privy Council-Cow^i?, 

1 Cases in which appeal lies or not— Contd 
meaning of S. 696, Civ. Pro Code. Dalglelsh 
V. Damodar Narain Chowdhury, 
33 Cal 1886. 

( 16) Concurrent decision on facts. 

85. — Act Vi of 1874, S. 6— 

An application for leave to appeal to the 
Privy Council was refused as the two Courts con- 
curred on the decisions of facts , the right 
of appeal from a decision of the Appellate side 
of the High Court, simply because the sub- 
ject matter of the suit was above Bs 10,000 
I is taken away by Act VI of 1^74, Sec 5. 

I Feda Hossein. 1 Cal 431. 

Notes — Appr: 3 Cal 63 F B. Ref: 20 Bom 699. 

! 

86. — G. P. C, S. 109; 0 44 r 3 (1852) Sec. 595, 
Cl. c. Section 600) — Privy Council, leave to 
appeal to. 

Where the amount or value of the suit and 
of the matter in appeal to the Privy Council 
was more than Bs. 10,000, and the decree of 
the High Court appealed fmm afirmed the deci- 
sion of the Court immediately below the High 
Cf»urt which passed the decree, and a certificate 
is given for leave to appeal to the Privy Council 
stating that the case was otherwise a fi.t one for 
His Majesty in council, such a certificate is cor- 
rect in form and satisfies the provisions of the 
law. Such certificate is given pursuant to S. 695, 
Cl ( c ) and the latter alternative of Section 600, 
OPOLR30 1A 35 dist. 

Webb V Maephepson. 13 ML J 389= 
5 Bom LR 838 = 8 CW N 41« 
30 I A 238=31 Cal 57: PC. 

Notes Ap: 29 Mad 305. Fol : 31 Cal 606 
P C Ref : 8 0 W N 225; 14 M L J 105 ; 
27 Mad 435 ; 6 Bom L R 667 ; 33 Oal 
410=10 OWN 276 = 4 0 L J 1Q2 ; 30 
All 172 P ^ =( 1908 ) W N 71= 6 A 
L J 243. 

(17J Appeal in two suits together over 
appealable value. 

87 . — Appeal in two suits together over ap- 
pealable value— Civil Proordure Code (Act 1877) 
bee. 596.— 


it 


■ 

h ■ 

F 




.. 
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Appeal to Privy Council -Go7itd. 

1 Cases in wliich appeal lies or* not- Corttd 

^ A and B purchased the same properties denv- 
ing their titles from different persons. The Talue 
of the properties with mesne profits was 
overEs 10,000. B granted two patm leases of 
the properties to different persons. Hence A was 
obliged to bring two suits for the recovery of the 
properties, and each suit had a subject matter 
ess than Es. 10,000. mid, that an appeal would 
be to the Privy Council. Joogtil Kishore v 

Jotendna Mohtin Tagore. 

8 Calc, 210. 

Notes—Eef: d4 Cal 400. 

(“18) Question of Law in suit under j 
appealable value. 


f Appeal to Privy Council- a wrrf. 

1 Cases in which appeal lies or not— Contd 

r=( 1906 ) W N 99. Efcf : 8 0 w N 705; 
31 Cal 849 , 11 C W N 458; 34 Cal 352 ; 
5 0 L J 400. 

(20) Value of the subject matter of 
the suit. 

91. Market -Value of the Matter in dispute 
—Civil Procedure Code Section 596 Madras Civil 
Courts Act ( Madras Act HI of 1873 ) Sec 14. 

Sec. 596 of Civil Proceduie Code under which 
the Market- value of the subject matter of the 
suit is the test for an appeal to the Privy Council 
is not controlled by Madras Act HI of 1873. 

Pichayee v Sivagami. 15 Mad 287. 



Procedure Code (1882) Ss.595, 

596, 600. 

lu one of SIX suits, directed to be heard to- 
gether the subject matter of which separately 
was under the appealable value, leave was 
granted to appeal to the Privy Council. The 
suit m which the leave was granted ^involved an 
important question of law, which did not arise 
mtheothei five. However it contained some 
questions of law which were common to all the 
suits. The counsel agreed to have the suit heard 
upon the same evidence, and concluded by the 
same judgment , five of such suits being appeal- 
able as of right, and the aggregate amount m 
the six suits being considerably more than the 
appealable value Byjnath v Graham. , 

11 Calc 740. 

Notes.— Eef: 31 Cal 400. 

(19) Appealable Value-Suit for resti- 
tution of conjugal rights, 

90.— Value for the purpose of Appeal— No 
Qioney value can lie attached for the purposes of 
jurisdiction to a suit for the restitution of con- 
jugal rights, 13 Cal, 232, followed, JTeld, thpre- 
fore, that no appeal lay to Her Majesty m Coun- 
cil, although the suit was valued at Es 25,000, 
and that valuation had been relied upon by the 
defendant, who had appealed to the High Court 
from the decision ofthefiist Couit which had 
gonesgainst him, Mowla Kewaz v Sajidun- 

^8 Cal 378. 

Notes :— j 28 All 545 F B=a A L- J 266 


Notes:— Eef: 31 CaUOl. 

(21) Consolidation of suits for the 
purpose of pecuniary valuation. 

92.— Privy Council— Leave to appeal— Con- 
solidation for pecuniary value— C P 0 ( Act V of 
1908), 0 46, E 4. 

Where the fundamental question in the cases, 
which goes to the root of the matter, is common 
to all the suits, and the cases are tried together 
and decided by the same judgment, the suit will 
be consolidated for the purpose of pecuniary 
valuation under 0 45, E 4 of the Code, though a 
substantial question of law arises in some of the 
suits only, and not in the others. 8 Cal 310 Bef. 

Banga Chandra Dhar v Jagat 
Kishore Acharyya Chowdhury. 

IS C L J 503. 

f22) Value of subject matter in 
foreclosure Suits. 

93 — Piivy Council— Leave to appeal— Sub- 
ject-matter 04 suit-Value-ForcecIosure suit— 
Principal sura secured less than Es. ]0 00fi-.rr 
PC( Vofi908 ) s. no. ’ 

In a suit to enforce a mortgage security 
where the proceedings are entirely iw rew and 
the mortgagor is not soughtto be made personally 
liable, the value of the subject-matter in dispute 
is the amount claimed, when such amount fall^ 
short of the value of the mortgaged, ptop^, 
while It is the value of the mortgaged 
whew tkoAmohnt due under 

, .4 
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Appeal to Privy Council-Cbnift?. 

1 Cases ill which appeal lies oi? not— 


ceeds the value of the property. 

Betioy Lai Roy Chowdhuify v Kamalapati 
Banerjee. 13 C L J 505. 


(23) Determining value of the matter 
in dispute in appeal. 


94>. — S 110 (1882 S 696 )— Leave to appeal to 
His Majesty in Council — Value of the matter in 
dispute in appeal — Decree involving some claim 
or question to, or respecting property of the pre- 
scribed value 


To determine the value prescribed by sec 696 
of the Civil Procedure Code, the decree is to be 
looked at as it affects the interests of the party 
prejudiced by it. Where the detriment to the 
party seeking relief is estimated at less than Rs, 
10,00(9, the value of the matter in dispute in ap- 
peal is not of the prescribed value, the decree it- 
self does not involve any claim or question to or 
respecting property of the prescribed value, and 
the case does not fulfil the requirements of S. 696 
ofth6 Code. DcSUvav Dc Silva. 

6 Bom LR 403. 


(24) Order dealing with apportionment 
of compensation money. 


95.— S. no (1882 s. 696)-Valueof the sub- 
ject-matter —involving indirectly. 

An order which deals only with the appor- 
tionment of compensation money with regard 
to a singl#* piece of land cannot be said to in- 
volve indirectly the question as to the amount 
of compensation to the claimant in respect of 
other pi’operties held by the claimant under the 
same title. Dirgaj Deo v Kali 

Charan Singh. 31 Cal 466= 

11 C W N 525 


Appeal to Privy CounciI-Ol5»#<7, 

Cases in which appeal lies or nol-^Oontd 


parties. An order appointing a Receiver is not 
an order of this description. 


S. 109, cl. (c) of the 0. P. C., 1908, covers 
special cases, such, for example, as those in 
which the poiot in dispute is not measurable by 
money, though it may be of great public or 
private importance. To certify that a case is 
of that kind, though it is left entirely in the 
discretion of the Court, is a judicial process which 
j cannot be performed without special exercise of 
that discretion, evinced by a fitting certificate. 


Where the question in controversy was whe- 
ther a Receiver should or should not be appointed 
in respect of the subject-matter of the litigation, 
and Courts took divergent views upon the matter, 
certificate as to the fitness of the case for appeal 
to His Majesty in Council was refused, 15 0 L J 
90, Ref: Mahomed Musaji Saleji v Ahmed 
I Musaji Saleji 13 C L J 607, 


(26) Application for* appointment of 
Receiver, 


97— Receiver, appointment of Civ. Pro, Code 
( Act V of 1908), 0. XL, x. 2, 0. XLV, r.l3 (d)- 
Privy Council appeal— Application for the appo- 
intment of Receiver after leave to appeal to 
Privy Council is granted. 


0. XLV, r. 13, applies where an application 
for appointment of a Receiver is made after leave 
IS granted to appeal to the Privy Council. The 
principles, however, on which a Receiver would 
be appointed, must and shall be the same as 
mentioned in 0. XL. 


(25) Question whether receiver should or 
should not be appointed. 


96— Privy Council— Leave to appeal— ‘Final 
Order’ — Receiver, order appointing— Fit case— 
Certificate — 0. P. 0. (Act V of 1908), S. 109, els. 
1 &;3. 


A * final order ’ within the meaning of cl. (a) 
o| S. 109 of the 0. P. C., 1908, means an order 
vfhich finally decides any matter directly at 
issu e hr the case in respect of the rights of the 


A Receiver ought not to be appointed, where 
no risk of loss is shown by the applicant. 

Shwe Ma y. Mi Mi. 12 Ind Gas 198. 

(27) Value of property affected by decree, 

98— “InvolTe directly or indirectly.” 

In an application for leave to appeal to Her 
Ma]esty in (banoil the value of the property 
ostensibly affected by the decree sought to be 
appealed was below Es. 10,000, but it ap. 
peared that the suit in appeal in which the 
said decree had been passed was connected with 
another suit relating to the same property in 
which a decree had been passed which was the 
subject of another similar application, and that 
the aggregate valne of the two decrees was much 
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Appeal to Privy Council-On^i. 

1 Cases in which appeal lies or nat-Com 

above Eg, 10,000, and chat it could not be known 
which of such decrees could affect which spe^'ific 
portion of the property in question. Keld that 
under the above circumstances the application 
under consideration should be granted under the 
last paragraph of s. 596 of the Code of Civil Pro- 
cedure. Khwaja Muhammad Yusuf. 

18 All 196, 16 W N 39. 

99— Cl. — Appeal to the Privy Council — 
Eemand— Account taken under Order of Privy 
Council by an Appellate Bench -Order a final 
decree of a Division Court— ‘Division Court, ’ 
meauing of— Civil Prooedixre Code f Act XlV of 
1883 Ss. 59 1 , 530. Where the Privy Council 
remanded a case to the High Court directing ac- 
counts to be taken on a certain footing, an order 
made by a Bench of two Judges sitting on the ap- 
pellate side, upon takme: accounts as directed, was 
a final decree of a Division Court from which an 
appeal did not lie to the High Court under S. 16 
Of the Letters Patent. An appeal, therefore, lay 
from it to the Privy Ciuncil under S. d9 of the 
Letters Patent, when the amount in dispute 
exceeded Rs 10,OOO.The expression ‘Division Court’ 
does not apply only t> a Division Court sitting 
on the original side Th6 case did not 

fall within Ss. 595 and 596 of the Civil Procedure 
Code. (ruru Prasanua Lahiri v. Jotindra 
Mohan Lahipi. 9 C W N 568 =32 Cal 963. 

100.— 0. P. c. S. no (L8S2 S. 596)— D-^cree 
involving iudirectly some question respecting 
property of the value of ten thousand rupees or 
Upw^yds. 

Where, as in S, 59^?, it is laid down that, in 
order that an appeal msy he to His Majesty in 
Council, the decree to be appealed from must in- 
volve, directly or indirectly, somi claim or ques- 
tion to or respecting property of ten thousand 
rupees in value or upwards, the reference is to 
suits in existence It is not enough that the 
question decided by such dpcree is a questiou of 
title which may possibly affect the title of per- 
sons who are not parties to the decree to proper- 
ty not the subject-marter of the suit in which 
the decree was passed, and concerning the title 
t> which property there is no litigation pending. 

23 All ‘115; 2S All 827: 1 Moo I A 36d and 7 I A 
548 ref. to. 

Hanuman Prasad v Bhagwati Prasad 

1902 A W K 46=24 All 236. 


Appeal to Privy Comcil-Oon^d. 

1 Cases in which appeal lies or not--Con^d 

Notes.— Ref; 6 Bom L R 403. 

r27A) Increase in value of the subject- 
matter of suit after institution thereof. 

lOOA.— Privy Council Appeal— Value of sub- 
ject-matter of suit in first Court — Possible in- 
crease in quantity of land by alluvion— Increase 
of value after institution of suit— Civ, Pro. Code 
(Act T of 190c9), s no, 0. XLV, r. 5. 

In estimating the value of the subject-matter 
of an appeal to the Privy Council, only the lauds 
which existed when the suit was instituted are 
to be taken into consideration, and not also the 
lands which possibly may be formed by alluvion 
in the course of future years. The amount or 
value of the subject-matter in dispute on appeal 
is dependent on the amount or value of the ‘sub- 
ject matter m the Court of first instance, and 
the High Court will not take into account the 
increase in the value of the lands in suit iu the 
interval between the institution of the suit and 
the filing of the application for leave to appeal 
to the Privy Council. Administrator. General 

of Bengal v Ashutosh Burdhan Roy, 

5 Ind Gas 645. 
(28) Burma Courts Act (XI of 1889) S. 40. 

lOl-Burma Civil Courts Act ( XVII of 1875) 

S. 49— Probite and Alministration Act ( V of 
1881), Ss. 3 and 86— Code of Civil Procedure 
(18»2) Ss. 595 and 614. 

There is no appeal to the High Court from a 
final decree passed by the Recorder of Rangoon 
in the exercise of Original Civil Jurisdiction, 
where the suit is above ten thousand rupees. But 
such an appeal would lie to Her Majesty in 
Council. A decree in a suit for grant of probate 
of a will, passed by the Recorder of Rangoon, is 
a final decree passed by him in the exercise ’of 
Original Civil Jurisdiction. Essof Hasshim 
Dooply V Fatima Bibi alias Mah Poh. 

21 Cal 30*1 C WN 8. 
(29) Order in execution of decree. 

102.-An appeal lies to Her Majesty in 
Council from an order passed by the High 
Court in a r>ase of execution of decree in which 
the amount involved exceeds Rs. 10,000. 

Velaety Begum v Rughoaath Peraad. 

BLR Sup Vol 747=2 ladJurR S ^3=a 

8W 
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Appeal to Privy CounciK^ow^d. 

1 Gases in which appeal lies or not— Contd 

103, — Execution of decree of Privy Council. 

An appeal will lie as of right from the order 
of a single Judge of the High Court as to execu- 
tion of a decree of ^'he Privy Council, where the 
property is over Rs. 10,000. 

LeelanandSingvLuckimpur Singh Bahadur 

5 BLR 605. 
Leelanand Sing v Luckmessup Singh. 

14, W R P C 23. 

(SO) Final order passed on appeal hy 
the High Court. 

104. -~(Act X of 1877). 

An order passed on appeal by a High Court 
determining a question mentioned in s. 24:4 of 
Act X of 1877 is a final “decree” within the 
meaning of s, 595 of that Act. Meld^ therefore, 
where such an order involved a claim or question 
relating to property of the value of upwards of 
ten thousand rupees, and reversed the decisions 
of the lower Courts, that notwithstanding the 
value of the subject-matter of the suit in which 
the decree was made in the Court of first instance 
was less than that amount, such order was ap- 
pealable to Her Majesty in Council. Ram Kirpal 

V Rup Kuar. 3 AU 633-1 W N 32 

(31) Leave to appeal where appealable 
value is below Rs. 10000. 

101 A.~-C. P. C. 1882, ss. 595, 596 ( ss. 709, 
110, Civ. Pro. Code., 1908 ) — Appeal below Rs. 
10,000 — Certificate of fitness — Documents to be 
lookf'd at — Form ot certificate —Judicial discre- 
tion. 


f 



If anything of less value than Rs. 10,000 is 
directly or indirectly involved, it will not give 
the Court jurisdiction to grant leave to appeal to 
the Privy Council. The mere existence of a sub- 
stantial question of Law is not sufficient to give 
the Court jurisdictiAn where the amount involved 
is less than Rs. 10,0t0. (2i All 227-27 1 A li- 
ft C W X 193, P. C., Ref. ) ( Ref. 24 All 236= A W 
N 1P02, 46. } In considering under what section 
of the Civ. Pro. Code, the certificate of fitness 
was given by the Court, it is the certificate itself 
and not the order for the certificate which has to 
be looked at. In granting a certificate under s. 
6c0, Civ. Pro. Code, the Court must exercise its 
judicial discretion upon the matter. Unless the 


Appeal to Privy- Council-Cfew/d. 

1 Cases in which appeal lies or not— ConeU, 

certificate upon which the leave to appeal is 
based, is in such a form as to justify that leave, 
the Court must find that leave was not properly 
given and the appeal must be dismissed. 

Radlia Krlshn Dasv. Knishn Chand. 

5 C W N 689 P 0=28 I A 182=^23 All 416. 

2 PRACTICE AND PROCEDURE. 

(a) Leave to appeal. 

(1) Petition of appeal. 

105.— Act VI of 1874, ss. 6, 7, and 9 Practice. 

The petition of appeal to the Privy Council 
should distinctly state what the substantial ques- 
tion of law IS that it i-^ proposed to submit to the 
Privy Council. Petitions on the Original Side 
should be signed by council and on the Appellate 
Side by counsel or a pleader. AH Abkar y. 
Abdul Latif Shusbu. 12 B H C 8. 

(2) Point in dispute being of consider- 
able importance. 

loe.—s. 110 ( 1882 S. 596 )— Privy Council— 
Leave to appeal. 

The High 6burt granted leave to appeal to 
the Privy Council, where the ease involved a 
question of law and the point in dispute though 
not measurable by money, was of considerable 
importance e. g. the extent of the control acqu- 
ired by one who has built a Parsi fire-temple. 
Nayroji v Kharsedji. 6 Bom L R 286. 

(3) Certificate granted in connected cases* 

107. — Sr, 109, 110— Certificate granted in con- 
nected cases. 

Some of several connected appeals satisfied 
therequiremtnts of s. 110 and certificates were 
granted. One of them, however, did not satisfy 
the requirements of the section but involved the 
same question as did the others. 

Meld, that, the certificate should be granted, 
in latter case also. Hakutid Sarup y Richard 
Ross Skinner 6 Ind Cas 583. 

(4) Stating grounds for refusing leave 
to appeal. 

108. --0. 45 r. 5 f 1882— S. 601 )— Refusal cer- 
tificate— Leave to appeal to Privy Council 

Reasons for refusal. 

Jt would be conveniept if fhe High Coui^ 
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Appeal to Privy Council-f73»fi, 

2 Practice and Procedure— 

when it refuses leave to appeal to the King in 
Council gives the grounds of refusal. 

Venganath SwaroopatMl Valia Nambidi v 
Cherakuanath Nambiyathan Venganat 
Swaroopathil. 4 C L J 305= 

8 Bom L B 374=10 C W N 545= 
16 M L J 160=33 1 A 67 P C= 
29 Mad 194. 

^ 109. S. 110 ( 1882 p. 606 ) — “ Value of sub- 
ject matter ’’-Value at variance with the value 
fixed for Court fees— Perpetual Injunction. 

^ The fact that the valu^ of a suit for perpetual 
injunceion fixed for the purposes of Court fees is 
very low, does not debar the plaintiff from show- 
ing the real value of the subject matter when he 
applies for a certificate for leave to appeal to the 
Privy Council. Hari Mohan Mlsser v 

bttrendra Narain Singh. 31 Cal 301 

(6) Power of High Court to stay proce- 
edings in suit following preliminary 
decree for partition. 

110 C P C 0, Xlv r. 13— Preliminary deC' 
for partition—Appeal to Privy Council— High 
Court, if may stay further proceeding. 

The High Court has no power to stay procee- 
ding in a -suit following a preliminary decree for 
partition, against which it has granted leave to 
appeal to the Privy Council. The Privy Council 
which hQ,RsnzU of the appeal can alone do so. 

.Q r ^ Bhahessur Singh. 

1« C W N 690=9 CL J561=6 M LT 11= 

1 Ind Cas 812. 

(6) Appeal presented without security 
bond. 

Ill— Buie of 7th December 1858— 

The High Court has uoautority to receive a 
petition of appeal to England tendered without 
the usual security bond duly registered, as provi 
fied by the 8th Buie of the 7th December lifSS* 
PershadSein v. Rajendra Kishore 
7 W R 338. 

Botes— B LB Sup 662=;2JJKS 229. Ex- 

8 W R 64; 167; 428 E B; 10 7?H CR2SH- 

(J) 4|>peal in forma paupeHs. 

112-An application to appeal tQ Pyi^y 
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ifi for ma paiq^er is msky he made to the 
High Court on unstamped paper, and accompani- 
ed by a certificate of counsel that there is a rea- 
sonable ground of appeal ,* the usual security for 
costs being given, and the costs of translation 
deposited. 

Jowad AH. 8 W R 4. 

Notes— Diet: 14 W R 184. 

(8) Order of High Court allowing a party 

to sue in forma pauperis. 

IIS-C P C Ss. 109, 116 (1882 ss, 695, 622)— 
Leave to appeal to the Privy Council-Letters Pa- 
tent s. 30 Order of the High Court under s. 622 
CPC. allowing a party to sue in forma pauperis- 
Power of High Court to grant certificate. 

An order passed by the High Court under s. 
622 CPC. deciding that a certain party should 
be allowed to sue in forma pauperis is not a final 
decree passed in an appeal within the meaning of 
s. 696 CPC. nor is it a final judgment made on 
appeal within the meaning of sec. 39 of the Let- 
ters Patent of ms, Babu Sakan Singh v 
Gopal Chandra Neogi. 8 C W N 296. 

114.— Effect of, on right to appeal to Privy 
Council without leave. 

Whether the leave given by the 
Courts in India to a party to sue in/orma pavfe^ 
Jis would enable him to prosecute the appeal to 
the Privy Council without obtaining the leave of 

the Privy Council. Munni Bam Awasty v. 
bheo Churn Awasty. 7 W R P C 29a= 

4 Moore’s I A 114. 

Notes:— Ap; 22 W E 220. Con: 16 W E 257, 
Eef: 9 W E 290, Fol: 12 W E 191. 

(9) Ground for delay in proceeding. 

115.— Ground for refusing to admit petition 
of appeal. 


An application for permission to appeal to 
the Privy Council was presented on the last day 
of the six months allowed for such appeals, and 
with It was deposited, not the snm which had 
been estimated as the cost of translating, print- 
ing, and translating the record, but the estimate 
less the charges of printing; nothing being depo- 
sited as the cost of *Tan8orip‘ion. The petition 
was accordingly refused. Held that the petf- 
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tioner had no right to amend the estimate made 
by the clerk of the Privy Council Department, 
still less to amend it in the way he did; and that 
the plea of oversight was not sufficient to excuse 
him for non-compliance with the rules of Court 
or to admit his application beyond the prescribed 
time. Gour Sum Dass. 

19 W R 305. 

(10) Grounds for granting leave to 
appeal. 

116 — S. 110 (1S82 S. 696) Appeal-Privy 

6buncil — High Court— Leave to appeal. 

It is not competent to a High Court to grant 
leave to appeal to the Privy Council, upon the 
ground that “there seems to be a point of law;” 
this IS contrary to the provisions of the Civil 
Procedure Code, 1882. Karuppanan v. Shrini- 
vasan. 4 Bom L R 248=6 C W N 241== 
25 Mad 215=29 I A 38 P C. 

(11) Application to High Court for leave 
to appeal. 

117. — S. 110— Leave to appeal-Privy Council 

— Amount, value and nature of appeal— Putting 
the appellant on terms — Procedure. ' 

Where only a small amount is at issue in an 
appeal, the High Court, not having any power 
to put the Appellant on terms, will not certify a 
case to be a fife one for appeal to His Majesty in 
Council. 4 M I A 353 Ref; 

But the application for such leave to the 
High Court is a proper step to be taken by the 
Appellant. 29 I A 40; 6 0 W N 362 (P C;. 

L 0 Clarke vBrajendra KissoreRoy Chow- 
dhuri. 13 C W N 1127. 

(12) ^l-'eave to appeal, when may be 
refused. 

118. — S. 600— Privy Council, leave to appeal 
— Bait filed in 1*906 — New Code. 

In a suit filed by the respondent, the appli- 
cant pleaded inte7^ aha that a Civil Court had 
no jurisdiction to entertain a suit under S. 41 
(b) of the Lower Burma Town and Village Lands 
Act. The first Court dismissed the suit on the 
prelhninary point, on appeal a Pull Bench 
held that the particular section was %ltra w&s 
. of the Legislative Council pf Lieutenant- 

aaa 
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Governor of Burma. The case was remanded 
to the first Court to be heard on its merits. 
The applicant asked for leave to appeal to the 
Privy Council on the point decided by the Pull 
Bench. 

FTeld^ that no leave could bo granted under 
S. 600 of the 0, P. C., 1882, inas much as the 
respondent’s suit may be dismissed, in which 
case the granting of the certificate might put 
him to needless expense: 

Held, also, that the suit having been filed in 
1906, the provisions of the New Code of 1908 
did not apply, B L R U8; 3 Bur L T 54; 5 Ind 
Case 930, App. The Secretary of State for 
India in Council v. John Moment. 

8 Ind Cas 1189. 

119 — Practice — Delay in presenting appeal 
to High Court— ‘ Sufficient cause S. 5, Limi- 
tation Act. 

Where the High Court refused to admit an 
appeal, ot> the ground that it was out of time, and 
there was no sufficient cause for not presenting 
it in time the Judicial Committee held that they 
could not ini erfere, unless they were satisfied 
that the refusal was wrong; and that the delay 
which had occurred since the rejection of the ap- 
peal by the High Court and which was not acco- 
unted for militated against any interference. 

Ram Narain Joshi v Parmeswar Narain 
fflahta. 30 Cal 309= 

80 I A 20 P C. 

Notes: -Bef; 3 1 Cal 216 = 6 0 L J 380; Ex: 32 
Bom 108=9 Rom L R 566 = 6 N L i? 26. 

(13) Leave to appeal against act of Gover- 
nor-General of India. 

120““See case under:— (15) Act of State, 
Special leave not granted, 

(14) Dismissing appeal as incompetent. 

121. -Non-expression of opinion by the Low- 
er Court as to appeal ability— Privy C’ouncil prac- 
tice. 

Where a statufce confers on the Provincial 
Courts the power of allowing an appeal to the 
Privy Council, the Provincial Court is bound iso 
exercise its -judgment and consider whether any 
particular case i? appealable or not before it 
grants leave. Where the lower court had care- 
fully avoided expressing any opinion on the qu- 
estion of competency of the appeal and had grant- 

le^vejeuving the c[uestion of competeticy open, 
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their Lordships dismissed the appeal as incompe- (18) Specialleave to appeal when valu- 

tent. E. W. Gillet Company, Limited v. ation is under Rs. 1,0000, 

Lumsden. (1905) 15 M L J 461 = 

10 C W N 7. 121D.— Ss.l09, 110 (1882 Ss.595, 596)— Leave 


(.15) Act of State, special leave not 
granted. 

121A.— Special Ijave to appeal Appeal- 

Political Act of State- Order ^passed by the Go- 
vernor-General of India in Council. 

Their Lordships of the Privy Council declined 
to grant leave to appeal against an act of Gover- 
llor-General of India removing the appellant from 
the Government of the State of Panna, inasmuch 
as it was clearly a Political Act- an Act of State 
—done by the Viceroy in Council in the interest 
of the State of Panna, and the inhabitants of 
Panna, and for the peace and good Government 
of India generally. Maharajah Madhava 
BBomLR763= 
8C WN841=1ALJ691= 
32 Call=:81I A'239PC. 

(16) Granting special leave, effect of. 

^ 121B.— Privy Council appeal— Special leave, 
High Court, jurisdiction of— Receiver, application 
to appoint Civ, Pro. Code (Act V of 1908), ss 109 
112 and 0. XLV, r. 13. ' ’’ 

Where, after refusal by the High Court to 
grant leave to appeal to His Majesty in Council, 
specialleave haa been granted by the Judicial 
Committee, the High Court has no power to enter- 
tain an apolication for appointment of a Reciev- 
er of the property in dispute under r. 13 of 0. 
XLV, Civ. Pro. Code of 190^ The changes in- 
troduced in the Code of 1908 do not in this mat- 
ter affect the law as it stood under the Code of 
1888* 27 Cal J, Appl. Tega Singh v Bichitru 
Sitigh. 10 C L J 326 = 1 Ind Cas 452. 

(17) Leave to appeal granted under a 
misconception of the case. 

121C.— Leave to appeal to Privy Council 

Misconception of ground-Practice. 

Where the Judicial Committee finds that spe- 
cial leave to appeal to that Board has been gran- 
ted under a misconception of the case or of the 
ground of appeal, they will dismiss the appeal 
without hearing it on the merits, 

Jla|B;bal Singh v Balbhaddap Singh. 

. ||4U|l=!29|A20a,Pg, 


to appeal to Privy Council— Certificate— Valu- 
ation. 

Except where special leave is granted, no lea- 
ve to appeal to the Privy Council snould be grant- 
ed unless the subject-matter of the suit is more 
than Rs. 10,000 in value. The fact that the ap- 
peal involves a point of law does not justify leave 
being given where the value involved is less 
than Rs.10,000. Where special leave is asked for 
the Court must exercise its judicial discretion in 
granting it. 28 I A 182; 3 Bom L R 467. 

Radha Krishna Das v. Rai Krishna Chand. 

5 C WN 689=23 All 415. P C. 

(b) TIME FOR APPEALING. 

(1) Calculation of period of Limitation. 

122.— In calculating the period of six months 
allowed for appealing to the Privy Council, the 
date on which the decree was pronounced or dat- 
ed should be excluded. Ramanoogra Narain* 
13 W R, P C 17. 

(2) Power of Supreme Court to grant 
leave after expiration of time. 

123 —The Supreme Court at Madras ‘admit- 
ted an appeal to the Privy Council after the ex- 
piration of six months from an original decree, 
Beld that th^ Court was not authorized to grant 
such leave to appeal by the Madras Charter 
of 1800. East India Company v. Syed Ally. 

7 Moore’s I A 555. 

(3) Closing of court in vacation. 

124.— Privy Council Rules. 

The High Court has no power to allow an ap- 
peal to Her Majesty in Council when the petition 
is not presented within six calendar months from 
the date of the decree complained of When the 
six months expired during the Durga Pooja vaca- 
tion and the petition of appeal was presented on 
the first day, the Court resumed its 8ittings,-,^^?<^ 
that the petition was too late, and leave could 
not be given to appeal Tamvaco v. Skinner. 

iBLHOdiai 




/ 
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f 125.— If the period within which an appeal 

is required by law to be filed expires while the 
High Oourt is closed for the vacation, parties are 
allowed to file their petitioners of appeal on the 
first open day after the vacation. Liichmun 

Chundcr Singh v. Kalcechurn Singh 
12 W R 293. 

126.— Time for appealing—Civil Procedure 
Code, B. 599— Limitation Act, s 12, Sch. II, Art. 

I 177 — Period of limitation for admission of an ap- 

peal to Privy Couneil. 

: On a petition for leave to appeal to the Privy 

Council presented on the 8th April, it appeared 
that the period of six months fmni the date of 
j the decree to be appealed against had expired on 

the 23rd of March, if the time occupied by the 
; petitioner in getting a copy of the deciee was to be 

computed in that period. Held that the petition was 
barred by limitation. Per is not at 

all clear that the word “ ordinarily ” in s. 599 of 
the Code of Civil Procedure does not refer to the 
circumstances referred to in the second para- 
graph of that section, viz., when the last day hap- 
pens to be one on which the Courtis closed. 

Lakshmanan v Peryasami. 10 Mad 373. 
(4) Review, Pendeney of application for. 

127 When an application to review a judg- 
ment IS rejected by the High Court,the six months 
allowed for appeal to Her Majesty in Conned run 
I from the date of the judgment and not from that 

of the order rejecting the review. Soudaiui- 
nee Bossee v Dheraj Mahatab Chand. 

B L R Sup Vol 585 : 6 W R Mis 102. 

^ (5) Bate of decree. 

! 128— Vice-Admiralty Court of Bengal— Date 

of decree rule 35 of Vice-Admiralty rules. 

The words “after the date of the decree” 
mean after the date when the decree is pronoun- 
k ced by the Admiralty or Vice-Admiralty Court, 

and not the date where the decree is reduced to 
writing and signed. Accoiding to law laid 
; down in the Vice-Admiralty Courts, if the parties 

I ^ppOatr in proceedings before the Registrar was 

, empowered to assess the damas^es in accordance 

with the decree of the High Comt as a Couit 
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of Admiralty Jurisdiction, then they are prevent- 
ed from having appeal as of right. Th« 

Owners of the Ship “Brenhilda” v The 
British India Steam Navigation Company 

7 Cal 647. 

Notes:— 8 I A 159. Ref , 17 Cal 66. 

(6) Deposit of costs of appeal. 

129— Act VI of 3874, Ss. 8 and 11, cl. (bj— 

Limitation Act, (1871) S. 5— closing of the Court 
— Tower of High Court to enlarge time. 

The petitioners obtained a certificate to ap- 
peal against decree passed on the 4fch May. It 
was granted on the 1 st September. Accordingly 
the period of depositing the amount for transla- 
tion of the rf‘cord expired on the 4th November, 
under s. 11, cl (b) of the Act VI of 1874. Though 
the Court re-opened after the vacation on the 23rd 
October, still the Benches did not commence sitt- 
ings till the 16th November, the petitioner 
brought m the money on the last mentioned date, 
but the sum was refused as being too late. Held, 
that it was rightly refused and that the Court had | 

no power to grant permission to deposit it after i 

the expiry of the time prescribed. Lalla Copee I 

Chand. 2 Cal 128. I 

130— Act VI oflSTl— S, 11— Power to en. | 

large time — Practice. ^ 

The provisions of S, 11 are not absolutely 1 

mandatory. I he Court has a discietion and it 
can modify them ; and so when the period for 
making a deposit expires on a day when the * 

Court is closed, it is a reasonable exercise of that • ij 

discretion to allow the deposit to be made on 
the day the Court re-opens. SoorJmukW Koer 

2 Cal 272 ? 

Notes;— Appr- 10 Cal 567 P C; Diet 7 All 1 

79 E B. 

(7) Dismissal of appeal for default in 
posit of security and in transcribing record. 

131— Act VI of 1874, Ss. 11, 14 and 16 \ 

When sufficient amount of money was not depo- ' 

sited to defray the costs of transcribing the record 
and no security was deposited for the costs of 
the respondents, the appellant was served with 
a notice to show cause why the proceedings 
should not be stayed, and on his not appearing to 
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sliow cause, the appeal was struck ofi the file. 

Thakoor Kapilnath Sakai v The Govern- 
ment. 1 Cal 142. 

Not^S— Bef 10GLJ3a2. 

(7 A) Application for leave to deposit 
security after time. 

132— Secuiity given after time— (Act X of 
1877). 

Certain persons, desirous of appealing to Her 
Majesty m Council from a decree of the High 
Court, applied for and obtained the certificate 
reqtuired by s. 600 of Act X of 1877. Two days 
after the time allowed by s. d02, they applied to 
the High Court for leave to deposit certain bonds 
giving Security for the payment of the costa of 
the respondents, and to deposit the amount re- 
quired to defray the expenses of translation &:c. 
Seld that, looking at the terms of s. 602 of Act 
X of 1877, and following the undeviating practice 
of the Court, the application, being two days be- 
yond time, must be refused. Narain Singh y 
Rtistam Khan. 1 W N 76 

Paotadin v Gyadin. 2 W N 55 

13S— Failure to give security— Power to en- 
large time-Act VI of 1874, ss. 5 and 11. 

An intending appellant to the Pnvy Council, 
who held a certificate under Act VI of 1874, s. 5 
having failed to give the requisite security and 
deposit within the six weeks prescribed by s. 11. 
an order was passed to strike off his application to 
appeal. As, however, the defendant m the Court 
beB#, who would have been respondent in the 
appeal, had filed an appeal under the Letters Pa- 
tent* a. Ifi, against the grant of the certificate, the 
applicant contended that the six weeks would not 
to run until such appeal was finally dispog- 
od bf Held that there was no ground for this 
contention, as the appeal did not operate as a 
stay of proceedings, nor remove the record to any 
other Court Eeld that the Court bad no juris- 
diction to enlarge Ibe time specified ms. 11 
^uneeudro Deb Roy Kut v Jogcndro Deh. 

23 W R 220 

(^) Deposit of security. 

^02 C R C.— 'TimA ar^«. . 
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The time allowed by s. 602 of the Code of 
Civil Procedure for giving the security and mak- 
ing the deposit required by that section m^-y be 
extended. Fazlunnisa Begum v Miilo. 

6 All 250,4 WN 71. 

Notes.— Dist . 7 All 79 F B , 15 All 14. 

135 — C P.C.O. 45,r, 7-Appeal to Privy Council, 

Property, whether sufficient for extension of 

time allowed for the deposit of security for Res- 
pondent’s costs. Time allowed under 0. 46, r. 7 
for the deposit of security for Respondent’s costs 
in the appeal may be enlarged for “cogent rea- 
sons,” and property is a sufficient reason for ex- 
tension of time, where the sum of money requir- 
ed IS large and diligence of the petitioner is 
shown by his having paid in three-fourths of the 
money required within the time originally allow- 
ed. 10 Cal 557 (P C) Fol and 14 Mad 391, dis- 
sented from. Bagga v Salihon. 44 P R 1910 
=70 P W R 1910=6 Ind Cas 723« 
118 PL R 1910, 

(8A^ Extension of time for depositing es- 
timated costs. 

136— 0. 46. r. 7 (1582) C. P. 0. (Act XIV) 
of (1882 S, 602)-Privy Council-Appeal by special 
leave Practice — time for depositing estimated 
costs— Extension. 

Although S. 603 of the Code only applies to a 
case, where a certificate of leave to appeal to 
the Pn\y Count'd has been granted by the High 
Court, it has been the invariable practice of the 
Calcutta High Court to treat that section as ap- 
plying to cases, wh^ie special leave has been gran- 
ted by the Pnvy Council. 

The High Court has power to extend the 
time as provided by S. 602 of the Code, for depo- 
siting the estimated cost of translating transcrib- 
ing, indexing and transmitting to the Privy 
Council the record of a case under appeal, but it 
ought not to do so without some cogent reason. 

10 Cal 657 Ifol. Roy Jotindra Nath v Rai 
Prasanna Kumar. 11 C W N 1104 

137-0 P.C.O. 45 r 7 (1882 s. 602)-~Power of 
Court to extend time for giving security. Appeal 
to Privy Council, 

^ The words of S. 602, 0. P. 0. ^ 
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Court admitting the appeal (the Chief Court), 
therefore, can, for sufficient cause, extend the 
period prescribed by that section for the filing of 
security and for making the specified deposit. 
(iO Cal 537 Ref.) Eidar Nath v Mathu Mai. 

87 P R 1908=158 P W R 1908 = 
27 P L R 1909 

188 — Security in appeal— extension of time 
for — Civil Procedure Code, (1882) s. 60%, 

The provision in s. d02 relating to time is 
only directory ; though it is not departed from 
without any cogent reason still the Court, against 
whose decree the appeal is preferred, has the 
power to extend the time. Where suffici#»nt rea- 
son had been shown for the expiry of the period 
provided by the iSection, held that the Court 
had rightly exercised discretion in extending the 
time. 2 Cal 272 approved. 

Bupjore v Bhagana. 10 Cal 557 : 

LR11IA7 

Notes— Dist- 7 All 7.9 F B ; 15 All 14. Ref: 

14 Mad 391 ; 11 0 W N 1104 F B. 

188A — Privy Council appeal — Security -bond, 
extension of time to file— Power of High Court 
— Sufficient ireasons for delay — Computation of 
time— Date of decree, "meaning of — Civ. Pro. 
Code (Act V of 1908), 0. XLV, r. 7.— 

The High Court has power to extend the time 
for depositing costs in Court, but it ought not to 
do so without some cogent reasons. (HOW N 
1104, 10 Cal 5&7, 14 Mad 891, Pol:). Where a 
petition for filing security-bond out of time stated 
that the delay was caused by a misapprehension 
of the appellants about the date of re-opening of 
the High Court, and that, none of the appellant’s 
men being present in Calcutta on that date, the 
bond was not filed, that these were not 

reasons over which the applicant had no control, 
and that the delay was not due to a mistake 
which would be regarded as not unreasonable or 
caused by negligence; that they were therefore 
not cogent reasons such as to justify the exten- 
sion of time. ‘‘Date of decree” in 0. XLV, r. 7, 
Civ. Pro. Code, means the date on which the de- 
cree is pronounced, and not that on which it is 
siimed* (7 Cal 647, Fol:) Hapendra Lai Roy 
Chowdhttpy Vt Siti. Hari Dasi Dchi, 

^ , t 14s C W N 420«5 Ind Cas 844. 
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(9) Enlargement of time for making 
deposit of costs of appeal. 

139 — Enlargement Of time for depositing 
cost of appeal. 

The time, for the making of a deposit required 
by Civil Procedure Code, S. 602 may he extented, 
but not without cogent reasons: See L R 11 , 1 A 7; 
10 Cal 557. The cogent reasons must be auch 
as would lead the Court to believe that the party 
was diligent in due time to he prepared to lodge 
the deposit within the limited period, and that 
he was prevented from making his deposit not 
owing to absence or difficulty of getting funds, 
but owing to some circumstances accidental or 
otherwise over which he had no control, or owing 
to mistake which the Court would consider not 
unreasonable or caused by negligence. Ranga« 
sayi y. Mahalakshmamma, 14 Mad 391, 

Venkatachalam v. Mahalakshmamma, 

14 Mad 392 note. 

(10) Security for costs of Respondents. 

140- Civil Procedure Code (Act 21V of 1882) 
Ss 603 and 610— Right of surety to dispute vali- 
dity of security-bond notwithstanding admission 
of appeal. — 

A surety is not precluded from questioning 
the Validity of the security bond in execution pro- 
ceedings, inasmuch as he was not a party to the 
order of the High Court, notwithstanding the 
admission of an appeal to Her Majesty in Coun- 
cil under S. 603. Girindra Nath Mukerjee v. 
Bijoy Gopal Mukerjee, 26 Cal 246« 

SOWN 84. 

Notes:— Fol. 27 Cal 190; 32 Cal 494=9 Q 
W N 372= I 0 L J 118. Ref: 32 Cal 729= 

9 C W N 697; 3X Mad 216=18 M L J 
219, S3 Cal 861=4 O L J 41. Eel; 9 a 
WNlOol; 63 Cal 986=4 CLd 219; 
27 Bom 91. Diss: Pd All d9. Not Fol* 

6 A L J 737. 

l40A— Security for costs in Privy Council 
appeal — Government Promissory Note — High 
Court Rules, Appellate Side, Part II, Chap iV 
Rule XX. The market value of Government 
Securities given as security for respondent’s costs 
in an appeal to Privy Council must be Eg. 4,000 
on the date of their deposit. Chutlerput Singh 
V. Moharaj Bahadur*," 9 C L J 
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that the plea of limitation could not at this stage 
be heard in bar to the admission of the appeal, 
and that the High Court was bound to allow it 
to go on, subject to the orders of the Privy Council. 

Raj Kishen Singh v. H^ro Soonduree 
Dassec, “ 15WR265. 


(14) Power of High Court to consolidate 
appeals or admit time expired appeals. 


144— ‘The High Court has no power to con- 
solidate appeals to the Privy Council or to admit 
appeals to the Privy Council in cases in which 
the time for filing an appeal has expired; such 
consolidation or admission cannot be made with- 
out the permission of the Privy Council. 

Pran Nath Roy Chowdb ry v. Kasheenath 
Chowdhry, 2 W R Mis 26* 

See Mahomed Mudsur v. Ram Lai Roy, 
*^6 WRMis 60. 


(16) Power of High Court to restore appeal. 

146— Power of High Court to restore appeal.- 

After an appeal to Her Majesty in Council 
has been dismissed for default, or for any reason 
removed from the file of the High Court, under 
the law or under the rules of the Court, it is in 
the discretion of the High Gourt"^ to restore the 
appeal after the period of six ifionths allowed for 
preferring such appeals has expired. 

Radha Binode Misser, BLR Sup Vol 730. 

Radha Binode Misser v. Kripamoyce 
I>€t>ia, 7WR581. 

Contra, Bolakun, 6 W R Mis 121. 


146— Appeals struck off for default in mak- 
ing deposit.— The High Court has no authority 
to restore appeals to Her Majesty in Council, 
dismissed or struck off the file for default in mak- 
ing deposit. Sreekant Roy, 7 W R 74. 


( C ) MISCELLANEOUS CASES. 


(1) Papers forwarded with record. 


Appeal lo Privy Council- 

2 Practice and Procedure— 


Appeal to Privy Council — Security for 
respondent’s costs, suffimency of — See Rules of 
High Courts and Supreme Oourts—Oalcutta. 

IS C W N 629«9 C L J 560«36 Cal 653«« 

2 Ind Cas 844. 


(11) Appeal struck off for want of 
prosecution. 


141— Civil Proohdure Code (1882), Ss. 698, 
699 & obtained a decree against A on the 

l9th May 1885. On the 8th September, 1886, A 
filed his petition of appeal to Her Majesty ^ in 
Council. Oh the 11 th September A’s attorney 
received from the Registrar, the usual draft no- 
tice, calling upon B to show cause why the case 
was not a fit and proper one for appeal to Her 
iiajesty in Council, for approval. It was never 
returned and no further steps were taken to pro- 
lecute the appeal. On the Ist April, 1886, B ap- 
plied to have the appeal struck off for want of 
prosecution. Held^ that he was entitled to the 
«ier. Moorarjee Poonja v. Visranjee 
Viaenjee, 12 Cal 658. 


(12) Delay in transmission of appeal. 


142— Power of High ^burt, — 

Until a petition of appeal to the Privy Council 
presented to the High Court has been admitted 
and allowed, a party has no right of appeal to the 
Privy Council. If the petition is allowed to re- 
main on the file of the Court, and is not prosecu- 
ted within a reasonable time, the Court has po- 
wer to order its removal from the file. 

Gobardhan Bamono v. Mano Bibi, 
3 B L R 0 C 126 =S C on appeal, 
6BLR76=14WR0CS4. 


Nctcs;— See 14 W R 0 C 341. 


( 13 ) Appeal admitted after time. 


148— Power to reject appeal.-— 

In a case where the period within which an 
application for leave to appeal to England ex- 
pired during the Ousserah vacation, and the ap- 
plication was presented on the first day of the 
6burt sitting after the vacation, when, though 
notice was served under the rules,— no cause be- 
tig shown to the contrary,— the appeal was ad- 
uitffd md the applicant allowed to incur large 
'tyanalation and transcriptfmi^ and the i 
i^o|l Wiofiwly ready fo^ | 


147— Papers forwarded with record-Review.- 

Where an application for review was rejected 
and no appeal to the Privy Council was filed 
against the order of rejection, papers filed with 
the application for review will not he forwarded 
with the r^oid to the Privy Oonhoil on the ap- 
peal of the case. Fukcevuddeen Mahomed 
Ahaiir Chb#dtil'y y| HsjumUnifi^fier Chdwdh- 
^ 1 / Mtt w Is 146. 
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Appeal to Privy Council-<?«»«<^. ' 

2 Practice and Procedure— 

(1 A) Amendment of tbe decree 
under appeal 

j 14S — Appeal Practice— Dismissal of the ap- 

peal* Amendment of the decree under appeal — Ab- 
sence of petition of appeal by the respondents. — 

Their Lordships dismissed the appeal, but 
amended the decree appealed against, by provid- 
ing for interest subsequent to the decree, in ac- 
. chrdance with the prayer in the petition for ape- 

? cial leave to appeal presented by the respondents, 

I who did not lodge their petition of appeal as re- 

quired under the Judicial Committee Kules, 1908. 

Kanim Ahmed Jewa v, Naraitt Chetty, 

12 Bom L R 646 (P C)«12 C L J 231- 

20 M L J 630 «37 Cal 623=3 M L T 229. 

(2) Translation of account books and 
I papers. 

149 — Costs— Where it was impossible to say 
whether certain account-books and papers were 

; material or relevant, or even were part of the 

I evidence in the case, the High Court declined to 

put the appellant in an oppeal to England to the 
Expense of translating and transcribing them, but 
gave the respondent the option of translating 
them at his own expense, with a view to their 
r being sent to England as an appendix to the 

record, leaving it to the Privy Councli, in the 
event of the respondent being sucoeseful, to 
make any order they pleased as to the costs of 
translation, Raj Coomar Baboo Deo Nund 
Singh. 7 W R 90. 

Notes— Ref 7 B H C R 153. 

(3) Evidence. 

150 — Record of appeal to the Privy Council. 

An appl|(jation for a certificate that a limited 

meaning should ^be placed upon endorsements 
made by the Bench clerk on certain exhibits prin- 
ted in the paper book of a suit which had gone on 
appeal to the Privy Council, the Court left the 
I matter to be dealt with by their Lordships of the 

Judicial Committee, at the same tinjfi forwarding 
its own order to the Privy Council. Rattan 
Kocr V, Chotay Narain Singh. 21 Cal 476 

(4) Tf anslation of deeds. 

I 161 — Razeenamas and safeenamas, as well as 
coppe^t*^ *1% appeal, tp 


Appeal to Privy Council-Con^rf. 

2 Practice and Proc<*dure— 
need not be in English. Mahomed Turkee 
Chowdhry v Luchmeput Singh Doogur. 

7 W R 291. 

(5) Appeal pendency of, effect of 

152 — Legal disability — Bight to sue— 

The pendency of an appeal to England does 
not put the party who, subject to that appeal, is 
the owner of an estate under a legal disability to 
bring a suit in tliat« character against third 
parties. Prahlad Sen v Rajendra Kishore 
Singh. 2 B L R P C 111; 12 W R P C 6 

Notes— See 13 M I A 275. 

(6) Agreement not to appeal. 

153 — Application to stay proceedings— 

Where an appeal is preferred contrary to an 
agreement not to appeal, application to stay the 
proceedings should he 'made before the case is 
prepared for hearing. Amir AH v Inderjit 
Koer. 9 B L R 460 

Notes— ‘See 14 M I A 203. 

(7) Finality of order passed by Privy 

Couucil after hearing appeal. 

154— Re-hearing, grounds for. 

Order passed by the Judicial Committee of 
the Privy Conncil after hearing an appeal is final, 
and an application for a re-hearing will not be 
granted except upon the ground that the applic- 
ant has by some accident, withont blame or 
default on his own part, not b^en heard, and the 
order has inadvertently been made as if he had 
been heard ( I M I A 117 ) ( L J? 2 P C 274 ) ap 
proved. Pertab Narain Singh v Subhao 
Koocr. 4 Cal 184.=:5 1 A 171. 

(8) Interpretation of decree operating 

as resjudicata. 

155— S. 109 (c) 0 XLV. I 3-Privy Council 
Appeal— Case fit for appeal 

In 1902 a decree received a certain inteypreta. 
ion by the Court. In a subsequent proceeding 
the High Court decided that th<‘ interpre|f^t|on. 
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Appeal to Privy Council -Oontd, 

2 Practice and Ppocedurc— 

HsZdl that it was not a fib case for appeal to 
His Majesty in Council. Kunj Behari Lai y 
Collector of Shahjehanpur. 8 Ind Cas 485 

(9) Raising fresh point on appeal to 
Privy Council. 

156— Privy Council— Practice— Fresh point- 
Kot to be raised. 

It is not usual to allow a point to be raised on 
appeabtothePrivy Council, which has not been 
discussed in the Court below, and upon which 
their Lordships have not got the assistance of that 
Court Jit Singh vMaharaj Singh, 10 M L 
T 551=(1912) 1M W N 29 (P C). 

(10) Jurisdiction of High Court tc add 

parties after admission of appeal by 
Privy Council. 

157— Appeal to Privy Council against prelim- 
inary order of High Court-Admission of appeal 
by Privy Council— Addition of parties, applicat- 
ion to High Court— Jurisdiction of High Court. 

The High Court, in its original jurisdiction, 
having dismissed a suit for accounts, an appeal 
was laid before a Divisional Bench, with the 
result that the Appellate Court, in reversal of the 
decree of the Court of first instance, passed a 
preliminary decree and remanded the case. An 
appeal was preferred to the Privy Council against 
this appellate order and the same was admitted 
by the Privy Council. On an application by the 
assignee-trustees of one of the plaintifis made to 
the appellate Bench of the High Court, to be 
added as parties, 

Held, that as the appeal against the preli- 
minhry decree had been admitted by the Privy 
Council, the High Court had no jurisdiction to 
make the order prayed for. Singaravelu Pillay 
V MttfUgesa Pillay 12 Ind Cas 69, 

(It) Delay in bringing appeal to a hearing. ' 

158— 0ost8 of appeal^Appeal to Privy Council j 

Where there has been great and unexplained 

delay after special leave to appeal has been grant- 
ed, in bringing the appeal to a hearing, the 
Jiad<^ia| Committee, in reversing the decree ap- 
p^Ied against, refused the successful appellant 


Appeal to Privy Council -Oontd. 

2 Practice and Procedure— 

(12) Statement of reasons by the Judicial 

Committee. 

188 A— Privy Council— Practice— Decision 
on facts- Genuineness of Will-Onus on Appellant 
—Failure to discharge- Statement of reasons by 
the Judoial Oommitte. Where a Division Bench 
of High Court, after a prolonged and elaborate 
enquiry, arrived at the conclusion that it could 
not believe the evidence of the principal witness- 
es called before it in support of a will propound- 
ed by the appellant before the Privy Council. 

Heidf,— that the onus was on the appellant 
who invited Judges who had not heard or seen 

the witnesses to overrule the decision of Judges 
wh» had to show that the dsoision was erroneous. 

That in this case that onus had not been 
discharged. Having regard to the intricacy of the 
ease and the elaborate arguments presented, the 
Judicial Committee thought it desirable to state 
in outline the salient features of the evidence and 
the reasons for their conclusion, although it 
might have sufficed if they had only said that 
the appellant had not succeeded in discharging 
the onus that lay on him. Nogendra Nath 
Mitter V EumudiniDasii 18 C W N 7 R 9 
P C=5 M L T 384=3 Ind Cas m 

(13) Appeal on a ground not subjected 
to the consideration of the High Court. 

158 B-Question of fact-ground not taken 
in Court of appeal. Where a question of fact has 
been decided against an applicant m the Court 
of first instance, but the case has been decided in 
his favour upon-otber grounds, and, upon appeal 
the decision is reversed by the High Court which 
IS not invited by the respondent to consider the 
point decided against him in tne first Court, the 
Judicial Committee will not entertain an ap’neal 
on a ground which has not been subject to the 

^usideration of the High Court. Dhauukdhari 
Singh V Mahabir Pershad Singh. 

6 C L Jll=li C W N 739 (p C)= 

9 Bom L R 651=2 M L T 198=, 

17 M L J 353=14 Bur L R 1= 

84 Cal 709. 

( 14 ) Objection that appeal had becotu* 
incompetent. • 


iW'Cl-Ert'yy q^oeil 



i) . 
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Appeal to Privy Council-Oiwiifi. 

2 Practice and procedure— 

appeal had become incompetent — Final admi- 
ssion — Eecord, transmission of — Practice, — 

After an appeal to His Majesty in council had 
been admitted, but before the transmission of 
transcript record to England, it was objected by 
the respondent that he had attained the status 
of a Sovereign Prince, so that the suit could not 
be continued against him in any Municipal Court, 
and he prayed that the appeal may be declared to 
have abated, that, although the High 

Court retained jurisdiction over the appeal for in- 
terlocutory matters, it would not make the order 
for abatement, but would transmit the petition 
with a report upon the truth or otherwise of the 
allegations made therein, to be dealt with by the 
Judicial Committee upon the hearing of the appeal, 
Semarcudra Chandra Deb v Biredra Ki- 
fihorc. 10 C L J 3E0 =4 Ind Gas 456. 

3 STAY OF EXECUTION PENDING 

APPEAL. 

(1) Stay of execution before appeal ad- 
mitted-Practice. 

159— Civil Procedure Code (1882), ss. d03 and 
608.-- 

Where a petition for leave to appeal to the 
Privy Council from a decree of the High Court 
has been presented, the High Court may grant a 
stay of execution of its decree, although the ap- 
peal has not yet been admitted under s. 603 of 
the Civil Procedure Code ( ict XIV of 1882 ), 

Janbai y Sale Mahomed Jafferbhoj. 

19 Bom 10. 

Notes.— Diss, SOWN 562. 

160— S. 608 — Appeal to Her Majesty in .Co- 
uncil-Application for stay of execution of decree 
appealed against. — 

The High Court has no power under s, 608, 
^^ivil Procedure Code, to stay execution of a dec ree 
in respect of which an appeal to Her Majesty in 
Council has not been admitted ( All W N 1890 ) 

Nand Lall y Mussammat Chatter Kuar. 

Oudh S C 273. 


I Appeal to Privy CounciK7«»«<?. 

3 Stay of execution pending B.ppe&l—Contd, 
Court has no power to stay the execution of a 
decree in respect of which leave to appeal to Her 
Majesty in Council has been asked for, and a 
certificate granted to the petitioner, but the 
appeal has not yet been admitted. Per Mahniood 
J — An order for stay of execution would not be 
passed under s. fc08, even though, at that time, 
the appeal had been admitted, if at the time 
when the application for stay was made, it had 
not been admitted. Kumar Lai y Rani. 

AWN 1890,92. 

161— f7P 0 0.4:5 r 15(1882 S.608)— Stay of 

execution — Privy Council appeal not admitted. 
An application for stay of execution under S. 608 
0 P 0 cannot be granted before an appeal to the 
Privy Council is finally admitted under S. 605 
0 P 0 . S M Bibi Jarao Kumari y Gopi 
Chand Bothra. 5 C W N 562. 

(lA) Application for stay of proceedings 
to be made to the Court in India. 

162— Stay of proceedings pending appeal— 
Practice— Application to be made in India first 
—Conditional order for stay. Applications for 
stay of proceedings pending an appeal to the 
Judicial Committee ought always to be made, in 
the first instance, at any rate, to the Court in 
India, which has ample power to deal with the 
matter according to the circumstances of the 
particular case, and has knowledge of details 

I which the Judicial Committee cannot possess on 
an interlocutory application. Application was 
granted in the special circumstances of this case, 
on the Appellant giving an undertaking for ex- 
pediting the hearing of the appeal; and leave was 
given to the Respondent to apply to the Court in 
India for the appointment of a Receiver or for 
payment by the appellant of a reasonable amount ^ 
in Court or any other relief as he may be advis- 
ed. Appellant to pay the costs of the applica- 
tion in any event. Vasudeva Modeliei* y 
Shadagopa Modeliei»(P C) 8 Bom L R 497 
==4 C L J 101=10 C W N 945= 
16 ML J 299=29 Mad 379=33 I A 132 
=IMLT204. 


160 A— Appeal to Her Majesty in Council 
—Application for stay of execution before admis- 
sion of appeal— Civ. j?ro. Code, s. 608— 


s. 60 ^ of the Civ. fro, Oo<^e5 

t C. 


the High 


163-C P 0 Order XLV Rule 13-Privy Council 

Appeal — Stay of execution, application for 

Appeal not admitted- Jurisdiction. 

Stay of execution of a decree pending appeal 
to the Privy Council conld be granted only aftey 
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Appeal to Privy Comoil-Contd. 

t Stay oi execution pending zppePl—Cojiid. 2 
tie gimt of a certificate for the admission of the ' 
appeal. 5 C W N 562. 1’ol. 39 Bom 10 Not FoL I 

Venkata Reddy v Obala Reddy. ^ 
6 M LT309. 

S^dHty against party in possession. 

Beng Beg XVI of 1797, s. 4— 

Within six months after decree and prior to 
theasdmfesihn of an appeal therefrom to England, . 
tte Stfdder Court, on an ex-patie application 
without notice, issued an execution order putting 
dentee- hhlder in porfeession. This was done 
’^Mtifottt oaling for security as provided by s. 4, 
BhngAl Begulatiofi XVI of 1797. The appellant 
^ the admission of the appeal, applied to the 
t^iadder C'ourt for security from the party in 
possession pending the appeal, but that Court 
beid that* as the decree-holder was in possession 
under an execution order which could not be 
from, they had no power to inteifere. 
On petition, Ihe Judicial Committee, under the 
circumstances and on affidavit of waste, made an 
order declaring that it was competent to the 
Sudder Court to require security to be given for 
protection of the property pending the appeal, 
notwithstanding execution of the decree had 
issued, and gave permission to the appellant to 
apply to the Sudder Court with an intimation of 
tliat opinion. Jariutool Butool v Heseinee 
degtiiii. 10 Moone’s I A 196. 

16S— Beng Reg XVI of 1797, s. 4— 

The plaintiff obtained a decree for possession 


a Zamindari, which was reversed on appeal by 
the High Court, The plaintiff then appealed to the 
Brivy Council U tinder such circumstances, the 
High Court has no pawer, under s. 4, Regulation 
XVl of 1797, to order security to be taken from 
tHe defohdant (respondent) lin the appeal to the 
Privy Council for the due performance of such 
orders hstbh Privy Couned may pass in the 
l^peal, or to suspend the decree reversing the 
decision of the first Court Nilkisen Thakoor 
V Beerchuildei* Thakoor Gossain. 

2 W R Mis 23. 

lidSletf— Appr. 6 W B Mis. 111. 

j|d$^The High Court cannot interfere to require 
from a party who has formally been 
of rile pr*operty dispute in 
Sdtee^o^ W»s 


Appeal to Privy Council-Con^rf. 

3 Stay of execution pending appeal- CoM, 
t ut before an appeal to the Privy Council was 
preferred and admitted. Hui*o Soonduree 
Bebia v Stevenson. 5 W R Mis 13* 

Notes—Diss. 12 W R 266. Ref. S3 Cal 927« 

3 0 L J 67. 

(3) Security. 

16 T— Security-Failure to fnrnmh security— 
BeUg. Reg. XVI of 37.97, s. 4— 

IP the case of an appeal to the Privy Council, 
ihe Court has no power, on failure of both parties 
to fnriiish security as required by s. 4, Regula- 
tim XVI of 1797, to attach any property held 
by the appellant beyond that decree, 

Khoroo Lall v Kant Lall 
5 W R Ms 87. 

168 — BeUg. Reg. XVl of 1797 s. 4. — 

When an appeal to the Privy Council has 
been admitted, all that the High Court can do is 
to proceed, under s. Regulation XVl of 1797, 
to stay the execution of the decree, on the ap- 
pellant giving security for the due performance 
of the decree of the Privy Council. But the Court 
cannot continue an attachment of money made 
under Regulation II of 7806 during the pendency 
of the suit in the Zillah Court, after the d^ree 
[ of the Zillah Court has been reversed by 
the High Court on appeal. Ramuatk Chowdbry 

6 W R Mis 17. 

169-“In the case of an appeal to the Privy 
Council, security to the extent of the whole sum 
1 decreed need not always he taken from the decree 
y -holder. When security is taken for less than 
the full amount decreed, the decree-holder should 
te be restrained fronn issuing process of execution 
with a view to realizing any sum in ejtcCse of 
m the amount- for which security is given. Molka 
le Y Sumput Koonwar. 6 W R Mis 62* 


Notes— Ref. 11 W R 204. 
j[70— The Zillah Court decreed a suit in plain- 
tiff’s favour. 

On appeal the High Court reversed the judg- 
! ment, and remanded the case, making no order 
I as to the costs of the appeal. Against such re- 
mand an appeal was preferred to Her Mafesty 
in Council. The Zillah Court, however, proceeded 
with the case, and eventually dismissed tbe whole 
suit, and th« defend ant applied toexecuie thede- 
for hie i»hat, Ih 
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Appeal lo Privy 

3 Stay of execution pending appeal— Cwstrf. 

nces, the High Court was not competent, under 
s. 4, Eegulation XVI of 1797 (the last mf^ntioned 
decree not Having been appealed to it), to suspend 
execution of decree, or to direct th^^-^'J 1. 

curity, Onoojpoop Chttnder Mookerjec. 

6 W R Mis 4^5. 


17J. — When an appellant to the Privy Council 
applies to the High Court to stay execution of the 
decree on giving security, and action is taken by 
the Court ou such application, a Principal Sud 
der Ameen Has no authoiity, without the direction 
of the High Court, to make an order on an appli- 
cation to execute the decree, though the judgment- 
debtor should have failed to give security. 
Debee persbad v Umtirth l^ath Cbowdhfy. 

8 W R 275. 


(3 A) Power* of High Court to stay execution 
when appeal admitted by special leave. 


172— Practico— Appeal admitted by special 
leayf.T-^ow,er of the High Court to stay execut- 
nn.«Civ. Pro. Coc(e (V of 1908), Sch,l 0. XLV B. 
13. 


173 — Power of High C'ourt. 

The High Court can, on cause shewn, require 
security from a decree-holder who has been put 
in possession in execution of decree against which 
an appeal has been preferred to the Privy Co’m- 
cil, and is still pending. It is not imperative on 
the High Court, under such circumstances, to take 
security from the decree-holder in possession, un- 
less it be shewn that the party in possession is 
making waste, or is so embarrassed by debt that 
the estates are likely to be seized by creditors in 
satisfaction of their claims, or unless some other 
good cause be given. Soopaj Monec Deyee v 
Suddanund Mehapattup, 12 W R 296. 

Notej5:-Pol: 19 Mad 140; Cal 927 = 3 0 
L J 67. 


U^T-Widow’s interest. 

^ lA judgment-debtor who had been permitted 
passesaion of disputed property pending 





Appeal lo Priyy Council-Con^ai. 

3 Stay of execution pending appeal— 
sn appeal to England, on furnishing security for 
mesne profits and costs, deceased, and the widow 
offerM her life-mterest in his estate as security. 
JSeT3rtnt>. interest was only temporary, it 

could not be accep»rt.^ «iurity, 

Phool Koer alias Kanaya Keen v Dabec 
Pensaud. 12 W R 

Notes; -Con. 4 AH 552; Ref: 6 C L ^ 4f2. 

175-- Beng Beg XVI of 1797, «.4. 

When an appeal is preferred to Her Majesty in 
Council from a decree of the High Court, the se- 
curity to be taken from the decrae-holder must 
be regulated by s. 4, Regulation XVl of 1797, the 
practice being to calculate for an amount 
ent to meet the mesne profits which are to go to 
his bands from the date of his obtaining peapessi- 
on to the probable date of the eventual exe<^ation 
of the decree of the Frivy Council, whfch p^eriod 
is generally taken to be three ye^r?. 

Ameeroonissa Khatoon v Djun^. 


176— Beng Reg XVI of 2797, s. 4. 


Where an appeajl is admitted by special leave 
of His Majesty in Council, th#* High Court has 
power to ptsy executiou of the decree appealed 
against Nltyamoni Dasi v Madhu Sudan 
Sen. 8 A D J 44^9 (P 0=13 C L J ^29?:^ 
13 Bora D R 419. I 


Application for decree-holder pending decisipn 
of appeal to the Privy Council to give security Re- 
fused; Ainslie, J., following the ^*uU Bench ruling 
in Sup, Vol. 605: 6 W R Mis. Ill; and PauX 
(whilst declining to follow that ruling), consider- 
ing the application premature, because merely 
put on ^-he file of the High Court without the 
appeal being submitted. Burra LaR v The 
Court of Wards. 16 W R2B9. 


Notes:— Fol; 5 C L R 33; Ref; IQ W ? 99. 


177 — Sufficiency of security. 


The High Court having ordered a jndgmerrt- 
debtor, pending an appeal to the Privy Council, to 
furnish security within two months, be iml in a 
petition In the Zillah Court on the last day allow 
ed by the order, tendering a darpatni raeb^ s©* 
curity, and on the day f^Uowing guve an 
registered security bond. The Judge 
bond. Held that the bond wasnoit required # ^ 
registered until the security had been acQept^; 
and that the Judge should have diredjed AU Inve- 
stigation into the goodness and sufficiency 
otherwise of the property tendered. Buniie y 
Araecroonissa Rhatoon. 13 W R 41f 


Notes: Con: 15 WE B66 
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3 Stay of execution pending appeal— 

178 — The decree-holder (respondent to Eng- 
land) was required immediately to elect between 
furnishing security and drawing the sum deposit- 
ed by the appellant on aicountof w*.si!at and 
costa, and (upon her failure to do so) allowing the 
the appellant to obtain a refund of the deposit 
giving the like security, A party, who seeks 
to obtain security after the decree has beon execu- 
ted, must shew special circumstances (e.g , waste 
Or improper dealing with the property^ before 
the Court can grant such an order, Juggoo 

Lall Oopadhya v Jankee Bibee. 

17WR521, 

Notes.'—Fol: 33 Cal 927=3 0 L J 67. 

179~Beng Keg XVI of 1797, s. 4. 

In a suit in which an appeal to the Privy 
Council from a decree of the High Court has been 
admitted and is still pending, the Court of origi- 
nal jurisdiction, which made the decree first appe- 
aled from, has jurisdiction to issue execution. 
Although, as a general rule, the High Court will 
take security, under s.4, Begulation XVI of 1797, 
before allowing execution of a decree while there 
an appealto the Privy Council pending, yet 
the Court may, under certain circumstances, all- 
ow execution without taking security. Where the 
lower Court is informed that there has been an 
appeal to Her Majesty in Council from the decree 
which it is asked to execute, the lower Court sho- 
.uld, in the exercise of its discretion, allow time to 
theparties to apply to the High Court to stay 
execution or to require security from the party 
left in possession, before issuing execution, unless 
it should see danger of the property being made 
k^y within the interval. Loch, J., differed. 

Wim V Rajkdshna Roy, BLR Sup. Vol 
541=6 WR Mis 84. 


Appeal to Privy ZomcW-Oontd. 

3 Stay of execution pending appeal— C omW. 

the defendants were entitled to restitution of the 
property without security, whether the judgment 
of the High Court ordered restitution or not: hut 
that it was within the discretion of the Court to 
call upon the defendants to give security for costs, 
if anv, awarded by the decree of reversal* 
Rajkissen Singh. B L R Sup Vol 605; 

6 WRMis ill 

Notes:— Ref : B L R Sup 985. 

181— Beng. Keg, XVI of 1797, s. 4. 

The plaintiffs, in execution of a decree, which 
had been affirmed by the High Court on appeal, 
obtained possession of the land decreed, and rea- 
hzed their costs. The defendant afterwards filed 
an appeal to the Privy Council against the decree 
of the High Court. After admission of the appe- 
al, he applied that the plaintiffs might be called 
upon to furnish security. Held that under s 4 
KeguIatiouXVXofl797, the application could 
not be entertained. Joynafain Pattur y 
! Russick Kohun Banerjee. BLR Sup Vol 
744=8 WR 144, 

(4) Order for security to be furnished by 
respondent in Privy Council. 

182— Order made after decree appealed again- 
st— Liability for mesne profits of persons giving 
security— Civil Procedure Code, s. 608-Kevocation 
of surety— Contract Act (IX of 1872), s. 130-Con- 
struotion of security bond. 


180— Beng Keg XVI of 1797, s. 4. 

The plaintiff obtained a decree for possession 
ol^part of a zamindari in the Court below, and in 
exfeoution obtained possession on giving security. 
On appeal by the defendants to the High Court* 
fed«ree was reversed and restitution ordered! 

thep appealed to the Privy Chuncil and 
polled to High Oouit to be left m possession 
security. Beld that a. 4,‘ Kegul- 
t pi Af97, did not apply, and the plam- 
AtCIWI either to fcOep possossion oir 

1 


The present plaintiff purchased land brought 
to sale in execution of a decree, and was put in 

possession. The sale was set aside by the High 
Court, and the purchaser was ousted. He preferred 
an appeal to the Privy Council, and the TTigh 
Court directed that security be given for the me- 
sne profits and the due delivery of the property 
without waste in the event of the appeal being 
successful. The present defendants furnished seou- 
rity, and executed a document under which the 
plaintiff, who had snooeeded in the Privy CpincU 

now sued to enforce his rights. It appeared that 

after the date of the instrument above menticmed, 
a payment was made from the income of the pri 

pcrty in satisfaction of a decree obtained by t}L 

.amindar against the present plaintiff for arrears 

ofporuppupreviously accrued due. 


^wWsh^TOs not idra d 

m 
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Appeal to Privy Council-Oc»i<£?. 

S Stay of execution pending appeal— 
that the defendants, who had given no per- 
sonal guarantee, were not competent to put an end 
to the security under the provisions of the Contract 
' ^ Act relating to revocation of a surety ; (3) that on 

i the right construction of the instrument the peri- 

l ^ for the profits of which the defendants wore 

'[ chargeable was that between the date of the inst- 

^ rument and the date of the decision of the Privy 

Council ; (4) that the defendants should be credi- 
ted with the amount paid in satisfaction of the 
j decree for poruppn. Narayanan Chetti y 

ArunachcHam Chetti. 19 Had 140. 

[ Notes— Pol: 33 Oal 927«3 C L J 67. 

(5) Security toy party in possession. 
188— Mad. Keg. VIII of 1818. 

iS After an appeal had been asserted from a de- 
cree of the Sudder Court at Madras, the appellant 
applied to that Court, under s. 4, Regulation VllI 
of 1818, and the Circular Order of the 21st Sept- 
ember 1826, for an order calling on the respondents 
who had been in possession of the estates in 
^ dispute before the institution of the suit, to give 

security as prescribed by that Eegulation. The 
^ Sudder Court refused the application as not being 

» within the provisions of the Regulation. On pe- 

^ tition, the Judicial Committee declined to inter- 

fere, as there was no allegation of waste by the 
respondents in the petition, Whether 

there was any jurisdiction in the Judicial Com- 
mittee, under s. 4 of Madras Regulation Vlll of 
1818, ^ to call for security from the respondent 
when put in possession. Nagalutchmee Um- 
mal V. Gropoo Nadaraja Chatty. 

6 Moore’s I A 309, 

(6) Procedure where decree-holder 
attempts to execute it. 

184.-Procedure where decree-holder attempts 
to execute it. 

Procedure where there is an order of Court to 
stay the execution of a decree obtained by a 
party who has appealed to the Privy Council from 
another decree against himself, if the holder of 
the decree which is appealed against attempts to 
execute it Dwarkanath Roy v Wooma- 
iiooaduree Dasce, 14 W R 329. 

(7) Foyrer of Civil Courts in mofussil. 

Civil Court In the mofussil has no 




Appeal to Privy Council-Coft^rf. 

3 Stay of execution pending appeul — Comi, 
power to stay execution in cases when* an appeal 
has been made to the Privy Council against a de- 
cree of the High Court. Huttealaummal 

V. Chellayammal 6 H H C 98. 

(8) Restoration of property pendine 
appeal. 

186. The Court has power, under s. a08, 

Cml Procedure Code, to stay execution of a de- 
cree of the High Court in a suit uhsequently ap- 
pealed to Her Majesty in Council. «§M®re-Whether 
the Court has power to order restitution of pos- 
session of property already taken in execution of j 

its own decree pending an appeal to the Privy I 

Oounoil. Ashanulla v. Earoonamoyi Chow- 

dhry; Rohini Chowdhrani V Kishcn Gobind 

* C L R 128, i 

Notes.— Eef: 83 Cal 927=3 C L J 67«S4 ? 

Cal 400. 

(9; Security for performance of order 

to be made by Privy Council. 

187— Security for performance of order to be 
made by Her Majesty in Council— Civil Prooed- 
ureOode,18Si,s.608-EefusaI of order staying 
execution where decree was not yet appealed to 
the Privy Oounoil, but leave to appeal from inter- 
locutory orders in execution granted— Intimation 

to Court below. 

A party to a suit in an Appellate Court, who 
had obtained leave to appeal from its decree to 
Her Majesty in Council, petitioned for the order 
of the latter staying execution of interlocutory 
orders made in execution of such decree, and di. 
reoting payment by the petition to the opposite 
party of large sums without security taken for their 
repayment in the event of the decree being rever- 
sed. This accompanied a petition for special 
leave to appeal against those orders. The latter 
was granted; but lit not being competent to the 
Judicial Committee to make any order as to 
the stay ofexemtion, an intimation was 
by it to the Court below that « appeared to be 
the reasonable course that the opposite party 
should ttot, pending the appeal, be put into pos- 
session of the large sums in dispute. That inti- 
mation being made, the petitioner might apply 
to the Court below for the due security of all 



13!07 DESAi's oiaiT. OKiL mdasT i8il-i9l2 1308 


Appeal to Prisry Cowicil-Cfen^i?, 

j8 Stay of execution pending appeal— CbrzfZd 

money paid into the tieasnry in obedience to the 
decree. (10 M I A 322j) (10 M I A 196), referred 
to, Indar Kumafi v. ^aipal Kumari, 

14 Cal 290=141 A 1. 

4. EFFECT OF PRIVY CQUIfCIL DECREE 
OR ORDER. 

(1) Effect of order of Privy Council ^tismiss- 

ifigsUit onipower of|ii|^R^Cou|?ttpWi^ 

Orders in suit. 

48E— ^Petition to ajuendjthe order in Conneil 
-R^eiVCr^s liability ft<> aCcOttnt.llights as between 
the Adiilinlsta^or'^leneT^^ andexeswtors 'tra^sfer- 
ef^te to him atid tbe petitioner interested 
*hl 1li#eet^feB--Af^ II of 1$74, e. 31. 

^ Coprt appointing a receiver has powers In- 
cidental to its jurisdiction to order him to account, 
aJthctlig^ tlite suit m wbichlie was ,thu8,appe^lnted 
may be no longer pending. The estate lain the 
hands of the 6burt, the recerver being its officer, 
and though the court q£ Appeal dismisses thf ^it, 
the ttate of things cannot change. The Court of 
first instance, In such cases may permit parties 
interested to intervene on guest^ons as to th^ ac- 
odunts, and may deal with costs and other piatters. 
A plaintiff interested in the estate brought a suit 
on the alleged illegality of its transfer by the exe- 
cutors named in the will o£ a Hindu testator to 
the. Adntiinistrator-General (Act JI of 1374 S. hX) 
Decrees were in favour of the plaintiffs hj th^e 
High Court in both its original and Appellate 
Tl?e ^t^%nsfer w$p however held to be 
’^Ud hf the Jndi4al Commiittee and the suit Ifca-o- 
Ugfal Admin istrator-^General and the 

e^speutors as co-defendants, was dismissed, field, 
^op plaintiJBE’s petition for such paoditication of 
tlt^ order dismissing the suit as would mamtam 
what had been ordered below relating to tAm acco- 
iihl» thereby enabling the High Court to bring mat- 
ters in dispute to an end, that there were no groipids i 
tothe^mendment. Their Lordships opened that j 
ttm Court would not be deprived of any juri- 
%iicton! in that respect by the dismissal of the 
suit.if it should be necessary to the carrying outpf 
trai^fer that the Admmstrator- General should 
nU proofings, he could do so. It was within 
tts pbw^ fe^fuake ordm upon the Court’s receiver 
adid receiver or the executor could be 

called ^fiwteaecjohitt Withmrt the petitioner 
prior idjudt^ion of 


Appeal lo Priyy Council-ConcW. 

4 Effect of Privy Council decree or 
orders ChTidd. 

the matter (s. 13 of the Code of Civil Procedure). 
Prem Lajl Mullick. Administrator General 
of Bengal v Premlall Mullick. 22 Cal 1011 
=LR 22IA2P3 

(2) Restoration of property alienated pend- 
ing 9PP«nI to the Privy Council. 

12@^. p« o. a m T u ixm tiio). Mm- 

outjon decree— Pmvy pt 

pmfmhj akttiid^ed pending to (fee Pj^ty 

-Couaa^inr-Procedure. 

f 

Pending an appeal to His Majesty iu ^Council 
certajp property formin|f of the^ subject- 

matter of the suit m which such appeal had been 
preferred was sold by ef #ion an e^seutj^ of a 
money decreoi^igajnst the pis in tiff who held the 
decree of the High<Court under Tb© defe- 

nfant’s appeal to the Privy Oounml 

th^tithe successful ajppellant^ eptitjed 
to recover .the property sold as ab^e l^nrioned 
by mean© of an application under S. 941 rpad 
with R 6i0, jO fXJy and this tight ,w^s iput affected 
by the fact that the auction purchasers were not 
to the decree of the Privy Coifncil. 99 
All 447 fQU;19 All 136 ana 20 All ]l^lifpDgi3ish.d. 

<GaftU!dhttj P^ftaad v Baijti Hal 
AW)6 A W H 43.!=*8A11 337 i»S AL J HO. 

Appearance. 

Se^ (1) Appeal — Default in Appearance. 
j(9) Civil Procedure Code (1908) 0 9 ir 3, 
98, 9? (1859 s. 110). 

|f3) Civil Procedure Code(l908) 0 9 rr8.9. 

( 4) Res Judicata - Judgments on Prelimi- 
nary Points. 

(5) Small Cause Couit, Presidency Towns 

—Practice and Procedure. 

suffeient to prevent ex-p<iite decree. 

(6) Civil Procedure Code (1908) 0 9 r IS. 
fX) Abatement of Suit— Appeals. 

(8) Delation Act ri908) Art 171 & 172. 
i(9) Parties-i-Substitution of Parties— 
Appellants. 

00} RapreientnlU'^C <^f deceased persons. 

#1) pght of Appeal 

Poverty of 
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‘ Appearance OoneJd 

Substittifion oif 

(1> Pi*ivy €o«ncU, Practice of— Substitut- 
ion of Appellan*. 

Appellan^s-meaning of 

See <lvil Procedure Code (t» 08 )Q 4 . 1 f 12 

Appettate court 

See ceeee uitdef r— 

(1) Prir^ Council Pmctice 

(2) Remand. 

(3^) Special AppeaU 

— Powee of to maJee decree in respect of 
partiea not appealing. 


Sec (1) Civil Procedure Code. 

(2) Appeal-Coste. 

(3) Costs. 

(4) Parties, 


2 


ifeppcllatc €otirt—See Stamp Act 1879 S 34 
mPR 1820;2PR1891 


ilppeallatie Court ^Seo Suits Valuation Act 
1877 8.17 2CPLP18. 

Appelate Court. 

1 General Duty of Appellate Courts. 1-25, 


i High Ooort Practice ot I— lA. 
lA Elements of appellate court JB. 

3 Privy Council Practice of 2. 

3 Question of fact ground for disturbing 

flodinff for 3— .6, 

4 Jurisdiction where appeal is barred 6 
6 Presumption of correctness of judg- 
ment appealed from 7, 

5A Contents of judgment in appeal 7A. 
6B Dismissing appeal without recording 
judgment m the required manner 8 
6 Presumption as to facts found by 
lower Court 9. 

7 Credibility of witnesses* 10-12 

8 Method of dealing with questions of 
fact in appeal. 13 

9 Point taken in appeal but not argu- 
ed by pleader 14 

10 Duty of Judge hear comments on 
evidence 15-15B 

1 1 Duty of Appellate Court ^o direct 
examination of witnesses before re- 
versing dee®ee 16 

1|A function of appellate Court \7 


Appellate Court-t^onfii. 

12 Duty of Appellate Court to call the 
remaining witnes&es before reversing 
the decree of first Court 18-25 

13 Duty of appellate Court to hear ar- 
guments on grounds not taken in lo- 
wer appellate Court 25A-25B 

14 Duty of Appellate Cour|; tp extend 
time for payment of purchase money 
25C 

16 Duty of inferior Court to await deci- 
sion of superior Oouvt in aaialog6ui 
cases 25 D 

16 Remanding case for giving plaintiff 
an opportunity of producing his evi- 
dence <95E 

Exercise of powers in various oases 

* (26-107). 

(a) General oaaes r2B-Si8) 

1 Discretion exercise of 26-36 

1 A Reversing findinss based on pjeposses- 
sion and conceived, theories 35 A 

1 B Refusal to admit plea of limitation 

$e 

2 Question of limitation 37-55 

3 Power to go into question of limita- 
tion 59 

4 Allowing plea of limitation raised at 
a late stage 40 

6 Question discretion to excuse delay 

in presenting appeal 41 

6 Power of Appellate Court to pass de- 
cree against defendant where plain- 
tiff does not appeal 42-43 

7 Limits of Appellate Courts, power of 
remand 44 

8 Competency of Appellate Court to 
hear objections filed after time 45 

9 Putting novel construction on a leaf® 
46 

10 Passing decree against a defendant 
on appeal by another defendant 47 

11 Power of Appellate Court to grant 
stay of execution 45 

12 Power of Appellate Opurt to %al 
with portion of decree not appealed 
against |9 

13 Power of Chief Oogrt to ^8& order 
as to the Lower Appellate Copxt’i| 
proceedings 50 





1311 DEiil’SCTOIT. CttVH, DIGpT. 1811-1912. 1312 


Appellate Courl-Conf^. 

14 Power to make order staying pro- 
ceedings in Lower Court 61 

IB . Jurisdiction to consider . propriety of 
part of decree not appealed against 


Appellate ZowTi-Gontd. 

23 JDismissing appeal ‘ for • fion-appear- 
ance after remand- lOdB ■ ^ ^ 

24 Power to stay exeoutiop, of decree on 
presentation of-pauper, appeal 106G 

26 Jurisdiction of Appellate Coifrt . tp 
grant interim injunction ' ' loV ' ' ^ ' * 

‘2d Jurisdiction ' of bistrik •' Jud^' to 
transfer appeal to Court of additional 
■District Judge IOtI'* ' 

27 Power of District Judge* to transfer 
case remanded by the :High Court 

■ -lOTB,' ■ 

25 Power of Appellate Court to make an 
order staying the, carrying out of 

preliminary decree, 1070 ; ; ; , . 

29 Power to remand for trial on merits 
107D 

SO Proper order to be .made in appeal 
on remoTal of crops pending appeal 
307E 

31 Jurisdiction to deal with the case in 
the absence of formal decree by the 
first Court 107F 

32 Power of Appellate Court to enter in- 
to question of misconduct 'dr corrup- 
tion of arbitrator 107G 

83 Power to alter effect of deore , 107H 

34 Power to dismiss the suit iOT I 

35 Power to enlarge time for ' payment 
prescribed in decree . 107 J 

56 Power to go behind first ^7ourt’s order 
setting aside award 3 07K 

87 Power to review its own order of re- 
mand 107 L 

38 Power to stay execution 107 M 

39 Eight of tenant to plead occupancy 
rights in the Appellate Court 107 K 


16 Appellate Court's power to deal with 
finding of fact by Commissioner 53 

17 Appellate Court not ^ competent to 
add to its judgment by further find- 
ings on the remaining issues 63 A 

{b) Special casea 54 j-107 


1 Analogus cases 54-65 

2 ^Appeal 66-59 

3 Power to separate suits misjoined 
60-61 

4 Withdrawal of suit on 62 

B Arbitration Keferences to 68-68 

6 Attachment order of 69 • 

7 Award of Ameen 70-71 

8 Caste Question of Evidence on 72 

9 Decree 73-74 

10 Issues 76-76 

n Jurisdiction 77-78 

12 Local investigation interference with 
.result of 79 

12A Decree after 80 

13 Plaint 81-86 

14 Plaint amendment of 57-99 

16 Appellate Court’s powers to make 
any orders to meet the ends of jus- 
tice 99A-100 

16 Lower Appellate Court adding a post- 
script to its judgment 101 

17 Incompetency of Appellate Court to 
pass decree against a defendant in 
absence of prayer 102 

18 Power of Appellate Court to call 
upon respondent to furnish security 
for performance of appellate decree 
105-103A 

19 Execution of appellate decree 104 

JO Power of AppeUate Court to make 

co-defendants liable upon appeal by 
one of the defendants 105 

21 Bower of Appellate Court to order 
security to be given for satisfaction 
of decree before re-hearing an appeal 
decided exparte 106 

22 Power of Appellate Court to stay 
execution sale for money decree 106A 


S Evidence and Additional Evidence on 
Appeal 108-188 

1 Evidence Act 1556 s. ' 67 108-109 

2 Evidence sufficient for judgment IIC 

3 Consideration of Evidence in exparte 
case 111 

4 Appeal against part of decree 112 

6 A d j udication on evidence 113 

6 Evidence improperly admitted in 
Lower Court 114 

7 Decision in Lower Court ot merits 


8 Additional evidence on . t>] 
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Appellate Court-Cbn#rf. 

9 Improper admission of evidence 
178-151 

10 Rejection of docament in firsi; Court 
on the ground of want of registration 
182-188 

11 Admissibility of fresh evidence dis- 
covered after filing of appeal 188 A 

12 Declaration of removal of objections 
to admissibility of document 188 B 

13 Admissibility in evidence of applica- 
tion before a Criminal Court 188 C 

14 Docnment received and acted upon 
by Court of first instance 188 D 

15 Lower Court overlooking much of 
the evidence on record 158 E 

16 Materials on record to give-Appellate 
Court 188 E 

4* Rejection or admission of evidence 
admitted or rejected by Court below 
189-234 

1 Unstamped documents 189 

2 Stamp Act 1569 S. 20 and Sch II 

Arts. 5 and 11 213 

3 Stamp Act 1879 S. 34 ^14-215 

4 Valuation of suit — Error in valuation 

of suit 217-218 

5 Under valuation 213-225 

6 Dismissal of suit for insufficient 
Stamp 226-228 

7 Court-fees Act 1870 S 12. 229-23^ 


Appellate X.o\XT\rGontd. 

action 259—^60. 

13 Misjoinder of Parties 261 — 266 

14 Order adding party to suit 267. 

15 Rescission of order on same dayaa ^ 
made without notice to one of the 
parties 265. 

16 Decree against agent instead of 
Principal 269. 

17 Technical error 270. 

18 Filing appeal without copy of decree 


19 Improper exercise of discretion in 
granting declaratory decrees 272— 
273. 

20 Error in allowing wrong party to 
begin 274. 

21 Omission to state reasons for decision 


22 Objection by one of several parties 


23 Error in frame and valuation of suit 


24 Dismissal of suit for undervaluation 
279 

25 institution of suit in wrong Court 
280—281 

26 Suit brought on behalf of minor 
without authority 282—283 

26A Want of formal order of appointment 
of guardian ad litem in a suit against 
minor 285 A 

27 Omission to appe.al from order 284 

25 Permission to relative to sue, proof of 


5 Errors affecting or not, merits of case 
285-305 

1 Delivery of judgment but of Court 
255-238 - 

2 Omission to decide limitation 239. 

3 Admission of invalid document 


29 Declaratory decree 286 

30 Allowing assignee of decree to go on 
with execution though he has made 
no formal application for execution 


4 Order without jurisdiction. 241-24?3 

5 Decree passed without jurisdiction. 


31 Exclusion of evidence 288—289 

32 Error in rejecting documents already 
admitted 290 

33 Execution of document by a pardana- 
shin lady 291 

34 Refusal of Court to summon witnes- 


6 Trial on different issues and reversal 
in Appellate Court , 246. 

7 Irregular Verification of plaint 247— 
249A. 

8 Admission of illegal evidence 2.50 — 


35 Execution of decree against Repres- 
entative of debtor 295 

36 illegal order of Remand 294-298 

37 Jurisdiction of a Court where a decree 

has been transferred for execution to 

substitute the name of the transferee 
pftlaedecife 299— 


9 Splitting cause of action 252. 

10 Multifariousness 253—251. 

11 Misjoinder of causes of action 

255 -258. 

12 Misjoinder of parties and cai|Sfs pf 
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Appellate 

38 Oouife taking action under wrong sec- 
tion 300 

89 Judgment creditor appearing by an 
agent holding a power of attorney 
301 

40 Application to stay execution o i 
de6ree not made absolute 302 
Appeal against order absolute for 
sale 303 

4^ Bei-opening execution proceedings 
under wrong section J04 

43 Disposing of suit on Sunday 305 

44 Appeal heard before the hour fixed 
for hearing cases 305A 


C6j Inierferetice and power to vary order 
oftower Court 806o3S>4« 


1 Power of, on appeal exparte 306 

2 Making different case for appellant 
from t|^at which he makes for him- 
self in first Court 307—309 

3 Traveling beyond record 310—314 

4 Decision of case on issue not raised 
in Court below 316—317 

5 Decision on issue not taken in Court 
below 318—319 

6A Right of Appellate Court to a Judge 
on questions not the subject of an is- 
sue 319A 

Raising issue without cross— appeal 
320—331 

Giving relief not asked for 322-326 
Alteration of decree on appeal. 327*330 
Improper procedure 331 
Rejection of Appeal 332 
Raising question on second appeal 
333 

Exp6.rte decree passed when sum- 
mons bad not been served in sufficient 
time 334 

13 Grounds of Appeal J36 

14 Finding of Court not appealed ag- 
ainst 336— 336B 

14A Interference with part ot decree not 
appealed against 336 0 
^resumption of correctness of judg- 
ment of Lower Court 337 
Judgmeht of Lower Court ,358-344 
Aplieal on full O^mrt fee from decree 
dlsmissingsuitin part-Romand of 
whole cafe, though no cross— appeal 

9* ob^ppr^^e^f 


6 

7 

8 
9 

10 

II 

13 


Appellate Court-C^nw. 

18 Application to set aside sale in 
execution of decree— Court-reversing 
lower Court on evidence taken 
before necessary party was added- 
346-347 

19 Want of cause of action 348 

20 Power of the Court of Appeal to vary 
decrees appealed from in consequence 
of circumstances occurring subsequ- 
ently to the date of such decrees 3 19- 
351B 

31 Power to vary decree as made in the 
Lower Court 3B3 

22 Refusal of Appellate Court to hear ap- 
peal on issue of title raised and decid 
ed in first Court 353 

23 Sufficiency or insufficiency of evid- 
ence, no ground of interforence 353 A 

24 Interference with Lower Court’s de 
cree in absence of appeal on a point 
354—3540 

25 Decree in appeal under land Acquisi- 
tion Act 354D 

26 Deccee for a larger amount than that 
claimed in the memorandum of ap- 
peal 354E 

27 Decree in appeal against the defend- 
ant against whom the suit was dis- 
missed 364 P 

28 Power of Appellate Oourfe to deal 
with findings of fact by the Commis- 
sioner 364G 

2C Power to reverse decree in a suit 
tainted by misjoinder of parties and 
causes of action 56 4H 

30 * Omission to hear parties in support of 
or against an application 354.1 

3/ Want of jurisdiction to award costs 
of one successful def'=‘ndant against an- 
other successful defendant 354J 

32 Power of Appellate Court to declare 
liability of another defendant upon ^ 
<>116 of the defendants. 

364K: 










34 


36 


bed in ordinary substance 35iL 
Caution to be used by Court of ap- 
peal in reversing a first Court’s find- 
ing of fact. 354M 

Power of High Cou’rt tp consider pro- 
priety of order Loiyqr as ^ 
yostpf 3|4I| 

' , ' 
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Appellate Court-^^on/i, 

'dS Fowpr of Appellate Court to reverse 
finding of fa^ts 354 0— 354.P 

37 Power to reverse whole decree ou ap- 
peal by one defendant 354Q 

38 Power to redac^^ decretal amount on 
appeal from partial decree by plain- 
tiff 354E 

39 Finding as to a fact not touched by 
the lower Court 334 S 

40 Appellate Court not empowered to 
decree more to plaintiff than was de- 
creed by Lower Court 354 T 

41 Disturbing a finding of fact by Lower 
Court o54U 


7 Objections taken for first time on appeal 
355-515 


(a) General cases. 355-379 A 


1 Objection allowed to be raised and 
overruled BSS— 356 


2 Plea sought to be raised that was not 
taken in the memoijandum of appeal 
3 ^ 7—358 


3 Objection to procedure 359— 3d0 

4 Objection based on full bench ruling 
361—362 

5 ejection based on point of Law 363 

6 New point 364 — 366-S 

6a Alteration of plea for first time in 
second appeal 3660 

7 Objection which if taken, might have 
been cured .?67 

8 Objection taken too late 368—370 

9 Allowing objections 371 

10 Objection apparent on pleadings 372 

11 Objection involving point of mixed 
law and fact 375 

12 Question of mixed law and fact raised 
for first time in appellate Court 
374 

13 Obiection not taken on cross — appeal 
376 

14 Omission to prefer appeal against rem- 
and order 376 

15 Objection tak<»n but not pressed 377 

16 Want of opportunity by to raise ob- 
jection. 378 

17 Objection by proforma defendant, 
379 

X8 Objection as to absence of cause of 
action, 379 A. 


Appellate Couri-Gontd. 

(b) Special Cases. (880-512) 


1 Adoption. 380-382 

2 Objection to share taken on adoption 
582 

3 Alienation. 383 

3- A Plea going to the very root oi the cage 
can be raised for the firs^ timein second 
appeal 383-A. ' 

4 Appeal. 584 

5 Attachment. 3S5 

6 Award. 356-585 

7 Coverture, 3$9 

8 Custom. 390 

9 Damages measure of. .391 

10 Decree form of. 392 

11 Defencenot rj^isedm tbe Lower Court- 
Declaratory decrce-^uit for, 393 

12 Enhancement. 394-399 

13 Evidence. 400-411 

14 Objection to unregistered document 
412-414 

26 Objection that document is improperly 
stamped, 415 

16 Obj<^ction to document as evidence 
not raised in lower court, 4lb-416 B, 

17 Refusal to examine witnesses 
417-419. 

t .. 

18 Refusal to take evidence 420. 

39 Execution of decree 422—422 

20 Form of suit 4F3 

21 Fraud 424 i 

22 Guardian 425 — 426 

2PA Grounds advanced for first time in 

second appeal 426A 
22 B Grounds urged for the first time at 
hearing of appeal 426 

23 Issues 427 

24 Jurisdiction 428 — 431 

25 Objection affecting jurisdiction 422 

26 Jurisdiction objection to 432—434 

27 Question of jurisdiction taken for first 

time on appeal ^36— 456 

28 Jurisdiction 437 — 439 

28 A Plea of Jurisdiction wiien entertain* 

able in appeal 4pA— 43927 

29 Kabuliat suit for ^ j^40— 443 

30 Landlord and tenant * ^4 

31 Limitation 445 — 451A^ 

32 Merger 462 

33 Misioxuder 463—459 

33A Pleading of minoriiy 459A 
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S3B Objection to the frame of suit not 
taken in the Court of first instance. 
4a9B 

34 Notice of enquiry 460 

35 Notice of sale 461— 461A 

36 Notice of suit 462—463 

37 Notice to quit 464 — 466 

38 Parties 467 — 470 

39 Defect of Parties 471 — 473 

40 Technical objection 474 

41 Partition 476 
41A Plaint 475A 

42 Policy of insurance 476 

43 Purchase 477 — 478 

44 Rent suit 479— 480 
46 Res-judicata 481—482 

46 Right of suit 4 83— 605 

47 Sale, setting aside 603 

48 Service of summons 604. 

49 Settlement 606, 

60 Transfer of case 506—607. 

51 Valuation of suit 608—609. 

62 Question of deficiency of Court-fee not 
raised in the Court of first instance 
610. 

63 Will 611. 

54 Withdrawal of suit 512. 

8. Appellate Court ( Forum ) 513A— 
540. 

1 Appeal against order in insolvency 

lying to the District Court and not 
to the High Court 613—6130. 

2 Efiect of proclamation pending Pro- 
ceeding on the question of the forum 
513D-613E. 

3 Valuation by plaintiff determining the 

forum of the suit and subsequent ap- 
peal 513F, 

4 Valuation for jurisdiction purposes 

614. 

6 Appeal from decision of fisrt class 
Subordinate J udge invested with spe- 
cial jarisdiotion 316. 

6 Valuation by pkintifi determining 
forum of Appeal 616. 

7 Appeal in suit below Rs. 6,000 lying 

to the District Court 617 618. 

8 Effect of Act VIl of 1905 on question 
of forum of appeal 619. 

8 Forum of appeal in suit valued at 
more than Rs. 600. 620— 620B. 



Appellate Cowi-Oontd. 

10 Jurisdiction in appeal to be determin- 

ed with refei^nce to claim made and 
not decision upon the claim 521 — 

621 D. 

11 Forum of appeal inland-suit as de- 
fined in the Punjab Tenancy Act 
1887. 622— 522A. 

12 Forum of appeal where less sum was 
accepted by consent-decree 623. 

15 Value of suit determining forum of 
appeal 524. 

14 Forum of appeal according to law as 
it stood prior to the passing of Act 
XX of 1890. 625. 

16 Forum of appeal in a suit for arrears 
of maintenance 626. 

16 Forum of appeal in cases under sec- 
tion 1 of Act IX of 1861. 627. 

17 Amount of claim as found by Court 
determining the forum of anpeal 
628. 

18 Appeal from decree passed by a Court 
of small causes lying to the District 
Court 529. 

19 Appeal from order of Collector under 
S. 3 of the Bhagdari and Narvadari 
Act lying to the Commissioner 630. 

20 Appeal from order passed by Col- 
lector in execution proceedings lying 
to the Commissioner 531. 

21 Appeal from order in execution in 
suit other than small cause not ex- 
ceeding Rs 5,000. 532. 

22 Appeal in suits congnizable by Courts 
of small causes lying to the District 
Judge 633. 

23 Appeal to the High Court where real 
value of property exceeding Rs 6,000 

654, 

24 Decree of MunsiS appealable to the 
Subordinate Judge 536. 

25 Forum of appeal in small cause cour|i 
suit 636. 

26 Inferences from facts found 637, 

27 Exercise of original jurisdiction by 

appellate Court 638— -635. 

28 Objection a& to irregularity of pro* 
cedure 640. 
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Appellate Court-(7ow«(i, 

1 GENERAL DUTY OF APPELLATE 
COURTS ( 1-25 ). 

{1) High Court practice of, 

1. — Appeal on questions of fact — Credibility 
of witnesses. 

The High Court, ‘fitting in appeal on questions 
of fact, was guided by the same rules as those of 
the Privy Council when they sat upon motions 
for a rule for new trials from the Supreme Court. 
The High Court, sitting in appeal, will not dis- 
turb a judgment upon a question as to the credi- 
bility of witnesses, unless it be manifestly clear, 
from the probabilities attached to certain circum - 
stances in the case, that the Court was wrong in 
the conclusion drawn from such evidence. The 
High Court, sitting in appeal, will look upon the 
decree of a Judge as to facts in the same light as 
the verdict of a iury ; and, though some of the 
reasons given for the conclusion arrived at be 
erroneous, the High Court in appeal will not say 
that the Decree is against the weight of evidence, 
if sufficient reason for such decree still remain. 

Heeralall Chuckerbutty v Mohesh 
Chuftdar Ghosaul. 
1 Hyde 105. 

See also:— “Special or Second Appeal,” 

lA. — S. 7, 01, 3 — Kevocation of certificate by 
District Judge— Functions of appellate Court — 
Judicial discretion — Exercise by appellate 6burt 
—Error of law — High Court’s power of interfer- 
ence— Revision— S 125, Olv. Pro. Code. 

The functions and powers of a Court of 
appeal invested with plenary 3arisdiction to de- 
cide a question which the Court of First In- 
stance had to decide, is the same as those of the 
Court of First Instance itself. 

Held, that the District Judge, who, in appeal, 
was not prepared to hold the will proved on the 
evidence on record, had power to exercise the 
discretion vested by S. 7, cl. ( 3 ), Succession 
Certificate Act, and to revoke the grant of the 
certificate, on the ground that the question was 
an intricate one. 

Even if the District Judge had committed an 
error either of law or of fact in considering the 
question to be intricate, the High Court has no 
power to interfere with his order in revision 
und^r Section ll5, Oiv, Pro. Code, 1S08. 

y. S. Ranvakrishna Aiyar v Nagammal. 

10 M L T 164, 
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Appellate Court Gontd. 

1 General duty of Appellate OoxirtB-Contd, 
(lA) Elements of appellate Court 

IB. — S. 109, cl. (a)— ‘Order passed on appeal’ 

— ‘Final order’ — Application to sue in forma 

jpauperU -^ — ‘ Order of reversal ’ Elements of 

appellate Court— Petition disclosing no cause of 
action. 

An order passed by the High Court in the 
exercise of its re visional jurisdiction, reversing 
that of the Court of first instance allowing the 
applicant to sue in forma paupei’‘is^ is an order 
j passed on appeal within the meaning of clause 
(a) of S. 109 of the Code of Civil Procedure, 
1908. 

Two essential elements are to be considered 
in deciding whether an order is passed on ap- 
peal within the meaning of clause (a) of S.109 
of the Code, namely, (1) whether there exists 
the relation of superior and inferior Court ; 
and (2) whether there exists the power, on the 
part of the superior tribunal, to review, affirm, 
modify or reverse the decision of the inferior 
tribunal. 

i 

An order of the High Court based on the ground 
that the allegations in an application to sue in 
forma pauperis do not disclose any cause of ac- 
tion, is a ‘final order’ within the meaning of clause 
(a) of S. 109 of the Code, 

The term ‘final order’ denotes an order which 
finally decides any matter directly at issue in the 
case in respect of the rights of the parties. If the 
order decides in efiect finally the cardinal point 
in the suit, if it decides an issue which goes to the 
foundation of the suit and therefore is an order 
which could never, while the decision stands, be 
questioned again in the suit, it is a ‘final order’ 
within the meaning of S.109 of the Code, notwith- 
standing that there may be subordinate enquiries 
to be made. 

Whether the character of finality can be 
rightly claimed in respect of an order, should 
be determined with reference to the precise 
relation in which it stands to the proceeding 
before the Court. (13 C L J 90, Fol; 10 C 

L J 336, Fol) HaHsh Chandra Acharjee v. 
Nawah Bahadur of Moorahidahad. 

13 C L J 688, 
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1 GencralSDttty of Appellate Courts-^Contd. 

(2) Privy Council practice ot 

2. — Appeal on question of fact 

The rule of the Privy Council not to disturb 
a judgment of a Court in India upon a question 
of fact, unless it is clear from the probabilities 
of the case that the ludgment is wrong, however 
necessary as regards a Court of Appeal far re- 
moved from India, would hardly be extended as 
one eq^ually necessary and applicable with the 
same ftrictness to a Court of Appeal in India. 

Saroda Soondcry v. Tincowry Nundy. 

1 Hyde, 223. 

See also cases under. 

Privy Council (Practice). 

(S) Question of fact, ground for dis- 
turbing finding on, 

M* on examination of the evidence, that 
|he lower Appellate Court ought not to have 
disturbed the distinct finding of the lower Court, 
e-e it had, uppn what appeared to be mere con- 
jecture. Lai Mahomed Bipari v Shoila 

11CLR104.. 

Notes:— Ap: 7 All 649 F B. | 

4.-]Vhen Appellate Court should reverse finding 
on |aqts. 

Unless an Appellate Court can say that the 
finding of the Lower Court is entirely against the 
evidence, it should support that Court’s finding.— 
y* E. ( of 1373, ). But in P. B. ( 7 of 1874, ) 
|he Chief Court keldy that in regular appeal the 
Appellate Court is as much judge of the facts 
4Sliheoidginal Court, and is hound to give its 
4|l^gmeifi:on the facts by reference to the re- 
^or^ed evidence independently of the decision of 

Oqurfe of first instance : and that consequent- 
iy Hi may reverse such decision, although there 
is Jio glaring mistake of the effect of the evidence 
in the Court below. Hcera Singh v. Sobha. 

PBll of 1870. 

(4) J^isdietion where appeal is barred. 

When an appeal is barred by law an 
Appellate Court cannot interfere in any matter 
arising out of tlbe case, unless there 
|^rii€lction. Kurum Chund 

I v. Huree Mohdn Gfiose 

8 warn #5, 


Appellate Court -C'onifaf. 

1 General Duty of Appellate Courts 

(5) Presumption of correctness of judg- 
ment appealed from. 

7. — Duty of Judge. 

A Judge of appeal is not in the position of an 
arbitrator who has to look at the evidence on both 
sides and determine which is preferable. He has 
to deal with the decision of a properly constituted 
Court, which, if not shown to be erroneous, ought 

to be affirmed. Shetabdee Biswas v. Molam.- 
dee Mundul. 25 W R SO. 

(5 A) Contents of judgment in appeal. 

7A.~-Judgment in appeal—Contents of. 

In disposing of an appeal, the lower Courts 
of appeal should record a judgment that must 
be in conformity with the provisions of S. 674 
of the Civil Procedure Code, *1882, and must 
contain not only its decision on the points for 
determination but also its reasons for that 
decision. Gundappa v. Lobosa. 

1 Bom L R 490. 

7 B.— Reversal of Judgment by the Appellate 
Court— Reasons for the decision. 

A Court of appeal cannot reverse the judgment 
of the lower Court on mere Suspicion of its in- 
correctne«^8, without positively satisfying itself 
that the decision is wrong. Govindan Naif v 

Cheruli Achan. 9 M L J 126. 

(SB) Dismissing appeal without re- 
cording judgment in the required 
manner. 

«.-_The Lower Appellate Court, without stat- 
ing the points for determination and the decision 
thereupon, recorded its opinion that the case bad 
been equitably decided by the first Court and 
dismissed the appeal. JReldy that the judgment 
did not confirm to the provisions of Act VIII of 
1859, Section 359. Malik Oujal Khan v Sul- 
tan Mahomed P R 49 of 1873. 

(6) Presumption as to facts found by ^ 
lower Court, 

9. The Subordinate J udge found ctotMti 
facts proved, but, finding the gift relied op % 
not proved, rejected 

^ ligiiyeilthe Aestofil 
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1 Geaeral Buty of Appell*»te Courts -Gontd 
that defeudants were boani by the fopm<»r find- 
ing, drew the cottcla«iaa from those facts that 
the gift was proved, Seld that, as the decree 
was in their favour, defendants were not b3und 
to appeal, and that the Assistant Judge otight to 
have dealt with the evidence himself. 

Bhagoji V Bapuji. P J (1888) «0=a 

13 Bom 75. 

Notes: — Bef: 5 Bom L E 956; 973; 6 BoinL 
E 983. 

(7) Credibility of witnesses. 

10— In cases turning on the credibility of wit- 
nesses, the Appellate Court gives great weight 
to the decision of the Courts bel^w. Womesh 

Chundcr Roy v Beendayal Poramanick 

2 Hay 12. 

10 A. — Judgment jupon finding of facts. 

An appellate Court should, in every case take 
into consideration the advantage the Court of 
first instance has had in seeing the witnesses and 
observing their manner of giving evidence, but 
it is bound to exercise its own judgment upon the 
evidence. (L B R 1872—7892, 314 and 418, Ref.) 

N L C N Chakappa Chctty v Maung Shwe Pa. 

L B R 1893-1900, 64*. 

11, — Where credit has been given to witness- 

es by the Court of first instance before which 
they have been examined, the Appellate Court 
is not at liberty to say that it disbelieves them 
without stating reasons. Hoymo Bassee v. 
Sreekisscn Nundy. 14 W R 58. 

12. — Dealing with documentary evidence. 

Where a Munsif pronounces an opinion as to 
the authenticity of certain documents, the lower 
Appellate Court must assume that he did his duty 
and looked into each and every one of them be- 
fore pronouncing such opinion, On a question 
of simple credit to be given to a witness, an Ap- 
pellate (7ourt, having before it merely written de- 
positions, is not authorised to set aside the opinion 
of the Court of first instance which heard the wit- 
ness and recorded that his demeanour was not 
satisfactory. Gopee Nath Wookcpjee v. 

JBaddhtimtint Mai. 25 W R 26. 

See Nobin Ohutiifep Pooshalee v Rungo 
^ ^ 363. 


Appellate Court-Con^rf. 

1 General Buty of Appellate Courts~Co?^^</. 

(8) Method of dealing with questiona 
of fact in appeal. 

13. — In dealing with questions of fact which 
turn entirely upon evidence given on the trial, 
the High Court ouuhfe not merely to consider 
whether the lower Court has come to the same 
conclusion as that to which it should have come 
if it had originally heard the witnesses, but, be- 
fore reversing the decision, it ought to be satisfi* 
#»d that the Court was clearly wrong. 

Octum V. Mullick Gholaiti Hoa^riaiti. 

2 Hay 859. 

(9 ) Point taken in appeal but not argued, 
by pleader. 

14. — Where a point is taken on appeal, the^ 
Appellate Court should consider and decide i^, 
although the vakil may 5mit to argue it. 

Bada Valad ValK v. Bavnsha Valad'Kasam 

6 B H C 9. 

Notes:— Eef: 6 Bom 371. 

(10) Buty of Judge to hear comments 
on evidence. 

15. — It is the duty of the Judge of an Ap- 
pellate Court to allow the parties or their pleaders 
to submit the evidence to him at the hearing in 
open Court, and to make upon the evidence so 
submitted every comment, and found upon it 
every argument they may think necessary. 

Lalla JUggfeshur Sahoy v Gopnl Lsll, 
15WR54. 

15A.-C P C 0 41, rr 31, 11 (1882 Ss. 674, 651) 
—Procedure— Appeal summarily dismissed-Court 
not bound to record a full judgment. Keld, that 
the provisions of S. 674, O.P.C. are not applicable 
in their entirety to the case of an appeal diismi^is- 
ed under 8.551 of the Code. 26 Cal 97. dim. from. 

Samin Hasan v Piran. 1908 A W Nte« 
5 A L J 800=«3D All B19. 

15B.-CP0 0 XLV,r ll-Appeal Ootil^ 
Dismissal of Appeal. 

Iti8 obligatpry on the appellate Cbni-t to 
Write a judgment when dismissing an apneal 
under O.XLV, r. II of the Code. 

Tanaji Dagde v. 'BRankai* S«ik«ai*aln. 

^SBom LI^'lOQl 
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1 Geneifal Duty of Appellate Coxxtis-Contd^ 


(11) Duty of Appellate Court to direct ex- 
amination of witnesses before reversing 
decree. 


16, — ^In this case the Munsif examined four 
of the defendant’s witnesses and released the 
others as unnecessary. He dismissed the plain- 
taff’s claim. In appeal the Snbordinate Judge 
disbelieYing these witnesses reYersed the judgment 
of the lower Court and gaYe the plaintiffs a de* 
cree. Held that the J^ubordinate before revers- 
ing the judgment of the lower Court should have 
caused the other witnesses to be examined. The 
case must have been regarded as one in which 
the Court had refused to examine the witnesses 
tendered by the party. Khuda Bakhsh v 

Imam Ali Shah 7 W N 61=9 All 339 


Notes:— Fol 22 -Som 263. 


(IIA) Functions of Appellate Court. 


17. — Appellate Court— Functions of— No ap- 
peal by plaintiff against dismissal of suit against 
one defendant— Appeal by another defendant ag- 
ainst whom decree was passed:— 


The plaintiff having obtained a decree ag- 
ainst one of two defendants acquiesced in that 
decree, but the defendant judgment -debtor appe- 
aled, making the other defendant also a party to 
his appeal, with the result that the plaintiff’s suit 
was dismissed. Held^ that it was not open to the 
plaintiff in second appeal to contend that the 
Court below should have made a decree against 
that defendant with regard to whom he had ac- 
quiesced in the dismissal of bis suit. 

Lohre V Deo Hans 1903 A W N 4= 

30 AU 48. 


(18) Duty of Appellate Court to call the 
remaining witnesses before reversing 
the decree of first Court. 


18.— Dismissal of case m first Court without 
hearing all the witnesses. — 


The Subordinate Judge, having heard all the 
witnesses for the plaintiff and some of the witne- 
sses for the defendant, intimated that he did not 
consider it necessary for the defendant to call 
afiy more evidence. He then dismissed the suit. 
On appeal by the plaintiff, the Judge, upon the 
rci:^^i|6d evidence, revergfed the decree, and allow 


Appellate Omi-Oontd. 

1 General Duty of Appellate Courts- 

to the High Court, contending that the lower 
Court Ought not to have found against him with- 
out allowing him an opportunity to call the wit- 
nesses whose evidence had been dispensed with 
by the Subordinate Judge, Meld (reversing the 
decree of the lower Appellate Court and remand- 
ing the case) that the lower Appellate Court 
ought not to have reversed the decree of the first 
Court without allowing the defendant to give the 
evidence which the first Court declined to take. 

Arjun Ramchandra Shetkarpe v Shankar 
Vishram Shenvi Ghuraye 22 Bom 283. 

18 A. — Necessity for first appellate Court to- 
examine grounds stated by first Court: — 


A mere general and sweeping statement of 
opinion is not a sufficient disposal of an appeal 
pending before a Court of first appeal. It is the 
duty of the Court to deal with the matter of ex- 
amining the grounds stated by tbe first Court, 
and, if it differed in its conclusion, showing that 
those grounds were not supported by evidence or 
that they were insufficient in themselves, or that 
they were overbalanced by other considerations 
arising out of the proved or admitted circumst- 
ances of the case. Ref: 2 N L R 87. 

R»ja Seth Gokuldas v Mt Jankee 
9 C P L R 142. 


19. — Duty of, — Event happening after the 
passing of order. 


A Court of appeal is not only competent, but 
may, under certain circumstances, be bound to 
take cognizance of an event which has happened 
since the order questioned on appeal, was passed 
by the Subordinate Court. 27 Cal 810 Dist; 31 
Cal i99 Ref; Htzarl Mull v Janaki Prosad 

6 C L J 92. 


Notes:— Fol; 6 0 L J 0^2, 6 0 L J m. 


20— A and B were two rival pre-emptors. A’s 
suit was dismissed on the sole ground that it was 
barred by s 13 Civil, Procedure Code. He preferr- 
ed an appeal to the lower appellate Court In the 
meantime i?’s suit was decreed and it was declar- 
ed that he had a preferential right to A. The 
lower appellate Court therefore dismissed the ap- 
peal on the ground that B having a preferential 
right nothing remained of the appeal to be decid- 
ed. Held that the lower appellate Court was 
^op|. ][tejion’4b»TegireB,^n di|[ 
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1 General Duty of Appellate Couieln~Gontd, 
cree. W N 1884 p 119 referred to* Lekhraj 
Singh vSripal Diat 5 W N 329. 

21. — Decree dismissing a suit, when can be 

set aside by. 

A decree dismissing a salt shoold not be 
aside, unless the Court of appeal is in a position to 
decree the plaintiff’s elaim in whole or in part or 
to direct the lower Couit to take action of some 
kind. KaungHla v Ka Ti S L B R 11= 

1 Ind Cas 357. 

22. — Appellate Court, duty of, in framing de- 
cree:— 

Appellate Courts should so frame their decree, 
while affirming the decree of the lower Court, as 
to leave no doubt as to whether it ia intended to 
extend the time granted by the crioinii 
decree forfulhlling the conditions preceflej3t,niip is- 
ed by the original decree 11 All 3lfi, 11 Bom 1/3, 
13 Cal Id. 16 Mad 170, 25 Oal 31 1, ib All 15 
Bom .170, S3 All 152 Ref. Ramasamy Konc v 
Sundra Hone 17 M L J 495. 

23 — Decision on all icsues of fact. Wht re a 
case is thoroughly investigab d bf the first C mrf, 
it is the duty of the lower A!>pe]late Court to de- 
cide sU relevant issues of fact, so that the High 
Com t m second appeal may have before it mate- 
rials which will enable it to dispose of the case 

without a remand, Dasappa v Subhannach 
arya 6 Bom L R 726 

24. — Dismissal of appeal without calling for 
record: — 

The Appellate Court is not bound to look at 
the files of the case before disuusing an appeal 
without notice to the respondent, under S 7, Act 
IX of 1873. Ram Dass v Lachman Dass 

PR 48 of 1876. 

24A.-0 P C Act X of 1577, Sections 651, 674- 
Duty of Appellate Court. — 

An Appellate Court is bound m a case dispos- 
ed of under Section 551 of the Civil Procedure ! 
Code, as in other cases, to pass a judgment deter- I 
mining the questions raised by the appeal, and i 
stating its reasons for the conclusions auivedat, 
in accordance with Section 574 of the same Code. 
(P B 100 of 1879, ) followed. Badfuddin v 
^ P R 24 pf 4881 

fi’e. H * 


Appellate Court-Con^rf, 

1 General Duty of Appellate Courts- Contd. 

24B. — Gouit should raise proper issues. 

The lov/er Courts of appeal should always 
laise points f /r dt termination, as required by the 
Civil Proci-diire Code, m every appeal before it is 
aigued. because they narrow the points in con- 
troversy and leave little or no room for complaint 
m S6C( ni appeak Goyind D^ttu v Yesuji 
Khandojj 10 Bom L R 492. 

240.— Defective Judgment of Appellate Court 
Act Xof m77 S o74 — Duty of Appellate Oourf 
to give reasons foi its finding. 

Where fhe lovvvr Appellate Court, after (Re- 
posing of r he pi want of 'rrisdiction on th^e 
put of tlie fi fet Court, raised m the fi»at ground ^ 
of appAil to h’s ^ourt, merely remarjcerl ‘ that it 
app^mr 1 f, oni t je Tudgment of the h'wer Court 
til it pUmriff^ h-'da supAnor light to the defend- 
s its succeed U) thn } mci in disp , ar <1 that 
tue lower <3ourt hav t ig i corded ml ,r.jent after 
condu'u 'g iquny, h' ^ v no » «Json tu interfere 
with th. ord I of that Cuuit” and it appeared 
from the af'peal file I ui the lower App Hate court 
that tb^ app lUnt attacked the judgment of the 
fiiMt Couit as not having d spused of certain po- 
in^b w'lijcti wcio u ged by him. lu his original plea 
and which rnsed q-'estions ot tact upon the de- 
termin A on uf wLioh the iiglits of the paities de- 
petidcd, wliich p(‘*nts were pissed over by the 
lower App* hate Court without the slightest dis- 
cussion in 1 s judgment, AM, that the said judg- 
ment, did no fulfil the requirements of s 574 of 
the Civil Riocrdure Cede. 

! 

It IS incumbent upon a first appeal for the 
presiding Judge to give his own reasons for arrit- 
ing at the conclusion he does, and it is not suffici- 
ent to record what the first Court has found and 
to add in aarencial way that the Court sees no 
reason to difier from that finding. 

Man Singh v Bhup Singh P R 91 of 18^82 

See to the same effect pir Wali Shah v 
Sultan. P R 91 of 1882. 

Routes:— Bef 28 P B 1886. 

24D.— Findings on all issues. 

As a general rule it is desirable for the lower 
Appellate Court to find on all material issues of 
fact rather than to dispo'ie of the case on some 
point of law. For, the High Court in second ap- 
peal oannot deal with the facte, an owesipp often 


- 
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Aj^peliafe Coufi-^onia. 

1 4SrlBn^pll of ll^pelldte Courts- 

leads to a needless proloneafeion of the litigation 
by its becoming necessary to remand the suit for 
farther findings when the High Court takes a 
different view of the point of law on which the 
case has been decided in the lower appellate 

Apeji V. Nilkantha. 3 Bom L R 667. 

ifdtes:— Not Fol: 35 Cal B83=12 C W N 628; 
Dtsa: 9 0 L J 1. 


Court. 


S4»E— Issues - 
appckl. — 


• OouH should raise issues in 


The Courts should in appeal raise points for 
determination which will clear up the pleadings 
knd/(}C'Ms the attention of the Court and of the 
pHftMs on the Specific and rival contention of the 

Mahsuf V Davlat 7 Bom L ft 174 


faller. 


25— Section 359, Civil Procedure Code- Quaery. 

Whether the Chief Court will necessarily set 
aside a Judgment defective under Section J69, 
Civil Procedure Code; bat the Court will do so 
where it is not satisfied that the Commissioner 
considered the case with sufficient care.— Jcy 

Gobindi v Ram Pershad P R 6 of 1870. 

(iS) Duty of Appellate Court to hear 

arguments on grounds not taken in 
lower Appellate Court. 

25 A — S 162 — Guardian and minor — Compro- 
Bdiae of suit by guardian ad litem — Sanction of 
Court not given— Suit by minor impeaching com- 
promise— Voidable transaction — Burden cf proof 
l-iEufther j Appeal— Ground not urged in the 
Dower Appellate Court. 

The tihief Court should not refasp to hear 
as to a ground not taken in the Lower 
Ap|iellate Court when to pass it over would not 
be inequitable. 

t j. ^ 

The ghardian ad litem of minor defendants. 
W%o was ifieir mother, compromised the suit on 
I itel tw^half without obtaining sanction of the 
lu execution proceedings another compro- 
mise was made and sanction of Court was not 
obtained. Houses belonging to the minor** were 
■ ipid in expcu^’ion of decree, and the auction pur- 
chasers sold them to a certain person who sold one 
pf them to another person. The transferees acted 
in good taith. ^ 
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suit 'for recovery of the houses, on the ground 
that the compromise was not valid and the decree 
was a nullity and incapable of execution. The 
Court granted a decree on the ground that, sanct- 
ion of the Court not having been obtained, the 
plaintiffs were not bound by the decree. 

Meld^ that want of such sanction only ren- 
dered the decree voidable at the instance of the 
minors, bub they could only avoid it in case of 
its being found that their interests were pre- 
ludiced by the compromise. The Chief Court 
remanded the case for re-decision after enquiry 
into the issue as to whether the compromise was 
not for the benefit of the minors. 

The burden of proof was placed on the pUiiit- 
iffs, as they sought relief from the Courts, and it 
was for them to show that in equity they w4re 
entitled to relief and because pnma facie therU 
was no reason to suppose that the mother was 
in collusion with the formet plaintiff, or had aiiy 
reason to admit a claim which was not really due 
or in any way to act pre 3 udicially to her son’s 
interests. ( 3 C W N 375, 20 All 98; 3o Mad 295; 
8CLJ 31;3 P R 1905=87 P L E 1905; 25 
Bom 357; 37 P R 1895; 17 P R 1890, 28 All 685 
(PC) Bef. Dalo Mai v Sundar 134 P L R 1911 

25 B —Appeal on merits— Duty of appellate 
Court to form judgment on facts and give reasons. 

When the Legislature gives an appeal on the 
merits of a case, it is the duty of the appellate 
Court to form its own judgment upon the facts 
and to give its own reasons for its findings. The 
addition of « new maker to j*oint and several 
promissory note, after taking issue, is a material 
alteration which makes it void. U. Pa v Mya 
Myaing LB R 1893-1900, 
343 (8 E <fc B 83 Eol) 


(14) Duty ofanpeUate Court to extend tf|ne 
for payment of purchase-money* 


25C— Suit for pr^-empfcion-Appea} by purch- 
aser for enhancement ol purchase money— Duty 
o£-to ejttend time for payment of pnrcha^)l^^4ey 
vvhen confitmiilg^leoree of first 

fflQBey. ^ p R ' 

Tlje juiobr", ' c * 

4^- ■’'■ 5 .' f- ■■ 
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(15) Duty of inferior Court to await 
decision of Superior Court in analogous 
cases. 

25D— S.116 (18?J2 s. ^?32)— Charter A'^t 8.15 — 
Analogous appeals in sapanor and inferior Courts 
— Duty of inferior Court to await decision of 
Superior Court. — 

Toe High Court has powers either under s. 
622 Civ P C, or if not. under s. 1 5 of the Charter 
Act to interface in ca«»es where the lower Courts 
have not a^ted correctly m apcordance with law. 

Wh 3 CA a plaintiff failed to secure the pro- 
duction of an importauG document from the 
records of another Court thoagfi ha took all reaso- 
nablp steps for that purpose and the suit was dis- 
posed of by both the Courts of first instance and 
the Appella^-e Court without referonoe to that 
docunap*nt the High Court in revision set aside 
the judgments of both the Courts. 

When appeals preferred in analogous cases are 
pending some in an inferior others in a sup- 
erior Appellate Court, the inferior Court of Ap- 
peal would exercise a wise discretion to await the 
decision of the Superior Appellate Court. Mohant 
Gobind Ramanuja Das ¥ Lakhun Panida 
lie W N 112«8CL J 43. 

(16) Remanding case for giving plaintiff 
an opportunity of producing his evidence. 

25 E —Practice —First Court stopping plain- 
tiff’s evidence- Appellate Court Procedure of — 
When it thinks evidence insufficient-Remand. A 
Munsif treating a case as undefended stopped the 
plaintiff from producing all the available evidence. 

The Judge in appeal treating the evidence as 
insufficient dismissed the suit. Keld, that the 
proper course was to remand the case to the first 
court, in order that it may give the plaintiff an 
opportunity of producing his evidence, ( A W N 
ia05 p 266 fol ) Pabitfa Runwar v Mahara- 
ja of Benares 5 A L J 468= 

A W R (1908) 140 ==30 All 367. 

A^ppellatc Court— Functions of-Plaint, De- 
fective prayer in— -Substantial justice Sec — 

MLJi96=3iqal 

i f , 

I Cbttft— Exercise of powers in va- 
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1 General Duty of Appellate Courts- 

rious cases special cases-nppeal. See Court fec^ 
Act s. 28. 

2 EXERCISE OF POWERS IN VARIOUS 
CASES. 

(a) General Cases. 

(1) Discretion, exercise ot 

26 — Discretion ca^ricioijsly exerci^^d-j- Error 
of law. — 

The discretion vested in a Court of Justice 
must be exercised in a sound and reS^fionable 
manner, and a capricious and unreasonable exei- 
pise of discretion on the part of a Court of first 
instance is an error in law which it is the dn^tj 
pf an Appellate Court to correct. Pepdse y 

Malse. * 3 P H C a4» 

Notes-— Dist 10 B H 0 R 406; Ref 6 Bora JQ4. 

I 

27— Power of Court to dispense with.— 

An appellate Court cannot dispense with the 
presentation of a copy of the decree appealed ag- 
kinst in connection with a memorapdum o| appf^l. 
Where therefore no such copy of the decree is 
presented Within the period of limitation prescrib- 
ed for the appeal, the appeal will be barred. 
Gulab Devi v Shankar Lai 12 W N '47 

28— A District Judge having refused to restore 

to the file an appeal dismissed m the o| 

the Appellapt’a pleader, held that on appeal to the 
High Court, this Court is bound to 

and arrive at its own independent conclusion. 
Kirani Ahmadulla Saheb v Sub^jiabhat 
P J (1883) 345=8 Bum 28. 

Notes— Kef 19 Bom 790 

29— Interference with discretion exercised by 

lower Court, * 

Courts of appeal should no,t lightly 
with a discretion delibemtely exercise4 
lower Court. Ramchandra v Balmukiind 
6 Bom L R 780=2^ 

30 — Functions of— Interference with exercise 
of discretion by lower Court. 

An appellate Court ought to be extrmel^ 
chary of mterferii^ w dependent ppon 

the exercise the ^utlioi^l discretion pf ^^Conrli 






I 






I '' 
I 


I 

\ 
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below but it can interfere, and sometimes has to 
interfere, if it thinks the facts warrant s^’ch in- 
terference. Mussamat Btfj Coomaree v 
Ramrick Bass 5 C W N 781 

Notes.— Ref; ,29 Cal 286; 6 0 L J S9S F B; 11 
OWN lO^OF B; 8 0 W N 572; il Cal 
72^ F B; y 0 W N Ui; 6 V h J 20; 

Cal 10-17 F B Dist: Oal lOSi; 9 0 W N 
IS.-!; 36 Oal n23-=:10 0 W N 986; FoL 
33 Oal 927= i 0 L J 67. 

31— The power given 1 1 >r(:»ctioii 7 A'"t IS of 
1873, of CO iflroimg a decision upja the p-rasil of 
the judgment appeal 3 i against nn 1 the in ‘moran- 
dum of appeal, and hearing the ‘pp^^iliint is 
one which should bespiringly and cT-ucioi^iy ox- 
ercised, especially m cases whore interests in land 
are concerned But the px^Dis^ oftho disorption 
otherwise than m apcorUne- with fhis' views, is 
not an error which can be c a’rected b v the Chief 

Co ii-t in special appeal. Ahmed Kha i v 

PR 91 of 1877. 

32— Costs— Miscarriage or mist ike, j 

An Appellate Court will not int ‘rfore wiih the 
aiscreti m of a hw^r Uour^ as to cwt}, unless 
satisheJ chat there has been some miscarriage oi 

mistake. Luchm?in Ram Uno ij v Watson 
W R 1864. 146 
Besaji Lakhmaji v BhavanMas Norotamdas 

8 B H C 100 

Keshavpam Krishna Joshi v Bhivanji bin 

8 B H C 142 
Kappusvamlayyan v. Nantiuvayyim 
IMHCH74 

33— Functions of— Damages suit for-Measure 
—Interference with discretion of lower Court. 

It is not usual for appellate Courts toiuterfere 
in a suit for damages with the discretion of the 
lower Court regarding the amount of damages, 
especially when no question of principle is in- 
volved. Coppomion of Calcutta v Shyama 
QUrm Pal 9 C W N 217= 32 Cal 277 

34— Costs— Action on contract— Verdict for 
1^^ than Bs. 1,000 -O^ttificate under Act Xx Vr 
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intifiE for a sum less than Rs, 1,000, and the Judge 
who tiied the case a\\ arded costs without certi- 
fynig under s,9 Act XXVl of 1861, that the action 
was fit to be brought in the High Court,— 
tha«. the Oouit might supply the omission on ap- 
peal. Noboeoomar Bass v. Kewata Mug 

10 B L R 358 
Kewata Mug v. Noboeoomar Boss 
19 W R 207. 

35— Where Appellate Court has exercised its 
djs-cretion m a a reasonable manner in refusing to 
adm 1 1 an appeal pt esented after the ordinary period 
of limitation, the High Co iri-, would not interfere 

with tile order. Rdischodji Jivanj? v. Lalu 
Haribhai. p j (1882) 102=6 Bom 304 

Notes.-Ref 23 B)m 5U, 31 Bom 33; 8 Bom 
L R 858. 

fl A) Reversing findings based on pre-pos- 

si ssioas and preconceived theories. 

35 A— Will -Probate— Court of first instance 
— Fridencc of witnesses -Findings of that Court 
— Biscd on prepossessions snd preconceived the- 
oiies - appellate G/>iipt’s duty— 0 lus of puof of 
will and testamentary capacity— Duty of person 
propounding will to discharge such onus. 

Where, in a particular case, the questions at 
issue depend entuely on the proper appreciation 
oF evidence of the witnesses examined in the case, 

It is an obvious duty of the appellate tribunal not 
to disturb the conclusion of the OoLlrt of trial 
unless It IS satufied that the Judge of first instan- 
ce, who had the witnesses before him, has, in de- 
aling with the evidence, adopted an erroneous 
procedure and has decided against clear weight of 
evidence. 

* But wherp the Court of first mstanop approa- 
ched the evidence in support of a wdl with strong 
preposs^sions against its authenticity based on 
what he considers to be suspicious oircamstances 
OTnneoted with its appearance and the tenor of 
its contents, and rejected that evidence mainly on 
certain preconceived theories of his own as regards 
the orediiiility of witnesses belonging to a 
certain class, and had aiso shown himhelf too 
I^one to listen to reckless charges and insfana- 

titw wfwwiupWon. P , 




Kb an action in the High Oonrtfaun- 
ai«*^waa tetnd forthepla. 
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that ahe procedure of the Judge at the 
trial was wrong and that, in the circumstances, 
the appellate Court should not attach much wei- 
ght to his opinion of the evidence [in the case. 

The onii^ is on the person propounding the 
will to satisfy the Court as to its authenticity 
and validity. The evidence must be sufficient and 
reliable to prove that the document is the last will 
and testament of thf» deceased, and that, at the 
time he made it, was possessed of testamentary 
capacity, or in other words, was of sound dispos- 
ing mind. S R M Rama Sami Chetti alias 
Chinniah Chetty v Karuthalachi 
11MLT38. 

(1-B) Refusal to admit plea of limitation 

36 — Limitation. 

Limitation is a matter of jurisdiction and the 
defence that the remedy is barred by lapse of 
time may be taken at any stage. But to establish 
this bar defendant cannot ordinarily bring for- 
ward m appeal new facts which are not already 
disclosed on the record. Accordingly, if the defend- 
ant, instead of proving that the period of limi- 
tation has been exceeded, submits the case to 
arbitration, he must be held to have voluntarily 
prevented the question of limitation from being 
raised when the fact does not appear on the 
record and it cannot be raised by the suggestion 
of facts not already disclosed. Gopai Dass y. 

Ruthee Ram P R 92 of 1867 

Notes -—See al 80 (P R :J3 of 1872). But held 
per Smith J in ( P R 59 of 7878) that the plea of 
limitation is not a question of jurisdiction within 
the meaning of S. 02^, Act X of 1877. 

(2) Question of Limitation. 

37 — 0 P C Order 41, r.33-Scope of — ’Dismissal of 
claim without objection by defendant in respect of 
portion decreed. 

The words of Order 41, rule 33 of the Code are 
very wide, but care and judicial discretion must 
be used by the appellate Court m th*- exercise of 
the powers conferred by the rale. In a proper case 
the Court, of course, is quite entitled and should 
not hesitato to exercise them. It is not easy, nor 
rhaps expedient, to lay down any hard and fast 
. One ptincipfe, howerefjmay be safely statedt; 
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the Courts in the exercise of powers conferred by 
Order 41. rule 3-^, should not lose sight of the o^her 
nrovisions of the Code itself, nor of the Court Fees 
Act nor of the Law of limitation. In particular 
they should bear in mind the case stated by way 
of illuetration at the foot of the rale. 

In a case m which there is no sufficient reason 
fer a respondent neglecting either to appeal or to 
file objections under Order 41, rule 22, against that 
portion of decree which iS against him, the Court 
should hesitate before allowing him to object at the 
hearing of the appeal filed by the appellant. The 
object of rule 33 is manifestly to enable the Court 
to do complete justice between the parties to the 
appeal — where for example it is essential in order 
to grant relief to an appellant that some relief 
should at the same time be granted to the respon- 
dent also, the Court may grant relief to the respon- 
dent, although he has not filed an appeal or prefe- 
ried an objection Of such cases the illustration to 
the rule is a type. 

Hence where a plaintiff sued the defendant for 
rent of a holding and claimed Rs. 294-7-0 and the 
defendant pleaded that the claims bad been dis- 
charged but the Assistant Collector gave the pla- 
mt'ff a deerre for Rs. 98-11 11, and the plaintiff 
appealed against the decree in so far as it dismiss- 
ed his claim, and the defendant neither filed a 
cross-appeal, nor objections as provided by Order 
41 , rule 22 of the Code and the District Judge, on 
return of findings on certain issues remitted by 
him to the Assistant Collector, dismissed by him 
to the Assistant Collector, dismissed t^e claim of 
the plaintff in toto held by the Full Bench, the 
dismissal by the Judge of the plaintiff’s suit in 
its entirety was not a proper exercise by him of 
the powers conferred by Order 41, Rule 33. (1901) 
L. RllOh. Div. 67I,Ref. 

Rangani Lai v Jhandu 8 A L J 1111 fp B). 

37 A — 8. 154 and 0. XLI, r *33-appellate Court 
power of —Making decree m favour Of party not 
made party in lower Appellate Court— Right of 
appeal, sai?mg of, when new Code came into force 
— Pending cases — Procedure. 

UuderruleOSof Order XLI of the 0. P. C., 
1908, the High Court is competent to make a decree 
in favour of a party in a second appeal, although 
such party was not made a party in the appeal 
before the lower AprpelTate Cotiffe. 
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When the new 0. P. G. came into force, ijb 
applied, so far as pro^jednre is concerned, to all 
cases which were then pending or to be instituted, 

S, 15 1 of the Code means that nothing shall 
prejudicially affect any present right of appeal. It 
can have no bearing on the powers of an Appell- 
aje Court in dealing with appeals before it, 
JLbdul Aziz v Shaikh Momin 9 Ind Gas 815. 

— Appeal. — B sued M and T for monev 
4i|p on a ^ond, and on the 27th April 187^ ob- 
aip^d a decree against T, <ihe smtfgainst M being 
4lllPid81&d T applied for a review of ]udgment, 
a^lld B al^o made a similar application. On the 
2pJ^h May 18?7 T’s application was granted, and 
($L tlm l^h J uly 1877 B’s was rejected On the 
i^Jih Jnne 1878, the Court re-heard the suit 
against T, and dismisaed it. B appealed, making 
T and ¥ raspondente,and impugning m his memo- 
randum of appeal the decree of the 27th April 
1877 as well as that of the 29^h June 1878. 
The Appellate Court, assuming that the appeal 
wm one from the decree of the 27th April 1877, 
preferred beyond time, admitted it after time, and 
after hearing the case on its merits, gave a decree 
against M, and dismissed the suit as regards T. 
Meld that the Appellate Court erred in assuming 
that the appeal was from the decree of the 27th 
April 1877, and that it was at liberty to admit it 
beyond time, the appeal being from the decree of 
the 2^th June 1878, that decree being the one 
which had brought B before that Court as an 
appellant ; and that the appellate Court was not 
competent, on an appeal from the decree ofthp 
29lh June 1878, to re-consider the merits of the case 
i^ESt M, the appeal from the decree of the 27th 
4|ril W7 being barred by limitation, and that 
and the decree of the 29th June 1878 being 
separate and distinct, and not appealable in 
pepiorandum of Jippeal from thp latter 
Moti Bibi vBikanu. 

2 All 772, 

gB,--»Haintiff sued defendant upon an ac- 
^unt sWed, and the matter was referred under 
the Procedure Code to arbitration, 'i he arbitra 
torfi an award favour of plaintiff, which 

B |s fpllowed by decree in the original Court The 
owerajipeUate Court set a-side the award and 
dismissed the suit as being barred by limitation 
RM, that the parties hAvir^ referred the 


Appellate Couri’-Gonta. 

2 Exercise of Powers in various caseB-Contd 

matter with the question of limilation to arbitra- 
tion, and no objection on the ground of limita- 
tion being apparent on the face of the award, 
the decree following the award was final. 

Shama v Azim 
P B 2 of 1875. 

( a) ppwer to gp ipto i|ues|iioi:i pf 

limitation. 

39.— 'Section 586, — If there is no appeal as 
to part of a claim, the appeal Court cannot go 
into the qnestiop o| hmitalupn in respept of it. 

Shirekali ViSanna. 1892 P J 8. 

{4i) Allowing plea ol limitation raised 
at a late stage. 

^ 40.— C P 0 0 41, r 2 ; S 100 (1882 Ss 542, 684) 
Limitation Act S 4 — Special Bench— Jurisdiction 
—Full Bench decision other than that referred for 

consid^^ration, if binding Limitation, plea of, 

not set out in memorandum of appeal from apel- 
late decree— Appellate Cqqrfc, if bouud to enter- 
tain plea— Discretion —Civil, 

The Special Bench gave effect to the plea of 
limitation, although it was never raised in either 
of the Courts below, nor even in the memoran- 
dum of appeal to the High Court, and was taken 
for the first time before the Special Bench, the 
majority being of opinion that the point arose on 
the face of the plaint, and there was no question 
of fact to be enquired into to enable the Court to 
dispose qf it. 

Held, by the majority, that the provisions of 
Sec. 4 of the Limitation Act are mandatory and 
ought to be given effect to, even though the point 
of limitation xs taken at a late stage of the case 
in the Court of second appeal. 

Per oodrope, J , — S 4 of the Limitation Act 
is controlled by tho provisions of S 542 of the 0 
P U. The illustrations fo S 4 cannot affect tjie 
precise provisions of the other statutes. It is there- 
fore in the discretion of the appellate Court to 
allow or disallow a plea of Limitation not set out 
in the grounds of appeal. 

Per See 542 of theOBG^oee 

pot cpntrol and is not oontfxolled by % nrhyi- 
sions of bee 4 of the Limitation Act. An appel- 
lant is not entitled, without the leave of the 
Ooftrt, to urge or be heard in support dif a ground 
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of limitation not set out in his memorandum of 
appeal. When the bar of limitation is patent on 
the face of the proceedings, and does not need to 
be developed by a fresh investigation into evid- 
ence, the Appellate Court may grant such leave. 
Tn snfch circumstances, it may, also, of its own 
motion, consider such a ground and rest its decision 
thereon, provided the opposite party has been 
given an opportunity to be heard on the point. 

( 14 Cal 730 Appl. ( 20 Cal 93, Ref : 11 0 W N 
^56, Ref ). Bala Ram y Mangta Das. 

11 C W N 959 (F B)=6 C L J 237« 
84 Cal 94i. 

Rotes:— Ref: 7 C L J 152. 

(5) Questioning discretion to excuse 
delay in presenting appeal. 

41 —Sec. 6 — Delay in apjpeal — Dismissal of 
Curnam — Suit — Reference to Revenue Court — 
Proceedings in Revenue Courts— Appeal — Delay 

— Discretion to excuse Duty of Appellate 

Court. — 

A zemindari kurnam, dismissed by the zemin- 
dar in 1893, applied for redress to the Revenue 
authorities in 1894. Having been referred to a 
civil suit, he filed this suit for a declaratipn of 
his right to the office and for recovery of its emo- 
luments in the Distrdict Munsif’s Court of Satur. 
On January 29th, 1898, the Munsif dismissed the 
suit as he was of opinion that Act II of 1894 
ousted the jurisdiction of Civil Courts, The plain- 
tiff obained a copy of the judgment on February 
18th, and moved the Deputy Collector on March 5th, 
The petition having been rejected on June 13, he 
appealed to the Collector on July 25, copy of the 
Order rejecting his petition having been furnish- 
ed to him on the 14th. This appeal was rejected 
on the 26th November. A copy of this order he 
obtained on December 7, and the records were 
returned to him on the 28th. Now he ^referre^ 
an appeal to the District Court against the order 
of the Munsif, dat^d Janury 29, 1898, on the 4th 
JaUuWy 1899, The Subordinate Judge of Tin- 
erelly who heard the appeal excused |ihe delay 
on the ground that the appellant was misled by 
the Disirict Munsif and had lost tirrte hy trying 
to follow his adVioe. But he did not don aider the 
26, 1S98, Jappary i, 
1 li iHjilil tbe appeal, b;^ ^psQp 
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Boddam JJ, that the suit being one for satis- 
faction of wrbegful dismissal under S 11 of Regu- 
lation XXV of 1802, was triable by a District 
Munsif and not by a Subordinate Judge. S 7 
Regulation XXlX of 1802 has no application to 
such a suit. 23 Mad 340 distinguiJhpd. R#‘f Ben- 
son J. — Act 11 of of 1894? was not applicable to 
such a suit as the same came into force only in 
1897 as regal ds this ztfnindari. Bield^ by the 
Court ( Benson J, dissenting ) that the dela^ v^as 
inexcuRable and the appeal wao barred by limita- 
tion. An appellate tribunal should not interfdre 
with the discretion of the lower Court where it 
has been exercised judicially after a consideration 
of all the facts. But where, as in this case fadts 
having a material bearing on the exercise of a 
discretion have not been considered, the exercise 
of discretion is judicially unsound and should be 
corrected. 

Ramasami Eicliilappa Nalek v Ramanujam 
KHai* 25 Mad 166. 

(6) Poyverol Appellate Court to pass 
decree against defendant where plainfity 
does not appeal. 

42.— Appellate Court— Powers of— Suit dis- 
missed against one of two defendants— To m|ke 
a decree against him upon appeal by the other 
defendant where plaintiff does not appeal. 

When a si^it has been dismissed against one 
nf two defendants by the Cnnrt of first instknee 
and the defeated plaintiff has not appeaW ag- 
ainst that part of the decree, the addition of the 
defendant against whom the suit has been dis- 
missed to the array of parties does not in an ap- 
peal by the defendant against whom 6ie decree 
has been passed, empower the appellate Court to 
pass against him a decree which the Court of 
first instance declined fo pass, and in 4b dfeci- 
sion ot which Court the plaintiff clin^se 4 acqui- 
esce (2 All 487), (5 All 166). followed^ W 
N 466, F B), not followed, Fapzhn MU Elian 
V. Bismillah Beg$m. ^*7 

24 W N 155^1 A L 1 858. 

Notes;*— Fol; 4 A D J V72=sb0 All 48»sAW 
N (1908) 4««3 M L T 176; Ref; 3 N L B 
56; 12 0 <> 260. 

43 —An Appellate Court can %^so vioiu, Imsa 
the question of limitation for the first +ime, where 
ft of tfie plaint Qje 
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IS haired Mozaffur Ally v. Girish Chandra 
Bas. 1 B L R A C 25=10 W R 71 

(7) Limits of Appellate Court’s power 
of remand 

44 - Civil Procedure Code (Act XlV of 1882), 
S 562-Reiuand-Limits of Appellate Court’s po- 
wer of remand. 

To justify a remand l^yan Appellate Court 
under Section 562 of the Civil Prhcedure Code, it 
IS necessary that the lower Court should have de 
cided the case on a preliminary point, and not on 
the merits, and the exclusion of evidence of fact 
would not be enough of itself to justify a remand 
under this section unless the point decided was 
preliminary to a trial of the case on the merits 

Muhammad v Fatteh Muhammad 
P R 46 of 1885, 

(8) Competency of appellate Court 

to hear objections filed after time 

46.— A Court of appeal is not competent to 
deal with matters * raised in a memorandum of 
objection filed by a respondent after the time 
prescribed by s 5dl of the Code of Civil Proce 
dure for filing such objections has expired* 
Lckhraj v Hamid Khan. 14 W N 2 

(2^ Putting novel construction on a lease 

46 —Where the Judge put a construction on 
a lease which was not put on it by tlie defendant 
either in hiS written statement or in the issues, 

nor ev«m in his objections on appeal after deci 
Sion of the Sub-Judge, held, that he was not 
justified in doing so. Rangrav v Mallapa 

1890 P J 68 
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( 11 ) Power of Appellate Court to grant 

stay of execution. 

48— Stay of execution— Appeal— Contempt 

of Court. 

A partv against whom a decree has] been 
made which specifies a time for its performance 
IS not, merely by reaspn of his failure to carry 
out the orders of the Court, guilty of such con- 
tempt so as to disentitle him to protection fropi 
the Appellate Court If the appeal is lodged with 
diligence and application is made for stay of exe- 
cution, and it is pioved that material injury is 
likely to result from execution ot the decree, the 
appeliate Court will grant stay on terms though 
the party may be constructively guilty of cont- 
empt of Court Dharmapal v. Mohunt Knsta 

10 C L J 631. 

(12) Power of Appellate Court to deal 
with portion of decree not appealed 

against 

49 — Powei ot Court to deal with portion of 
decree not appealed against. 

An appellate Court is not competent in its 
decree to deal with any portion of the decree of 
the first Oouit which is not before it either by 
way of appeal or by way of objection under 
s 561 of the Code of Civil Procedure (11 All 36) 

9 Cal C3o referred to Tirath Raj v Ktinj 
Behan 13 W N 144. 

(13) Power of Chief Court to pass order 
as to the Lower Appellate Court's 

proceedings. 


(10) Passing decree against a defendant 
on appeal by another defendant 

47 —Appellate Court powers of dismissal ag- 
ainst 2nd defendant no appeal therefrom by the 
— plaintiff— Decree passed against 1st defendant 
on the appeal by 2nd defendant. 

Jt is wrong to pass a decree m appeal against 
a defendant on an appeal by another defendant 
when the plaintiff preferred no appeal or memo- 
, Elections. 28 Mad m Ref Hari 




50 ^JSeld, per, Campbell, J , that wheie a 
Suboidinate Court, m a case where no further 
appeal lay to the Chief Court, hears an appeal 
which by law would not lie from the original 
Court, the Chief Court, under Section 36 of Act 
XXIII of 1861, can pass an order only as to the 
Lower Appellate Court’s proceedings, but cannot 
interfere with the proceedings of the Original 
Peer* Buksh v. Jumal. 

FR 80 of 1870, 

(14) Powcjp to make oj*dei? staying 
proceedings in a lower Court 

51.— Functions of— Power to stay, prbbedd* 
f an^ 1rw4s Act, appeal ^ 
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‘ 

Vqx Cui lam —An appellate court having: seiz- 
ed of an appeal his powei to make an order stay- 
ing proceedings in a lower Court pending the 
hearing of the appeal to that Court The power to 
stay proceedings is ancillary to the power of the 
appellate Court to reverse the order of the infer- 
rior Court 5 C W N 781, Cal 722 ref to 
Penchaman Singh Roy v Dwarka Nath Roy 

3 CL J29 

Notes —Fol: 10 0 L J 97, 38 Cal 927 = 8 C 
L 1 67,33 Cal 1094 = 10 CWN 719=4 C 
L J 306 Ref 36 Cal 193 33 Bom 469, 6 

1 CL J6n,ll OWN 1030 FB, 6 CLJ 

298 F B, 34 Cal 1037 F B, 10 Bom L R 

1111 . 

(15) Jurisdiction to consider propriety 

of part of decree not appealed against. 

52 — When a plaintiff appealed in lespect of 
a portion of his claim which had been dismissed 
by the Court of first instance and the defendants 
did not file any objection as to that part of the 
plaintiff’s claim winch had been decreed, held 
that the Court of the appeal bad no jurisdiction 
to consider the propriety of the decree so far 
as it was in the plaintiff’s favour Baldeo Singh 
V Keola, 19 W N 125 

(16) Appellate Court s power to deal with 
finding of fact by Commissioner 

53 — bee No 63 a 

(17) Appellate Court not competent 
r to add to Its judgment by further 

i findings on the remaining issues. 

53A — Findings on issues raised Further 
findings. 

Where a Court of appeal raises several issues 
in an appeal before it, and records findings on 
only some of them, it is not oppn to it, subsequ- 
ently to add to its judgment fuither findings, on 
the remaining i8«»ues, although they may lead to 
the same conclusions as previously arrived at 
Shidaya v. Shtvaya 4 Bom L R 129 

(B) SPECIAL CASES 
(1) Analogous Cases 

54 —Joinder of causes— Cases m which evid- 
ence IS similar 

A number of cases having been instituted 

I against the same defendant, and relating to the 

matter, the plaintiff in one of them applied 
to both the low^r Courts toh|ve themalltned 
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together, pointing out particularly that the docu- 
mentary evidence in one >f the othei cases were 
necessary, and should be made ii'se of m the 
tr al of his case This application was refused 
by the first Court, and the lower Appellate Court 
deeided the case of the applicant upon evidence 
recorded with it, and disposed of the others as 
governed by that judgment. Held that all the 
cases should have been tried together, but as 
the J udge failed to comply with the application 
to do so, he should have tiled each case separate- 
ly on its merits. Nehal Singh v Ali Ahmed 

15 W R 110. 

Notes —Ref 22 Cal 611, 

55 Cases in which evidence is similar 

A Judge should not, without the consent of 
the paities allow his judgment in one case to 
govern hib decision m another, even if the sub- 
ject of dispute is of a similar nature and the evi 
dence similar in character, when the parties are 
not the same and the subject-matter of t^e suit is 
different. Soorendranauth Roy v Purma- 
ntind Ghose. 15 W R 342. 

(2) Appeal 

56— Civil Procedure Code, 1377 1882, s 682 
(Act XXlII of 18()l, s ">7) — ‘ Powers — — — ‘ Juris 
diction ” 

S 37 of Act XXI IT of 1861 did not apply to 
cases where the subject which was being dealt 
with by the oourt was not the actual appeal it- 
self, and could not, therefore, be rightly treated 
as standing m an analogous position to that of 
the original suit itself and, further, that the 
same section had not the effect of making s 7 of 
the same Act applicable to cases where the Ap- 
pellate Court had passed an order under ss 5 and 
0 dismissing the appeal Jhe word 

‘powers ms J7 of ActXXlil of 1861 was not 
synonymous with, and rhd not comprehend, “ ju- 
risdiction ’ Kalikmshna Chandra v Hari- 
har Chuckerbiitty 1 B L R A C 

iO WR i60 

57 — Insufficiently stamped appeal, validity 
of — Due presentation 

Held that the presentation of an appeal 
memo, insufficiently stampei is a proper presen- 
tation within the meaning of the Limitation Act 
and that the deficient Court fee paight be levie4 
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after the expiry of the appeal time. J2 All 129. 
dissented from. Chenna ppa Rai v Ra ghuna- 
thaya. j 5 29= 1 M L J 598. 

Notes;— Fol: 22 Mad 494,- 5 MLJ g33: » 

« 24 Mad 331 ; 

26 Mad S80; 19 M L J .440 p B- 32 

Mad305 FB; 32 Cal 654. Diss: 8 0 W 

N 174. ” 

McmorancUim of appeal insufficiently 
stamped. 

58.— Appeal, memofandnm of. 

One of the defendants in a suit valued his ap. 
p^l at a certain amount and paid Oourt-fee on 

xccordance with 

TOch valuation. The other co-defendants filed a 
separate appeal, valued at the game amount, but 
paid a Court fee of Rs. 2 only on their memoran- 

m 0 appeal. IIHd, that the memorandum of 
appeal was not sufficiently stamped. 

Ghazanfar Ali Khan v Ham Dayal. 

3 0 C163. 

to toe District 

One of the ground.s of appeal alleged actual 
partiality against the Judge whose Lreewas 
appealed against. The District Judge returned 

the mei^randum of appeal for being amended, and 

contained expression disr»speottul to the Court of 
ffised'r*°“7 ;''he pleader for the appellant re- 
fused to amend it saying that he wished to rely 
in appeal, on those passages which were objec- 
tionable ana adding that the Court may if it 
likes,stnfce them out. The District Jndse how- 
ever rejected the memorandum under Civil Pro 
oednre Codes. 543. The objectionable portions 
were found to be separable from the rest. 

Seld, on appeal to the High Court against the 
order rejecting the appeal to the District Court. 

Per Suhmmanya Ayyar .J.-The District 
Judge should have ordered the objectionable mat- 
tors to be expunged and then to have admitted 
the appeal 

Per Jraip. /-(Holding that the statement 
wHob wompanied the memorandnm of appeal 
Oi» terepreseniation contained expressions am- 
ounting to contempt of court). The District 
Judge should haye returned the Bp|)eal 
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random and have refused to receive it until the 
objectionable parts had been expunged. 

Zamindar of Tuni v Binnaya. 

22 Mad 155. 

Notes:— Fol: 13 M L J 300. Ref.- 27 Mad 21. 

n Court— Appeal from one 

Civil Judge to another. 

One Civil Judge is not empowered to hear an 
appeal from another Civil Judge. Dawala y Rao 

Sahib Balwant Rao Bhuskute. 

12 C P L R 10. 

(3) Power to separate suits misjoined. 
60.— Power to separate suits misjoined. 

av ^PP®^*^to Court has jurisdiction under a. 

. , ActXXIlfof 1861, to separate misjoined 
suits, and to try them separately. Shoroop 

Chunder Paul v Mothoor Mohun Paul 
Chowdhry. 4WR109. 


Notes;— E t: 12 W E n. 

61.— S. 6.50— Parties-Addition of patties— 
Appellate Court- Powers of an appellate Court 
to add any paity as respondent in appeal— Prac- 
tice- Procedure. 

PlaintiS: brought this suit to recover Rs. 1,000 
alleging that confiding in defendant I, she land- 
ed him Rs. 600 to be profitably invested and he 
assured her that the money had been lent to sol- 
vent person^ and handed over a bond purporting 
to be executed by defendants 2 and 3. ihe defen- 
dants 2 and 3 having denied execution, plaintiff 
framed her suit so as to recover from them, if 
they executed the bond, and from defendant 1 if 
they did not. The Court of first instance holding 
that the bond was duly executed by defendants 2 
and 3, passed a decree against them. Defendants 
2 and 3, appealed to the District Court, when 
the District Judge under S. 669 of the Civil 
Procedure Code, made defendant 1 a party to 
the appeal and eventually passed a decree against 
him. ° 

Eeld^ that the District Judge was justified in 
making defendant I a part-y to the appeal, as he 
was “ interested in the result of the appeal;” and 
that, having brought him on the record, under S. 
669 of the Civil Prooedure Code, it was open to 
the pistyict 4udge, (o vary thf dec|ee of thf 




1349 


DUSAl's GBINX. CIVIL DIGEST I8ll-l9l2 ISSO 




Appellate Courl-Contd. 

2 Exercise of powers in various cases- CoM 
Court- of first instance, under S. 577 of the Code 
by transferring the liability to the plaintift’s 
claim from the shoulders of defendants 2 and 

3 to those of defendant 1. Karviraya v 

Laxmibai. 3 Bom L R 172. 

(4) Withdrawal of suit on. 

62. — Withdrawal of suit on appeal. 

An appellate Court has under this section po- 
■wer to allow a suit to be withdrawn. 

Gregory v Dooley Chand 14 W R 0 C 17. 

(5) Arbitration References to. 

63. — Act VIII of 1859, ss. 312 and 513 — Act 
XXIIl of 1861, s. 37. 

An Appellate Court has no power, even, by 
consent of parties, to refei a case to arbitration 
tinder the arbitration sections of Act VIII of 1869, 
which apply only to Courts of original jurisdic* 
tion; nor is such power conferred on an Appellate 
Court by s. 37, Act XXIII of 1S61. Juggessur 
Dey V Kritarthomoyee Dossec. 
12 BL R F B 266«:21 W R 210. 
Contra, Russool Bibee v Jan Ali Chowdhry 
12 B L R 267 note; 17 W R 31. 
Chiranji Lai v Jamna Das. 7 N W 243. 

— Whether it can. Hachun Banoo v 
Abdul Hakim, 19 W R 321. 

64. — .'I he Secomi Schedule i 16 (LS82 Ss, 62], 
622) Award set aside— Appeal- Appellate Court’s 
power to go into th<- question of the piopriety of 
the order of the first Court setting aside the 
award- Where a Court sets aside an award and 
gives a decree on the merits and an appeal is 
preferred therefrom, the appellate Court has juris- 
diction to enquire into and decide as to the pro- 
priety or otherwise of the decision of the first 
Court setting aside an award. Achutsyya v. 
Thimm^yya 18 M L J 228=31 Mad 345 

65. — Power of Appellate Court to refer to 
arbitration. 

The parties referred the matter in dispute to 
arbitration in the Court of first instanee, with 
power to the arbitrators to appoint an umpire. 
An umpire was appointed, but through illness 
was unable to act, and the Court directed the 
appointment of another umpire, 'j he arbitrators 
failed to comply with this direction, and the 
Court itself proceeded with the case, and passed 
a decieefor the plaintiff. No objection was tak- 
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en to this procedure, but the defendant appealed 
on the merits of the case. At the hearing of the 
appeal, it was objected for the defendant that the 
original Court had no jurisdiction to withdraw 
the case from arbitration, and the Lower Appeal- 
late Court, allowing the objection, served the 
arbitrators with notice to appoint an umpire. The 
arbitrators were unable to agree as to the ap- 
pointment, and at the request of the parties, the 
Appellate Court appointed an umpire, who made 
an award in defendant’s favour. Plain tijBf then 
appealed to the Additional Commissioner, who 
held that the original Court had proceeded ao- 
cording to law, and that the first Appellate Court 
had no power to again refer the dispute to arbi- 
tration. From this decision, defendant appealed 
to the Chief Oouit. 

Lindsatj and Mehill^ JJ , that the 
Court of first instance acted legally in itself pro- 
ceeding with the case to final judgment, but that 
it was competent for the Appellate Court, 
under Section 37, Act XXIll of 18ol, to refpi the 
matter to arbitration, and incumbent upon the 
Court so to proceed when requested to do so by 
the parties. Mehtab v Mussammat Madan. 

P R 24 of 1875, 

66.— Civil Procedure Code, 1877, s. 682. 

Under s, 585 of the Civil Procedure Code, a 
Court of Appeal has the power, with the consent 
of the parties, of referring to arbitration matters 
in dispute in an appeal. 12 B L R, F B, 266: 21 
W R 210, dissented from. Sangaralingam 
Pillai. z Mad 78. 

Notes:— Fol: 12 Cal 173; 18 Cal 507, 

66 A — First Couit setting aside award for 
misconduct— Civil Procedure Code ( Act X of 
187/), Sections 522. 691-Ppwcr of Appellate Court 
to pass judgment in accordance with award. 

Held, that where in a case which has been 
referred to aibPiation, the Court has set aside the 
award on the ground of the misconduct of the ar- 
bitrators, and disposed of the case on the merits, 
an appeal will lie on the whole case, and the 
Appellate Court can, under Section 591 of the 
Code of Civil Procedure, consider whether the 
award was set aside on insufficient grounds, and 
if it come to the conclusion that the award was 
so set aside, can restore the award and pass 
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judgment in accordance with it. (P K 69 of 1875) 
approved. Sher Jang v. Maihun. 

PR 72 of 1881. 

67 — Semhle : — Under S, .682 of the Civil Pro- 
cedure Code (1S82) an appellate Court has the 
power to refer a case to arbitration at the in- 
stance of the parties. 3 Mad 78 cited. 12 B L 
B 266» cited and distinguished. Bhttgwan Bass 
Marwari v« Ntind Lall Sein, 12 Cal 173. 

Notes:— Fol: 18 Cal 607. Ref; 13 Bom 119. 

68 — An appellate Court has power to refer a 
case before it to arbitration if the parties wish it 
to be referred under S, 682 of the Civil Procedure 
Code. 3 Mad 78 and 12 Cal 173, followed. 

Surcsh Cliunder Banerjee v. Amhica 
Churn Mookerjce, 18 Cal 507. 

(6) Attachment order of. 

69 — Setting aside order of attachment made 
by another Court. — 

No Court other than a Court of Appeal or a 
High Court acting undei s. 022 of the Civil Pro- 
cedure Code can discharge an order of attach- 
ment issued by auothei Court. Kolasherri 
lllath Naratnan v. Kolasherri Illath 
Nilakandan Namhudri, 4 Mad 131. 

Notes — Dist 18 Mad 405. Ref: 11 Mad 280; 
16 Bom 605; 17 M L J 9,6 F B; 30 Mad 
33.5 F B. 

(7) Award of Ameen. 

70— Power of Appellate Court as to Ameen’s 
award of wasilat where it has been confiimed by 
lower Court.— 

After obtaining a judgment for possession, the 
judgment-creditor sued for wasilat. After de- 
cree, an enquiry was made into the amount of 
wasilat, and on the report of an Ameen, the de- 
cree-holder being present and the opposite party 
not appearing, the Court made an older for the 
payment of the sum therein mentioned. Subse- 
quently the judgment-debtor appeared and peti- 
tipued that the awaid might be corrected by de- 
ductions to which he was entitled On his appli- 
eaidn being refused, he appealed to the Judge, 
who remanded the case with a view to its being 

any an d- whut anrount shdidi ^ 
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be deducted. JBeld^ that the Judge should not 
have interfered with the award of wasilat, which 
was a final award so far as the Appellate Court 
was concerned. Punchanun Bose v. 

Oomanath Roy Chowdry, 14 W R 160. 

71 — C P eSch. 11 r ib (18S2— S. 522)— Award — 
Set aside by Court of first instance— J urisdiction 
of appellate Court, to pass a decree in its terms. 

When a Court of first in stance, through which 
a suit has been referred to arbitration, sets aside 
the award on the ground of misconduct of the 
arbitrator, the app<^]late Court has no jurisdiction 
to pass a decree in the terms of the award. (3 A 
L J 16.S, Fol:) Kalyan Bas v. Pyare Lat 
4 A L J 256=A W N (1907), 110. 

(8) Caste question of Evidence on. 

72— -On question^ of caste a lower Appellate 
Couit has a right to come to a finding based on 
history or the custom of the country. 

Roghoonath Bass Mohapattur* v. 
Bydonath Bass Maharatha. 14 W R 364. 

(9) Decree. 

73— Madras Rent Recovery Act Section 10 — 
Error in the decree of the lower Court — Power 
of the appellate Court to pass the decree which 
lower Court ought to have made. 

In a summary suit under Madras Rent Re- 
covery Act, to enforce the acceptance of a patta 
by the defendant from the plaintiff the landlord, 
the Court of first instance found in plaintiff’s 
favour, the appellate Court dismissed the suit on 
the ground that the patta tendered was not a 
proper patta. Held, the Judgre. as the appellate 
authority, ought to have passed the decree which 
the first Court should have passed (Section 10, cl. 

3, Act VIII of 1865). The Judge was in error 
in dismissing the suit on the ground that the 
patta was not a proper one. 

Nagaraja v. Kasim sa, 11 Mad 23. 

74— C.P C 0. 41, r.30 (1882 S 571)-Judgment in 
appeal, when pronounced— Death of appellant 
before argument- i.egal representative not on record. 
Decree after hearing deceased appellant’s pleai^er 
—legality of— Nullity of decree. 

Where an appellant dies before thie beajfii^ ol 




the appeal and his representative is not 
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on the record, the decree passed by the appellate 
Court is a nullity. Janardhan v Ramchandra 
4 Bom L R 23=26 Bom 317. 

(10) iKSues. 

75— s. 667, 0. P. C. -Return of finding-Power 
of Court to transfer. 

Where an appellate Court has made an order 
of reference under section 666 of the Code of Civil 
Procedure, the return of such order must be made 
to the same Court and such Court is not 
competent to transfer the appeal for disposal 
elsewhere. 

Udit Narain Singh v Jhanda.’ 

15 All 315 =-.13 WN 108, 

76 —Appeal, claim not made in. 

A claim for compound interest not distinctly 
made in any of the points of appeal was disallowed. 

Shrinivasapa v Kcshavji 1893 P J 36. 

(11) Jurisdiction. 

77 — Jurisdiction of High Court, 

Where the High Court is the Court of appeal 
from any particular Subordinate Court, and that 
Court acts without jurisdiction in the trial of a 
suit or an appeal before it, the High Court has 
power as an appellate Court to set right the pro- 
ceedings of such Subordinate Court. 4 All. 337. 
W K 1887, P. 76 overruled. Jwala Prasad v 
Saligram. 13 All 575 =11 W N 158. 

78— 0. P C Ss, 561, 577-Prayer for possession 
and in the alternative for the return of the pur- 
chase-money—Becree for possession in the first 
Court— Jurisdiction of Appellate Court to modify 
the decree by granting the alternative relief in 
the absence of memo of objections 

The plaintiff sued for possession of property or 
in the alternative, the return of the purchase 
money. The first Court gave a decree for pos‘=>ession. 
TheDistrict Judge on appeal held that the suit 
for possession was barred by S. 317, C. P, 0., but 
gave a decree for money, which he found the 
plaintiffs to have paid. There was no memorandum 
of objections under S. 561, C. P. C. mdd, that the 
plaintiff having got his primary relief, there was 
nothing for him to file a memo under S. 561. C. P. 
O., and that it was within the jursidiction of the 
Appellate Court to modify the decree in the way 
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it did. 28 Mad 219 dis^. Kuppusawmf Chettt v 
Samudra Vijia Nainar 18 M L J 586. 

(12) Local investigation, Interference with 
result of. 

79— An Appellate Court should not interfere 

with the result of a local investigation or enquiry 
except upon very clearly defined and sufficient 
grounds, Sarat Sundari Debi v Prosonno 
Tagore 6 B L R 677; 15 W R P C 20. 

Monkee Dumber Sahee v Monkec Bhullun- 
der Sahee, 15 W R 423, 

(12 A) Decree after. 

80— Ground for reversal by Appeal Court. 
An Appellate Court ought not to reverse the 

decision of a first Court based upon very careful 
inspection of the land in dispute, e:?cept upon a 
very clear and strong opinion upon th^ evidence, 
and upon recording suffi3ient anrl satisfactory re- 
asons for such opinion. Brindabun Bharotee 

V Dhununjoy Narain Bhunjo Deo. 

18 W R 452. 

(13) Plaint. 

81— Order to filenewlplaint-Withdrawal of suit. 
An appellate Court, having set aside the whole 

of the proceedings, including the plaiift; directed 
that a new plaint be presented in a proper Court 
ILeld, that this order, equivalent to directing the 
plaintiff to institute a new suit, waq wrong,- and 
that, with only the alternative of having leave to 
withdraw the suit and bring a new one, his suit 
should have been dismissed. Lcdgard 

V Bull P R 9 All 191; L R 13 I A 134. 

Notes.— AP: 9 0 W N 960=2 0 L J 381; 25 
Cal 39: 1 M L J 637. Pol: II Mad 26 P 
C. Dist.- 17 Cal 156; 13 Mad 273. Bef: 
11 Bom L R 1330; 6 A L J 483; 36 Oal 
193; 28 Mad 437=15 M Xx J 236; 31 Oal 
849; 13 Mad 211: 23 Mad 314 

10 M L .T 51; 13 Bom 650: 31 Bom 351; 

11 0 W N 1011 F B; S C L J 611; 6 C L 
J 320 F B: 617; 7 CL J 152; 8 0 L J 266; 
35 Oal ei F B; 12 0 W N 590. 

82.— Return of plaint after trial on the merits 

An appellate Court has power to direct the re- 
turn of a plaint, notwithstanding a trial upon 
the merits in (he first Court, if it be found that 
such Court ought to have returned it under S. 67 
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(a) of Act X of 1877. Shadi v Mussanimat 
Aishan. P R 55 of 1878. 

Notes — Eef: 118 P L R 1881; Appr.‘ 50 P 
R 1884. 

83.— Discretion of Court to receive or decline 
to receive any written objection preferred after 
time. 

The Court ha«i full discretion to receive or 
refuse to receive written objections after time. 
If no memorandum has been filed either party 
canbe heard verbally against the finding. The 
Court is not bound to accept the finding when no 
written objections are filed. Mussammat 
Aman Bibi v Miila Mai. 131 P R 1889. 

84— Civil Procedure Code S. 57— Return of 
plaint when Court has no jurisdiction. 

An appellate Court may no doubt return a 
plaint to b<» presented in the proper Court, but 
the legislature desired to leave the matter to the 
discretion of the Court, so that the Court may 
refuse to exercise the power of returning the 
plaint Under certain circumstances, 

Yacoob V. Mohan Singh, 11 Mad 482. 

^ 85— C P C 0. 41 r. 1 Section JU-Neces 
sity for copy of decree appealed against accom- 
panying a memorandum of appeal.— 

MeU^ that an appeal unaccompanied by a 
copy of the decree is n^t a good appeal in law, 
and an Appellate Court has no authority to dis- 
pense with the presentation of a copy of the de- 
cree appealed against— C. v. C. and B., 

22 P R 1903.’ 

86— C PCS. 107 (2); O. 22, r.ll ; S. 104: 0 43- 
s. 106 (1882 582, 588 f6; 589) _ Return of 

plaint by Appellate Court— Appeal 

S. 582 gives the appellate Court power to re- 
turn a plaint presented in a Court of a grade 
lower than that of the Court competent to trv it 
for presentation to the proper Courl. An ap. 
peal lies from such an order. 3 All 455 overruled 
21 Mad 2.44 and 26 Cal 275, foil. Wahtd-uTlah v 
Kanhayilal,1902 A W K 223=25 All 174 FB 
Notes:— Ref: 21 CiUil. 

to 

proper Court.— 


Appellate Court Gontd. 

2 Exerciseof powers in various cases C«/tid 
a plaint for presentation to the proper Court. (7 
Cal 167, 9 Bom 366, Fol.) Krishna Rao Amrit 
Buty V Raghunath Sadashiv, 6 C P L R 105 

(14) Plaint, Amendment of 

S7—Semble—A plaint cajinot be amended in 
an Appellate Oonrt.Abdul Gafoor v. Nup Banu 
1BLRAC78=10WR 111. 

Appellate Court -Exercise of power in vari- 
ous cases— Special cases — Plaint, amendment of. 

See :— Muitifariottsness. 

88 -Civil Procedure Code, Sees. 53, 562 and 
682— Remand— Amendment of plaint in appeal 
—Appellate Court’s power to amend plaint— Suit 
for rent converted into one of ejectment.— 

An amendment of a plaint, which materially 
transforms the nature of the claim, cannot be 
made under Sec. 63 of the Code, and certainly 
not in appeal. See. 53 permits amendment of 
the plaint before Judgment, and not after. The 
larger powers conferred on Appellate Courts by 
Sec. 582 do not authorize sneh a material trans- 
formation of a suit in appeal. Bai Shri Maji- 
rajba v. Maganial, p j 1894, 137= 

19 Bom 303. 

Notes:— Ref. 18 All lol. 

89— Objection for defect m plaint.— 

An Appellate Court is competent at any stage 
to allow objections to be taken to an apparent 
defect in the plaint. Colvin Cowie v. Elias, 

2 B L R A C 212=11 W R 40. 

90- Strikiiig names out of plaint and amend- 
ing issues-Merits of case, Error not affectino'- 
Act Var of 1869, S. 350.— 


An appellate Court has Jurisdiction to return 


Tour plaintiffs sued as partners, but it was 

found during the trial that they were not all 
partners at the time the cause of action accrued: 
and the Judge thereupon amended the issue 
wbieh had been raised on that point, and raised 
the question whether the plaintiffs were or were 
not partnersjand it being decided in the negative 
the Judge ordered two of the plaintiffs’ names to 
be struck ouf of the plaint, and ho gave a decree 
in favour of the other plaintiffs, jjeld, that the 

mdge acted rightly in amending the issue, but 

that he should have done so without striking the 
names of the plaintiffs out of the plaint. Such 
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an error is “an error in an interlocutory order 
not affecting the merits of the case”, and there- 
fore, under s. B50, Act VIII of 18?>9, not a ground 
for reversing the decree on appeal. 

East Indian Railway Company v. Jordan, 

4 B L R O C 97=14 W R 0 C 11. 

Notes:-See 14 W K 0 0 11. 

91 — Remand— Civil Procedure Code, 1877, s, 
562. — An Appellate Court is not empowered by 
Act X of 1577 to order or allow a plaint to be 
amended, or to remand a case under s. 662 of that 
,Act for the purpose of such amendment. 

Farzand Ali v. Yusuf Ali, 2 All 669. 

Notes:— Not Fol: 6 Mad 239.Ref :19 Bom 303. 

Appellate Court— Powers after remand: — 
Sec 34 Cal 996. 

92 — When a case has been remanded under 
s. 354, Act VIII of 1859, and a time fixed within 
which objection to the findings cn remand are 
to be taken, the Appellate Court is not compe- 
tent to alter such of the fitdings in respect of 
which no obiection is preferred within the time 
fixed. Where a pers'^n executes a deed as wit- 
ness with full knowledge of its contents, such 
execution may be taken to be evidence of his 
assent to the statements contained in the deed, 

Mussammat Noorun v Khoda Buksh, 

1 Agra Rep A C 50. 

92A— Waiver of_defect in plaint in Court below 
— Ground for dismissal — 

In a case in which, although the plaint men- 
tioned no overt act justifying the plaintiff’s 
request for a declaration of title, and still it ap- 
peared on the admitted facts of the case that 
theie was a cause of action, and the Court of first 
instance adjudicated on the merits and passed a 
decree in favour of plaintiffs— ETcZd that it was 
too late for the lower Appellate Court to dismiss 
the claim on the ground of the above defect in 
the plaint, Shoitie Butt Chowdhry y 

Surb Narain Chowdhry 24 W R 242. 

93— Succession by collateral heir— Proof of 
title by person claiming as collateral heir. Where 
a plaintiff brings a suit as collateral heir, he is 
bound to allege and prove his title through the 
common ancestor in all its stages. Kedarnath 
Y PrQtab Chundef Doss 6 Calc 626 

0L|t 238, 


Appellate Couri-Gontd. 
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94 — Dismissal or withdrawal of case— 

Where the Court of Appeal sets aside the 

whole of the previous proceedings in a suit, it 
cannot direct a new and amended plaint to be 
filed, but must give the plaintiff the alternative 
of having his suit dismissed or of withdrawing 
it with leave to bring a new action. Ledgard 
V Bull L R 13 I A 134= 9 All 191. 

95 — An amendment of a plaint ought not to 

be allowed on appeal, if by so doing the defen- 
dant is likely to be precluded from pleading limi- 
tation, and wheie no leave to amend was asked 
for in the Court of first instance. Mallikarju- 
na V Pallaya. 16 Mad 319. 

Notes.— 18 Mad 33; 17 M L J 551; Dist. 31 
Mad 86. 

96— Shebait suit by, for recovery of advances 
made by him-Di«5po8sessionby co-shebaifc- Parties 
— Plaint— Appellate court;, power of, to allow 
amendment-Oivil Procedure Code ( Act XIV of 
1852 ), Secs. 53, 582. 

Reid, that an Appellate Court has power 
under s. 582 read with sec. 53 of the Civil Proce- 
dure Code to allow an amendment of the plaint, 

9 Cal 695, 22 Cal 692, 20 Mad 467 ref. to. 

Where the object of an amendment of a plaint 
is merely to seek relief ancillary to the princip«l 
prayer of the plaint, such amendment does not 
alter the character of the suit. Raja Peary 
Mohan v N»rendro Krishna 5 C W N 273. 

97 — Objection not taken to plaint— Ground 
for dismissal of suit— Suit for declaratory decree 
without asking consequential relief.— 

A suit should not be dismissed by an Appellate 
Court on the ground of its being one asking 
merely for a declaratory decree, and no conse- 
quential relief, where that objection has never 
been taken by the defendants to the suit. The 
plaintiffs should in such a case be allowed an 
opportunity of amending their plaint. Limba 
Bin Krishna v Rama Bin Pimpln. 

13 Bom 548. 

Notes— Fol. 14 Mad 46; Dist. 26 Cal 845; 15 
Mad 256; 19 All 428; Ref. 15 Mad 15; 5 
Bom L R 52y. 

98 — Act Vlil of 1859, Sections 5l8, 354— 
Yerbal objection ppder See^ipn B 48 — ?ower of 
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Court under Section 354 to decide a question in 
absence of any objection under Section 345.— 

Plaintiff sued for possession of certain land 
which he alleged he had purchased from defen- 
dant. He stamped his plaint as for a claim 
talued at Rs. 150, The original Court gave plain- 
tiff a decree for Rs. 300, the amount of the pur- 
chase money said to have been paid, on the ground 
that defendant had no legal power to sell the 
land. Plaintiff appealed to the Deputy Com- 
missioner, asking for possession of the land, 
instead of a refund of the purchase money; the 
appeal was dismissed, and the Deputy Commis- 
sioner also set aside the money decree for Rs. .300 
( believing that plaintiff had not paid the defen- 
dant ), without any written objection taken by 
defendant under fcection 348, Civil Procedure 
Code. 

Held, per ^Lindsay, J , that as defendant had 
not taken proper objection under Section 348, 
the Deputy CommiPsioner had no jurisdietion to 
reverse the money decree of the original Court, 
which would accordingly be affirmed, 

Campbell, J., that as plaintiff had 
not sued for a refund of the purchase money, and 
as the stamp on his plaint was not sufficient to 
cover the amount, and, moreover, as plaintiff 
bimselfappealed from the decree awarding Mm 
Rs. 00 instead ot possession, the Deputy Com- 
missioner was competent to reverse the decree 
without giving the plaintiff other relief. 
also, that a verbal objection under Section 348 
ii sufficient. 

Held, ppr Cunniny/iam, ,J , that the Deputy 
Commissioner was justified in reversing the order 
of the first Court, as under Section 354 the Ap- 
pellate Court may raise and decide any question 
of fact essential to the right determination of the 
suit upon the merits. Ramjee Daes v Choohup 
P R 78 of 1870. 

99— Suit for declaration of title without 
asking for possession.— 

Where a person brings a suit merely for 
declaration of his title without seeking to recover 
possession, although he may be in physical 
possession, the appellate Court will not grant an 
opportunity to amend the plaint if the plaintiff 
had alVpdy such an rppoTtnnity and did nofc 
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2 Exercise of powers in various cases-Co??/r/ 

avail himself of it. Raj Narain Das v Shama 
Nando Chowdhry. 26 Cal 845= 

4 C W N 162, 

Notes— Reviewed. 33 Cal 1362. Ref: 28 Bom 
332;11CWN186;10 0LJ189;36 Cal 
72o; 4 C L J 6d8. 

(15) Appellate Court’s powers to make any 
ortfers to meet the ends of justice. 

9 9 A— Alienation by widow-Degal necessity how 
to be made out — Burden of proof of necessity — 
Effect of Ippse of time — Devolution nf impartible 
property — One or other of the plaintiffs entitled 
by succession— Failure of first plaintiff to make 
out title — Right of the other plaintiffs — Dismis- 
sal of suit — Appellate Court’s powers to make 
any orders to meet the ends of justice — C P 0 
(1908) 0 41 r 38. 

Payment of full value for the property would 
not of itself justify a sale by a Hindu widow in 
the absence of legal necessity. In order to justify 
legal necessity, it must be shown that the ex- 
penses could not have been made from the income 
of the estate, that they were reasonable, and what 
they were. Evidence of a vague character is 
insufficient. 

It is for the alienee to establish either that 
there was legal necessity in fact or that from 
sufficient enquiries made, he honestly believed 
that there was such necessity. Lapse of time 
does not affect the onus, except in so far as it 
might give rise to a presumption of acquiescence 
or save the alienee from adverse inferences 
arising from the scanty pi oof offered. 

Where impartible property passes by sur- 
vivorship from one line to another, it devolves 
not on the co-parcener nearest in blood, but on the 
nearest co-parcener of the senior line. 

If one or other of the plaintiffs is entitled by 
succession, it is not right that the suit should 
be dismissed because the first of the plaintiffs 
alone had failed to make out a title, particularly, 
when, as the result of so holding, the right of the 
co-plaintiffs ( who, if the first plaintiff were not 
joint with the last mcle holder, would, on failure 
of the first plaintiff’s case, be entitled) was 
thereby barred. 

In such a case, the appellate Court should act 
under 0 41 r 83 of the Code, Raveneshwar 
Pngh y Cliaadd FfasadSiaglr. 

S? .f 
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\ IQO — Appellate Court powers of— -Applica- 

tion by appellant for extension of time for 
payment of price— Appeal. 

A. plaintiff in a pre-emption case cannot merely 
by filing an appeal obtain extension of the time 
I' fixed for payment of the price. A Court of ap- 

; peal has power to extend the time, but in prac- 

I tice it does not do so except for some special rea- 

i son. An appellant in a pre-emption ease who 

[ wishes to save the time foe payment of the price 

extended is not bound to put in a separate writ- 
i ten application to that effect but may make the 

I request at the hearing. Ram Dial v Mussam- 

mat Jafri Begam 7 0 C 359, 

(16) Lower Appellate Court adding a 
postscript to its judgment, 

101. — The respondent claimed possession of 
; a grove containing 21 mango trees and Rs.-:?!), the 

value of mangoes appropriated by the appellants 
i Oa the 2 1 St July, 1880 the lower anpsUate Court 

gave him a decree for Rs. 14, value of fruits ap 
i propriated. On the 14th August, 18h0, the lower 

appellate Court added a postscript to its judgment 
; of the 21st July in these terms: — ‘‘ My attention 

has been drawn to the fact that I have not given a 
; decree for the land; this is an oversight* 1 find 

in my first judgment that the plaintiff is entitl- 
ed to the land, which of course carries the trees on 
it with it* I therefore amend my crier snd give 
plaintiff appellant a decree for the land and trees 
as well as for the value of the fruit. ” Hf^ld that 
it was not competent fur the lower appellate 
i Court to make the addition to its judgment con- 
i' tained in the order of the Uth August. 

I Harjas v Shib Dayal 1 W N 95. 


(17) Incompetency of Appeal to pass 
decree against a defendant in absence of 
prayer. 

102.— Appellate Court, functions of — Decree 
prayed for against two defendants-Dacree passed 
against one —Appeal— Nfo Memo of Objections — 
Incompetency of Appeal Court to pass a decree 
against the other defendant in the absence ot 
prayer;— 



Flaintiff sued as really entitled on a pro-not 
executed by 2nd defendant in the name of the Is 
defendant. Belief was asked for against Ist d< 
fendant fot not having collected the money an 

0, C. 86 




paid it. The Munsif passed a decree against the 
2nd defendant. On appeal by the 2nd defendant 
the District Judsre dism'ssed the suit. The plain- 
tiffs prefeired no appeal or memo of objectioni 
a«!king for a decree against the 1st defendant. 
Tlpld^ that the suit was rightly dismissed by tne 
District; Judge and that the Judge was not wrong 
in not passing a decree against Tst defendant 
which was not asked for at all in any manner. 28 
Mad 229 fob 18 M L J 452 18 M L J 585 dist. 
Asundi Basavon v Goviudappa 

(1910) 20ML J 369. 
(18) Power of Appellate Court to call upon 
respondent to furnish security for perform- 
ance of appellate decree, 

103.— 0 P 0 041 rr 5, 6; 144 (1) (1882 0 P 0 
Ss 545, 516 583) — Delivery of possession stay of 
order for — Order staying proceedings, effect of, 
pending appeal— Appellate Court, power of, to 
stay order and proceedings — Rule nisi, order for 
effect of — Execution, order for, when actually 
carried— Court jurisdiction of — Express provis- 
ions of the Code- Procedure, matters of Court, in. 
herent power of— security for restitution of pro- 
perty or for carrying out of decree- Oon'Jtruction 
of statutes. 

The Appellate Court, having seizin of the ap- 
peal, has an inherent power over the subject litiga- 
tion the nature of w’aich is indicated and implied 
by section 683 of the Code of Civil Prucedure and 
can in the exercise of that p »wer and notwith- 
standing that the decree has been executed, callnpon 
the respondent to furnish security for the due 
performance of any decree which may be made 
on such appeal. 

Pc/ ]Voodro(fe J. — Section 546 of the Code of 
Civil Procedure has reference to the case where an 
order has been made for execution and the execu- 
tion is pending or about to be given effect to. It 
does not apply where the order for execution has 
been actaally caT*ried out and where the property 
in suit has actually been delivered under the 
order made. 

Per l/f/////c/*y>c.r.— The words in sec 546 of the 
Code of Civ«l r*rocedare, namffy th^> Appellate 
Con it may for like cause direct the Court which 
passed the decree to take such security, ” are not 
controlled by or merely emfined to the case in 
i which an onler has been made for the execution 
[ of a decree and the execution procerdings ere still 
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pending. The word's in question are wide and 
the Court should not put too narrow construction 
upon them and thus restrict the power of the Ap- 
pellate Court. 

Sec 546 of the Code authorises a Court of ap- 
peal to take security from a decree-holder even 
after execution of the decree und^r appeal has 
been completed. Hukum Chand Baid v 

Kamalatiand Singti 3 C L J 67= 

33 Cal 927. 

Notes:— Fol. IDOL J9l; Ref: 35 Cal 1901 
= 10 OWN 719: 4 0 L J 306. 5 C L J 
611; n OWN 1030 F B; 34 Cal 97; 6 
C L J 298 F B: 34 Cal 1037 F B: 6 0 L 
J 601; 33 Bom 469: 10 Bom L R lUl; 
36 Cal 193. 

103A.— SslDS, 197— Bower of Appellate 
Court to remand. Ihe expression used in S 197 is 
most liberal so long, always, as the decision of the 
Court, in which a suit is instituted, whether made 
rightly or wrongly, is the decision from which an 
appeal lies to the District Judge. If the Appellate 
Court has not before it all the materials necessary 
for the final decision of the appeal, it has the 
power to remand the case to any Court which it 
considers competent to try it. Badam Singh 

V Mussammat Sabta Kuar 2 A L J 119. 

(19) Execution of appellate decree. 

104.— S 141 (1) ( 1882 S 583 )— Execution of 
appellate decree— Restitution— Mesne profits-Ex- 
ecution Court— Juiisdsction — Auction sale, vali- 
dity of— Mortgaee— Redemption-Appellate Court 
: — B executed a usufructuary mortgage in favour 
of D in 1863. R’s interest in the property was 
subseqently purchased by one Z and his 8on«. Z 
die<i in 1873. In 1877 his sons brought a suit for 
redemption against B.The suit was decreed by the 
first Court, on condition of the plaintiffs’ paying a 
certain amount of mortgage money. They paid 
the amount and got possession of the property. 
On appeal the High Court decreed a larger am- 
ount to the mortgagee than what was decreed by 
the Court of first instance. The excess so decreed 
by the High Court was not paid to the mortgagee 
within the fixed time. The mortgagee thereupon 
applied in execution to get back th6 property and 
also prayed for mesne pr^firs for the period dur- 
ing which be had been out of possession owing to 
the decree of the first Court Th6 Court awarded 
th^ Tue^ne. profits in order 
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CB-Bes— Co fitd, 

equity of redemption was put to sale and was 
purchased by the mortgagee himself. Subsequent- 
ly the representative of the mortgagor sold a por- 
tion of the property to P: in a suit brought by P 
to redeem the mortgage of 1863; 

fields that P had no right to redeem. 

Ueld^ further, that a decree of reversal by an 
appellate Court contains, by necessary implica- 
tion, a direction to the Court below, to cause re- 
stitution to be made of all the benefits of whieh 
the successful party in the anneal was deprived by 
the enforcement of the erroneous decree of the 
Oourt of first instance. In the absence of a spe- 
cific direction in the decree of the appellate Court 
the Court executing the decree is not deprived 
of its jurisdiction to award mesne profits by way 
of restitution.Thc executing Court has jurisdiction 
to decide whether mesne profits should or should 
not be awarded and if any sale takes place for 
the realization of the mesne profits so determin- 
e<l it is a valid sale (9 W R 402: BLR Sup Vol, 
985; 23 Mad 306 28 All 665: AWN (1906) 171 : 

3 A L J 665 Fol; 22 Cal 4.14; 22 1 A 6S, Dist. 

Pandit Parbhu Dayal v Sheik Ali Ahmad 

4Iud Gas 376. 

(20) Power of Appellate Court to make 
co-defendants liable upon appeal by one 

of the defendants. 

105 — Appellate Courts— Power of, to make 
co defendants liable upon appeal by one of the 
defendants -Mortgage Suit.-— 

Jn an appeal by defendants Nos, 2 to 8 against 
the decision of the first Court in which the leal 
contest was whether defendant No. I who was 
joined as a respondent with the plaintiffs or def- 
endants Nos. 2 to 8 were liable for the mortgage 
debt, the Appellate Court has power to alter the 
decree of the first Court so as to make defendant 
No. 1 liable and to direct that a decree to recover 
the mortgage-debt against defendant No. 1 be 
made in favour of plaintiff. Iswar Dhapy 
Singh V Bibi Sahebzadl 12 C W N 720= 

85 Cal 538 

(21) Power of Appellate Court to order 
security to be given for satisfaction of 

decree before re hearing an appeal 
decided exparte. 

106— Civil Frocedufe Code (^ct 1881 

Sections 108^ BfiO apd 
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givf^n for aati'^f action of decree before le hearing 
an appeal which has been decided er-parte,--^ 

A decree was passed ef-parte'^^j the lower 
Appellate Court against the defendant -appellant. 
On his applying to have the appeal re-heard, he 
was directed to furnish security for satisfying the 
decree passed against him before his application 
could be considered, and being unable to furnish 
the required security his application wasreiected. 
On appeal to the Chief Court it was urged that 
lower Appellate Court could only req^nre security 
for the costs of suit. 

II eM, that as under Section 500 of the Code 
of Civil Procedure an Appellate Court may re- 
hear an appeal which has been decided ov-parte 
‘ on such terms as to costs or othei-wiiae as the 
Court thinks fit to impose, the words ’‘or other- 
wise’’ would authorize the Court to impose terms 
other than those i elating to costs, and would en- 
vei an order as to furnishing security for the due 
}»erformance of the decree. 

'Uelth further, that, as a Couit of oiiginal 
lurihdiclion could, under S4eeti<m lu6 of the Civil 
Fioccdure Code, direct the payment '^'f the decree 
into Court prior to admitting an application to 
have an GXparte decree set aside, an Appellate 
(jourt would, by virtue of Section .'582, have the 
same power as a Court of original jurisdiction in 
this respect. Bawa Narain Singh v Ganga 
Ram P R 70 of 1885 

(22) Power of Appellate Court toistay 
execution sale for money decree. 
l06A~C.P.a0, 41rr..5,6 (1882 Ss..545,. 546)— 
Kx^'cution, stay of, by Appellate Court-Appel- 
late Court, power to stay execution sale for money 
decree -—Money decree sale for. stay of— Civil Pro- 
cedure Code ( XlV of 1882), Secs. 515, 516, para 
5 , 682 . 

Jz/Z/'a, Woodro^jt oud Mookerjre JJ 
The appellate Court has, during the pendency 
of an appeal against a decree for money, power to 
stay the sale of immoveable property of the iudg- 
ment-debtor in execution of that decree. 

Eeld hij a mnjo^'dif of the full Bench ( Breif 
and Mitra J. J. dmentinq) — That the last para- 
gmph of section 546 of the code of Civil Proce- 
dure gives Courts of original jurisdiction and not 
the appellate Court, p )wer to stay the sale of 
immoveable property of the judgment-debtor in 
exeaition of a d^creb for money. 
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cases— 

Per Bampnii G, J» and 21oohe>')f^e BeHt J 
and Mitra JJ.^ contra) S, 582 read with S. 646 of 
the C, P. Code, does not authorise the Court to 
make an order for stay of execution. 

Per Mooherji J , — The third paragraph of S, 
316 of the O, P. 0. read with S. 645 gives the 
appellate Court power to stay sale of immoveable 
property in execution of a decree for money whi- 
ch is under appeal, upon certain terms which 
may be settled by itself or be left to be settled 
by the original Court. Tribeni SaKu v Bhag- 
wat Btix Rai 6 C L J 298 = 34 Cal 1087« 
11 C W N 1030 

Notes— Fol 10CLJ9i. 

(23) Dismissing appeal for non-appearance 
after remand. 

106 B — Dismissing — In Default — Remand- 
Dismissal of appeal— C. P. C, S. 556. 

An Appellate Court remanded a case to the 
first Court for the trial of certain issues and the 
first Couit returned the proceedings as the plain- 
tiff Respondents produced no additional eviden- 
ce and as the Defendant Appellant did not appear. 
Eeld, that the Appellate Court sboiPd not have 
dismissed the appeal merely because the Appell- 
ant bad not appeared before the first Court after 
the remand, but should have decided it on its 
merits. S. 556 of the C. P. C. had no application 
to the case. Dhondia r. Mt. Sita 

8 C. P. L. R. 69. 

(24) Power to stay execution of decree 
on presentation of pauper appeal 

106 C— Civil Procedure Code (ActX of 1877) 
Section 546— Execution of decree —Stay of, on 
presentation of pauper appeal. 

la the case of an application for leave to ap- 
peal as a pauper, accompanied by a memorandum 
of appeal which is not forthwith rejected under 
Section 692, Act X of 7877, th« Appellate Court 
has p^wer under Section 645 Act X of tB77 to 
order execution to be stayed, although the appeal 
may not have been admitted as a pauper appeal- 
Lancester v Lahore Ice and Water Aerated 
Co. r PR 70 of 1879) 

(25) Jurisdiction of Appellate Court 
to grant interest injunction 
107— C.P.C.S. 707 (2) 0. 22 r. 11 ss 108 0 43 r 2 
(i882— Ss. 683, 687, 590) — ‘‘rroc€dure”~'‘Power8’' 
Distinction between -Intciim mjunction-Juiisdi- 
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ction of appellate Court to grant, in appeal, against 
order: — Per Ohief Justice and Subrahmanya Aiyar 
J. (Davies J. dissentiente ).* 


An appellate Court has jurisdiction under the 
Code to pass an i /itemii order of injunction be- 
fore return of notice pending an appeal against 
the order of the lower Court refusing to grant a 
temporary injunction pending disposal of a suit 
for recovery of properties. The fact of the appeal 
not being against a decree does not prevent tbe 
appellate Court from exercising jurisdiction in 
the matter. Per Chief Justice: — it would be ano- 
malous to hold that tbe High Court in second ap- 
peal possesses powers which it does not possess 
in an appeal from an original order, and the want 
of uniformity in the language of Ss. 590 and 587, 
C. P» 0. is no good reason foi so holding. Semhle 
Even apart from the provisions of the code, an 
appellate Court has inherent iurisdiction to grant 
such an mferi/n l/ij/nictwn, Pci‘ Daiica d:-Die 
term “procedure” in S. 590 C. P. 0. is not intend- 
ed to cover all the provisions of ch XL of the 
Code and the term “ powers” — S. 582— is pre- 
eminently not a point of “ procedure ” as used 
in S. 590. Mahcdeva v Setharam Sahib. 

14ML J 47J. 


(26) Jurisdiction of District Judge to 
transfer appeal to Court of sdditonal 
District Judge 

107 A— Court of Additional District Judge 
Subordinate to District Court. — 

Pe/' The Court of an Addi- 

tional District Judge is a Court 
under tbe District Judge’s administra- 
tive control and the District Judge is competent 
to make over to the Additional District Judge 
an appeal which he had withdrawn from a Sub- 
ordinate Judge to whose lile it had at first been 
transferred. (9 0 W N 70J = 32 Cal 875, Co/nme- 
//ted o/i , ) Rakha Chandra Tewary v The 
Secretary of State for India in Council 
10 C W N S4>t^S C L J 34 

(27) Power of District Judge to transfer 
case remanded by the High Court. 

107 B— Transfer of case— District Judge- 
Jurisdiction— 'transfer of case remanded by the 
High Court- Bengal and North- Western Provinces 
Civil Courts Act (XII of 1887), s. 22. 

The District Judge has power to tiansferan 


Appellate Court-Oonw. 

2 Exercise of powers in various 
cases — (h/itd. 

appeal foi bearing by a Subordinate Judge, even 
after su^h appeal had been previously beard by 
him and has been remanded by the High Court 
for a hearing. 15 W K 574: Mad 814 Dist. 

Prankrishiia Shaini v Kunja Behari 
Das. 9 C L J 572. 


(28) Power of appellate Court to make an 
order staying the carrying out of prelimi- 
nary decree 

107 C— C.P.U.O 20 r 16; 0 41 r 6 (1882 S 216 A 
545) — Appeal against preliminary decree for ac- 
count — Power of Appellate Court to stay further 
proceedings. 

Where an appeal is pending in the High Co- 
urt against a preliminary order made by a Sub- 
ordinate Court under 215-A, C P C., the Pligh Co- 
urt having sei/in of the appeal can apart from the 
question whether the case Calls within s- 646 C P 
C make an order staying the carrying out of such 
order pending the hearing of the appeal. 
Balkishen Sahu v Khugno 8 C W N 572= 
--«r6al722;FB. 

Notes — Fol: S3 Oal 927 =3 0 L J 67. Dist 31 
Cal 1081; Ref 34 Oal 10.i7 F B; 9 0 W N 
123.3 OLJ29; new N 1080 F B; 6 
C L J 298 F B. 


(29) Power to remand for trial on merits 


107 ])-C.P.C.O 41 rt 23. 25 (1882 ss 563, 664, .566). 

Power of appellate Court to remand for trial 
on the merits otherwise than under the provisions 
of s 562. S..5-i4 of the Code of Civil Procedure must 
be read subject to the other provisions of the Co- 
de, for example, those contained in S 27 S 32 or S 
.63. An appellate Court has power to make an 
order under any of those sections, and in order to 
give effect to the provisions of the section, which 
is applicable it is necessary that it should in certa- 
in cases send back the case to the Court of first 
inslanoe. Tuder such circumstances S 564 of the 
Code will not preclude an appellate Court from 
I emitting a case to the Court of first instance. 

12 All 510; 1891 A WN 105; 17, All 29; IS All 131; 
18 All 332; 19 All .196; 10 Bom 399 and 19 Mad 
1.67 ref to. The appellate Court has inherent po- 
wer to remand exdehits Jmtitiat apart from the 
Civil Procedure Code. Habib Bakhsh v. 

Baldeo Prasad. 1901 AWN *9= 

SSAHIO? I 


1369 


UESAl's OllVL UIGBST. iBll-lttiiS. 


I37u 


Appellate Courl-<7o«w. 

2 Exercise of Powers in various cases-Co/i^^^Z 

Not€S.~Ref: 28 Mad 437 = 15 M L J 236: 3o 
Mad 55 F B; 33 Cal 927 = 3 0 L J 67. Fol: 
16 M L J479 F B = I M h T268, 

(30) Proper order to be made in appeal on 
removal of crops pending appeal. 

107E —Appeal Removal cf crops pending ap- 
peal —Net income — Proper order to be made. 

Where the respondent has, pending the appeal, 
removed the crop in dispute, the only course open 
to the Court to direct him to pay the appellant 
its net- value, i. e. the gross value the expen- 
ses of cultivation (13 Mad 15 Ref;) Ana Pattar v 
C S Swaminatha Pattar 10 M L T 190 

(31) Jurisdiction to deal with the case in 
the absence of formal decree by the first 
Court . 

107 F — Decree not prepared by Court of first 
instance — Jurisdiction of appellate Court. 

The mere fact of the absence of a decree giv- 
ing effect to the decision of the Court of first in- 
stance, does not prevent the appellate Court 
from entering into the case, not from remanding 
the case to the first Court for preparing a decree. 
5 All 620 Ref. Kadir Baksh v Kifaitullah 
AWN 1884^, 224. 

(32) Power of appellate Court to enter into 

question of misconduct or corruption of 
arbitrator. 

107 a— Ss 618, 522, 688 (26) Civ Pro Code 
1882 — Modification of award under S 618— ap- 
peal— Power of Appellate Court to enter into 
question of misconduct or corruption of arbitrator. 

An appeal under S 58S* (26 ) of the Civil Pro- 
cedure Code is limited solely to the question of 
the correctness of the order passed under S 618; 
S 522 of the Code does not allow an appeal from 
a decree based upon so much of an award as dis- 
poses of the matter referred to arbitration. The 
word award in the last sentence of IS 6^2 m'^'ans 
the modified award where the original award is 
modified. The concluding sentence of S 522 of the 
code does not empower an appellate Court to 
enter into the question of the corruption or mis- 
conduct of an arbitrator merely because he has 
delivered an award which includes an adjudica- 
tion on a matter not submmitted to him. Kalu v 
EhaiPBia 13 PR 1906 


Appellate Louri-Oontd. 

2 Exercise of Powers in various 

(33) Power to alter effect of decree 

107H.C P C 0 21 r 36 (1882 S 263)-Decree for 
redemption, delivery of possession of land under, 
includes standing crops thereon — Appeal from 
order in execution of decree- appellate Court can- 
not alter effect of decree, Aung Baw v Tun 
Gaung 3 L B R 129. 

(34) Power to dismiss the suit. 

107 I— C.P.C.O 17 r 3; 104 0 43 r 1 (7882 Ss 
158 and 688). 

Appeal against an order of the District Judge, 
dismissing the suit under s Z58. Held that the Di- 
strict J udge has no power on appeal to pass an 
order under S 168 and even assuming that he had, 
he could only exercise such powers with reference 
to an appeal before him and not with reference 
to the suit in the Court of first instance. The 
Judge having set aside what was ^undoubtedly a 
decroe, his. order dismissing the suit also amount- 
ed to a decree and an appeal lay from his order. 
Kusher v Jugrag Singh 10 0 C 245 

(35) Power to enlarge time for payment 
prescribed in decree, 

107 J— To enlarge time fnr payment prescri- 
bed in decree — Appeal from mortgage- decree- 
Formality of order making decree absolute— 
Practice. 

The Transfer of Property Act, 18uV2, not being 
in fore#* in Burma outside Rangoon, it is quite 
clear that this Court has no power in execution 
of enlarging the time prescribed for payments by 
its decree of the 74th December, 1896. There can, 
however, be no doubt that the Privy Council has 
the pAwer of enlarging the time, and that any 
Appellate Court deciding an appeal from a mort- 
gage decree has similar power. Where that Act 
is not in froce, it is not the practice to pass a final 
order making the decree absolute, and, if such an 
order is passed, it is merely a formal order.(15 Bom 
644, 13 Bom. 106, 17 Bom. 647, 18 All. 223, 465, 
^OBom 279, 7 Bom 632, 11 Bom. 1<2, Ret 13 
Cal i3) Kadir Moideen v Charles Widikend 
Nepean. LB R 1893-1900, 420. 

(36) Power to go behind first Court’s or- 
der setting aside award, 

107 K— Sch Hr 16 (— s. 621, Civ. Pio. Code 
1882)— -Arbitrator receiving evidence from one 


'i' 




Notes:— Fob S C L J 67^33 Oal 927 ; Ref 
3 0 L J 29 : 31 Cal 1037 F B=U C W 1 
lOSrt-BC r, J 298, 3 p L J 29; Diet: 3 
Oal lOSl, 9 C W* N 123. 
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party in the absence of the other— Judicial mis- 
cosdact — fcjetting aside award — Appeal — Appel- 
lale Court’s power to go behing first Court’s or- 
der setting aside award: 


A Court is perfectly justifi^'d in setting aside 
the award of the arbitrators, on the ground that 
the latter had been guilty of judicial raisconduct 
in having taken the evidence of one party in the 
absence of the other which was wholly unfivoidabie 
and in havinsr omitted to give the latter suffici- 
ent opportunity to produce his own evidence. 

re.— Whether an appellate Court had pow- 
er to go behind the order of the first Court, sett- 
ing aside such an award. (2 All 181, 8 All loM, 
2» All 408, 22 Mad 204, SOWN 300 Bef ) 

Sobha Ram v Ram Das. 66 P R 1907 = 
159 PLR 1908=:14 j8PW R 1907. 


(37) Power to 


review its own order of 
remand. 


107L— S. 103 (1) ( 1882 S 591 ) Con- 

struction of the word “decree,’ in— Appeal after 
remand nnd decision by original Cnurt— Appel- 
late Court’s power to review its order of remand. 


jGTfj/d, that the word “decree” inS. 591 should 
be construed as meaning a decree passe<l by the 
Court which made the order which is alleged to 
be cironeous, defective or irregular. (14 W R 235 
21 W B 199; 3 All 755 ; U All m ; 52 Bom 432. 
lief:) ; and that an appellate Court could not re- 
view its own order of remand when the suit 
comPS again on appeal after remand and decisi- 
on by the Original Court. Jammalamadaku 
Subbalakshmamma v Jammala Yenkatara- 
yadu. 5 M L T 75=32 Mad 318 = 

2 Jtid Cas 525. 


38 Power to stay execution. 


107M-SS.244 (c) 545, 6*47 Civ Pro Code 1882 
—Stay of Execution— Appeal from order in exe- 
cution pending. 

The Appellate Oourt can stay execution, dur- 
ing the pedency of an appeal before it, from an 
order in execution. (7 All 178 F B; 11 W R 494 
Kef.) Pasupathi Nath Bose v Hand Lai 
Bose. 28 Cal734fc=5 C W N 67. 


Appellate Catirl-owrf. 

2 Exercise of Powers in various cuses- (bntd 


(39) 


Right of tenant to plead occupancy 
rights in the Appellate Court. 


107N— Ss. 3 (7), 6 (1), 23— “Now, in posses- 
sion,” meaning of — Decree for ejectment of ryot 
before passing of Act — Passing of Act pending 
appeal— Right of tenant to plead occupancy 
rights in the appellate Court — Poweis of appel- 
late Court— “Final decree,” in S. 3 (7)— Old 
waste. 


Held by the Full Bench (White C J. duhita- 
nte).Wbere an appeal from a decree iniejectment 
passed under the old law is heard after the date 
of the commencement of Madras Act; I of 1908, the 
defendant, a ryot in possession 6f rt/ott land on 
such date, is entitled to claim a right of occupan- 
cy under S. 6, cl 1 of the Act, notwithstanding 
the original decree. 


The word ‘now’ in the said section refers 
the date of the commencement of the Act. 


to 


The word ‘final’ in S. 3, cl. 7 of the Ac^ does 
not mean final as distinguished from a prelimi- 
nary or interlocutory decree of the Conrt, in the 
sense in which these decrees are provided for in 
the Code of Civil Procedure, but means a decree 
not under appeal or liable to be s6t aside on ap- 
peal, that IS, a decree obtained in a proceeding 
independent of that in which the question of 
occupancy right is dealt w ith under S. 6 cl (1) 
or the presumption under S. 23 of the Act is 
made. 


The powers of a Cou»’t of appeal in India dis- 
cussed by the Division Court, (i M W N 3n9 ; 
5 M L T 2bS , 7 Ind Cas 2o2 over. 5 M H C R 
215 Ref.) Gorakala Kanakaiya v Janardha 
Padhai, 8 Ind Cas 736 


( 3 ) 


EVIDENE & ADDITIONAL EVIDENCE 
ON APPEAL. 


(1) Evidence Act 1855 S. 57. 


108— Re-hearing of ex-parte case on fresh 
evidence. 

Where a Oouit of first instance sets aside its 
own eA‘ -'parte judgment, and after a new trill, in 
which it takes fresh evidence as" well as admits 
that originally recorded, again gives pHaintiff s a 
decree, it is the duty of the lower Appellate 
to (mejaire, under $. 57 of Act II of 18^7^ viip|| 0 r 
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(3) Evidence and additional evidence on 
appeal— 

independently of the evidence originally recorded, 
there was sufficient to justify the decree. 

Rosul Singh V Kishoree Lall. 8 W R 499. 

109— Custom evidence as to--App<=‘llate Court’s 
power to supplement evidence. 

In a matter of evidence as to custom, where 
there is sufficient evidence to show that such a 
custom exists, but its limits and incidents are clear 
ly before the Court, it is within th^ discretion of 
the appellate Court to allow that evidence to be | 
supplemented, particularly when independent 
evidence of Government Officers is available. 

Sitab Rai v Dubai Negesia. 6 C L J 218 

(2) Evidenbe sufficient for Judgment. 

110— Civil Procedure Code, 1859, s. 363. 

When parties have had an opportunity of 
putting in such evmence as they consider suffi- 
ent to entitle them to a judgment upon the mate- 
rial issue's of the case, the evidenc‘d ought to be 
held sufficient under s. 35 S, Civil Procedure Code 
to enable the Appellate Court to pronounce a 
satisfactory judgement. Zahrah v Bhugwan 
Dass. 16 W R 211, 

(3) Consideration of evidence in exparte 
case. 

111 — When a party fails to file a memoran- 

dum of objections under s. 354, Act Vlll of 1859, 
the Appellate Court- is not at libeity to decide 
the case ee parte without considering the evi- 
dence. Woomesh Chunder Roy v Jonardun 
Hajra. 15 W R 235 

Notes — Diss.* 1 All 165 F B; Ref; 5 N W P 
114. 

(4) Appeal against part of decree, 

112 — Duty of Judge 

Where a plaintiff, dis-satisfied vvith so much 
of the decision of the first Court as is adverse to 
him, appeals, making the party in whose favour 
the decree is made the sole respondent, the Judge 
of the Appellate Court has only to determine whe- 
ther, as between the appellant and respodent, 
th^ order of the first Court is correct. 

ICisbore Singb v Pookhun Singh, 

t , I to W R 432. 


Appellate Courl-eo»<rf. 

(3) Evidence and additional evidence on 
appeal— 

Notes— Fol: 12 W R 467 ; 16 W R 7 ; 17 W 
R4 5S. 

(5) Adjudication on evidedee. 

113 — Suit for contribution where shares were 
not specified. 

In a suit for contribution on account of Govern- 
ment revenue, which was decreed by the first 
Court, but dismissed by the lower Appellate 
Court, because the plaint did not specify the 
shares of the different shaieholdera . — Held that 
the lower Appellate Court was bound to adjudi- 
cate upon the evidence. Bhono Bibce v 

Pallan Gazee, 11 W R 131 

Notes.- Fol: 5 N W P 215. 

(6) Evideucc improperly admitted in low- 
er Court. 

114— The lower Appellate Court was not 

competent to reject the documentary evidence 
which had been admitted by the Court of first in- 
stance merely because it had been admitted after 
the first hearing of the case, or after the date on 
which it had been ordered to be produced. 
Honooman Singh v Fell. 3 Agra 148 

(7) D<»cision in lower Court on merits. 

115 — -In a suit instituted in the Court of an 
Assistant-Collector under cl. (h), a. 93 of the N 
W P Rent Act, an objection was taken that, 
the plaintiffs not being recorded share-holders, 
the suit was not maintainable in the Revenue 
Court. The objection was allowed, but the Court, 
at the same time disposed of the case on the 
merits and dismissed the suit. On appeal, the 
lower appellate Court affirmed the decree, on the 
ground that the Revenue Court had no jurisdic- 
tion in the matter. Held, that as there were 
materials on the record for the deter rainution of 
the suitj^the Judge should, with reference to s. 
^07 of tt^e Rent Act, have disposed of the appeal 
on the merits. (6 All 378) referred to. 

Sheo Pfasad v Anrudh Sii^gh. 
6 All 44.0==4 W N154 

(8) Additional Evidence on appeal. 

116 — Evidence excluded by lower Court be- 
cause it had sufficient evidence. 

A Court of first instance ought not, because it 
is satisfied upon the evidence wbicb ope o^ the 
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(3) Evidence and additional evidence on 
appeal— 

parties has given, to prevent him from putting 
upon the proceedings all the evidence that he wi- 
shes to give, s'^ that he may have his case brought 
fairly before the Appellate Court. Where a 
party has thus been prevented in the first Court, 
and the evidence on the record is not deemed 
sufficient by the Appellate Court, the latter Court 
does wrong if it refuses to receive the evidence 
which has been excluded in the way indicated. 

Bpij Soondap Roy v Kaimoonnisaa. 

23 W R 63=14 BLR 367. 

Notes:— Ap:^ C.il 105; Foil: 4 All 423; Ref: 5 
CLR 268;18 All 131; 25 All 48. 

116a— S s. 584. 568— Admission of additional 
evidence in appeal - Discretion of Court, 

The refusal by an appellate Court to exercise 
the discretion vested in it by S. 568 with respect 
to the admission of additional evidence would be 
an error or defect in procedure within the mean- 
ing of S. 584 of the Code, because S. o65 distinct- 
ly implies that discretion must be exercised. But 
refusal in the exercise of discretion to ad- 
mit additional evidence is undoubtedly not such 
an error of defect. Ram Piapi v Kallu 

23 All 121=1901 A W N 11. 

IIT-C.P.O.O 4l r 27 (1882 S. 598)-Additional 
evidence on appeal— Jurisdiction. 

Held that the legitimate occasion for 56S, 
Civil Procedure Code, is when on examining the 
eviienoc as it stands -some inherent l.icnna or de 
feet becomes apparent, not when a discovery is 
made outside the Court of fresh evidence and 
the application is made to import it. 31 Bom 
381 Fob 

HeW, therefore, that an order made by the 
Juilge admitting a sale deed m evidence was made 
without jurisdiction. (31 Bom 351 Fol). 

Kfishnamchariap v Narasimha Chariar. 

3 MLT308=31Mad 114. 

118— Where a new issue was raised in appeal, 
held that an opportunity ought to be given to the 
parties to adduce their evidence on it. 


Appellate Court-Conid, 

(3) Evidence and additional evidence on 
appeal — Cimtd, 

he has no more witnesses to call, the Appellate 
Court can admit further evidence on behalf of 
such party. Shahzadah Gholam Mahomed v 
Bheem Sein. P R 25 of 1870. 

120- Civil Procedure Code, 1859, s. 355, Couit 
taking evidence under. 

A lower Court, in taking evidence ordered un- 
der a 35 >, Act Vlll of 1859, acts in a ministerial 
capacity. Ram Joy Stinmah v Pnankishen 
Singh. Buroda Debia v Ppankishen 

Singh. Pronnoda Debia v Prankisen Singh. 

2 WR80. 

Notes.— Ref : B L R Sup 985. 

121— Time for making application. 

An application to give additional evidence sho- 
uld he made when the case first comes before the 
Appellate Court. It is too late to make such an 
^PPlio 2 ,tion when the case has been remanded and 
has come back for final disposal. 

Ardeshir Dhanjibhai v Collector of 
Surat, 3 B H C 123. 

Notes— Ref: .3 Bom L R 910. 

122-0 C.P.O 41 r 27; S.105 (i882 ss.5o5, 687)— 
Letting an evidence in— Evidence not placed be- 
fore the Lower Appellate Court. 

A party can validly objeci to the letting in of 
fresh evidence, not placed before the Lower Appe- 
llate Court, m second appeal, (38 Bom 4 and J8 
Mad 480; Ref.) The Secretary of State for 
India vManjeshwar Krishnaya. 

31 Mad 415. 

123— Power of Appellate Court — Discretion of 
Court. 

It is within the discretion of a lower Appellate 
Court to allow the parties an opportunity to add- 
uce fresh evidence, if it is satisfied that the inter- 
ests of justice require that course. 

Damoodur Bass v Ritoo Singh. 

24 W R325. 


Ranu Khetri v Baji and Balaji 
1895 PJ 191, 

119 -Power of Appellate Court to receive fur- 
ther evidence, 

Qmrr- Whether, when a party has distinctly 
olosed hjs case inthe lower Ocort, and stated that i 





±L r -^1 s 6ii‘<).KTidenoe, 
additional-Appellate Court-When to be taken 
-Mortgage- .rndivided shaie-Partition-mort 
gage during partition suit-Right of mortgagee- 
Share allotted to mortgagor. 

S. 668, Civ Pro Code, 1882, authorfza'^ an ap* 
peltate ’ourt to admit evidenee in appeal, when, m 
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3 Evidence and additional evidence 
on appeal— 

hearing the case it thinks that such evidence is 
required to enable it to pronounce judgment, but 
it does not authorize it to make a new case not 
justified by the pleadings. 

A person taking a mortgage from one co-sharer 
takes the security, subject to the right of the othei 
sharers to enforce a partition and thereby to con- 
vert what was an undivided share of the whole 
into a defined portion held and severalty. 
would take the subject of the pledge in the new 
form which it would assume by the partition, 

A mortgage executed during a partition suit 
must be followed against the share allotted to th< 
mortgagor, and cannot affect the share of a non- 
mortgagor. 31 Bom 581 (P 0); 11 C W N 721: f. 
CLJ5;4ALJ 431; 2 M L J 435; 8 Bom L E 
677; 17M L J 3i7; Eef: 1 I A 106; 21 W R 235, 
Foil: Baikuntha Nath Roy v. Sheikh Nut?a 

6 Ind Cas 196 
125 — Functions of — Evidence, appreciatior 


of: 


The appellate Tourt cannot, appreciating the 
evidence on a question of fact differently from the 
lower Court, do so by adopting a suggestion throw] 
out purely by a pleader conducting the case on 
behalf of one of the parties, explaining thereby 
the depositions of witnesses On a possible confusi 
on on their part. Nawah Shah Ara vNanhi 
, Bcgam- lie WN 130PC=1 MLT429 = 
29 All 9 = 9 Bom L R 80 = 17 ML J32= 

5 CLJ 4 

126 — The Appellate Court ought not to have de 
oided against the plaintiff without taking theevi 
dence of the defendant. The defendant was sum 
moned in the first Court but did not appear and 
the Sub- Judge drew a presumption from his ab 
sence. If the Appellate Court was not to draw 
the same presumption the defendant should have 
been summoned and examined before it. 

Timmati v Parmeshvar. 1895 P J 424. 

127^0 P C.(A^t V of 1908) 0 XLI, rr 23 and 
27 — Evidence shut out — Remand illegal. 

Where the Appellate Court finds that the Lo- 
wer Court has shut out evidence.the proper fours'=‘ 
is to admit the evidence in appeal under Order 
XLI, Rule 27 and not to remand the case to the 
Jbower Court. Kachi Raghuramiah v Vajjala 
Mahalakshmamma. 6 M L T 273. 

128 -rPower to^ireqt fresh evidence to be 


Appellate Court- 


3 Evidence and additional evidence 
on appeal— 

A power to dire<^t fresh evidence to be taken 
is not inherent in the appellate Court and is not 
necessarily incident to the exercise by the appe- 
llate Court of the appellate jurisdiction conferred 
by S. 195 Or. P 0. Rama lyar v Venkata chela 
Padayachi. 17 M L J 123. 

129 — Evidence objected to in Lower Appeal 
Court and not required m Original Court. 

The Appellate Court considered that the plain- 
tiff ought to have given in evidence in the Lower 
Court a lease on which he relied. This objection 
bad not been taken in the Lower Court by the 
defendants. The plaintiff produced the lease and 
an affidavit in support of it before the Appellate 
Couit. Beh/, that the refusal of the Lower App- 
ellate Court to receive such evidence prejudiced 
the plaintiff's case and that an opportunity to 
give such evidence ought to have been given. 
Nagshet vRajekhan. 1888 P J 25. 


130. An application was made by plaintiff 
for time to produce a previous deposition of de- 
fendant against defendant and was rejected by Sub- 
ordinate Juage, that the appellate Court 
was right in admitting the deposition and ought 
to have called upon the defendant’s pleader to 
explain it. PandhaHnath v BapujL 

1888 P J 158. 


131. — Where the Chief Court on special ap- 

peal raises an issue so far new that it was not 
prominently brought before the parties in the first 
Court, the Court can direct that each party be 
allowed to produce fresh evidence hearing on 
that issue. Ganda v Gurmukh Singh. 

PR 115 of 1876. 

132. — Evidence insufficient.— 




When the evidence upon the record is not suf- 
ficient to enable the Appeallate Court to pro- 
nounce a judgment upon regular appeal, it may 
require the Court against whose decree the appeal 
is made to take additional evidence, denying the 
points to which such evidence is to be confined 
in order to enable the Appellate Court finally 
to determine the case. NarasimharavKrishna- 
rav V Antaji Viru Paksh. 2 B H C 64; 

2nd Ed 61, 

Notes —19 All 26 F R. 

133— Civil Procedure Code, S. 35.5- 
enqe ta^eu iXi lovrer Court msnf^cient. 


“Evidi 
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E Evidence atid additional evidence 
on appeal-"Co«/c^. 

Where a Murisif, without framing issues or 
examining the plaintiff, passed a decree in his 
favour upon an admission made by the defendant, 
and upon inspection of a dccnment that was 
upon the record of a former suit , but the Judge, 
on appeal, reversed the decree of the Mnnsif on 
account of the insufficiency of evidence, the docu- 
ment, in his opinion, not being admissible. — It 
was held that the Judge ough^* not to have 
reversed the Muusif’s decref^ without first exer- 
cising his power of taking tresh evidence under 
S. of the Code of Civil Procedure. 

Appa iValad Kashinatli v 
Vithoha Valad Tukaram. 

6 BH C 88. 

134?. — Opportunity to produce evidence. 

In a suit by plaintiffs to recover their share in 
property from auction purchasers of their father’s 
interest, held^ that the Appellale (^ourt was wrong 
in deciding that the property being mranjam was 
impartible and inalienable beyond the holder’s 
life-time without giving plaintiffs an opportunity 
of producing evidence on those points which were 
not raised in the Court of First Instance. 

Goiind V Dinkar. 
1888. P J 350. 

135. — PItt parte decree— Com t of appeal 
proceeding on point on which no evidence 


Appellate Court-Con^^z 


3 Evidence and additional evidence 
on appeal— 

Where defendant appealed in a suit to recover 
arreais of rent m which the genuineness of the 
kabuliat was in issue, and the defendant asked 
the Deputy Collector to summon certain witnes- 
ses to prove that he had been paying at a parti- 
cular rale, the Judge ought, under S 356, Act 
Vill of 1859, to have directed the Deputy Col- 
lector to send up either the witnesses or their evid- 
ence, and, under Sec. 357, to have directed the 
evidence to be confined to the rate and time of 
payment, and the rent to which the payment 
had been appropriated. Mohun Miinder v 
Brij Bhookun Singh. 9 W R 127. 

137— Omission to call evidence m lower 
Court. — 


Where the plaintiff sued defendants for pos- 
sesion of lands purchased by him at a sale in 
execution of a decree against the dtfendants’ 
father and the defendants not appealing, the 
Court of First Instance awarded the plaintiff’s 
claim hut the Court of appeal modified tbe decree 
and awarded only the father’s share on the 
ground that the plaintiff had not adduced any 
matermis to show that the whole estate was sold, 
held^ that as the defendants did not appear in the 
First Court and noissie was raised as to what 
had passed under the sale the Court of appeal 
ought to have given the plaintiff an opportunity 
of producing evidence to show special eircnm- 
gtances indicating an intention to put up for 
sale the entire mteicst of the family m the 
property Nathaji v Baji 

1893 P J 23 




A suit to recover money having been com 
meno<^d against P and others, an attachment was 
applied for, and certain goods, Buppos*=‘d to be the 
defendants’, were attached by order of the Court. 
Two other persons coming forward and claiming 
the attached goods as their property, plaintiffs 
concluded them to be paitners with the original 
defendants, and made them also defendants. The 
lower Court at the trial held that the proof of 
partnership failed. HeZrf, on appeal, the plaintiff’s 
case could not at this stage be supplemented 
by examining parties whom the plaintiffs did 
not think fit to call, or by books which they 
did not pioduce, in the Court below. 

Vclset Khan v Matadcen 
10 W R 402. 


fief: 14 W R 236. 


138. — Section 568, cl. (b)-Appellate Court- 
Additional evidence — Substantial cause. 


Where an appellate Court, being of opinion 
that the plaintiff bad not prosecuted his case pro- 
perly in the Court of first instance, allowed wit- 
nesses to be examined whom the plaintiff might 
have called, but did n^t choose to call in the 
Court of first instance, held^ that its procedure 
was not authorized by S, 5b8, cL (b) of the Civil 
Procedure Code, and the addicional evidence s> 
taken was not legal evidence and could not he 
regarded as relevant. Rahim Bakhsh vNanak. 

S C241 


-QWl FroceduTe Code, 185/?, Sections 


139 —Fresh evidence — Civil Procedure Ood% 
Section MS. , , 


i An a|ipeU«n^ti "^ho had 


Rl 
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3 Evidence and additional evidence 
on appeal — Contd, 

giving evidence m the O^urfc below and r looted 
not fo do so, but to rest his case on the evidence 
as it stood, ought not to be allowed at the stage 
of appeal to give evidence which he could have 
given below. Ram Das Chakarbati v 

OfiBcial Liquidator of the Cotton Ginning 
Company. 9 rh see. 

Notes: -Ref : W N ( 1907 ) IhS; 29 Ail 5i*.2, 
7CL J2ol. 

139A.— C P C 0 41 r 27 (1882 S 568) — 

Admission of fresh evidence m the Court of 
Appeal. It IS not open to anybody to com- 
plain of the examination of witnesses by the Court 
of appeal, where such examination w^as taken 
with the assent of both sides , and it cannot he 
objected that the admission ot certain documents 
on appeal was irregular, where the admission 
was not objected to at the time. 

Jagarnath Pershad v Hanuman Persbad 

10 C L J 74- 

139iB — Additional evidence on appeal- Po- 
wer of appellate Court— Legitimate occasion toi 
taking additional evidence. 

The legitimate occasion for the admit-sion of 
additional evidence by an appellate Court aiisf's, 
when, on exmining the evidence ^as it stands 
some inheient defect becomes apparent. 

Where a Sub Judge on appeal did not examine 
the evidence and come to any conclusion that a 
fresh local investigation was needed to enable 
him to pronounce judgment, ^but remanded the 
case for further investigation: kdd, that the order 
of the Sub .fudge was wholly without jurisdiction. 
31 Rom;881.1I C WN721; 6 C L J 5 4ALJ 
461; 2 M L T 4.8.5; 9 Bom L R 671; 17 M L J J47; 
(P. C ) and 31 Mad 114; 3 M L T 308. relied upon 
Janki Koer v Lai Man Roy, 10 Ind Cas 332. 

140.— Additional evidence in appeal when 
receivablCf 

The power of receiving fresh evidence in ap- 
peal is one which must be sparingly exercised. 
It in only when the Court of Appeal is satisfied 
that by some inadvei fence or mistake a party 
has been prevented from producing evidence, and 
that the mistake or inadvertence is likely to Vie 
prejiidioial to him, that if the omission was un- 
Infeontionab undesignad, or ac^idantal, he may be 
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3 Evidence and additional evidence 
on appeal — 

allowed to produce such luither evidence. It 
must al«o be explainfd why such evidence was 
not forthcoming in proper time. If the party 
has not acted with perfect good faith, such evid- 
ence will not be received. 

Gangadhar v.Bapu. 1896 P J 4s75. 

141. — S. 568. — Where a tenant for the fiist 
time m appeal laised the defence of want of 
notice to quit, /teld that th#" Appellate Court 
should have allowed the landlord an opportunity 
of showing that nohee was not necessary owing 
to a disclaimer by the tenant oi his title. 
Vyankajt v Bala. 1895 P J 165. 

142 — Wheie the special appellant tendered 
flesh evidence in the Chief Court, that Court al- 
lowed him to withdraw the special appeal, leav- 
ing him free to apply for a review of the judg- 
ment oL the Court- below. Ghulam Mahomed 
Khan v Shadi Khan. P R 109 of 1876. 

143 —Application to put in evidence on ap- 
peal which applicant refused to proauce in lower 
Court. 

The plaintiffs had applied, during the hear- 
ing of the case in the Court of first instance, for 
the pToduction of ceitam books of account of the 
defendants. The defendants resisted the appli- 
cation, and the Court refused to order the books 
to be piodnced. The .suit having been dismissed 
the plaintiffs appealed, and in the Court of Ap- 
peal the defendants applied to be permitted to 
put in evidence the books which thev had refus- 
ed to produce : — Held that the evidence could 
not bo admitted Monohur Ganesh Tambe- 
kar V Lakhmiram Govindaram. 
1887 P J 169 = 12 Bom 247. 

Notes. — Ap; 23 Cal 645. Appl: 23 Bom 639. 
Ref: 24 Cal 418; 25 Cal 112; 15 Bom 309; 
625; 11 All 18 FB; 28 Bom 215; 14 M L 
J 105; 27 Mad 435; 10 C L J 355 F B; 19 
M L J 651; 11 Bom L R 389; 33 Bom 387; 
8 Bom L R 756; 2 C L J 460, 

144. — Additional evidence not allowed when 
paity had opportunity bo produce it in Lower 
Court 

Where a widow sued her scivant for an ac- 
count of Rs, 10,000 paid to him, held^ that the 
Court would not help him under Section 568 to 
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prove repayment of part of it, because be bas 
bad ample opportunity in tbe Court below of 
proving that defence and because, in bis written 
statement and evidence, be untruthfully denied 
all connection with this sum of Rs. 10,000 and 
because doing so would be a premium on perjury. 

Satyapa v Gangabai. 1894* P J 374. 

145. — ^Reversing decision without fresh evi- 
dence. 

Defendant, having purchased a decree, caused 
the judgment-debtor’s (B’s) rights and interest 
in certain property to be sold in execution, and 
bought them himself. Plaintiff, ’{v'ho had pur- 
chased one B’s rights and interest in a 4-anna8 
share of the property, intervened; hut 
his intervention having been rejected in 
the summary department, he sued to 
set aside tbe summary order, and to establish 
his vendor’s right in the property. The vendor, 
having admitted the sale to the plaintiff, the 
first Court thought it unnecessary to examine the 
witnesses to, and the writer of, the deed of 
sale, and finding the plaintiff in possession, de- 
creed the suit. This decision was reversed on 
appeal. EeldihoX the lower Appellate Court 
did wrong m presuming collusion between B 
and his vendee (the plaintiff}, and ought not to 
have rejected the deed without examining the 
writer and witnesses; and that it should have 
decided whether plaintiff was in possession at 
any time under th^ deed of sale. 

Ram Lall Jha v. Issur Chtindcr Dey. 

" 10WR451. 

146 -0 P 0 Ss 109, 115 (1882 8. 595, 632 -Leave 
to appeal to the Privy Council-Letters Patent S. 30 
—Order of the High Court under S. 62^ C. P, C., 
allowing a party to sue in forma pauperis— Po- 
wer of High Court to grant certificate. 

An order passed by the High Court under s. 
m2 0. P. 0., deciding that a certain party should 
be allowed to sue in /arma pavperh is not a 
final decree passed in an appeal within the mean- 
ing of S.696, 0. P. a, nor is it a final judgment 
made on appeal within the meaning of sec. 39 of 
the Letters Patent of 1865. Babu Sakan Sing 
V Gopal Chandra NTeogi, 8 C W N 296 

147,— Admission of fresh documentary evi- 
dence. 
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The Appellate Court should not send for and 
admit fresh documentary evidence which has 
not been put in by either party in the lower 
Court. Dwarkanatli Shaha v Ram Lochun 
Biswas. 10 W R 92. 

147a. — A ppeal — Tender of documents ly evi- 
dence —Rejection. 

Where a sale deed, which the defendant al- 
leged to be a fraudulent document, was withheld 
in the Tourt of first instance, although it had 
been icturned unregistered to the plaintiff by 
the Registration Officer during tbe pendency of 
the suit, held that the plaintiff was not entitled 
bo ten ier it in evidence for the first time in the 
appellate Court. Imrat Khanum v Muham- 
med Sarfaraz Khan. AWN 1882, 5 

148. — Where the Court of h’lrst Instance 
upon an application to procure a certain docu- 
ment, made an order that “ it would see after 
perusing the other papers whether this one was 
necessary”; hdd^ that the order tended to mislead 
the applicant and prejudice his case, and that 
the Cnurt of First Appeal should have allowed the 
production of the document. Kankya v Balaji 

1886 P J 208. 

149. — Civil Procedure Code, 1859, s. 365— 
Additional evidence after review. 

Where a lower ADpellate 6burt admitted a 
review with the object of taking into consider- 
ation a material issue which it had omitted to 
consider at the trial . — Held that, having admit- 
ted the review on grounds independent of fresh 
evidence, it was competent for the Court under 
s 355, Act Vni of 1859, to admit fresh evidence 
if required, to enable it to pronounce satisfactory 
judgment, or for any substantial cause. 

Behajpce Lall Nundec v Troyluckho Moyee 
Burmonec 12 W R223. 

Notes:— 3 BLR 346. Ref: 12 W R 461; II 
Cal 139. 

150. — Civil Procedure Code, s. 

The true interpretation of s. 355, Act Vlji 
I R5P, is that, when a Court sees that by Sojme 
Inadvertence or mistake a pafty baS hot 
some evidence which he Was caUaMA hf ^ 
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on appeal— 

and that he is likely to be prejudiced by t-hat 
omission or mistake, which was simply uninten- 
tional, undesigned, and accidental, the Court 
will allow such further evidence to be taken. 

Gowhur Ali Khan v Sakheena Khanum. 

15 W R 507. 

151— Civil Pi ocedure Code, 1859, 8.355-Ap- 
peal from ex -parte decree. 

The Court declined on appeal from an order 
rejecting an application undei s. 119, Act VIII of 
of 1859, to set aside an e,i~pu,rte decree, to re- 
ceive an affidavit which had not been previously 
tendered, and held that s. 366 was not meant 
to have application to such a case as this, but 
empower the Court of Appeal, at its discretion, 
to receive evidence upon issues of facts which 
had been tried in the Court of first instance. 
Leslie V Allendep. 17 W R 390. 

152. — Civil Procedure Code, 1859, s. 365— Er- 
ror in law. 

In a suit for ejectment on the ground that de. 
fendant was holding over af^e^ the expiration of 
his lease, the defendant’s vakil deposed on oath 
in the first Court that the defendant had no do- 
cuments whatever, and that those he once bad 
were burnt. When the case came before the Sub- 
ordinate Judge on appeal, he permitted the de- 
fendant to file a new piece of evidence, viz , a 
pottah which was alleged to have escaped the 
general destruction, ^eld that the admission of 
the pettahon the mere ipsi dint of the defend 
ant was a substantial error in law, even though 
plaintiff neither admitted nor denied the docu- 
ment; that the Subordinate Judge had no right 
to admit the pottah under the circumstances; 
and that, if he had, he was wrong in deciding the 
case upom it without taking evidence as to its 
genuineness. Scrajool Huq y Keramatool- 

19 W R 88. 

153. — Civil Procedure Code. 1859, s. J55 

Evidence excluded by first Court.— 

When the first Court was satisfied 
with the evidence produced, and therefore did 
not allow the plaintiff to produce all his evidence 
and the Appellate Oonrt does not think the evi- 
dence sufficient, it ought to allow the plaintiff on 
af>peal to call the evidence exjluded by the first 
Oourfc. Brijo Soondar Roy v Kampoonntssa 

23 W R 63. 
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Notes:— 14 B L E 367. Ap: 9 Cal 10.3. ffol- 
4 All 423. Eef: SOLE 268.- 18 All Isi ■ 
26 All 48. 

IS^.— Improper reception of evidence— Ee- 
mand. 

When a lower Court disposes of a case upon 
the merits as proved by evidence not legally ad- 
missible against the defendants, and the Appel- 
late Court considers it proper to allow the plain- 
tiff to adduce further evidence, it may either 
take such further evidence itself or send the case 
back to the lower Court to take such evidence. 

Ramjoy Sumali Mojoomdar ;v Pupan 
Kishen Singh. W R F B 124. 

155. --_Where a Subordinate Judge disposed 

"f the suit upon a preliminary point and the Lo- 
wer Appeal Oonrt did not reverse that decision as 
contemplated by section 662, hold that the Lower 
Appeal Court could not therefore reverse the de- 
cree and remand the case under section 563,- and 
that if fresh evidence was considered necksary 
the Court should have proceeded under sec. 569 
Revubai v Nagapa. 1892 P J sk 

156. -Dlscoveryof fresh evidence-Applioa- 
tion for review. 

The Kiffh Court decided a case irrespective of 
certain documents brought forward by a partv at 
the hearing of the appeal, and afterwards reiect 
ed an application for a review of that judgment 
In an application to the Privy Council for special 

eave to bring in those docnments,-He7,f that 

further evidence ought not to be admitted under 
8.365, Act VIII of 1869; that there was great 
danger m the Court of ultimate appeal lijiu ‘ 
mtroduoing evidence which had not been under 
the considerations of the Courts below and 
which the parties had had no means of teking 
Gobind Stindari Debia v Jagadamba J)eb». 

3 B L R p c 26. 

157-0 T 0 0, 41 r. 27;S. ] i4;0, 47 r. 1 {18^2 
568, 623)-~Dismissal of application for review on 
the pound of discovery of new evidenoe^urta 
diction of Appellate Court to take such evidence 

on application-unprecedented Chapter in .7 
pellatf! procedure— fiailway Co.— Suit 

The Code ot Civil Prooedure permits an appli- 
cation for review on the ground of discoverrof 
new and imporUnt evidence, but it enjoins the 
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Judge to reqmr<" the facts as to the absence of 
negligence to be strictly proved, and it makes the 
Judge who tried the case final on such applications 

The legitimate occasion for S. 568 is when, on 
examining the evidence as it stands, some inher- 
ent lacuna or defect becomes apparent, not where 
a discovery is made, outside the Court of tresh 
evidence, and an application is made to import 
it. That IS the subject of the separate enact- 
ment in S 625 

Therefore where aftei the failure of an appli- 
cation for review on the ground, of discovery of 
fresh evidenoe an application was made for the 
admission of such evidence on apoeal, and it was 
admitted, held that the Appellate Court had no 
jurisdiction to admit this evidence 

Iq a suit for damag<^s for personal ir juries 
sustained by a passenger through the negligence 
of a Railway Company by leason of the tram 
overshooting the platform, a question was raised , 
as to the sufficiency of lieht for passengers to 
alight safely where the train stopped Ihe Court 
of first instance held that the light ^ as not suffi- 
cient and the plaintiff was injured not by his own 
negligence. An application was made for review 
on the ground of discovery of new andimpoitant 
evidence, and it was rejected. The Judges of the 
Appellate Court admitted the evidence, made an 
inspection of the locality ‘under conditions ap- 
proximating as closely as possible to those which 
prevailed when the plain nfi met with his injuries 
and allowed the appeal upon the impressions left 
on their minds by such inspection and also on the 
additional evidence 

JSHd^ that the proceduie was not legitimate 
nor the conclusions sound The procedure adopted 
by the Lower Appellate Court was unprecedented. 

Kessowji Issup v The Great Peninsula 
Indian Railway, 2 M L T 435 = 

ai C W N 721= 17 M L J R47=4 A L J 461 
C L J 5=31 Bom 381=9 Bom L R B7i 
=.34 1 A 115 

Notes —rol 31MadlUU(f 13 OWN 1107 

Appellate Court — Exercise of 
powers in various cases— Special 
cases. 

See IfultifaFiousness. 

Pwoctar? Cod6, b. 568 — 
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The Appellate Court is the sole judge of the 
test as to where additional evidence should be 
allowed in appeal or not The test is whether the 
Appellate Court requires the evidence “to enable 
it to pronounce judgment or for any other sub- 
stantial cause or not Prem Chand Moonshcc 

Upendra Mohan Ghose v Gopal Chundra 
Ghose, 21 Cal 484. 

Notes — Ref 28 Bom 4, 

159— Issues sent—Taking fresh evidence m 
determining 

here an Appellate court sends down issues, 
it is not necessary tha<“ it should direct fresh evi- 
dence to be taken to enable the Lower Court to 
take such evidence if it thinks it advisable 

Ramchandra v. Krishnaji, 1890 P J 320 

160 CPC 0 41 r 97C1882S 568)-Remand 
- Taking of evidence by District Court peiunssible 

It IS the invariable practice of the Comts in 
the mofussil that when a remand involving the 
, taking of fresh evidence is ordered, the District 
Court sends down the case to the first C ourt in 
order that the evidence may be taken there, and 
this IS done m the nterests of the parties them- 
selves and for their convenience But neverthe- 
less the District Court still remains empowered 
by the order of remand to take what evidence it 
may see fit to take, and record its findings upon 
it Kushaba v ChanclrabliBgabai, 

10 Bom L R 536. 

161— Ss 568, 569— Genealogies not proved 
but treated as proved — No consent to be inferred 
— Evidence allowed m appeal. 

Where ceitain genealogies were not proved 
before the Lower Court, but were treated in its 
judgment as proved and were not obiected to in 
the Lower Court, held that no consent to their 
admission can be safely inferred as there was 
nothing on record to justify such inference, held 
also that the parties producing them should be 
allowed to prove them and the opposite party to 
give rebutting evidence, and the lowei Court was 
therefore directed tu take evidence under sections 
56(5 and 569 Basawa v Lingangawda, 

1892 P J 109. 

162- 163 — Reasons, Reeprd of-Power |o 

fresh evidence— Dihueuon of — 
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The power given to the High Court by the 
Code of Civil Procedure, of taking, of its own 
motion, original evidence anew, should be exer- 
cised very sparingly, and, when exercised, it is 
desirable that the reasons for exercising it should 
alw ays be recorded oi minuted by the Court in 
the proceedings Sreemanchunder Dey v 
Gopal Chtindcp Chuckerbutty, 
7 W R P C 10=: 11 Moore’s I A 2y 

Giinga Gobind Mundul v Collector of 24 
Pepgunnahs, 7 W R P C 21= 

11 Moore’s I A 345. 

Juggobundhoo Beby Goluck Chunder 
Haidar, 10 W R 298 

Joog Maya Debia v Ram Chunder 
Chatterjee, 10 W R 378 

164 — Reasons for taking fresh evidence — 

■ECfild, that the lower Appellate Court should 
state most fully and clearly its reasons for call- 
ing for fresh evidence, bnt that in point of law 
it was sufficient if that Court considered the mat 
ter and stated that such reasons existed without 
mentioning what they were 

Shib Chunder Mahtoon v Kasheenath 
Kurmokar, 12WR245 

165 OPO 0 41 r 27 (1882 8 6 G<^)- Appellate 
Court — Add tional evidence — Recording reasons 

The legitimate occasion for 8 568, O P C,1882, 
is when, on examining the evidence as it stands, 
some inherent lacuna or defect becom^^s apparent 
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on appeal— 

reasons for admitting additional evidence to be 
stated Juggut Indur Btinwaree v Bhubo 
Tarinee Dassee, 14 W R 19. 

167 —Reasons for taking fresh evidence — 

Additional evidence cannot be admitted in 
appeal without some substantial reason being 
recorded in the proceedings 
Snadden v Todd Finlay & Co 7 W R 313 

168 — S 568, cl (b)— Additional evidence, 
improper, addition of — Second appeal, evidence 
admitted by Court of first appeal reiected in. 

The District Judge as the Court of first appeal 
accepted a mortgage deed as additional evidence 
for the following reason “I think it would be 
reasonable to allow the appellants an opportunity 
of producing the deed It has a distinct 
bearing on the third issue, and if it be a genuine 
document, it will go far towards proving that 
issue in favour of appellants’ Hcld^ (jpet J 
JO) that whether reasons are or are not given 
for the admission of additional evidence, such 
evidence must be held to have been improperly 
admitted, and to be liable to rejection in second 
appeal, if this Court is satisfied that m admitting 
it the lower Appellate Court has clearly acted on 
insufficient grounds, or has improperly exercised 
Its direction Be) 0 2 Sjyanlie, A J C , iheii- 
additional evidence should be admitted only on 
the special grounds stated m S 568, Civil Proce- 
dure Code, and if it is not admitted on any of 
those grounds, it must be rejected 
Sitti V. Narpat, IOC 199. 


not where a discovery is made, outside tbo Court, 
of fresh evidence, and the application is made to 
import it 

The appellate Court admitted a fresh docu- 
ment into e’n lened, without recording on the pro- 
ceedings of it the reasons for admitting such ad- 
ditional evidence Held, that the order of that 
Court cannot stand 3} Bom 381 ( PC ) = !! C 
W N72l=:6 C L J 5 = 4 A L J 4bl=2 M L T 
4J5 = 9 Bom L R 671 = 17 M L. J J47, B’o]. 
Moniruddin Sarkar v Mochhabin Mondal, 

2 Ind Cas 995 

166— Sufficiency ot reasons for taking fresh 
evidence —Where an Appellate Court received 
additional evidence, recording only that the pa. 
pers wej;e material and important, there was held 
to be po sufficient compliance with the proviso of 
8* Ciyll rwcedmre Code, which req^mres the 


169 — Reasons for taking fresh evidence.— 
The provision m the Code of Civil Procedure 
which requires Judges who admit fresh evidence 
on an appeal to record their reasons, though not 
a condition precedent to tne reception of ’the evi- 
dence is yet one that ought at all times to be strict- 
ly complied with Gunga Gobind Mundul, 
v The Collector of the 24 Pergunnahs 
7 W R P C 21=11 Moore’s I A 845 
Sreeman Chunder Dey v Gopal Chunder 
Chuckerbutty 7 W R P C 10= 

11 Moore’s I A 28 
Hurpershad v Sheo Dyal L R 3 I A 259= 

26 WR55 

Lowa Jha v Bissessur Singh 11 W R 6, 
Chardon v Ajeet Singh 12 W R 59 

Banee Pershad v Lalla Joggesstir Bass 

11WR4.7, 



173.“-Uivil Procedure Code, (1882) s 565 the 
High Ooiut will interfere when the lower Ap^el- I 

, . ihkiiJMli 
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Notes :~tSee 11 M 1 A 54=6. 

170. — Where the evidence of a defendant has 

been taken by the Court of first instance so imper- 
fectly that the lower Appellate Court cannot pass 
a satisfactory judgment between the parties, it is 
competent to the judge of that Court, under the 
provisions of s 355, Civil Procedure Code to have 
the defendant fully examined before himself, but 
not to remand the case for rehearing and re-trial 
If he examines the defendant he is bound to re- 
cord his reasons for so doing, in order that the 
High Court may be enabled on appeal to decide 
whether or not the new evidence has been rightly 
admitted. Mohesh Chundet» Dass v Madhub 
Chunder Sirdar 13 W R 8S. 

Notes: -Ref 18 Mad 91. 

171. — Civil Procedure Code 1859 s 3,55— Rea- 
sons for sending for document on appeal.— 

Where a Judge sends for a map or other docu- 
ment he is bound, to record his reasons for doing 
so, according to the provisions of the Civil Pro- 
cedure Code and the evidence so obtained must 
be taken and received by him in the presence of 
the parties in open Court and afterwards kept on 
the record. It is not competent to him under s 
366 merely of his own discretion to send for a 
document for personal inopection irrespective of 
the parties to the suit. Gunput Hoy y Ham 
Deour Boy 2t W R 4<16. 

172. — Civil Procedure Code, 1859, a. 3S6-Sait 
for arrears of rent* — 

Where, in a suit for arrears of rent, tenancy 
was acknowledged, but the rate of rent question- 
ed by tenant, and the Subordinate Judge, not 
feeliog satisfied with the documents purporting 
to show the rents during three years, called for 
the documents relatiug to payment of icnt dur- 
ing three earlier years,— that the Subordi- 
nate Judge was justified in requiring this further 
eviden^'e, because, though such evidence should 
rarely be called it was within the discretion of an 
Appellate Court to do so, giving its reasons for 
the course which it pursued. Shookrah 

Shaikh v Nund Coomar Banerjee 

28 WR246, 


Appellate Court-6o»^rf. 

3 Evidence and additional evidence 
on appeal— 

late court allows taking additional evidence 
Without being satisfied that it is necessary under 
cl(a) or cl (b) of s 568. But it will not interfere if 
the lower court is satisfied though it does not record 
reasons for allowing such evidence. HaRz Abdttl 
Kurim v Shn Kissen Rai 11 Cal 139. 

174. —Civil procedure Code (1882 ) s 5b8-The 
provision in s568 by which an Appellate Court has 
to record its reasons for admijiting additional evi- 
dence is directory merely and not mandatory. 
Gopal Singh v Thakri Rai 12 Cal 37. 

Notes:— Fol: 24 Cal 98. 

178.— Civil Procedure Code 1859 s 355-Rea- 
•ons for taking fresh evidence. 

Where the fiist Court refused the plaintifi’s 
application to summon five of his witnesses, not- 
withstanding that it postponed the case for ten 
days, although fifteen other of the witnesses were 
present, the High Court held that 
the first Court’s omission to summon 
the witnesses was, under the circumstances, a su- 
fficient reason within Act VIII of 1869. s 365 for 
the lower Appellate Court to send for them and 
take their evidence, Abelakh Roy y Guggun 
Bhuggut 22 W R 269. 

176.— Becord of reasons. 

In a suit for possession of certain lands under 
a howJa tenure, khas possession of which for 
some generations was alleged, no special docu- 
mentary title was set up in the plaint; but one of 
the plaintiffs in his deposition referred the title to 
a particular pottah, which he said had existed, 
and had been lost in the time of his grandfather. 
Two of the defendants were the zamindars of the 
talukh in which the howla tenure was said to 
exist, and had transferred their proprietary right 
to the other two defendants. The zamindars did 
not defend the atit and were not examined in 
the Court of first instance. The lower Appellate 
Court “ considered it necessary, for the propeif 
decision of the case,” to examine the zamindars, 
and, relying mainly on their evidence, reversed the 
decision of the Munsiff, and gave a decree in favour 
of the plaintiff. MeU^ on appeal, that the lower 
Appellate Court had sufficiently recorded its rea- 
sons within the meaning of s 365 of Act Vl)! qf 
1859 for requiring the additional evidenoentl4% 
xt was ri^ht in so doipg; and tixM al%orf|^r 
special title had been set up in tL decree w ^ 
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Appellate Court-CfcnM. 

8 Evidence and additional evidence 
on Appeal— 

was given on the evi^ience in favour of the plain- 
I tiffs could not be reversed in special appeal. 

Radhanath Dhiibi v Ramgobind Pal 

•3BL RAC 218 
Radhanath Dhoopee v Liickhec Kant Pal 
12 W R 224 note 

177. — Reasons for taking fresh evidence. 

Where the plaini-iff himself is present, the 
lower Appellate Court may in its discretion ex- 
amine him if it considers his evidence material 
The requirements of the law are sufficiently ful- 
filled if the Court records that it considers his ex 
amination necessary. Hafiza v Azhtii? Hossein 

13 W R 328 

(9) Improper admission of evidenoe. 

178. — Evidence Act (II of 1855), s 57. 

An Appellate Court should not receive evid- 
ence, though alleged to be material and import- 
ant, which has not been produced in the lowei 
Court, without substeantial reason for its non-pro- 
ductiou. The High Court refused to reverse a 
decision on the ground of the improper admis- 
sion of evidence. Jogadindra Banwari 

Grobind v Bhobotarini Dasi 5 B L R Ap 54 

179-180. — Improper rei'ection of evidence. 

Where an appellate Court in trying the main 
issue which arose between the parties to an ap- 
peal before it improperly had rejected an import 
ant piece of evidence bearing on that issue and 
had failed to notice the existence on the recjrd 
of other evidence directly bearing on that issue 
it was held that the issue had really not been tri- 
ed inasmuch as the trial of an issue implied the 
consideration by the Court of all the material 
evidence beaming on the issu^, and that a refer- 
ence under s 666 of the Code of Civil Procedure 
was called for. Yar AH v Hashmat Bibi 

17WN 90 

181. — Omission to give reasons for admitting 
it. Where evidence has been taken by an Ap- 
pellate Court in the presence of parties or their 
agents, it should not be objected on appeal merely 
because the Court omitted to record its reason for 
admitting it. Bbugwan CbtindeF Ghose v 
pajcoomaF Gobo. 13 W R 



Appellate Court-Co^iti. 

3 Evidence and additional evidence 
on AppesLi—Gontd. 

(lOJ Rejection of document in first Court 
on the ground of want of Registration. 

182 — Rejection of document in first Court on 
the ground of want of registration — Subsequent 
registration and presentation to Appellate Court. 

The plaintiff, as purchaser at a Courtis sale, 
sued in 1871 for possession of certain immoveable 
property and tendered in evidence a sale certificate 
dated 20th September 1866. The first Court decid- 
ed against the plaintiff on the ground among 
othera, that the certificate was not registered 
though registration of it was compulsory. On the 
9tb February 1575 the plaintiff filed an appeal in 
the High Court against that decree, and on the 
26th July 1875 applied to that Court for permis- 
sion to give nn evidence a new certificate of sale 
issued on the Isfe February 1575 regarding the same 
property as i-hab to which the certificate of the 
20th September 1865 related. Meld by the High 
Court that as the new ceitificate w«s issued after 
the first Court had made its decree, the High 
Court ought not to leceive it or to suggest or 
facilitate any application to the lower Court for a 
review of its decree on documentary evidence 
which had no existence when that Court made 
such decree. 

Lalbhai Lakhmidas v Kamaludm Husen 
Khan. 12BHC247. 

Notes— Dist. 6 Bom 139, 10 Bom 144; hef; 

9 Bom 472. 

183 — Civil Procedure Code, (1882) S. 668. 

An appellate Court will not allow adducing of 
additional evidence if no sufficient cause and 
circumstances are shown. Nadiar Chand 

Singh V Chunder Sikhur Sadhu. 

15 Cal 765. 

184 — So. 142 and 143 ( a )— -Tender in Evi- 
dence. 

Where a document tendered in evidence in a 
Court of fiist instance was rejected as inadmissi- 
ble but was nevertheless allowed to remain on 
the record of the case. Meld that the mere fact 
of the document remaining on the record did not 
make it evidence in the appellate Court, but it 
must be tendered as evidence in the appellate 
Court, and accepted thereby. Hir Gobi ad 

V Noni Bibu, 14 All 356=: 

1? w N 
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Appellate Coml-Gonfd. 

3 Evidence and additional evidence 
on Appeal— 

185 — The Code of Civil Procedure ( 1882 ) s 
568. 

The appellate Court is to be s<^le judge as regards 
the test as to whether additional evidence should 
he taken in an Appellate Court under s. 668 of 
the Code and that depends up'^n the question 
whether or not the Appellate Court requires the 
evidence “to enable it to pronounce judgment or 
for any other subs^’antial cau«e, ” 

Prem Chand Moonshee Upendra Mohan 
Ghose V Gopal Ohandpa Ghose. 21 Cal 484. 

Notes:~Ref: 28 Bom 1. 

186— Civil Procedure Code ( 1882 ), s. 668 
—Bemaud— Direction by Appellate Court to 
take further evidence. 

In a suit on a hypothecation bond the plain- 
tiff relied in bar of limitation on eudor^^ements 
of part-payments appearing on the bond. The 
Court of first instance held that the endorse- 
ments were genuine. The Court of first appeal 
remanded the suit for further evid^'nce to be 
taken with regard to the endorsements, and di- 
rected the Court to record an opinion on the sec- 
tion of the handwritting of the endorsements, 
and held upon the return of the evidence that 
the endorsements were forgeries, and dismissed 
the suit. HeW, that the additional evidence was 
legally taken and admitted under s 568. 

Shrinivasachariar V Rangammal. 

18 Mad 94 

187— Hemand — Additional evidence in Appel- 
late Court— Findings of fact based on evidence 
taken after remand— Civil Procedure Code (1882) 
B. 668. 

*i he High Court, in a second appeal set aside 
the decrees of both the lower courts on the 
^ ground that certain issues raised in the suit were 
not considered by those Courts, and remanded 
tbi case to the lower Appellate Court for a pro- 
per decision. Evidence w'as taken on the issues 
untried before, and the Court came to findings 
of fact on that evidence. Held, that the lower 
Appellate Court tried the case, not as an origi- 
nal case, but as an appeal, and acting under the 
powders given to it took fresh evidence. 

Pershad Kuari v Hand Lai Sahu, 
* 24 Cal 98. 


Appellate Courl-Gontd. 

3 Evidence additional evidence 
on Appeal— 

Additional evidence in Appellate Court — Illegali- 
ty of the order of reversing the decree of the low- 
er Court for excluding evidence 

A District Munsj^ after hearing evidence k 
deciding issues passed a decree. The subordinate 
Judge in appeal reversed tbf^ decree on the ground 
that certain documentary evidence tendered by 
the defendant had been refused and plaintiffs’ wit- 
nesses cited in the list had not been wholly exa- 
mined. In appeal from that order held — (1) the 
Buhordinate -Fudge cannot act in such oases under 
s. 562 of Civil Pro. Code; the only proper and 
legal course for him was either to take himself 
evidence that is excluded or ask the Munsiff to 
take it under s. 568 or 5Q9, Mad 445 dist- 
inguished. Seshan Pattar v Seshan Pattar. 

23 Mad 447. 


Notes.— Ref: i6 M L J 479 
268=30 Mad 56 F B. 


F B = 1 M LT 


(11) Admissibility of fresh evidence disco- 

vered after filing of appeal. 

188A— Appeal— Additional evidence — Admi- 
ssibility. 

* Fresh evidenee will not be allowed to be ad- 
duced in appeal, which was not tendered in the 
lower Court, on the ground that it was discover- 
ed after the filing of the appeal (31 Mad 114 ; 
3 M L T 308, Ref:) Guromurtht Chetty v 
Archibold Read- 9 Ind Cas 251= 

12 CrL J 40 = 9 MLT 323. 

(12) Declaration of removal of objections 
to admissibility of document. 

188B— S. 668— Admission of fresh evidence 

Declaration of removal of objections to admissi- 
bility of document— Powers of appellate Court— 
0. P. C., 1908, 0 XLt, rr. S3, 33 — —Ground 
arising sabsequent to lower Court’s decree— 
Reversal of decree— Power of appellate Court. 

Where the appellate Court does not purport 
to dispute the case on merits, hut simply 
clares that objections to the admissibility of a 
document on account of insufficiency of stamp 
are removed : ^ 

j9>M, that the appellate Court w|ll pot be 
precluded from admitting th^t 
dence and remanding the case to ^ |be • iJower 
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Appellate {Loxxti-Contd, l 

3 Evidence and additional evidence 
on Appeal — Contd, 

B. 568, 0. P 0 , 18^2, contemplates a ca«e in 
which the appellate Court wivshes or is asked to 
admit additional evidence for the purpose of 
disposing of the appeal on its merits. 

'i he appellate Court has, either under r. 28 or 
r, 33, OXLI, C. P. C. 1908, power to set aside 
the decree of the lower Court and remand the 
case for disposal on the merits, on a ground 
which arose subsequently to the passing of the 
decree by the lower Court. 31 Bom 590 Expl. M. 
R M. S. Yellayappa Chetti v R. Nellayappa 
Pillai QKhT 317. 

(13J Admissibility in evidence of appli- 
cation before a Criminal Court. 

188C— Limitation Act (XV of 1877), S. 26— 
Right of way-Application before a Ciiminal Court 
admissibility in evidence of-C. P. C. (Act XlV of 
IS. 6h8-Additional evidence. 

In a suit for declaration of right of way the 
Plaintiff in order to show that the period of 20 
years ended within two years before the institu- 
tion of the suit as required by S. 26 of the Limi- 
tation Act produced before the first Appellate 
Court a petition filed by the Plaintiff before the 
Criminal Court complaining of the obstruction in 
question, and the first Court, and was not marked 
as exhibit by the Appellate Couit which also did 
not comply with the requirements of S 568 of 
the C. P. 0. for admitting additional evidence. 

Held -^Thsit the petition was inadmissible & 
the lower Court was wrong in relying upon it. 
Juggernath v Kanai Das. 6 C W N 31 

(141 Document received and acted upon by 
Court of first instance. 

188 D Admissibility Appellate Court’s 

powers. 

When a document has been received and act- 
ed upon in the Court of first instance, a Court of 
Appeal ought to be very slow to interfere with 
the exercise of the discretion by the original 
Court H M I A 77 ; 12 W R,3^ ; P C. ref to. 

Lilabati Misrain v Beshuri Chobey, 
6 CJL J623. 

(15) Lower Court overlooking much of the 
evidence on record: 

188.^— That Court below has overlooked cvi- 
'^cei--Act X of 1877. 


Appellate Court-Cowit<f, 

3 Evidence and additional evidence 
on Appeal — Concld, 

The Court, holding that tho procedure of the 
lower appellate Court, in over ooking so much of 
the evidence on the record, had been defective 
and might have occasioned error in the determin- 
ation of the case on the merits, remanded the 
case under s. 566 of Act X of 1877. 

Mahcsli Singh v Masri Singh. 1 W N 12 

(16) Materials on record to guide Appel- 
late Court. 

18 8P— Materials on recot d to guide Appellate 
Court. 

An Appellate Court can determine the appeal 
only upon the materials on record. 5 C W N 877 
Foil. 

Rakhal Moni Dassi v Adwyta Prosad Roy, 
30 Cal 613=7 OWN 419. 

4 REJECTION OR ADMISSION OF EVI- 
DENCE, ADMITTED OR REJECTED BY 
COURT BELOW. 

(1) Unstamped documents. 

189 — Admission of unstamped document in 
evidence — Act X of 1862, rs. 1 5 and 17— Objec- 
tion made on appeal —Act Y III of 7859, s. 360, 

When the Court of first instance admitted, 
without objection, unstamped receipts in evi- 
dence but the Judge On appeal rejected the docu- 
ments, and reversed the decision of the lower 
Court , — Held that the documents, once received 
without objection, were wrongly rejected, and 
the decision below wrongly reversed on ap- 
peal, as the irregularity was not affecting the 
the merits of the case under s. 350, Act VIII of 
1859 ; and that the Court bad no power to 
receive the documents on payment of the stamp 
duty an! penalty under s. 17, Act X of 1862. 

Lalji Sing y Akram Sen. 
3 B L R A C 235 : 12 W R 47 
Curness v Sheochurn Sahoo. 

W R 1864, 1^4.. 

190— In a case und'^r Act X of 1862: where 
an unstamped deed of sale appeared on the file, 
the Chief Court passed judgment upon the merits, 
taking the document as evidence to be consider- 
ed, but remanded the case to the first Court to 
exact a proper penalty. Turtee v Mukh Ram 
^ PR 69 of 1867. 
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Appellate Zo\xTi-Gontd. 

4f Rejection or admission of evidence, ad- 
mitted or rejected by Court below- 

191 — Document- admitted in Court below. 

An Appellate Court has no right to refuse to 
admit on technical grounds a document which has 
been received and read in the Court below without 
objection, Akbur AH v Bbyca Lai Jha 

6 Cal 666: 7 C L R 497. 
Mohabeer Doss v Lalla Roy 1 W R 12. 
Grour Sum Das v Kanliy Singh. 

2 WR237. 

Crawley v Maling 1 Agra 63. 

Hur Chunder Ghose v Wooma Soonduree 
Dossee 23 W R 170 

Roy Lttchmeeput Singh v Moshuruff AH 

25 WR80. 

Kashec Nath Mookerjee vMohesh Chunder 
<Joopto 25WR168. 

Nem Roy v Lalmun Roy. 25 W R 376. 

Noises.— Not Fol. 9 Cal 813 Fol; 5 M L 
JSl.Dist; 12 Oal 162 Ref: 4 0 L J 
548; 31 Cal 255. 

192 — Objection to the admissibility of docu- 
mont taken before the Privy Council but not tak- 
en at the trial-Certified copy of an old document 
—Its admissibility in evidence — Practice. 

Where a document was received m evidence 
without any objection at the trial their Lordships 
were of opinion that it was too late to take an ob- 
ioction to the admissibility before them. 

A certified copy of an or deed of ex- 

change, dated January J 782, produced from the 
custody of one of the appellants, and found to be 
written on paper bearing the same stamp and 
water mark as other contemporary documents in 
the record of certain litigation, was held admissi- 
ble in evidence. Shahzadi Begam y The 
Secretary of State for India. 

9 Bom L R 1192. 

198— Document admitted in Court below. 

Where a document was admitted in evidence 
by the Court of first instance without any odject- 
iun by the parties, but the Assistant Judge on ap- 
peal held it inadmissible, because it was insuffici- 
ently stamped, although no objection was made 
to it in the memorandum of appeal,—- that 
the Assistant Judge ought not to have excluded 
it from his cosideration. Kastur Bhavani 

vAm 5 Bom 621 . 

Bef: 5 iom 0dO; i Bom L li bB7, 


Appellate Courl-O^nM. 

4 Rejection or admission of evidence, ad- 
mitted or rejected by Court below- 

194—195 — Document admitted or rejected m 
27ourt below. 

The decision of the Court of first instance as 
to the admissibility of a document, subject to the 
payment of stamp duty, is final, and cannot be 
reviewed by the Appellate Court. 

Lakshmi Narayana Aiyar v Suppira Gaun- 
<lan 2MHC321 

Notes:-Ref: 3 M H 0 R 71. 

196 - Stamp Act I of 1879, Sec 4, cl (3) Stamp 
-Evidence-Document not sufficiently stamped ad- 
mitted in evidence by Lower Court- Appellate Co- 
urt cannot exclude it- Practice -Procedure, 

A Court of first instance having admitted in evi- 
dence a document improperly stamped, the App- 
ellate Court cannot question its admissibility. 
Shidapa v Iraya, P J 1893 p 527. 

18 Bom 737. 

197 — Power of Appellate Court to reject un- 
stamped document admitted by lower Court. 

In a case where a document had been executed 
when Act X of 2862 was in force, Itpld that an 
Appellate Court could not reject as evidence an 
unstamped or InsuffiDiently stamped document 
admitted in eviiDnce by the Original Court. 
Umbah v Hurjus P R 21 of 1866. 

Narain Dass v Sunt Lai P R 79 of 1870 

198 — Question of liability to stamp. 

It IS opon to an Appellate Court to consider 
Hiq question whether a document which the Court 
of first instance has declared liable to be stamp - 
f>d under Act X of j802 is properly so liable. 

Subraya Pillai v Srinivasa Pillai. Durga 
Pillai V Srinivasa Pillai. Chella Pillai v 
Srinivasa Pillai 3 M H C 71. 

199 — The fact that the document was received 

in evidence without a stamp is no reason for reve- 
rsing the decision in appeal, Currie v Mtttu ’ 
Ramen Chetty^ 3 B L R A C 126. 

11 W R 520. 

200— Where title deeds of land had been de- 
posited by a debtor with the Bank of Bengal, and 
a letter was given authorizing the Bank to mil 
the land and apply the proceeds in liquidattoftf of 
a debt then existing and due to the lie 
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Appellate Court-Oon/'<i. 

4 RejectioB op admission of evidence, ad- 
mitted OP pejected toy Court toelow-Ctf«<<i. 
Court declined to entertain the question whether 
the document relied on was one reciuiring a 
stamp, as being a matter not affecting the merits 
of the case or the iurisdicHon of the Oourt, 

Ibrahim Azim v Cruickshank. 

7 BLR 653 = 6 WR 203. 

201 — Ground for reversal of decision. 

An Appellate Court has no power to reverse 
the judgment of a Court of first instance, merely 
on the ground that the document on which the 
suit was based did not bear a stamp at all. 
Srinath Saha v Saroda Gobindo Chowdry 
SBLRAp 10. 

Notes-Dist- 11 B H 0 R 129. 

202— Error not affecting the merits— Impro- 
per admission of unstamped document — Civ Pro 
Code 1859, s. 350. 

Where a Court of first instance, treating an 
unstamped promissory note, the after stamping 
of which was inadmissible, as a bond, received 
' such instrument in evidence, on payment of the 

( stamp duty chargeable on it as a bond and of the 

I penalty, held that the reception of such instru- 

! ment by such Oouift, being an irregularity not 

I affecting the merits of the case, was no ground for 

I reversing the decree of such Court when the same 

I was appealed from. Af zul-un-nissa v Tej 

' Ban. 1 All 725. 

; 202A— S. 67— Printed Letters— Admission 

‘ of secondary evidence— Right to reject in 

Appeal— Canon Law usage— Trustee— Rights 
of— S 30 of the Civ. Pro. Code — Limitation. 

In a suit for declaration that a church and its 
properties were trust and that plaintiffs were its 
trustees and for possession of the same from de- 
fendants, certain documents consisting of printed 
letters of the Priests of the Jesuit Mission in the 
Madura District, dated about 76 years ago, were 
admitted in evidence under S. 57, Evidence Act, 
as books of reference to prove the history of 
; Christianity and especiallv of the Roman Catholic 

Mission. Meld that, though th<» books were ad- 
;■ missible to prove facts of public history, they 

could not be relied onto prove where certain 
i * particular Missionaries were living or when they 

died. The Court can dispense with evidence only 
pf what may be regarded as notorious facts of 
public history. 


Appellate Court Gontd. 

4 Rejection or admission of evidence, ad- 
mitted or rejected by CourLbeiow-C^z/iil^Z 

Where the Lower Court has received second- 
ary evidence certain documents, the Court in Ap- 
peal would be slow in rejecting the same on the 
ground that there was no satisfactory explanation 
for the non-production of the originals. (1888) 
AWN 102. Ref. 23 Mad 271, (P C;,* 17 Cal 3, (e 
C) Eo). Ambalam Pakkiya Udayan v 

Right Reverend J M Barthe. 
(1912) 1 M W N 152. 

203— Admission by first Court of document 
unstamped. 

The provisions of the Stamp Law, by which 
unstamped or insufdciently stamped documents 
are excluded, were framed primarily in the inter- 
ests of the Government revenue, but were never 
intended to create or put an end to the rights of 
the parties. Where a document is admitted by 
the first Court as not requiring a stamp, it^ Admis- 
sibility cannot be questioned in appeal. 
EnayetooUah v Meajan. 1(5 Vif R 6 

203 A— Ss. 12 (3), 36, 61— Drawing two lines 

across the face of an adhesive stamp ^Effect 

A.ppellate Court’s power to questiou admissibi- 
lity of d .cument admitted by Oourt of first ins- 
tance. 

It seems that the drawing of two lines across 
the face of an adhesive stamp on a document 
amounts to such cancellation as is required by S 
12 (3) of the Indian Stamp Act. 

Where a document, on which a suit is brought 
is filed with the plaint, and is admitted in eviden- 
ce in the First Court without demur or objection 
theld, that the objection to its inadmissibility can- 
not, under the ciroumstanoes of the case, be rai- 
sed in the appellate Court. 

No order with regard to the stamp having been 
made in this case by the Court of first instance 
S. 61 of the Act is inapplicable. 28 Bom 432; 6 
Bom L R 436, doubted. 139 P R 1890; 2 P R Ig'gi. 
24 Bom seo, Ref. Piran Ditta y Mangal 
Sittgli. 108 P R 1908. 

204.-A Court of first instance admitted in 
evidence an unstamped aokrnowledgment of a debt 
which embraced items more than three years old 
and consequently barred by limitaion. BeU, that 
the Appellate Court was precluded from taking 
up the question whether the acknowledgment had 
under the provisions of Act XViXl of I 6 b 9 , ^gen 
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Appellate Qouvi-Contd, 

4e Rejection op admtssioa of evidence, ad- 
mitted OP rejected by Court h^low-Contd, 
wrongly admitted in evidence as unstamped. 
Dyal Singh v Mangal Singh P R 28 of 1878. 

205— Admission of unstamped document on 
payment of penalty. 

A plea that a deed of sale filed had been origi- 
nally unstamped, and that the lower Court was 
incompetent to supply the deficiency of the stamp 
by paying the penalty in the appellate stage of 
the case, was overruled. Ram Sarun Sahoo v 
Vcryag Mahton 25 W R 554. 

206— Where the oiiginal Court determined 
what the stamp was and received the penalty ac- 
cordingly, held, that the decision could not be 
questioned on appeal. Moola IVIuU v Gunput 

PR 66 of 1866. 

207— Stamp Act, a 50— Document admitted 
as duly stamped. 

Where a document has been admitted in evi- 
dence as duly stamped, such admission can only 
be called in question by the Appellate Court under 
s. 60 of the Indian Stamp Act. Refepcncc 

under Stamp Act 1879. 8 Mad 564. 

Notes -B^l: Id Bom 449 F B. 

208 Civil Procedure Code, 1877, s. 578 -Tn- 
stamped hundi admitted in lower Court. 

Suit by payee against drawer upon a hundi 
drawn in jSritish India upon a person at 
Colombo. The hundi was not stamped when 
drawn. Objection taken to its admission in evi- 
dence by defendant was allowed by the J/unsif 
but plaintiff was permitted to Sue for the amount 
due upon the original consideration. The suit was 
dismissed the ground that no consideration 
was proved. Upon appeal the District Judge held 
that the hundi did not require a stamp, as it was 
not intended to operate in British India, and 
admitted the hundi m evidence as a business letter 
admitting responsibility, and found that there 
was consideration, ffeld, upon second appeal, that 
the hundi having been admitted in evidence, tho- 
ugh contrary to law, by the District Judge, no 
objection could be taken to the decree in second 
appeal upon that account. Ramasami 

Ramaaami 5 Mad 220. 

Notes- Ap: 13 Bom 449 F B; FoD« M L J 6d,’ 
Ktif: 17 Bom 23o. 




Appellate Conri-Gontd. 

4 Rejection or admission of evidence, ad- 
mitted or rejected by Court below- 

208 A. — Power of appellate Court to reject 
unstamped document admitted by lower Court, 

Where a document executed on an unstamped 
or insufficiently stamped paper befor Act X of 
1S62 oame into force was admitted in evidence 
by the lower Court but was rejected by the Appel- 
late Court, Held that an appellate Court has 
no power to reject such a document. 

Umbah v Hurjas 21 P R 1866 and 

Narain Doss- v. Sunt Lall 79 P R 1870. 

209 — Question of stamp duty. 

Where the objection i*’ taken for the first time 
in special appeal that a document, which, accord- 
ing to Act X of 186^, ought to have been stamped, 
has been admitted by both the Courts 
unstamped, the High Court is bound to take 
notice of the objection (although not one of the 
grounds set forth in the petition of appeal), and 
to require payment of the stamp duty and penalty 
or to reject the document, Adinarayana Setti 
v Minchin 3 M H C 297 . 

210— Stamp Law, Memorandum of appeal. 
Act Yll of 1870 s. 7 ds. I, 11, III and ss. 17, 18. 

Held that, if a document, which ought to 
bear a stamp under the Court Fees’ Act has been 
used in the High Court, and the mistake or inadver- 
tence which permitted its reception in a lower 
Court, without being propprly stamped, cOmes to 
light in the High Court, any Judge of that Court 
may, under s. 28 of the Court Fees’ Act, direct 
that it should be properly stamped. Chedi Lai 
V Kairath Chand. 2 All 682. 

Notes— Diss: 8 Cal 59.i F B; Ex: 15 Bom 
415. Con: 16 All 401; 29 All 74v» FB; 
4 A L J 636 F B. Ref: 12 All 129 F B; 33 
Cal I2d2. 

211 — On the 26th January, 1889, an applica- 
tion was presented to the Mansnrim of the Dist- 
rict Judge’s Court for review of a judgment 
passed on the I9bh December, 1888. The applica- 
tion was insufficiently stamped and the Munsarim 
endorsed on it, “ Stamp insufficient ” On this a 
dispute ensued between the pleader for the appli- 
cant and the Munsarim as to the sufficiency of the 
stamp. On the 2oth April, 1889, the deficiency 
pointed out by the Munsarim w^s made goo^l. 0u 

j the 26th May, tl^e Ju^^ adn^ll'iell^^^e 
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Appellate ZomV-Contd. 

4 Rejection op admission of evidence, ad- 
mitted OP pejected by Court hAo'fr-Contd. 

application on the applicant paying the 
Court-fee payable on an application 
presented on or after ninety days from the date 
of the decree. Held that no sufficient cause had 
been shown, within the meaning of s. 5 of the 
Limitaion Act, for not making the application 
within ninety days; and that the application 
was consequently barred by limitation and ought 
to have been rejected. Munro v The Cawnpo- 
pe Municipal Board 12 All 57=9 W N 197 . 

Notcs~Fol: 28 All 310=3 A L J 838 = 
(1906) W N 21. 

212 — Belease, Letter amounting to- Ad mission 
in evidence. 

Held^ that an objection may properly be taken 
in a Conrt uf first appeal to an unstamped docu- 
ment, and such Court is bound to entertain the 
objection, and may direct that the document be 
stamped, and the penalty imposed. Safdar All 
Khan v Lachman Das. 2 All 554 

Notes—Bef; 17 Bom235; 33 Cal 613 =10 0 
WN66t=dOL J576. 

(^2) Stamp Act 1869 S. 20 <fe Sch II art 
5 <& 11. 

213— Tender of penalty of stamp duty— An 
appellate CourtJhas no power to direct the recei- 
ving of a document, not stamped, to which the 
provisions of S. 20 of the Stamp Act (XVlll of 
1869 ) apply, unless the amount of stamp duty 
and penalty was tendered when the document 
was first offered in evidence and ■rejec^'ed. 
Champabaty v Bibi Jibun. 4* Cal 213. 

Gour Pcrshad Lai v Lalla Nund Lai 

7 W R 439. 

(3) Stamp Act 1879 S, 34. 

214 —Admission of documents in evidence— 
Unstamped promissory note admitted as a bond 
on payment of stamp duty and penalty. 


Appellate domi-Contd. 

4 Rejection admission of, evidence, ad- 
mitted or rejeoted by Court below-tbaW. 
were promissory notes: that,as such they could 
be stamped only at the date of their execution, 
and that they had been illegally admitted in 
evidence under s. 34, proviso I He accordingly 
dismissed the suit. On appeal, the District Judge 
agreed vvith the Subordinate Judge that the instru- 
ments sued on were promissory notes, but held 
that, after they had once been admitted in eviden- 
ce on payment ofthe stamp duty and penalty 
the question of their admissibility could not be 
subsequently raised in the suit under proviso IH 
to «. 34 oi the Stamp Act ( I of 1879). fle there- 
fore reversed thedecreed of the Subordinate Jud- 
ge, and remanded the ease for trial on the merits 
Against this order of remand defendants appealed 

notes, having been once admitted in evidence 
could not afterwards be rejected on the gronndof 

mrarb Chaud V 

Hira Chand Kamaraj. 13 3^^ 

Notes-Fol: d M L J 66; 18 Bom 737 . 

215-Stamp Act 1879, S.34-Instrumeut admitted 
as duly stamped-Appellate Court’s power to qu 
estioD the admission. — ^ 

Where a Court of first instance baS admitted a 
document in evidence as duly stamped, s J4 cl 3 of 
the Stamp Act ( 1 of 1879 ) precludes the Appell- 
ate Court from questioning the admission of such 
document. If tie Appellate Court considers the 
document to be insufficiently stamped it can 
only proceed under s. 50 of the Act. Gurupad- 
ap« Bin Ipapa v Napo 'ifitlial Kulkarni. 

„ 43 Bom 493 . 

Notes-Fol: 18 Bom 737; Bef 17 Bom 235. 

215 A— Ss 90, 1— Document— Proof of on- 
stody-Genuineness presumed by original Court- 
Right of appellate Court to reject document- 
Praotice as to proof of document -Preliminary- 
deoree-Final decree -Appeal against formeiv- 
Whether affected by latter. 


'Ihe plaintiff sued to recover the amount due 
on three khatas. The defendant objected that the 
khatas were not duly stampefi. The Subordinate 
Judge held that the instruments were bonds, and 
as sucb adpaitted them in evidence on payment 
of the proper stamp duty and penalty under s. 34 
prqyiso 1, of, the Stamp {Act ( lof 1879). At a 
^aubseqi^f stage of the same suit,hi^ successor in 
was of oyiuiou the h^et^s in <|nestfou 


Where the Court of first instance presumed 
a document to be genuine under S 90 Evid&ice 
Act, it was competent for the first appellate Court 
to boW that it should not be presumed to be 
genuine and to reject it without calling for fort- 
her proof of the same. 

According to the practice preyailing in this 
Ptesidency in the trial of, suits, yrhm prima facie 
eyidnnee of custody and of she date qf a dopi}, 



i 
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4 Rejection op admission of evidence, ad- 
mitted OP pcjected by Court bclow-Cim^^i. 
ment purporting to be 50 years old is given, the 
Court generally marks the dooument on the foot- 
ing that th^re is sufficient evidence to justify 
its being marked as an exhibit at that 
stage. It is only subsequently that the 
opponent exercises his right of adducing evidence 
of circumstances which entitle him to aay that 
the presumpHon under 8. 90 of the Evidence Act 
should not be drawn with respect to that docu- 
ment. And the Court generally arrives at its con- 
clusion on the matter, after the evidence on both 
sides has been given. 

The right of a party to appeal against a pre- 
liminary decree is not affected by the subsequent 
passing of a final decree (26 All. 681; 2 G L J 
692. Dist. 21 M L J 1063 B^oll ; 16 C W N 830 
notFol). Ramien v Veepappudaiyan 

11 M L T 69«(1912o I M W N 117. 

215 B — S. 115 — Appellate Court acting in 
contravention of s. 578 of the Code Ss .6,9, 62, 63 
Court of first instance allowing document on 
which suit based to be produced at a late stage— 
Appellate Court-Dealing with case as if there 
was no evidence-revision— 

Where a document upon which a suit was 
based was not produced along with the plaint, 
but the Court allowed it to be produced at a 
later stage and, relying on it gave the plaintiff a 
decree, but on appeal the Appellate Court reject 
ed fhe document merely because it was not pro- 
duced along with the plaint, and dismissed the 
suit, 

that, having regard to the provisions of 
8. 678 of the CPC (Act XlV of 1892) the Appe- 
llate Court acted illegally and with irregularity 
in the exerciseof its jmisdiction, and the High 
Court could interfere (11 Cal 6; 3 C WN 681 Ref). 

The policy underlying Ss, 62 and 63 of the C 
P. C (Act XIV of 1882), is to exclude evidence, as 
to the existence of which at the date of the suit 
there may be reasonable doubt, and as to the 
genuineness of which suspicion might rightly 
arise because it was produced at a late stage 
( 8 Bom 377 and 13 C W ^312, ^?C L J 147 Ref) 

The Appellate Court in the above circumstan- 
ces should have considered whether leave for 
the reception of the document was properly 
f be|hey |he |ri^ was pre|udk|<J 


Appellate Courl-Cowif^. 

4 Rejection or admission of evidence, ad- 
mitted or rejected by Court below™ 

thereby and whether by reason of the delay in 
the production of the document, there was a 
wdl-founded ground of suspicion that this do- 
cument was not genuine. 

The appellate Court dealt with the case on 
the footing that, besides the excluded document 
there was no other evidence to support the pla- 
intiff’s case when, as a matter of fact, there was 
<^ther evidence on the record. 

Seld, that there was no proper trial and it 
was incumbent on the High Court to interfere. 

Mewa Lai Sahu v Ktimerji Jha 13 C W N 
797=10 CL J 33=2 IndCas 946. 

216— Power to reject deed wrongly admitted 
in evidence by first Court — 

Defendant mortgaged to plaintiff by two writ- 
ten deeds two plots of land with the right to 
half the produce thereof. The deeds were for sums 
over Rs. 100, and were not registered. In a suit 
brought by plaintiff to recover the value of his 
share of the produce from defendant for kharif, 
Samvat 1932; the Court of first instance admitted 
the deeds in evidence and decreed the claim, but 
this decree was reversed by the Judicial Assist- 
ant on appeal, on the ground that the deeds were 
inadmissible in evidence for want of legistration 

Held, by the Chief Court, that the Judicial 
Assistant was competent to reject the deeds on 
the ground that they were inadmissible m eviden- 
ce, notwithstanding their admission by the 
Court of first instance— Sarbaland Khan v 
Chanda Singh P R 84 of 1877. 

Notes— Fol: 123 P R 1882. 

(4) Valuation of Suit— Error in Valuation 
of Suit 

217— Civil Procedure Code, 1569 s. 5.50.— 

An error in the valuation of a claim is not an 

error, defect, or irregularity which affect the 
merits of the case, and an Appellate Court is 
restrained by s. 3.60 of the Code of Civil Proced- 
ure from ordering the reversal of a decree on ac- 
count of any such error, which does not also affect 
the jurisdiction of the Court which originally 
tried the suit, Nansa Bin Biba v Baba Bin 

Bahiru I B H C 163 

Subah Roy v Baldeo Singh 24 W ft 225. 

JTo^ffi-^efllAf ES67, 
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Appellate Court- 

4. Rejection or admission of evidence 
admitted or rejected by court below— Cow/ 

218 — Error in valuation. — 

An error tn a matter of stamp is no ground 
for appeal, and is no reason for interfering witL 
the decision of the Court below, under s. 350 of 
the Code of Civil Procedure. Sbowdaminec 
Dossee v Ram Roodro Gangooly 8 W R 36'’ 

! Mahomed Shaba v Lall Mahomed, 

f 15 W R m 

(5) Under Valuation. 

• 219— Dismissal — Remand — 

If a lower Appellate Court finds a suit to havi 
been undervalued, when its proper value would 
have placed it beyond the jurisdiction of the 
Court of first instance* where it was instituted, it 
should dismiss the case, an 1 not remand it with a 
view to the deficient stamp duty being made up 
Augopura Chowdhry v Meah Bibce. 

10 W R 207 


Appellate Zmri-Cmtd. 

4. Rejection or admission of evidence 
admitted or rejected by court below-Ccw/<^. 
the Principal Sadder Ameen. Ram Gutty 

Y Goono Monee Debia. 11 W R 177. 

Notes— Ref. 8 Gal 126; 12 All 663. 

222— A lower Appellate Court was held to 

have done right in dismissing a suit on the ground 
of undervaluation, although the plaint had been 
admitted and acted on by the first Court without 
objection by the parties. Mewa Lall v Beharee 
Lall. 14 W R 19S. 

223— Civil Procedure Code, 1859, s .350— 

S, 350, Act Vni of 1859, did not prohibit a 
Court of Appeal from modifying or reversing a 
decision of a lower Court, on the ground of under- 
valuation of the suit, if the proper valuation 
would have taken it beyond the jurisdiction of 
the Court. Hurcr Pandey v Bassoo. 

11 W R 257. 

Notes:— Ref. 3 B L R Appx. 225. 


l: 220 — Supplemental plaint where suit was 

r undervalued — Irregularity — 

I Where a suit was remanded to a Munsif’s 

* Court, and, on the defendants objecting that the 

\ plaint had been undervalued, an order was made 

If by the Court that the plaintiff should, in some 

I shape or other, put in the additional amount oi 

I stamp duty, and a supplemental plaint with thr 

I requked stamp was accordingly put in and receiv 

I ed, the irregularity was not considered to havf 

I affected the merits of the case or to call for a 

! reversal of the Munsifs decision. Guddadhur 

j Banerjcc v Premomoyee Debis 

10 W R 286. 

! 

?21 — Civil Procedure Code, 1859, s. ^50— 

In a suit in a Munsifs Court it was found, 
after issues had been fixed and some evidence 
; recorded, that the^claim had been undervalued 

^ and that the proper valuation would carry it 

bey >nd the jurisdiction of the Munsif. The plaint 
. was accordingly returned ; and additional stamps 

j having been filed, the case was tried by the Prin- 

I cipal Sadder Ameen. The Judge, on appeal, 

held that the plaint had been illegally returned 
; by the Munsif, and that the act of the Principal 

S adder Ameen in proceeding to try the case was 
illegal. He accordingly dismissed the suit. 
with reference to 8. 350, Act VI f I of 1859, that 
I • the Judge was wrong in reversing the decree qt 

C, C, 89 

f 

J 


224— Civil Procedure Code, 1859, s. 360— 

An Appellate Court is restrained under s. 360, 
Act VIII of 1859, from reversing a d^^cree on 
account of any error m the valuation of a claim 
which does not aKo affect the jurisdiction of the 
Court which originally tried the suit. 

Ramessur Dyal Sing v Raj Kishore Singh. 

13 W R 325. 

225— Duty ot, while returning plaint for 
presentation to proper court-Suits Valuation Act 
S. 11 — Plaint— 

The appellate Court before discharging a 
decree and returning the plaint for presentation 
in the prnp^r Coun on the ground that the 
Court of first instance had no jarisiiction to try 
the case by reason of the over- valuation 
or undervaluation of the claim is bound 
to find whether the over- valuation or 
under-valuai-ion had prejudicially affected the 
disposal of the case on the merits, and it is ^nly 
in case it finds in ^he affirmative ifc will be open 
to it to discharge the decree and to return the 
plaint. Wahid-uUah v Kanhaya Lai 

• 25 All 174=1902 A W N 222 P p. 

Notes.— Ref 31 Cal Hi. 

(6) Dismissal of suit for insufficient stamp. 

226— \ct VlUof 1859, ss. 3/ and 350— 

Where a defeadant, after the case had been 

gone, into on the setup that the suit had, 
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Appellate ZomX-Oontd. 

4. Rejection or admission of evidence 
admitted or rejected by court below— 

been undervalued, and the Court of first instance 
found in favour of the plaintiff on that issue, but 
the lower Appellate Court was of a contrary 
opinion, and dismissed the suit — Held^ that the 
lower Appellate Court should, befoie dismissing 
the suit on tnat ground, have allowed the plain- 
tiff the option of supplying the necessary stamps, 
as the first Court would have done, under s. 31, 
Act VIII of 1859. In any case, the order of the 
first Court was not one affecting the merits of the 
case or jurisdiction of the Court; and therefote, 
under s. 550, Act V til of 1859, the suit could not 
be dismissed on appeal upon that ground. 

Wajid All Khan v Lala Hanuman Prasad. 

4BL R A C139-12 WR484. 

227 — Insufficient stamp — Return of plaint— 
Act Till of 1859, s. 50— Jurisdiction — 

Held^ on special appeal, that the lower Ap- 
pellate Court was right in setting aside the pro 
oeedings of the Munsif on the ground that the 
property in suit was valued at an amount beyond 
his jurisdiction, hut the plaintiff was entitled to 
have the plaint returned to him, that he might 
present it with the proper additional stamp before 
the proper Court. Jadu v Hifazat Hossein 

5 B L R Ap 15. 
Edoo v Hifazat Hossein. 13 W R 358. 

228— -Undervaluation — Civil Procedure Ood(‘, 
1869, s. 31- 

Where a petition of appeal had been filed, 
time allowed for the issue of notice, and a day 
fixed for hearing, it was held to be the duty of 
the Judge, under s. 31, Act VIlI of 1859, on 
finding that the petition was inadequately stamp 
ed, to give the appellant an opportunity of filing 
the proper stamp. Nusserut Aly Chowdhry 
V Mahomed Kanoo Sirdar. ll W R 145. 

(7) Court fees Act 1870 S. 12. 

229— Erroneous decision of Munsif as 
valuation of suit — 

Where a Munsif ruled erroneously that a suit 
instituted in his Court had been correctly valued, 
and it appeared that, if the «uit had been cor 
yectly valued, the Munsif would not have hatl 
ji|rig^ictiou to entertain it, the lower Appellate 
C6urt, having Regard to cl. r. 12 of the Court 
yees Act, VU of l«70, ordered that ap^al 


Appellate ZowrX-Gontd. 

4. Rejection or apmisaion of evidence 
admitted or rejected bv court below — 
be decreed and the plaint retained until the 
plaintiff should pay the additional stamp duty, 
when the suit would be made over to the Sub- 
ordinate Judge for re- trial that the order 

was a proper one. Brojo Coomar Sen v 

Eshan ChunderDas. 3 C LR79. 

230— Grounds— Deficiently of Court fees— 
Reversal of decree — 

The refusal of a plaintiff-respondent to make 
good a deficiency in Court-fees in respect of his 
plaint when called upon to do so by the 
Appellate Court is not a ground upon which 
the Appellatf^ Court should reverse the decree of 
the Court of first instance and dismiss the suit. 
Mehdi Husain v Madar. 2 All 889. 

231— Court Fees Act, Vll of 1870, Section 
12 Insufficient stamp — Valuation of suit — Civil 
Procedure Code, Act X of 1877, Section 578. 

Notwithstanding the provisions of section 
678 of the Code of Civd Procedure, an Appellate 
oourt is competent under .section 12 of the Court 
Fees Act, VU of 7870, to dismiss the plaintiff’s 
suit when it has bf‘en brought upon an insufficient 
stamp, and the plaintiff does not, when so direct- 
ed, pay the amount of the delivey, although no 
objection as to the amount of the stamp shall have 
been taken in the Court below. Shama 

Soondapy v Hurro Soondary. 7 Cal 348 r= 

8 C L R 528 

Notes.— Diet 15 Mad 288; Ref. 12 All 139 
F B. 

232— Court Fe^s Act, 1870 s. 12— Memo-* 
radum of appeal — Stamp — Suit for recovery of 
land and money— 

In deciding the amount of stamps to be borne 
by the memorandum of appeal, the High Court 
is not bound by the decision of the Court of first 
instance as to the stamp on the plaint. 

Motigavri v Pranjivandas. 6 Bom 302. 

Notes.— Fol. 15 Bom 82. Ref. 20 Bom 265 
Not i6 M L J 652=1 M L T 426f 30 
Mad 01. 

233— Court Fees Act, VI [ of 1870, 

Stamp — Plaint- — Uadervalnation-^Rojec^pT- — 
Finality of decision - ^ 

^ M 

The decision of the Court of first instance, 
tlmt a plaint is imdexv^^ed, is binding upon ^ 
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Appellate Courl-Oontd, 

4. Rejection or admission of evidence 
admitted or rejected by court below (bnchh 
Court of appeal, reference, or rpvision; but that 
Court of first instance is not iustified in rejecting 
the plaint without giving to the plaintiii an 
opportunity of affixing the proper stamp, 

BaiAnopev Mulchand Girdbar. 

9 Bom 355. 

Notes.— Fol. 14 Bom 39^ Ref. 10 Bom CIO 
F B. 

234* — S. 28. Per Mahmood J., that the pow- 
ers conferred by s. 28 of the Court Fees Act can- 
not be exercised by an order passed after the de- 
cision of the case to which the question of the 
payment of court fees relates and, even assuming 
that they can be so exercised, su^h an order, 
though it may be subject to such rules as to ap- 
peal or revision as the law may provide, cannot 
be given effect to by making insertions in an 
antecedent decree. Per Oldfield, J., that the 
Court had power to make the order it did inas- 
much as the colled ion of court-fees was no part 
of a Judge’s function in the trial of a suit which 
could be said to have ceased with its determin- 
ation; and the provisions of the Court Fees Act 
fixed no time within which the presiding Judge 
could exercise his powec of ordering documents 
to be stam"ed, and seemed, on the other hand, 
to contemplate the exercise of that power at any 
time subsequent to the receipt, or use of a docu- 
ment, and to make the validity of the document 

and the proceedings relative* thereto dependent 
on the document being properly stamped. 

Maha Dai v Ram Kishun Das. 

7 All 528=5 WN 140. 

Notes-Ref. 0 CL J 661; 12 All 129 F B; 
12 C W N 37. 

5. ERRORS AFFECTING OR NOT, MERITS 
OF CASE. 

(1) Delivery of Judgment out of 
Court. 

235,— Error in procedure— Civil Procedure 
Code, 1859, s. 350. 

In a suit for possession of land, the Judge, 
after hearing the evidence and admitting the do- 
cuments on both sides, intimated that he should 
examine the place to satisfy himself with respect 
to boundaries. He did make such examina- 
I the defewiaut attending, but tbe plaintiff 


Appellate Courl-UonW. 

5 Errors affecting or not, merits of case 

being absent; nnd afterwards delivered his judg- 
ment m favour of the defendant out of Court. 
Held that the mere circumstance that the judg- 
ment delivered out of Court did not constitute 
error under s. 350, Act VI 11 of 1859 and was po 
ground of appeal. Nilmoney Singh Deo 

V Bhobany Churn Panda. 
Marsh, 327 ; 2 Hay, 805. 

236.— C.P.C. S. 33 0 20 r. 1 S 99 (1882 S 198) 
— Judgment pronouncement of, in open Court — 
Failure to pronounce— Irregularity — Practice*— 
0 P 0 S 578. 

The provisions of s. i98 of the Civil Procedure 
Oofie, 1883, regarding the pronouncem#"nt of judg- 
ment in open Com t should be strictly observed. 
Apart fiom the fact that the failure to do is in 
direct opposition to an express provision of the 
law, thepraedee is highly inconvenient, and 
deprives the Court and the litigants of a valuable 
safeguard against eiror. 

Per Jenkins 0 J— ‘‘ 1 strongly disapprove of 
any failure to observe the provision of sec. J98 of 
the Civil Procedure Code ; and I desire to express 
my disapproval, because it has been represented 
to us that it is not an uncommon practice in the 
mofussil Courts to omit to pronounce judgment 
in open Court If the prac- 

tice exists, 1 trust it will cease and that judg- 
ments will always be pronounced, as the law 
requires, in open Court ; and that pleaders will 
attend when judgment is pronounced and assist 
the Court by pointing out any error that may 
occur. ” Bai Dahi v Hargovandas. 

8 Bom L R 229=30 Bom 455. 

Appellate Court Errors affecting or not, 
merits of case — See Evidence — Civil Oases — 
Reports of Ameen and other officers, 

237— Section^ 582, 57 L— 

Where the judgment in appeal was signed by 
K. but was delivered by B his successor. Held^ 
that under section 682 of the Civil Procedure 
Code, B bad power to deliver the Judgment, and 
that, whether that be so or not, section 578 
covered the case. Bai Rewa v Mehta MotJlal. 

1896 PJ 541 

238. — Material irregularity— Revision— Ap - 
pellate Court reversing decree on point not affect- 
ing merits. 


1415 dksai’s cent oivil oiukst 1811 - 1912 , 1416 


r 

I 


Appellate Court Gontfl, 

5 Errors affecting or not, merits of case 

—Confd, 

It may be a material irregularity and ground 
for revision, that an appellate Court, in oontra- 
Tentiou of the provisions of Section 578, Civil 
Procedure Code, has reversed the decree of a Sub- 
ordinate Court merely by reason of an irregu- 
krity not affecting the merits of the case of the 
jurisdiction ot the Court 

No appeal lies from an order granting a re- 
view of judgment except in the cases set 
forth in Section 629 , Civil Procedure Code, 
1882. Bom 171, followed. 

Jaimal Singh v Gunpat Mai, 
65 P R 1891. 

(2) Omission to decide limitation. 

239— Error or defect in decision of case. 

An omission to decide a question of limitation, 
though not raised in the grounds of appeal, is an 
error or defect in the decision of th^» case on the 
merits- Sabuji Kesraji y Rajsangji 

Jalmsangji. 2 B H C 169= | 

2nd Ed 162 

(3) Admission of invalid document. 

240. — Civil Procedure Code, 1^59, Section 
350-Bom Reg. Xyill of KS27 S lO-Objection 
to validity of document unstamped. 

An objection to the validity of a document 
under Bombay Regulation XVllT of 1827, s. 10, 
as distinguished from its inadmissibility in evid- 
ence, or from a prohibition to Court*! of .Justice 
or public officers to act upon it, is an objection 
on the merits under Act VIlI of lb59. 

Gipdhap Nflgjishet v G«npat Moroba. 

II B H C 129. 

Notes.— Ref : ] 3 Bora 49J. 

(4i)— Order without Jurisdiction, 

241, — Civil Procedure Code, 1859, Ss 350 
351, 355. 

Every order passed by a C^ourt is not void for 
want of ^jurisdiction simply because it is illegal, 

</ , where a Court remands a case under Sec 
361, ActVlIlof 1859, instead of following the 
provisions of s. 355. Such an order is not neces- 
parily an error affecting the decision on the 
JowadAHv Hossein Bibi. 

8W R 207 ! 

I liot^i^.t— ^ 19 Botti I . 
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— Contd. 

242.— Sec. 99 ( 1882 S. 678 )— Varitication— 
Defect — Objection on appeal — ^irregularity. 

Defective varitication, if there is no reason to 
suppose tha*" any one is p'*ejudiced thereby, is no 
ground, at an appellate stage, either tor return- 
ing the plaint for amendment or for refusing 
relief on the basis of the alleged defect in the 
plaint. 18 All 396 ; 22 All 55 Pol. 

Ram Komal Saha v Bank of Bengal of Akyab 

5 C W N 91. 

— Want of jurisdiction in hearing the 
appeal— Act XXfH of 1861, Section 35. 

Where the Court of first instance has no juris- 
diction, and the Appellate Court, instead of rever- 
sing the first Court Judgment for want of juris- 
diction, afirms it on the merits. ILeld. by Boul- 
nois and Lindsay, JJ. (Campbell, J, dissenting) 
that the 6'hie£ Court can, under Section 35 of Act 
XIII of 1861, revise the proceedings of the 
Courts below, on the ground that the Lower 
Ippellate Court in bearing the appeal exercised 
a jurisdiction not vested in it by law. 

Hazari Mall v Mussammat Hardevi. 

PR 80 of 1873. 
(5) Decree passed without Jurisdition. 

244 . — Reversal or modification of decree— 
Civil Procedure Code. i859 s. 350. 

Where the proceedings and the decree passed 
by a lower Court were without jurisdiction, 
(Spankie, J, dissenting) that s 350 of the Code of 
I Civil Procedure did not apply, as the judgment 
I of the High Court could not be for reversing or 
modifying the decree of the lower Court, there 
being no decree to reverse or modify.Bijee Rooer 
V Damodhur Dass. 5 N W 55. 

Notes— Diss.- 1 All 87, 

245.- -Section 9U ( 1882 Section 578 ) juris- 
diction. 

That the word ‘‘jurisdiction” may either mean 
that is ordinarily understood by the term “ juris- 
diction ” when used with reference to the Local 
or pecuniary jurisdiction of a Court or its juris- 
diction with reference to the subject matter of a 
suit; or it may mean the kgal authoi^ty of a 
Court to do ceitain things, Thi^ term aria- 
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diction ’ in section 578 C P C, is used in the for- 
mer sense. 


That Sec. 578 of thp Civil Pcocedure Code is 
applicable in curing the defect of an erroneous 
order of remand if it does not affect the merits 
of the case. Mohesh Chunder Das v 

Jahipuddi Mollah. & C W N 509= 

98 Cal 324. 


Notes: -Kef : 28 Mad 437=15 M L J 236 , 6 
C L J 547 ; 12 0 W N 690. Fol : 5 G L J 
71 ; 11 OWN 380; 9 0 0 80. 


(6) Trial on different issues and reversal in 
Appellate Court. 

246 — Trial on different issue and reversal in 
Appellate Court. 

A suit having been decreed in favour of plaintiff 
in the Court of first instance, where it was tried 
on a certain issue, the decree was reversed in the 
Appellate Court where it was tried on a different 
issue .Plaintiff upon this objected in special ap- 
peal that he had been misled by the issue framed 
in tho first Court, and, but for it, would have 
adduced evidence to prove his case. JS^eld that, 
if plaintiff had any evidence to offer upon the 
issue tried in the Appellate Court, he should 
have moved the Judge to allow him the opportu- 
nity of offering it, and that there was no error of 
law in the proceedings of the lower Appellate 

Court. Eshan Chundra Scin v Dhonayc 

11 W R 61. 

(7) Irregulap verification of plaint. 

247— S. 575 CPC. 
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248 —99 (1882 S 578) — (Second appeal)— Pla- 
int not duly signed-amendment. 


Where it was contended in second app^^al that 
the lower Courts had erred in law in not having 
rejected the plaint inasmuch as it was not signed 
by any person duly authorized in that behalf. 


Held that the mere fact that th» plaint in a 
suit has not been signed by the plaintiff or by 
his duly authorised agent will not of itself make 
the plaint absolutely void. A defect in the signatu- 
re of the plaint or the absence of the signature 
when it appears that the suit was in fact filed 
with the knowledge and by the authority of the 
plaintiff can be cured by amendment at any sta- 
ge of the suit. (18 All 396) (17 Cal 580 ) referred 
(19 W N 55) overruled. (11 W K 152) distiaguish- 
ed (14 W N 95) (Id All 240) discussed. Basdeo 
V John bmidt. 19 W N 172, F B=22 All 55. 


Keld^ these grounds did not affect the jurisdi- 
ction of the Court or the merits of the case and 
therefore s. 578 debarred the Court from revers- 
ing or varying the decree, whether the orders of 
the lower Court were right or wrong. 

Opendur Rahman v Palancappa Chetty. 

14 Bur L R 122. 


249 — Irregular order to amend Plaint — (Act 
X of 1877). 

One K sued R for damages for the loss of the 
produce of 3 Ingham of land in field No 90; and R 
sued A for damages for the loss of the produce of 
2 \ highait of land in field No 90, and 1 hiqha 15 
himas of land in field No. 874. The Court of first 
instance dismissed both these suits on the merits. 
The lower appellate Court remanded the cases in 
order that the plaints be amended by the addition 
of a clause praying for possession of the definite 
lands on which the crops in dispute had 
been sown, and the cases be le-fried. 
The first Court retried the suits and again 
dismissed them. The lower appellate Court gave 
i? a decree, and dismissed the suit of A. Held 
that as the irregularity committed by the lower 
appellate Court in ordering the plaint to be 
amended did not affect the merits of the case or 
the jurisdiction of the Court it was covered by s, 
57^ of Act X of 1877.(2 All 667) followed. 

Kashi Nath v. Rachpali. 

1 W N 121. 


249 A — S 99(1882 S 678) — Defects in signing 
etc, of plaint. 

That the defects, in the signing 
and verification of the plaint, cured by S. 578. 
Rakhal Chandra v. The Secretary of State 
10CWNa4t=8CL J34. 


(8) Admission of illegal evidence. 


Nptes.— Fol; 5 0 W N 91; 28 All ^14= (1995) 
W N 263; 26 All 636. 


250— Civil Procedure Code, 1859 8 3^o 

The objection that papers were admitted as 
evidence which were not legally admissible^ 
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not giound sufficient under s. d50 of the Code of 
Civil Procedure, to warrant a decree being rever- 
sed or modified, or a case being remanded, when 
it 18 admitted that there was other evidence to 
suoport the lower Court’s finding, and the in- 
sufficiency of such other evidence is not alleged 
in the gronds of appeal Kenaram Shamunt 
V Goprenatli Geeree 10 W R 130. 

Notes;-l B L R ai Ap 8 Bom 31, Dist 24 Cal 
661 Con. 15 WR 55o Over 13 C W N 
533, 9 0 L J 443. 

251— S. 99 (IS82 s 578). 

Where jn a suit for ejectment by a landlord 
against a tenant the Munsiff instead of recording 
the evidence in full m the language of the Court, 
which he was bound to do, recorded the evidence 
in English as it was a suit for rent. 

Held that this was a mere irregularity which 
was cured by the provisions of s. 378 C P 0 

Ratan Lai Gir v. Farshi Bibi. 34 Cal 396 = 

11CWN826. 

(9) Splitting cause of action 

252— Splitting cause of action 

Where the lower Courts allowed a plaintiff 
erroneously to bring separate suits where he 
ought to have brought only one,-H<?Z<? that, as the 
separate suits against the co-proprietor were insti- 
tuted simultaneously the error in splitting up the 
claim against him did not affect the merits, and 
accordingly the decree was affirmed. Vithu v 
Rarayan Dabhul Ran. 5 B H C 30 | 

(10) MultifariousnesR. 

253““Caus68 of action over some of which 
lower Court had jurisdiction —Duty of Judge to 
try these 

A suit was brought against six defendants 
the cause of action against five of them being 
unconnected with the cause of action against the 
si3t:fch. The Assistant Judge m whose court the 
suit was brought, trie i one of the causes of act- 
ion, overwhieh he had jurisdiction, but refused to 
try the other, over which he had no jmisdiction. 
JlD appeal, the District Judge refused to enter 
into the merits of either on the ground of the 
nuepmder 01 the causes of action. Ueld that the 
bound to enter w,to the merits 
, oi the olato o^m'Web the 
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ce had jurisdiction, it not b^ing affected by the 
error m the misjoinder of the two claims 

Samsuddin Pirjadc v. Gunpatra Jagannath 

7 BHC19. 

Sec, Rukmini Burmonia v Foodun Kooma- 
rec Burmonia 23 W R 408 

254 Ss 43, 44 — Multifariousness — Court 

of remand power of. 

Having regard to S 578 a decree cannot be 
reversed m appeal on the ground of multifarious- 
ness. An objection on this ground cannot be 
taken for the first time in a District Court after 
remand from the High Court, Vithu v Navjl 

1888 P J184* 

(11) Misjoinder of causes of action 

255 — Where no objection to misjoinder of 
causes of action is taken in the Court of first in- 
stance the appellate Court ought not to dismiss 
the suit on the ground of misjoinder, but should 
allow the plaintiff an opportunity to amend his 

plaint. Behari Lai v Kodu Ram 15 All 38. 
See, Kalian Singh v Gurdial 

4 All 163 

Notes -Ref 18 All 131, 2 C L J 602. 

256 — C. P. 0. S 99 (1882 s. 678)-Misjoinder 
of C. A. not cured. 

The powers of the Courts aie derued in In- 
dia entirely from Legislative enactments, and 
their jurisdiction does not commence till a suit 
has been instituted in the manner allowed by law. 

I Hence misjoinder of causes of action is not cur- 
I ed by the provisions of S. 5/8, C. P. C. (11 Cal 
624, 26 Bom 259, 34 Cal 652 Ref). Mangham 
Mai Rochiram v Mtchuma Rewachand. 

1 Sind LR 181. 

257 -0 P. C. S, 99 (1582 s. 578) Misjoinder of 
0 A,— Irregularity 

The appellate Court is debarred under S. 678 
from setting aside a decree on the ground of mis- 
joinder of causes of action Rup Naraln v 

Gopal Bavi. 86 Cal 780=19 M L J 548 
=11 Bom L R 833=: 10 C L J 58 = 
13 C W N 920=6 A L J 567 P a * 

Notes — The new section is {n confermity 
^ this ruling. 



■■’’I] 

■> . .irLjLitlUtiiAit i 




1421 


DESAl’s CENT. CIVIL DIOEST 1811 - 1912 . 


1422 


Appellate Couri-Oontd. 

5 Errors affecting or not merits of case 

— Cimfd, 

258. — Power of appellate Court to grant 
leave. 

The Court below dismissed this suit on the 
ground that the plaintiff had, without obtaining 
the leave of the Oouit joined a claim to move 
able property. As it was a case in which the 
issue as to moveable property would decide the 
claim as to immoveable property the High Cou^’t 
in first appeal gave plaintiff leave to join the 
causes of action and remanded the case under s 
502, Code of Civil Procedure. Naziran Bibi v 
Abdus Samad. 7 C W N 266. 

(12) Misjoinder of parties and causes of 
action. 

259. — Error not affecting merits — Civil Pro- 
cedure Code, 1882, s. 578. 

iTcW, per Mitter, J. (Pigot, J, dissenting), 
that, as regards the objection to the suit for mis- 
jomder and under s 44 of the Code of Civil Pro- 
cedure, the Appeal Court was precluded by s 578 
of the Code from reversing the decree of the lo 
wer Court, as the error (if an error at all) could 
not affect the ’^'erits of the decision. Mokund 
Lall V Chobay Lall 10 Cal 1061 

Notea.--i^?: 18 Mad 41 " 

259A.— 0 P C 0 1 Rr 1, 4 (a)— (1882 S 28) 
—Misjoinder of parties -Misjoinder of causes of 
action-Assault— Suit for damages. 

Plaintiff’s father and son, went to the house 
of defendants, two brothers. During the inter- 
view, in which the second plaintiff was claimg 
payment of some money, a quarrel took place m 
the course of which the first defendant struck the 
first plaintiff with his shoe and the second defen- 
dant struck the second plaintiff on the head with 
his fist The plair iiffs, thereupon, filed a suit 
against the defendants for damages The defen- 
dants contended that there was a misjoinder of 
parties and causes of action. The lower Courts 
disallowed the objection and awarded to plaintiffs 
Rs. dOO as damages. 

'EM, (1) that as regards the joinder of defen- 
dants, they could rightly be sued together, under 
S. 28 of th** Code of Oivil Procedure, as it was 
th# th^ were acting m concert, but 

k 

tl^e wtit'ed to 
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bring one suit, for evidently thej had not the 
same cause of action, since the infringement of 
the first plaintiff’s right to personal security took 
place when he was struck and was quite distinct 
from the infringement of tbe second plaintiff’s 
right when he received a blow, and 

(3) that the case did not come within the 
terms of S. 578 of the Code, ^ 

Varajlal v Ramdat 8 Bom L R 878= 

26 Bom 259. 

Notes— dd CalllS-lcalO C W N 1010 
=4CLJl2l;Ref. 11 0 W N 680, 
29 Bom 219 Fol 34 Cal 6b2. 

260. -0 F C.S 99 (1382 S. 578) -Misjoinder 
of causes of action against several defendants. 

A misjoinder of causes of action against diffe- 
rent defendants is an irregularity which cannot 
be cured by S.578, CPC. 17 Mad 168 at 176 
followed, 24 Cal 540 explained Muthappa 

Chetty V Muthu Palani Chetty. 

27 Mad 80 

Notes — 29 Mad 50=al6 M L J 33 Not 
Fol 31 Mad 252=3 13 M L J 213. 

(18) Misjoinder of Parties 

261. -C. P 0 (1882) S 578-Misjom<ier of 
parties 

In an appeal, the respondents contended, in 
support of the decree of the Lower Court, that the 
claim was liable to be dismissed by reason of the 
misjoinder of plaintiffs with different causes of 
action. The objection was raised m the written 
statement and the Court was asked to raise an 
issue on the point. Held that it was open to 
the respondents to raise the objection as to mis- 
joinder in appeal W R 240 distinguisbed, 
L R(1894), A C, 494, referred to. Moblm 

Chundra Roy Chowdhry v Attil Chundra 
Chakravartt Chowdhry. ^4 Cal 540 

Notes.— Ref 27 Mad 80, 2 C L J 602 

262 —Misjoinder Af plaintiffs— Error of pro* 
cedure 

The misjoinder of plaintiffs which does not 
produce etibr m the detision of the ease on its- 
merits is not a ground fo1r*tbe reversal of a decree 
on special appeal, That s«oh mi8|niad^ 
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263 — Objection to declaratory decree— Oivil 
Procedure Oode, 18 5 J, s. 5^0. 


A lower Appellate Court has no power to re- 
▼arse the decree of a Court o£ first instance on 
the ground of misj under of parties After a 
Court of competent junsiicbiDn has exercised its 
discretion under section 1 >, A^t VIII of 185P, 
and passed a declaratory decree, it does not h® 
within the power of a Court of Appeal, under 
section JoO of that Act, to set aside the decree 
mpon an objection which does not affect the me- 
rits, and which was not taken at the time when 
the decree of the first Court w-ii passed. Ram 
Katiayc Chucifepbutty v Ppossuno Coomar 
Sein. 13 W R 176 


264.— Son’s liability ti pay fathei s debts— 
Decree aorainst fa^'her— Suit against son after 
fath^^r’a death— Civil Procedure Code, Sa 43,244 
—Limitation Act XV of i«77, Soh II, Art 120— 
Non-jomder of plaintiffs 

Where a money decree payable by instalments 
had been obtaine i against a Hindu lather and 
two of his sons and an application for execution 
on the father’s death against two other sons born 
after the decree had been dismissed, held^ that 
the nonjoinder of the plaintiff s undivided brother 
was only an i mmatenal irregularity by reason of 
the amendmeut mide m the plaint by which the 
plaintiff was describe I as the managing co pame- 
ner and representative of his joint family 
Ramayya v Venkatapatnam 17 Mad 122= 

4MLJ52 

265 —0. P C. 0 1. r U, 0 21 r S 99 (1882 
Ss. 21 28:?, i>78)-Ddfect of parties, objections not 
taken m first Court— Waiver -Relief -One mem- 
ber of jomt Mitaks*! ira family, if competent to 
maintain action. 

Under section 34 of th^ Code of Civil Proce- 
dure (aQt of 1882J) all objections fo? want 
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18 not a ground for the reversal of a decree m 
regular appeal. Where the widow of H, a Maho- 
medan, and his two daughters brought a joint suit 
for their respective shares of the estate of H, 
which were awarded to them jointly,— flcZff that 
this was an error of procedure which did not 
affect the merits of the case Miya Gulam 

Nabi f Kharanbibi 6 B H G 177 


opportunity and m all oases before the first hear- 
ing, and any such objection not so taken is to be 
deemed to have been waived by the defendant/ 
but this provision does not entitle the plaintiff 
to a measure of relief larger than the right he 
really possesses. If the plaintiff merely asks for a 
relief laigei than the facts asserted by him would 
warrant, he would not necessa'rily be d#»barred 
altogether from any relief to which on the facts 
proved he might be entii'led 


A member of a joint Mitikshara family is, 
regard being had to his position as such m rel 
lation to any poriion of the family property, en« 
titled as against a trespasser or a person who 
seeks wrongfully to seize the property m execu- 
tion of a decree obtained against a stranger, to 
recover possession or to ask for a declaration that 
the properties are not liable tb he sold in execu- 
tion a<a the properties of the alleged judgment- 
debtor Every member of a Mitakshara family 
in the position of the plaintiff in the present suit 
IS interested in the whole of the property subject 
to the rights of his co-parceners, if, therefore, a 
member finds that the property in which he is 
jointly interested is about to be seized m execu- 
tion as th? property of stranger who has no title 
therein, he is entitled to maintain an action to 
prevent the impending mischief If the deree- 
hol'^er insists that ttie coparceners of the plaintiff 
should be brought on the record and if the objec- 
ticn IS Hken in time, they may be added as pari-y 
defendants, hut the plaintiff is clearly entitled 
to obtain the necessary declaiation 

There is well known distinction between non- 
joinder of necessary or indispensable parties and 
non-joinder of proper bat not indispensable par- 
ties, and where, as heie, the parties ommitted are 
necessary only for the purpose of protecting the 
defendant from furthei litigation, the Court may 
iQ Its discretion disregard the objection if not 
raised at the proper stage. 

Under the provisions of section 578 of the 
Code of Civil Procedure, the appellate Court is 
not entitled to reverse the decree of the lower 
Court on the ground that the co-parceners of the 
plaintiff ha^e not been joined on the record Unless 
the appellate Court is satisfied that the omission 
has affected the meri|s of the case or the furls- 
diottou the Couit The Court must m k fiasb 
loolg ^ efsiQiitlal 


iff*' • ' /■ ' t 
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the ca‘?e an^l kf^ep in viow the substance and me 
nts rather than strict adherence to what turns 
out, as in this ease, to he a matter of form 
Dursun Singh y Dtirbijoy Sngh 

7 C L J 623 

266 -S 99 — Misjomdci — Xon loindei 
For the purpose of constiumg Section 99 of 
the Code of Civil Pi ocednre the woid ‘misjoinder 
includes ‘Non joinder ’ 

Where a suit is based upon an airan^^cment 
with a previous Kainavan it would seem to be 
unnecessai y to make the other members parties 
unle'iS they choose to join as such. (7 Mad 4‘i8 
Dist 21 Mad Fol ) Ekkanatha Eachara v 
Manakkat Vasunni 7 M L T 102 

5 Ind Cas 774.=20 M L J 344 
(14) Order adding party to suit. 

267 — CimI Procedui‘=‘ Co^e 18^9 s 16^ 

An order addmg a party to a case is not af 
fectm j the merits in the «ense of s but 

where such ortler is made without postponing 
the case, (s.73) for a reasonable time, it is a \fry 
important matter Koomara Oopendra Kri 
shna Deb v Nobin Krishna Bose 
17 W R 370 note 
Upendra Krishna Deb v Nobm Krishna 
Bose. 3 B L R 0 C 113 

Notes “Ref 17 W R 3(U 

(15) Rescission of order on same day 

as made without notice to one of the 
parties 

268. — Adjouinmsnt ~Ci\d Procedure Code, 
1859, s. 146. 

Where an order was regularly made by a 
Munsif under Act VIll of 1S50, s 146, granting 
time to the parties, adjourning the hearing, and 
fixing a day for the furthei hearing, but was 
rescinded on the same day on the application of 
the defendant, and the case tried on the follow 
mg day, when all the evidence which the plain 
tifE was entitled to produce was not before the 
Ooxivti’—Tl&ld that «s it was not sliown that tne 
rescinding order was regularly and properly made, 
there was a defect In the procedure and a de 
tect ip ibepToeedpre ai#dl a defect p law, which 
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might most materially have affected the deci^ 
Sion on the merits Bishea Pepkash Singh 
V Ruttun Gccp Chela 20 W R 3 

(16) Decree against agent instead of 
principal. 

269 Suit brought m name of agent instead 
ofcorpoiate body— Ci\il Procedure Code, 1859, 
s. 450 

Where a decree makes a party liable who is 
not liable (c g , an agent instead of the corporate 
body whose agent he is) th^ ertor is one af- 
fecting the merits withm the meaning of s. 350, 
Civil Procedure Goie Nubeen Cnunder Paul v 
Stephenson. 15 W R 534. 

(17) Technical error 

270 — Giound for reversing judgment. 

9 ue lowei Appellate Court is not justified m 
reversing a dei ision of the Court of first ins- 
tance foi a technical erroi, unless that erior has 
aiiected the decision of the u»&e on the m^^^nts. 
The best test to ascertain whether an erroneous 
interlocutory order has affected the ultimate de- 
cision on the merits is to see whether the 
Court would have come to the same decision, had 
the cironeous order not been passed Pran 

Nath Bhadoory v Shree Kant Lahoree 
2 C L R 257. 

(18) Filing appeal without copy of 
decree 

27 1 — Cure of iriegulaiity. 

I he appellant hied an appeal against the 
jmlgment of the Court of first instance without 
a copy of the decree. Subsequently the decree 
of the Gout lot hist instance was hied withm 
the time allowed for appeal and aecepted by the 
Judge Ueldtho.t the irregulanty was cured, 
and the appeal should not have been dismissed 
on the ground of such irregulanty LuUee V 
Ram Pershad 2 Agra 34 

(t9) Improper exercise of discretion 
in granting declaratory decrees. 

272 —An impropei exeicise of discretion in 
gi anting a decl iratoiy de* r*-e undei «. 12, Speci- 
h( Tiobef Aft IS nothing bpf i mere incguUiity 


« 0. ?o 
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cured V»y s. 378. This does not imply that, even 
in cases where the discretionary power to award 
declaratory relief has been exercised wholly arbi- 
trarily, and in a manner grossly inconsietent with 
judicial principles, the Court of Appeal would 
have no power to interfere. Sant Kumar y Deo 
Saran. 8 All 365. 

(On the first point «l«Joj Muhammad 

Mashuk AH Khan v Khuda Buksh. 

9 All 622. 

273 — Objection disallowed by First Court- 
Appellate Court. 

Held that where a claim for moveable pro- 
perty bad been joined with one for immoveable 
property without the leave of the Court, but the 
objection was overruled by the Court of first ins- 
tance it was not proper to interfere with the dis- 
cretion of the lower Courts on that ground with 
reference to s. 678. Bttlaki v Mul Chand 

1 WN15. 

(20) Error in allowing wrong party to 
begin. 

274. — The defendants In a suit on a bond ad- 
mitted the execution of the bond, but denied that 
they had received, as the bond recited they 
bad at the time of its execution, the consider- 
ation for it. The Court of first instance instead 
of calling ou the defendants to establish the fact 
that they had not received the consideration foi 
the bond, as it ought to have done under the 
circumstances, irregularly allowed the plaintiff 
to produce witnesses to prove that the consider- 
ation for the bond had been paid at the time of 
its execution. The evidence of these witnesses 
proved that the consideration of the bond had 
not been paid at the time of execution, 
and that, if it had been paid at all 
it had been paid at some subsequent 
time. The plaintiff did not give any further 
evidence to establish such payment and the 
Court of first instance, without calling on the de- 
fendants to establish their defence, dismissed the 
^uit. The lower appellate Court held that the 
defendant should have been required to begin un- 
dm* the circumstance?, and reversed the decree qf 
the Court of first instance and gave the plaintiff 
a decree. HM that, although the plaintiff 
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and his witnesses had proved that the consider- 
ation for the bond had not been paid as admitted 
in the bond, a new case was opened up, in which 
the on'us was shifted back to the plaintiff to 
establish that he had, not at the time alleged in 
the bond, but at some subsequent time, paid to 
the defendants the consideration for the bond. 
Also that it was doubtful, having regard to the 
provisions of s. 578 of Act X of 1877, whether it 
was competent for the lower appellate Court to 
reverse the decision of the Court of first instance; 
but even if it were, the lower appellate Court 
should not have ignored what had taken place, 
but should have dealt with the case in appeal in 
the «ihape it came before it. Maktind v 

Bahori Lai. 3 All 824= 1 W N 86. 

(21) Omission to state reasons for decision. 

275. ~Civil Procedure Code, 1817, s. 57(9. 

In a suit to recover possession of certain im- 
moveable property alleged to have been purchas- 
ed by the plaintiff from a Hindu widow who 
claimed to have had the same as heir of her hus- 
band, the defendant, who was the mother of the 
husband, contended, nitet alla^ that the alleged 
purchase and sale were invalid by reason that she 
herself was entitled to maintenance out of the 
property. The first Court gave the plaintiff 
a decree, and this decree was affirmed on appeal 
by the District Judge, who, however, gave no rea- 
son of his own for his judgment, hat merely adopt- 
ed those of rhe lower Court, Held^ that hav- 
ing regrad to the nature of the case and the sim- 
plicity of the point for determination, the fact of 
the District Judge having omitted to state his 
reasons did not amount to such an error of law 
within the meaning of s 857 of the Code of Civil 
Procedure as affected the merits of the case or 
the juHsdiotion of the Court. Rchimoni Dahl 
V Zamiruddin 8 C L R 597. 

276. — Ss 99, 100 Cm^ s 578, 594)— Appellate 
judgment— Omission to state reasons for decision 
— Defect if cui-able.— Ground of second apjreal. 

Where the first Appellate Court gave'^lfe foll- 
owing iudgment:-“The point in dispute is la®qaeS- ^ 
tion of fact and I see no reason to differ from 
finding of fh® I^qv7er Odurt. The dlfii- 

misled.” 

Jil 

udgment did ^ 
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— Contd. 

comply with the provisions of k 574 Civ Pro Code. 
The points for determination were set out but 
the reasons for the decision were not stated. 

Held, also that the facts of the case demanded 
fuller treatment than they received, and the defect 
was not cured by the provisions of s 578 of the 
Code. 

Defect in the appellate judgment is a ground 
of second appeal. 12 Cal 199 DM. 

Shaharulla Mondal v Bangoo Mondal 
13 C W N 14 j 3=2 Ind Cas 404? 

Notes, -Bef: 13 C W N 1031. 

(22) Objection by one of several parties 

277. — Civil Piocedure Code 1877 s578-lrre- 
gularity not affecting the merits or jurisdiction — 
Misjoinder. 

Where one party alone objected to the frame 
of the suit and the defect (of misjoinder and raul- 
tifariousness) did not affect th^ merits of the case 
or the jurisdiction of the Court, the Lower Appel- 
late Court ought not, regard being bad, to s 578 of 
Act X of 1877, to have reversed the decree of the 
Court of first instance by reason of such defect. 
-KalUan Singh v Gur Dayal 4 All 163. 

Notes.— Bef 2ALJ91;2CL J 602. JSot 
Pol 6 A L J 92d. 

(23) Error in frame and valuation of suit. 

278. — (Act X of 1877). The plaintiffs in this 
suit alleging that they were co- 
sharers of a certain village, that certain 
land situate in such village was the property of 
the co-sharers, and that such land had been impro- 
perly sold by the persons occupying it to one of the 
co-sharers, sued the vendors and the purchaser 
and the other co-sharers for possession of their 
share of such land and the setting aside of the 
sale so far as their share was concerned and valu- 
ed the suit, according to their share. Meld, that 
the error in the frame and valuation of the suit, 
inasmuch as it did not affect the jurisdiction of 
the Court in which the suit was instituted or the 
merits of case was not, under s.678 of the Code of 
Civil Procedure, a ground on which the appellate 
Court should have reversed the decree of the 
<)ottrt of first instance. (12 B L E 370) 

' PaMm V Achal 4 All 289=2 W N 36. 

Not©ift-nBef 16 Bom 309. 




Appellate Court- 

5 Errors affecting or not, merits of ease 

— CoM. 

{2 4) Dismissal of suit for undervaluation. 

279— Civil Procedure Code, 1877, S. 578 — 
Irregularity affecting merits. — 

Even after the evidence is heard, if the Court 
finds that a suit is undervalued, it ought to re- 
turn the plaint under S. 67, and not to dismiss 
it. An order of dismissal was an irregularity 
affecting the merits of the case and the Appellate 
Court can deal with it und^r S. 578. 

Bhudeshwar Chowdhry v. Gauri Kant 
Nath, 8 Cal 834. 

Notes; Kol. 30 Mad 211. 

(25) Institution of suit in wrong Court. 

280 — 6'uncurrent— Jurisdiction of Munsif 
and Subordinate Judge. — 

Per Petheram, 0. J. and Brodhurst, Mahmood 
and Duthoit, JJ. — The object of ss. 19 and 20 of 
the Bengal Civil Court’s Act, 1871, was to create 
in the District Judge, Subordinate Judge, and 
Munsif concurrent jursdiction up to Ks. 7,000. 
Per Petheram, 0. J — S. 15 of the Civil Procedure 
Code is a proviso to those sections. The word 
“shall” in that section is imperative on the suitor. 
The word is used for the purpose of protecting 
the Courts. The suitor shall be obliged to bring 
his suit in the Court of the lowest grade compe- 
tent to try it. The object of the Legislature is that 
the Court of the higher grade shall not be 
overcrowded with suits. Whenever an act 
confers a benefit, the donee may exercise the 
same or not at his pleasure. The proviso is for 
the benefit of the Court of the higher grade, and 
it is not bound to take advantage of it. If it 
does not wish to try the suit, it may refuse to 
entertain it. If it wishes to retain the suit in 
its Court, it may do so; it is not bound to refuse 
to entertain it. i 

Per Duthoit The words in s. 15 of the Code 
of Civil Procedure, “ shall be,” are au instructioii 
which the Court is bound to follow; and tihpy are 
therefore a restraint- upon jurisdictioi^. The 
effect, therefore, of the concurrent jurisdiction of 
Subordinate Judges and Munsifs is not to allow 
to a Subordinate Judge discretion as to accepting 
or not accepting for trial by himself suits cog- 
nizable by the inferior tribunal. 

Brodhurst and Mahmood, JJ— S. 15 of the 
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—Co/lfd. 

Oorie of Civil Procedure is a lule of procedure, 

n )tnf Jurisdiction, and whilst It Uys down that 

a suit shall be instituted in the C'ourt of the 

lowest grade. It dues not oust the Juiisdiotion of 

the Courts of ihe higher grades. 22 Wit 301 
25 W R 219 followed. 

Per Oldfield. J— S. 1 5 of the Code of Civil 
Procedure is a provision entirely of procedure as 
distinct from jurisdiction, and its effect on s. 1.9 
of the Bengal Civil Courts Act, is that the juris- 
diction of the Distiiot Judge and Subordinate 
Judge extends to all original suits eognirable by 
the Omt Court, subject, in its exercise to a oer- 
tain procedure, namely, that the suits be institut- 
e in the Court of lowest grade competent to 
try them. 

Petheram, CJ and 
Oldfield, Brodhurst, and Mahmood, JJ-Where 
a Subordinate Judge had tried a suit which I 

SttaUhrs have 

without lunsdiotion. The plaint in such suit 
ecu m the first instance presented to the 

Munsif, who had returned It, to be present^ ^ 
theSubord>nate Jtidge. 

Aol^uthoit J_The decree of the Subordi- 
nate Judge would not he liable to be reversed in 

wTiWeTou j^i^diction 

was there, though it ought not to have been exer- 

In ess 2'" r <=»n=tfnction, that 

unless the LegisUtuie uses negative 

words, or words showing an intention to tioL the 
observance of a rule of proeeduie as essential the 
rule will ordinarily be tieatod as a direction only 
Under the cireumstances. theiefore, the District 
n ge had in appeal, correctly refused to enter- 
tain the plea of defect in jurisdiction. 

Par Mahmood J-The institution of a suit m 

a Court of higher grade than the Court which ‘ 

to the junsdiotion or affecting the meiits of the : ^ 
It a question of the kind provided for h 
ImZ) Procedure, and the I t 

re^lanty is not one which affects, - the merits j 

witht. i“>’''’‘’iotion of the court” h 

within meaning of that section. The plea of U 

want ofjui.^,tioncanbe entertained for the n 

first time at any stage of a suit, provided there of 
the record sufhcient material to subordinate oi 
Nidhi If l y Mazli^r Husain. G 
7 All 230»5 W JN 1. I 


Appellate Courl-<?o/tii<?. 

5 Errors afiTectiog or not, merits of case 

Gontd, 

Notes Ap. 12 Bom 155 Fol. 9 M L J 26.5; 
13 Mad 241 , Mad 867. Kef. 14 Mad 
28 Botu 22; 8 All 438 F B. Dist. 6^ 
BoijqL KolC. 


dl , of suit in Subordinate Jud- 

ges Court instead of Munsif s Court-Civil Pro- 
cedure Code, 1882, s. 678. 

the jurisdiction of 
ie the same Code mean 

y n . affecting the competenoj of the 
Court to try” The error in instituting a suit in 
a Subordinate Judg’s Court instead of in that of 

the Munsif is not an error which affects the juris- 
diction of tim former Court within the meaning 
I ^ t , ®®**’®®ondalvHariMohunMul- 

^ uck (ihris Mothura Mohan MuHick. 
a 17 Cal 155. 

3 Notes.-Fol..9ML J26.8:5 CW N 609; 
i 28 Cal 32t; 15 Mad 241; 23 Mad 367* 

t Pef. 14 Mad 183; 8 Bom L R eie' 

i 31 Cal 849; 8 0 W N 70S. 

’ (26) Suit brought on behalf of minor with- 

out authority. 

282.— Civil Procedure Code, 1882, s 37— Mi- 
nors Act, Bombay (Act XX of 1864). 

In a suit brought by the Political Agent 

; Southern Mahiatta country, as administrator of 
the eststeoftheChiefof Madhol, who was des- 
cribed in the plaint as being 19 years of ave to 

eject the defendants from certain lands belonging 
to the Chief situated in the Satara district, it was 
found on preliminary objections taken by the 
efendants, that the Political Agent had no au- 

certificated guardian of the Chief under the Bom- 
bay Minors Act XX of 1861 nor a •• recognized , 
agent under s. S7 of the Civil Procedure Code. 
J/eld, also, that the irregularity of the Political 
UgentX suing for the Chief without authority 
was one affecting the merits of the ease, though 
I not the jurisdiction of the Court, if tpe Politi- 
cal Agent was not properly representing the Chief 

he had no "in no rights as against the defen- 
dants. Ihe District Judge was, therefore, right 

in reversing the decree of the first Oourt,-s. m 

of the Code of Civil Procedure having no aopli- 
cation to the present case. VenkatPavRL 
Ghorpade y Madhavaray Ramehandra 
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— Cotiid. 


Appellate CouH-Comd. 

Errors affecting or not; merits of case 

— Contd, 


283.-0 P.C. S. 90 (18.92 S. 578)-Minor 
appellant— Death of guardian pending appeal — 
Non-appointnaent, mere irregularity. 

JSeU^ where the next friend of a minor ap- 
pellant died during the pendency of an appeal 
and the appeal was decreed in his favour without 
any person being appointed to act as hia next 
friend, the omission to make such appointment 
was a mere irregularity, and as no one was preju- 
diced thereby, the decree passed should not be 
disturbed. Bholai Ram v Ajudhia Prosad. 

3 A L J 81. 

(26A) Want of formal order of appoint- 
ment of guardian ad litem in a suit 
against minor. 


S. 591 of the Code enables the Court, when 
dealing with an appeal from a decree, to deal 
with any question which may arise as to any 
error, defect, or irregularity in any order affecting 
the decision of the case, though an appeal from 
such order might have been and has not been 
preferred. 7 Cal 148, referred to. Har Narain 
Sing Y Kharag Sing. 9 All 44 j7. 

Notes.— Pol: 14 Bom 232. Dist: 13 All 500. 

Ref: 15 Bom 145; 10 All 223 P B; 

12 All 510 P B. 

(28) Permission to relative, to sue proof of. 

285— Act XL of 1858, s. 3— Civil Procedure 
Code, Ss. 440, 678. 


283 A.— C. P. 0. 0. 32 rr. 3 (1) 4 (7882 S. 
443) — Minors — Suit — G-uardian ad litem — Recor- 
ding a formal order of appointment — Summons 
non-service of-I rregularity — Procedure. 

A defect in following the procedure prescribed 
by S. 443 of the Civil Procedure 6bde is not ne- 
cessarily fatal to the proceedings. 

Where, in a suit against the minors, 
the minors are represented by their mother 
though no formal order appointing her to be their 
guardian is drawn up, and no attempt is made 
to serve the summons upon the minors personally 
or upon their mother, a pardahnashiii lady, be- 
fore serving it upon the only adult male mem- 
ber and the Itaeta of the family, these defects in 
procedure, if they have not caused any prejudice 
to the minors, are irregularities which, under 8. 
578 of the Civil Procedure 7bde, would not have 
furnished grounds for reversing the proceedings 
in the former suit, if they had been raised upon 
appeal in that suit; mu'^h less, could they fur- 
nish any ground for i eversing the proceeding by 
a fresh suit. Must. Bibi Walihan v Banke 
BehaPi. 5 Bom L R 822=7 C W N 774= 
30 Cal 1021 = 30 1 A 182 P C. 

Notes.— D^.st; 28 All 137 = 5 A L .1 616 = 
(1905) W K 229=6 C LJ 434 = 29 All 
*675=A W N (1907), 225. Fol, 29 
Mad 58 = 16 M D J 14. lief: 7 0 C 
234 = 10 0 0 263 = 10 0 0 ^21=110 
0 169. 

(27) Omission to appea' from order. 

284.^Civil Procedure Code, 1882, s. 591. 


In a suit conducted on behalf of a minor by a 
relative, the absence of the certificate of guardian- 
ship required by s. 3 of the Bengal l\Iinors Act 
(XL of 1858) is not a fatal defect; and the fact 
of the Court allowing such a suit to proceed must 
be taken as implying that the necessary permis- 
sion has been given. Even if such permission 
has not in fact been given the irregularity is 
covered by s. 678 of the Civil ’’Procedure Code. 
14 Gal 159 followed. Parmeshap Das v Bela 

9 All 503 

i (29) Declaratory decree. 

286. — Exercise of discretion. 

Held that an improper exercise of the discre- 
tionary power (e g., giving a decree though there 
does not appear to be a sufficient cause of action) 
conferred by s. 42 of the Specific Relief Act, by a 
’Court of first instance, does not in itself consti- 
tute a sufficient ground for the reversal of a dec- 
ree which is not open to any objection upon the 
ground of jurisdiction or of the merits of the rights 
of the parties. Muhammad Mashook AH Khan 
V Khuda Buksh. 9 All 622=7 W N 226 
Sant Kumar v Deo Saran. 8 All 365= 

6 W N 129. 

(30) Allowing assignee of decree to go on 
with execution though he has made no 
formal application for execution. 

287. — Where the Court allows the assignee of 
a decree to proceed with the execution even if he 
has omitted to make a formal application for 
execution, it is an error of procedure and not one 
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5 Errors affecting or not, merits of case 
•^Contd. 

ftfEecting the merits of the case. Dwar Buksh 
Sirkar v Fatik Jail 26 Cal 250 = 

3 C WN222. 


Appellate Zonvi-Gontd. 

5 Errors affecting or not, merits of case- 

Contd. 

merits of the case or the jurisdiction of the Court, 

Devachand v Hirachand Kamaraj. 

13 Bom 449. 


Notes.— Fol: 27 Gal 670, 25 Mad 529; 2d 
Mad 87=14 M L J 474. Ref: 6 
A L J71F B=31 All 82 ¥ B. 


Notes.— 8 M L J 66; 18 Bom 737, 

(33) Execution of document by a pardana> 

shin lady. > 


(31) Exclusion of evidence 

288. — (Ircund for reversal of decision — Civil 
Procedure Code, 1882, s. 57d. 

The exclusion of evidence In the lower Court 
IS not sufficient ground for reversing that Court’s 
decree, unless the Appeal Court comes to the con- 
clusion that the evidence refused, if it had been 
received, ought to have varied the decision. 

Dc Souza V Pcstanji Dhanjibhay. 

8 Bom 408. 

289. — S. 99 (188^ Sec 578)— Prejudice -do- 
cument, refusal of prayer to send for. 

Omisfeion by a Court to send for a document 
and to give an opportunity to a party to prove 
the same is not sufficient to set aside a decision, 
unless such omission has prejudiced the party 
who wanted the document to be proved. (3 Bom 
159; 5 Mad 6; 11 Mad 273; 11 Cal 486; 18 All 768 
Ref: 22 All m (P 0) Dist;) Gopal Singh 
V Ltloo Lall. 10 C L J 27 = 2 Ind Cas 953. 

(32) Error in rejecting documents already 
admitted. 

290. — Oeder of remand — Civil Procedure 
Code, 1882, s. 575, 


291— Civil Procedure Code (18S2) Ss. 385, 
390 and 578 — Perdanashin lady — Refusal of Com- 
mission-Irregularity not affecting the merits of 
a case — Proof of Execution of a document by 
her. 

In a suit on a mortgage-bond the defendant 
denied in her written statement the execution of 
the deed. She then applied for the issue of a 
commission to take evidence, which was rejected 
by the Court of first instance. There was a con- 
current finding of both the lower Courts to the 
effect that there was sufficient evidence of the 
execution of the document by the defendant with 
full knowledge of its contents. It is apparent 
in the judgment of the Suboidinate Judge that 
if the defendant had been examined and had 
given evidence in support of her written statement, 
he would not have believed it, and in their Lord- 
ships’ opinion it could not reasonably have pre- 
vailed against the evidence given by the plain- 
tiffs. Held that the refusal to take evidence by 
commission was not a valid ground of appeal and 
even if it had been taken, it would not have affect- 
ed the merits of the case within 8, 578 of the Ci- 
vil Procedure Code (1885). Akikuunissa Bibi 

vRup Lai Das. 25 Cal 807=2 C W N 566 


^ Where in a suit to recover the amount due on 
three khatas, the first Court found they weie 
bohis and admitted them on payment of Stamp 
Duty, but at a sub«»equent stage of the suit his 
suQcessoc in office was of opinion that they were 
promissory notes, and that, therefore, they, not 
being stamped, could not have been legally ad- 
miitedin evidence, and accordingly dismissed the 
suit; and the District Judge held that, after they 
had once been admitted in evidence on payment 
of the penalty, the (piestion of their admissibility 
could not be raised, and remanded the suit for 
trial m the ments?.— that, under s. 578 of 
the Code of OivU Procedure (Act V of 1852), 
the gigh CoUiifc cQu\d hot interfere with the ordeif 


Notes.— Dist. i8 Cal 37. 


(34) Refusal of Court to suitimon witnesses. 


292. — S, 759 0. P, C. — Refusal of Court to 
summon witnesses. 


Where an application to a Civil Court for wit- 
nesses to be summoned has been refused on the 
ground that the applicant has negligently or with 
intention to delay the hearing postponed the ma- 
king of his application for a summons until a 
time when it would be impossible to obtain the 
attendance of the witnesses at the hearing, and 
the refusal is made oue of tl|e grounds of 
against m de^r^e fu the iuit. that 

the M J 
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Gordd, 

application did not affect the merits of the cas*^. 
if it did affect the merits of case, the ground of 
appeal would be a good one. Bhagwat Das v 

Debi Din. 16 All 218. 

Notes.— Jbl: (1901) W N 9?; 26 All 517. 

(35) Execution of decree against represen- 
tative of debtor. 

293— Civil Procedure 0)def'l882), ss, 231, 

2 and 578— Application by decree-holder for 
execution of deeree by s ibst’tation on death of 
the judgment-debtor to th*" Gourt wh^re the de- 
cree has been transferred. 

A decree wis transferred to another Court 
for execution. Pending the proceenigs one of 
the juigment-d^^^tors died On an application to 
that Court by the juigm'nt creditoi to execute 
the decree against the legal representative of the I 
deceased judgment-debtor, a notice was issued 
under s. <219 of the Coda of Civil Procednre. The 
legal reprbsentative objected that the Court had 
no jurisdiction to entertain the application, and 
that the application shoul i have been made un- 
der s. 234 of the Code to the Court that passed the 
decree. H *ld that, even assuming that an appli- 
cation under s. 234 to the 0>urt which passed the 
decree was a necessary preliminary to proceed- 
ings under s 248 by the Court executing the de- 
cree, the omission to make it was only an irregu- 
larity which did not affect the merits of 
the case, and, under s. 578, the older of 
the Court of first instance abould not have been 
reversed on account of such irregularity. 

Sham Lai Pal v Modhu Sudan Sircar. 

22 Cal 558 

Notes.— 12 M L J 24; 2 C L J 443, 13 
OWN 533. Dist: 27 Cal 468. Not 
Fol:28 Mad 468 B = 15 M L J 116. 

(36) Illegal order of remand. 

294»— 0ml Procedure Code (1883), S. 678— 
Irregularity affecting the merits. — 

Where a District Court reversed the District 
Munsifs decree and remanded the case for a 
lijevised finding on the merits:-— that this 
proeedpre w^ Mta iirm and illegal, and that, 

' 0 inregnlaiSly tnighfe h^ve aff^hi’ed the merits 


Appellate Courl-0i»»<ii. 

5 Errors affecting or not, merits of case- 

CoM, 

of the case, s. 678, Civil Procednre Code, was in- 
applicable. Mallikarjuna v. Pathanenj, 

19 Mad 479. 

Notes;— Bef: 28 Cal .824; 5 C W N 609; 28 
Mad 437=15 M L J 236= 92 Mad 63, 

295 — S. 99 (1882 s. 678) — Remand— Irregu- 
larity, Where an order of remand by the lower 
appellate Court was not strictly in accordance 
with s, 563. Held this was an irregularity such 
as was covered by s. 578. Trailokya Mohini 
Dasi y Kali Prosanna Ghose, 11 C W N 880. 

296 — S. 99 (1833 Sections 564 and 678)— Re- 
mand when decision was not on a preliminary 
point— Consent and waiver. 

Where a lemand is made in a case when the 
suit had not been disposed of on a preliminary 
point, the remand is, not merely irregular but is 
also illegal and all proceedings after remand are 
void. The doctrine of consent or waiver giving 
jurisdiction, considered. 18 Mad 42/ & 19 Mad 
479 App: & Fol: 28 Mad 430. Ref:24 Mad 61 (PC). 
Fol; 28 Mad 457 Discussed: 18 Mad 421 Fol. 

Palni Chetty v. Rangiadoss Natdu, 
4 M LT 479=32 Mad 83 = 1 Ind Caa 746. 

297— S. 99 (1882 S. 578) —Improper remand 
when cured. 

S. 678 of the Code cores the defect m an irre- 
gular order the remand made by an appellate 
Court unless the merits of the case are shewn to 
have been affected in any way by the order. 6 C 
L J 71 ref. to. Debendra Nith Bhattacharjee 
V Basanta Kumar Chakra varti, 5 C L J 8g8. 

298— Where a District Judge wrongly n^ade 
a remand order and expressed his view therein 
about a material point in the case, and the issues 
were tried and findings returned, /leZi tfiat section 
57S coveted the irregularity as the District JTndge 
had been changed and there was no reason to sup- 
pose the defendant would be prejudiced by the 
new Judge ad jiSdjcaiing the cause. 

Shettyapa y. Yellapa, 1894 P J 19Q. 
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Coritd, 

(37) Jurisdiction of a Court where a decree 
has been transferred for execution to 

substitute the name of the transferee 
of the decree. 

2»9—Cinl Procedure Code 2.32— applica- 
tion by a transferee of a decree for execution, 
made to a Court to which the decree was trans- 
ferred for execution— interpretation of section 
232- 

Order passed without jurisdiction, whether 
cured by section 578 of the Civil Procedure Code. 
Having regard to the provisions of section 232 of 
the Code o! Civil Prooedure an application for 
execution ot the decree by the transferee, after 
substitution of hU name, could be entertained 
only by the Court w lic'i passed the decree and 
that the Court to which the decree had been 
transferred for executiou had no judisdiotion to 
entertain it. The casein (1870) U W R 65,(1872) 
9 B H C Rep 46;(7s79)2 All 283 support this 
view. 

When acordingto the abwe veiw no Court 
other than the Coart wuich passed the decree 
can in the exercise of its discretion determine 
whether a tran3f*^r0e of a decree shoul I be allow- 
ed to execute the decree, if any other Court 
determines that matter, it acts without juris- 
diction and its orlf^r could be set aside on appeal 
in spite of the provisions of section 678 of the 
Civil Procedure Code. The ca^e of ( 1«95 ) 22 
Oal 558 distingushe 1. Amarchandra 

Baaepjee v Guru Prosunno Mukerjee, 
27 Cal 4-88. 

Notes— Ref 2.5 All 4 13; 28 Mad 466 F B=: 
I5M LJ116;13C WN6S3, 9CL J143, 

1 CL J 316. Rel;l2 M L J24. 

(38) Court taking action under wrong 
section. 

800— s. 335— Court taking action under 
wrong section— 

Where a Court executing a decree on com- 
plaint made by the decree-holder took action i 
under s. 331 of the Code of Civil Procedure ins- 
tead of under s. 3 n, which was the section ap- 
plicable to the facts of the ease, it was hHd that 
the action of the Court would not be covered by 
s. 678 of the Cof\e. ,^hain Tian Lai v Haidar 

9**'®’*' II W Ji 79, 


Appellate Court-(7ortW. 

5 Errors affecting or not, merits of case- 

^Contd. 

(39) Judgment-Creditor ®PP‘®9^ring by nn 
agent holding a power of attorney. 

301— S.37— Where the j tidgmenf-creditor ap- 

peared in fhe Court of First Instance by an agent 
holding not a general power-of-attorny as requir- 
ed by S 37 but one for the particular case only 
without objecHoo, held that the irregularity was 
one not affecting the merits of the case or the 
jurisdiction of the Court, and the order of at- 
tachament given by the Ourt of First Instance 
should not on that account have been set aside 
on appeal. Charles Palmer vSorabji. 

1886 PJ 63. 

(40) Application to stay execution of decree 

not made absolute- 

302- S. 99 (1882 S. 678) -Sde in execution 
—Mortgage decree directing the sale of the mort- 
gaged property— Decree nisi not absolute— Ap- 
plication to stop the execution— 

After an order was passed for sale of the 
mortgaged property in execution proceedings 
taken under a mortgage decree directing the sale 
of the m jrtgaged property in default of payment 

by the mortgagor within a certain time, an ap- 

plication was made by the mirtgagor to stop the 
execution on the ground that there was no decree 
and that therefore his right of redemp- 
tion was not extinguished. ^ 

Be7d, (1) that all the conditions of s. 89 
Transfer of Properiy Act, 1882, having been 
complied with except that in the application for 
the Older for sale the word absolute ” did not 
appear, the application must fail; 

(2) that even if there had been an error it 
was of the most techmcal desoriptioa and ’one 
numfestiy covered by s. 678 of the Civil Pro- 
cedure Code, 1883. JHancherji v Thtkopdas. 

5 Bom L R 389. 

(41) Appeal against opdep absolute fop 

sale. 

aale^^f ^ 578)— Order absolute for 
sale-Appeal as from order-Error immaterial. 

Where an appeal was preferred against an 
order absolute for sale treating it as an appeal ag- 
ainst an order and not from an original decree (on- 
oneoualy according to the court ), SeU that the 

XZTr 
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5 Errors affecting or not, merits of case- 

Concld. 

NotcR:— Fol: 10 0 L J 91 ; Bef: 10 C L J 115. 

(42) Re-opening execution proceeding 
under wrong section. 

S04.— Ss 47, 99; S 114; O 47 r 1 (1882)— ss. 
244,678, 633— Petition to-open execution— Be- 

view. — 

Where such an application was made by the 
decree-holder referring to both ss 244 and 623 G 
P C, and the first court thought that the latter 
section was inapplicable and re-opened the pro- 
ceedings under s 244, 

lleld-That even if s 625 only was applicable, the 
order of the first Court could not, having regard to 
sec 57H,C P C., be interfered with on appeal. 
Nilratan Khasnobish v Ram Rutton Chatt- 
erji 5 C W N 627. 

(43) Disposing of suit on Sunday. 

305.— S 99 (1882 s .ITS) -Irregularity— Dis- 
posal of a suit on a Sunday, 

Held, that the disposing of a civil suit on a 
Sunday is a mere irregularity which is covered by 
the provisions of s 578 of the Code of Civil Pro- 
cedure. 9 All 3b6 and 16 W B C B 230 ref to^ 
Sheo Ram Tiwari v Thakur Prasad 

1907 A W N 168= 29 All 562= 
30 All 136. 

(44) Appeal heard before the hour fixed 
for hearing cases 

3 05 A. — Appeal heard before the hour fixed 
for hearing cases — Court refusing to hear pleader 
on his appearance — Material irregularity.— 

Kfid, that where an appellate Court disposes 
of an appeal, before the hour fixed for hearing 
eases, and refuses to hear Appellant’s Counsel, on 
his appearing in time, it acts with material irregul- 
arity and its order is liable to be set aside on re- 
vision. Chand v Devi Ditta 14 P W R 1907, 

Appellate Count— Beversal of decree by -See 
Judgment— Language of Judgment. 

L B R 1872-1892,953 

Appellate Court-See Practice & Procedure 
, H.RR38 

' C.f’- 


Appellate Court-6<?nifi. 

6 INTERFERENCE AND POWER TO VARY 
ORDER OF LOWER COURT. 

(1) Power of, on appeal expartc. 

306 —Power to raise points in absence of Re- 
spondents — Act XXIII of 1861 s 37. 

An appellate Court, hearing an appeal ex- 
paHe in the absence of the respondent, cannot, 
mo motu, raise points in favour Of the respon- 
dent, but must confine its decision to the ques- 
tions raised by the appellant. Durga Prasad 
V Khairati. 1 All 545. 

2 Making different case for appellant from 
that which he makes for himself in first. 

Court. 

307— Practice. 

A Judge is not permitted to make, on appeal, 
a different case for the appellant from that which 
he alleged for himself in the Court of first in- 
stance. Kachubhai v Krishna bai. 

2 Bom 635. 

308 — A Court should not make a new ca«e or 

another defence for defendant. Vithoba v 
D. Anna Rozario Mendosa. 1888 P J 212. 
Govardhand«s V Lilachand. 1889 P J 81 
Hirasing v Rupaji. 1890 P J 166 

Vighneswarbhativ Vithalbhat 1888 P J 256 
Narayan v Sakharam. 1889 P J 42 

309 — Partition suit — Preliminary order for 
partition— Final decree— Appeal— In appeal both 
can be questioned — Practice— Pleadings. 

It is open to an appellant, in an appeal against 
the final decree in a partition suit to quest-ion 
the correctness of the preliminary order or de- 
cree tor partition when no appeal was preferred 
against such order within the time allowed by 
law. 

It is not open to an appellate Court, to mS-ke 
out a new case for first time in appeal contrary 
to the pleadings in the first Court. 29 Cal 75% Fol 
Mulla Abdul Hai v Khatija Begaiu 
10 Bom L R 511^ 

(B) Travelling beyond record. 

310— An Appellate Court should not ordi- 

narily travel beyond the recoid, or take up points 
which are not the subject of appeal before it 
K«shinath Foy Cbowdhry v Roy^ Dwarka^ 
nat{h Chuckerbuity. 7 W R 61. 
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6 interference and power to vary 
order of Lower Court— 

Notes— Hef 24 All 67. 

311 — S. 96 (1) (2)=:540 — JuHge making new 
case. 

Where the plaintifi’s claim was for a declara- 
tion that a certain wall was his pmperty ..and 
for damages for injury to the wall, a^^d no other 
case was attempted to be made, by either of the 
parties in both the Courts: held that the Judge 
110 right to make a new case for 
the plaintiff and grant him relief on the ground 
that he had an easement or right to have the wall 
maintained as a dividing wall. Mahadev 

vWaman. 1890 PJ 126. 

312 — Heversal of decree in favour of person 
not party to appeal. 

In an appeal against only one of the success- 
ful parties the decree in favour of the other auc- 
cesful persons who are not joined as respondents 
cannot be reversed. Ramchandra v Mor. 

1887 PJ 34.8. 

313— C P CO 41, r.l SS641 — Point not raised by 
parties in both Courts, Court of appeal raising 
propno motif. 

It is illegal for a Couit of appeal to raise of 
its own motion a point not raised by any of the 
parties in any of the pleadings in the ^'ourt of 
first instance as well as before itself. 
Varadhbhai v Bhaiji. 1891 P J 191. 

S14»— C.PC. 0. 41, r. 2-ss 642, 674. Objection 
as to cause of action— Appeallate Court raising 
proprio motii. 

An objection that there was no cause of action 
when the suit was instituted not raised by the 
defendant either in the Court of first instance or 
in his memo of appeal ought not to be raised by 
the Appellate Court. Nasarvanji v Oangadas 

1891 PJ 102. 


Appellate CouTl-Contd. 

6 Interference and power to vary 
order of Lower Court— Ci>w^u5. 

(4-) Decision of case on issue not raised 
in Court below. 

315— A lower Appellate Court is not justified 

in determining an appeal on an issue which was 
not raised between tue parties in the Court of 
first instance. Ustoorun v Mohun Lall 

21 W R 333. 

Prankishore Deb v Mahomed Ameer 

21 W R 338. 

Rukmini Burmonia v Food tin Koomarce 
Burmonia. 23 W R 408. 

315A — Allegations— Decision on these allega.. 
tions — New cases in appeal not allowed. 

A litigating party can only succeed meumdim 
alleffatpct prohate^ and the Courts should cheek 
the tt-ndeney of defeated l^tlg^ut^j to evade their 
defeat by devising a new case which was never set 
up when it should have been set up. It is, there- 
fore, not open to a Court of appeal, to expose a 
party after he has obtanud his decree to the 
brunt of a new attack of v\uich he hafi never had 
any notice during the nearing of the su.t. 

Nathu Piraji Marwadi v Umedmal Gadumal 
10 Bom L R768. 

316 — S. 66 — Ejectment- Alternjitive case — 
New case m appeal- Failure to piuv^ lease alleged 
—Amendment— Change of form of suit. 

Where a plaintiff! sues to eject a dcfimdant 
on the ground that he is holding under a i^i-e 
which has expired and fails to prove the leas< , 
the Appeallate Court cannot go into the question 
of title and give the plaintiff a decree on that 
ground, but must limit the plaintiff to the case 
made in the plaint. Venkoba v Naigana 

1874 P J 237. 

317— S 28-Pleading8-Mortgage- Redemption 
suit— Cause of action— Procedure— Dismissing 
suit as against some defendants. 








I 



•» 314 A— J uriadiction to go into point not taken 
in lower Courts. 

The second appellate Court has no jurisdiction to 
go Into the point as to which the parties have 
neitber joined i^sue nor diw-usstd in either of 
the lotvef Oourts, Vei katasubramania 
tatliipi* Y Stibramania Iyer* 


% I / 


? Ill L f ? 14 >. 


Plaintiff sued to redeem a mortgage as assignee 
of G, the heir of B, the mortgagor, defendants 2— 
4 being joined as tenants of the mortgagee in poss- 
ession. Defendants 2-4 denied the tenancy, 
claimed to be heris of B, and alleged to have 
redeemed the moitgage. The Sub-Judge found a 
was B’s heir and that defendants 2—4 had not 
redeemed, and decreed for plaintiff, Mdd^ that the 
District Judge on ap|>eal hjr defen^l 


t 
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6 Interference and power to vary 
order of Lower Co\XTt—Cjtdd. 
anfes 2—4 alone, in raising an issue as to the horn 
fide$ of G’s assignment to plaintiff, as the fact of 
the assignment was admitted hy the defendants 
2 — 4, who claimed adversely both to plaintiffs 
and G. ffeld^ further, that the Sub Judge would 
have exercised a sound discretion in dismissing 
the suit as against defendants 2 — 4 when he found 
that the cause of action alleged against them was 
not proved. Kesha v v Waman 1889 P J 61. 
(5) Decision on issue not taken in Court 
below. 

318— Want of evidence ^for decision. 

No issue was taken in the Court of first instance 
on the question whether an agreement was void 
ior champerty. An issue was raised on this ques- 
tion by the Appellate Court, and ( no evidence 
being taken) was decided in favour of the defen- 
dant. Hcld^ on special appeal, that unless it was 
manifestly apparent on the face of the proceedings 
that the agreement was against morality or 
public policy, the Appellate Court ought not to 
have held it void. Ramrav Khandcray v 

Govind Pandshet 6 B H G 63. 

Notes -lief.- 11 All 128. 

319— Appeal— New point. 

A point can be raised for the first time in ap- 
peal if it is purely one of law and does not involve 
any disputed question of fact. Hiralal v The 
Thana Municipality 1891 P J 84?. 

(5- A) Right of Appellate Court to adjudge 
on questions, not the subject of an issue. 

319 A — Pleadings — Suit for money-Objection 
to maintainability of suit — Defendant’s consent 
while giving evidence to plaintifi’s rec'^vering the 
amount, whether validates suit — Issue not framed 
— Right of Appellate Court to adjudge on questi- 
ons, not the subject of an is‘=Jue. 

Wher^, in a suit for money, an issue is framed 
as to plaintiff’s right to maintain it, the mere 
consent of the defendant, while being examined 
as a witness, to plaintiff’s recovering the amount, 
will not be sufficient to entitle the plaintiff to 
maintain the suit 

Where no issue on a matter is raised by the 
pleadings and the Court of first instance has not 
dealt with jt, it is not corppetentto the Appellate 
Cour|i to entertain the question in appeal , 

Maljaikojandu Chettiar v Peria Pillay. 

10 lad Cas 351. 


AppelUle LoMri-Couti. 

6 Interference and power to vary 
order of Lower Convt—Cohtd. ’ 

(6) Raising issue without cross appeal. 

320— Appeal G‘om decree partly in favour of 
appellant. 

When a deciee gives title to land to defendant 
and right of way ^o plaintiff, and plaintiff alone 
appeals, the Appellate Court must not raise an 
issue as to light of way without cross-appeal from 
defendnat Sookhanundamoyce Debia v 
Baney Madhub Mookerjee 1 W R 73. 

Notes -Ref: 12 W R 489. 

320 A — Decree in favour of plaintiff-Appeal 
by plaintiff alouc-Appi Hate Court not to modify 
decree so as to affect plaintiff, — Dismissal, proper 
course — 

Whore the plaintiff, in whose favour a decree 
had been passed, prepaied an appeal and the def- 
endant did not appeal, it was not competent to 
the Appellate Court, on finding that the plaintiff 
was not entitled to so much of the relief as had 
been granted by the first Court to modify the 
decree of the first Gouit so as to affect the plain- 
tiff prejudioially, but ii- could only dismiss his 
appeal Lai Bhai y Deochand, 4. C P L R 111 

320 B— Appellate Court— Appeal of the de- 
fendant —Decree in favour of plaintiff-respondent 
who has not appealed against another respondent 
—Civil Procedure Cod*:*, sections 644 and 561.— 

There is no rule of Procedure which would 
Justify an Appellate Court, on the appeal of one 
defendant, in decreeing in favour of a plaintiff- 
respondent against another respondent who was 
also a defendant in the first Court, in the absence 
of any appeal or cross- objection by the plaintiff 
filed in the Appellate Court. 

The general rul^ is then an Appellate Court 
can only modify a judgment or decree so far as 
it affects the appellant, without interfering as to 
parties who do not appeal: the Code of Civil Pro- 
cedure provides at least two exceptions to this 
rule, which are contained in Sections 544 and 661 
of the Code.— Rani Ditta v Mohkam. 

46 P. R. 1892. 

321- Ss Objection not taken -Reduc- 

tion in intere®t. 

It is not competent to an Appellate Court to 
lower the latc of interest awarded by the Court 
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6 Interference and ptower to vary 
order of Lower Court--' Contd, 
of B'nrs^ Instance, and to which no objection is 
taken in appeal. Sadashiv v Bhivji. 

1886. P. J. 10. 

( 7 ) Giving relief not asked for. 


Appellate Court-<7w^i^. 

6 Interference and power to vary 
order of Lower Court— Contd. 

Where the defendant does not appeal against 
or object to the amount awarded by the first Court 
to the p! iintifi, it IS not open to the Appellate 

Court to reduce it. Nayancliandra v Naryan. 

4 Bom 2B3. 



322— Civil Proceduie Code, 1859, s. 331— 

An Appellate court exceeds its authority in 

giving a plaintifi relief for which he does not ask, 
although, under Act VlII of 1869, s. 334, the 
Court may decide an appeal before it on other 
grounds than those stated in the memorandum of 
appeal. That section does not entitle the court to 
go beyond the subject-matter of appeal. 

Skaroda Soonduree Dabee v Gobind Monec 
Brojo Soonduree Dabce. 24 W R 179 

Notes— Ref: 26 Cal 114. 

323 — 661 , 642. — The Lower appellate Court is 
is not justified in setting aside an order of ^he 
Ooutt of First Instance awarding compensation 
when no question was raised about it in appeal. 

Naapayen v Yamunabai. 1889 P J 136. 

324 — A oistricb j udge should not reverse an 
order on a preliminary ground of an irregularity 
not complained of by any one. Bala ji v Govind 

1885 P J 31. 

325 — Relief not asked for in plaint — Varying 
of decree in appeal to prejudice of persons not 
before Court. 

it is not competent to a Judge to award a 
relief not asked for in the plaint. A decree cannot 
be varied in appeal so as to prejudice persons 
who, tiiough parties to the original suit, were not 
joined as respondents in appeal. Anant v. 
Ramchandra. 1885 P J 223. 

826 562, 542- Where the Court of First Inst- 
ance decree redemption of a particular land to 
the plaintiff and on appeal by the defendant the 
Appellate Court decreed redemption to the plain- 
^ tiff of other land in addition to that laud; held, 

; that, as the original decree was not objected toby 
the plaintiff, the Appellate, Court was wrong in 
varying it in the manner it did. Bapu v 

Jankibfli 1886 P J 50. 


828— Appellate Court reversing part of decree 
not appealed against— Alternative claim — Res 
J udicata. 

Whei e plaintiffs had in a previous partition 
decree against the defendants were awarded 
lands A but were unable to execute the said de- 
cree as the lands were in possession of mortgagees, 
and the plaintiffs thereupon sued the defendants 
for possession of lands A or in the alternative of 
lands B that in certain other procedmgs between 
other co-sharers were allotted to the plaintiffs and 
the Court of first instance awarded the plaintiffs 
lands A and the plaintiffs did not appeal but the 
defendants appealed and the Appellate Court 
reversed the decree awarding lands A but award- 
ed lands B, held that if the mortgage was redeem- 
ed by any of the defendants plaintiff could make 
a further attempt ta recover lands A by the exec- 
ution of the original partition decree but that 
they could not bring a fresh suit, that the first 
Court’s decree awarding those lands in this suit 
was therefore rightly reveised but that as that 
portion of the first Court’s decree which rejected 
the alternative claim for lands B was not appeal- 
ed against by the plaintiffs, the appeallate Court 
had no power to award that claim SidaRavant 
V Balasavaut. 1893 P J 64. 

329— Appeal remanded for retrial, the ap- 
pellate Judge making a case not put forth by 
defendant. Plaint construed. Panji v Jania. 

1896, P J 405 

330— S. 96 (1) (2)=540 Where a 

defendant did not appeal from a Sub- 
ordinate Judge’s decree, held that the District 
Judge ought not to have altered it in his favour 
when determining the appeal of the plaintiff, 
Ahelaji v Gaju. 1892 P J 99. 

( 9 ) Improper procedure. 

331— Suit by raiyat for rent, 


(8) Alteration of decree on appeal. 

327 — Defendant not obfeofiog ijo decree on 
appeal— , • . . 




'>■ 




In a suit by a raiyat against a ^^indar 
rent, the Court of fir^ ipstanco ^ve 
decree for a pkrl of M^claimi. 3lhe 

led against the disallowance of the residue. The 
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6 Interference and power to vary 
order of Lower Court— 

J adge an appeal reversed the decree and dismiss 
ed the suit, although no objection was made by 
the defendant to the judgment of the Court below, 
merely saying that a claim for rent by a raiyat 
against a zamindar was absurd. On appeal to the 
High Court, the decree of the Judge was reversed, 
and the original decree established. Hem 

Chunder v Ahmed Reza. 

Marsh 332: 2 Hay 429. 

(10) Rejection of appeal. 

332 — Eejeotion of appeal — 

Qwere — Whetherjafter registering and admit- 
ting an appeal, and causing notice to be served, 
an Appellate 6burt can reject the appeal as not 
being filed within the prescribed time. 

Secretary of State for India in Council 
Y. Mutu Swamy, 4 B L R Ap 84= 

13 W R 245. 

Notes:— See 13 W R 243. 

(11) Raising question on second appeal 

333— Act Vlll (B 0) of 186f?, Sections 5, 27, 
28, 29, 30, 58— Limitation — Execution of decrees 
in Bent suit. 

Application having been made in December 
1877 for the sale of moveable property of the 
judgm<=‘nt-debtor which bad been attached in exe- 
cution of a decree passed in June 1876 in a rent 
suit under Act VIII (B 0) of 1869, it was, on the 
13th march 1878, directed that the judgment- 
creditor should proceed against the tenure in re- 
spect of which the decree had been made, and on 
the 16th March the attachment was withdrawn. 
Although the amount of the decree and the costs 
were under Rs 500 the judgment creditor, on the 
19th Angust 1879, again applied for execution, 
treating the decree as for an amount exceeding 
Es. 500, the costs of an appeal being added to the 
costs originally directed by the decree. 

B.eld^ distinguished the cases of 
SOLE 189, and J 0 L R 261 
that the application was barred under Act VlH 
(BO) of 15’69, Section 68, the attachment and 
exoution proceedings not having been allowed to 
stib&feii further that the costs of appeal 

eouldi not be added to the costs under the original 
idowe ffo the ease within the latter 
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6 Intcpfercnce and powef to vary 
order of Lower Court— 
portion of section 58 of that Act. Kadumbini 

Dabya v Koylash Chunder Pal Chowdhry 
6 Cal 554=8 CLR19. 

(12) Exparte decree passed wlien summons 
had not been Ecrv<*d in sufficient time 

334— Where an ex-2)a>te decree was passed 
against the defendant and it appeared that the 
writ of summons had not been served upon him 
in sufficient time to enable him to appear and ans- 
wer the Appellate Court reversing the order of 
theOourt of first instance, directed the ex*parte 
decree to be set aside and ordered a new trial. 

Chanbasappa Bin Sangappa v Mainba Bin 
Mahadshet. 7 Bom H C 188 

(13 j Grounds of appeal 

335 — Contention abandoned in lower Court. 

An appellant in regular appeal may not, at 

the hearing , raise a contention of law expressly 
abandoned by him in the Court below, and not 
contained in the memorandum of appeal. 

Pabitra Dasi v. Damudar Jana 
7 B L R 697=24 W R 397 note 

(14) Finding of Court not appealed againiit. 

336— A finding of the first Court not appeal- 

ed against cannot be interfered with by the Ap- 
pellate Court Kalee Das Roy v. Khiroda 
Soonduree Debia 16 W R 300 

336 A— s, 642— Power of Court to modify 
part of decree not appealed from. 

The appellants sued for arrears of rent and ob- 
tained in the Court of first instance a decree for 
Es. 116-12-8 a portion of what they claimed. The 
respondent did not appeal. The appellants appeal- 
ed from that part of the decree which dismissed 
a portion of their claim.The lower appellate Court 
reduced the amount awarded to the appellants 
to Rs. 46. Seld that as the award of Rs 116-11-8 
to the appellants by the Court of first inslmio^ 
was not a subject of appeal to the lower appellate 
(Jourt, that Court was not competent to interfere 
with It. Sita Ram v. Banno Bibi. 

1 W N 40. 

336 B— Fiobate — Will attacked as forgery — 
Question whether testator was dn sound, disposing 
state of mind not raised in the written statement 
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6 laterference and power to vary 
order of Lower ZovLft-^Cojiid. 

oy issues— Wnefcher Court can go into it and de 
cide tbe case on that point — Lower Court’s find- 
ing — Such finding not to be easily reversed on 
appeal. 

In a suit for probate, it is open to the Court to 
require from the plaintijff strict proof that the 
testator was of a sound testamentary capacity 
when he executed the will, and to dismiss the 
suit‘ if such proof is not forthcoming though the 
plea was not raised either in the written state- 
ment or in the issues, the only point taken by 
the defendants being that the will was a forgery. 

Further kelil^ an appellate Court ought to be 
extremely chary in interfering with a finding of 
fact, where that finding is based upon tbe ground 
that the Judge who heard the evidence and saw 
tbe demeanour of the witnesses did not believe 
them. 32 Mad 400 appl, Marmayula Venkata 
krishnaiah y Annapurni Amma 
2 ML W N a911) 330=10 M L T 304. 

(14 A) Interference with part of decree not 
appealed againiit 

336 C— Interference with part of decree not 
appealed. 

An Appellate Court should not interfere with 
a part of a decree not appealed against. Ma 
Ton V Maung Lu. U B R 1892-1886 vol II, 7 

(15) Presumption of correctness of 
judgment of lower Court. 

337 —Grounds for interference with.— 

An Appellate Court ought not to interfere 
with the judgment of the lower Court until per- 
fectly satisfied that the conclusion arrived at by 
the Court below is erroneous. It is a presump- 
tion of law that the judgment appealed against 
is right until the contrary is shown; and when 
there is a doubt about it, the benefit of that doubt 
should be given by th<» Appellate Court to the 
respondent. Tayubunnissa Bibi v. Kuwar 
Sham Kishorc Roy, 7 R L R 621==: 

15 W R 228. 

(16) Judgment of lower Court. 


Appellate Courl-Oontd. 

6 Interference and power to vary 
order of Lower Conrt'^ Conid, 
and significant facts before it reverses a judg- 
ment of the lower Court, and should show a pro- 
per basis for its conclusions. 

Anisul Futwa v. Chando, 8 B L R Ap 3. 

339— Case of full ownership— Belief based 
on limited interest. — 

When the plaintiff sued to recover an encroah- 
ment on certain land alleging that he was full 
owner of it and the J udge found against the pla- 
intiff as to the ownership but awarded his claim, 
held, that as no otWer case but that of full owner- 
ship was put forward in the plaint and the plead- 
ings, plaintiffs suit ought to be rejected. 
Manjabhat v. Devarbhat, 1890 P J 278. 

340— Suit for possession— Money award— 
Appellate Court reversing decree wholly on pla- 
intiff’s appeal for possession— Waiver— Pleader’s 
statement. 

Where in a suit foi possession of land on a 
sale-deed ^he Court of First Instance held that 
the transaction was really a mortgage and award- 
ed the plaintiff a certain amount and in appeal 
the pUintiff appellant’s pleader urged that he 
must have possession of the land or nothing and 
thereupon th#* Court reversed the whold decree, 
held that the pleader’s statement was not a wai- 
ver of his client’s right to the money and that 
therefore that portion of the decree which was m 
plaintiff’s favour should not have been reversed. 
Bapu V. Pipa, 1893 P J 231, 

341— Grounds for reversal.— 

An Appellate Court is bound to state its rea- 
sons for reversing the decision of a lower Court. 

Mah<5deo Ojha v. Parmeswar Panday, 
2 B L R Ap 20. 

Lalla Sooklall Sing v. Bussoodhun. Noor 
Ally V. Lalla Sooklall Sing, W R 1864, 347, 

341A— Procedure— Will— Probate-Apprecia- 
tion of evidence — When an appellate tribunal 
will disturb the finding of th« Lower Court on a 
pure question of fact— Judge approaching evi- 
dence with strong pre-possession and pre-concei- 
ved theories— Lrroneous procedure, 


338— Grounds for reversal of— Defect in in- 
— In sr^lficient finding. — 

shomkl findsomf* sufficient 


Where the questions at issue depend en^r^y 
on the proper appreciation of the evidenc*^ of 
the witnesses examined in the case, it !s an 
obvious duty of the appellate iHUmi not U 
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6 Interference and power to vary 
order of Lower Court— 

disturb the conclusion of the Court of trial, 
unless it is satisfied that the Judge of First In- 
stance who had the witnesses before him has, in 
dealing with the evidence, adopted an erroneous 
procedure and has decided against the clear 
weight of the evidence. 

Where the District Judge approaches the evi- 
dence in support of the will with strong pre- pos- 
session against its authenticity, based on what he 
considers to be suspicious circumstances connect- 
ed with its appearance and the tenor of its con- 
tents, and rejects that evidence mainly on cer- 
tain pre-conceived theories of his as regards the 
general credibility of witnesses belonging to a 
certain class, the method adopted by the District 
Judge in dealing with the case is clearly wrong. 

Ramaswami Chettiap v. Karuthalachi, 
(1911)2 MW N495. 

342 — As G had not legal notice of the plaint, 
the Appeal Court allowed his appeal. Ihe right 
coarse in the appeal would have been to reverse 
the decree and send back the case for retrial after 
a summons had been issued and served properly. 

Mor V. Govindpao, 1889 P J 330. 

843 — ^Where although the plaint stated no 
cause of action against certain defendants, they 
claimed to be in possession as mortgagees, and 
the question of plaintiff’s right as against them 
was tried by the lower Court; held that the Ap- 
pellate Court ought not prop no motu to have ob- 
jected to the trial of this question in this suit 
against another defendant tor specific perform- 
Gopalacharya v. Lakshman, 
1889 P / 129. 

344— Ss. 501, 542 — Part of decree not appeal- 
ed against— ‘Right to reverse. 

An Appellate Court has no right to reverse 
that part ot a decree against which no objection 
is raised either by the memo of appeal nr oross- 
ohjections. Krishna v. Suhramanay*?, 

1890 PJ 208. 

(17; Appeal on Full Court fee from decree 
dismissing Suit in Part— Remand of whole 
Case,r though no cro«s appeal or objections 
preferred. 

f4| Cfvil Piocedure^ode ss.562, 578-|*factiqe 


Appellate Court- 

6 Interference and power to vary 
order of Lower Court— 

-Dismissal of whole suit on remand — High Court 
competent in second appeal to consider validity 
of remand order mot specifically appealed-Civil 
Procedure Code, ss. 544, 661. 

A plaintiff whose suit had been decreed in 
part appealed from so much of the first Court’s 
decree as was adverse to him, and stamped his 
memorandum of appeal with a stamp which would 
have covered an appeal from the whole decree. 
The defendant did not appeal or filn cross-object- 
ions. The lower Appellate Court remanded the 
whole case to the first Court under s. 665 of the 
Civil Procedure Code, the plaintiff not appealing 
under s. 5S8 (28) from the order of remand. The 
first Court then dismissed the whole suit, and, on 
appeal by the plaintiff, the lower Appellate Coart 
confirmed the decree. On a second appeal to the 
High Court, hrld (i ) that the High Court was 
competent to consider the validity or propriety 
of the order of remand, though it had not been 
specially appealed against; (ii) that the order of 
remand was vUra vires, so far as it related to 
that part of the first Court’s decree which was 
favourable to the plaintiff, the lower Appellate 
Court not having jurisdiction, in the absence of 
any appeal or objections by the defendant, to 
disturb that part of the decree; (lii) that the or- 
der of remand was not made valid by the subse- 
quent appearance of the plaintiff before the first 
Court or by the appeal from the first Court’s dec- 
ree on the remand; and (iv) that the case was not 
covered by s. 578 o! the Code. Per Mahmoud, J. 
— S, 644 had no application to the case, th.it sec- 
tion relating only to cas s where one or more of 
the parties arrayed on th * same side appealed 
against a decree passed on ground common to all, 
and pot c ises where either of two opposite paities 
appealed from a part of the decree upon a Court- 
fee sufficient for an appeal from the whole. > 
Moore’s IJ. 283. 10 Moore’s I A 340 and 12 
Moore’s 1 A 157 referred to. Cheda Lai v 

BaduUah. 11 au 35. 

(18^ Application to set aside sale in execu- 
tion of decpee-Coupt reversing lower Court 
oil evidence taken before necessary party 
was added. 

34B— Superintendence of High Court— Civil 
Procedure Code, s. 622. 

4 alleging himself tp be the umlivide^ 
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brother anfl as such the legal represf^atative of a 
decease! judgment-debtoi, applied to have set 
aside a salp of certain property alleged him to 
be joint family property, which h id taken pla^e 
in execution of the decree. He did not make thp 
purchaser a party to such applicitiou. The Court 
of first instance dismissed thf» application. On 
appeal, the Appellate C > i^t m ide the purchaser 
a party to the proceedings, i id,holding that there 
was irregularity in conduct ng the sale, reversed 
the order of the Court of fir si instance IlpId that 
th» Appellate Court was vvrong in so holding upon 
evidence re^»>i I ■‘d by the Court of first instance 
when the purchaser was not a party to the pro- 
ceedings, and the order of the Appellate Court 
was set aside under a. d22 of the Code. 

Subbarayadu v Pedda Subbarazu 
16 Mad 476. 


Notii s: -Ap: 2d Bom 450; Dist: 22 J/ad 68 F 
r Ref: lS>Mad 167. 


S r7 —Suh. Judge discharged J from liability, 
that the District Judge was wrong in 
allowing ex'^cution against J who was no party 
t) the appeal. Jagannath v Vinayek. 

1889 P J 185. 


(19) Want of cause of action. 


348— G-rounds for rejecting plaint-Civil Pro- 
cedure Code (1877) s. 53. 

A suit was brought for confirmation of posse- 
ssion and declaration of title. The plaint 
did not dislose any facts from which 
it could be said that the defendants 
denied the plaintiff’s title, but from the proceed- 
ings in the lower Court, it was established that, 
before the suit was brought, there was a dispute 
existing between the patties as regsrds the title, 
and that a decree m favour of the plaintiffs had 
been passed by the Court of the fir«it instance on 
the merits of the case:— that, the although 
under s. 6S of the Civil Procedure Cole, the Mun- 
sif might have rejected the plaint on the ground 
that it did not disclose any cause of action, still 
the Appellate Court could not reverse the decree 
solely on that ground, nnless it is satisfied that no 
such cause of action was established on the evide- 
nce Shah Ahmed Sujad v Tare<* Rsi. 

7 Cal 343. 


: NqtjW-Fol: 2 C L J 6:U. 


Appellate 

6 Interference and power to vary 
order of Lower Court— Oontd. 

(20) Power of the Court of Appeal to vary 
decrees appealed from in consequence of 
circumstances occurring subsequently to 
the date of such decrees. 


349— Partition suit— Death of a co-parcener 
pendent lit<^. 

When the decree of a Subordinate Court is 
un ler appeal to the High Court, it is open to the 
High Court to vary it either in points in which it 
IS erroneous or in respect of matters occurring 
subsequently to the date of such decree which are 
admitted. The plaintiff obtained a decree in a 
paitition suit in the Sudordinate Judge’s Court 
foi his share in certain joint family property m 
the possession of the defendants(his co-parceners). 
The decree was affirmed on appeal. The defend- 
ants filed a second appeal in the High Court, hut 
bef ire it was decided, one of the defendants dief. 
The plaintiff at the hearing of the second appeal 
claimed a larger share in the family property 
th xn he had been awarded by the decree of the 
Courts below. that he (plaintiff) was enti- 

tled to a share in that of the co-parcener who 
du d pptident^ Utpy and that the decree appealed 
fro n ought to be varied accordingly. Sakha- 
n m Mahadev Darge v Hari Krishna Dange 

6 Bom 113 


Notes:— Diss: 19 Mad 545. Fol: 1 Bom L E 
?18; Dist: 21 Mad 288. Ref: 19 Bom 632; 
25 Bom 606; 28 Bora 201; 11 <J W N 732; 
5 C L J 74. 


350— Duties of— Power to take notice of 
su’)sequ<=‘nt fact trancpiring during pendency of 
ap leal— Discretion. 


As a general rule, a Court of appeal, in consi- 
dering the correctness of the judgment of the 
Court below, will oonfiae itself to the state of the 
case at the time such judgment was rendered, and 
will not take notice of any facts which may have 
arnen subsequently. 

(12 Mad 136; Mad ^S8; 21 Bom 707; Eef ) 

But the Court will, in exceptional cases, de- 
part from this rule, specially where, by so dhing, 
it can shorten litigation and best attain 
the ends of justice, by pT*eserving the rights of 
both parties. It is not only in the poWer^ Ibui it 
may sometimes bA the duty, of a Omirl of appeal 
to take notice of wMfb 


J 
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during the pendency of the appeal, and smh 
events when not appearing on the record 
be proved hy extrinsic evidence. 

(6 Bom 113; la Mad 350, I Bom L R 218; 15 Bom 
006 = 11 All 148; 41 U 0 A 585, 101 Fed Rep Ref ) 
Ram Ratan Sahti v Mohant Saliu 
6 C L J 74=.ll OWN 732. 

Notes'—Fol: 6 0 L J 102, 662. Expl* 13 0 
W N 815. 

351 — Sale, setting aside — Second appeal— — 
Order, passing of, event happening after,— Duty 
of Appellate Court— Ex parte decree— Sale — 
Application to set aside ex parte decree, pend- 
ing"Coiirt, d’rcretion of. 

It is only competent to a Con it of appeal, hut 
it may be its duty to take notice of events which 
have happened since the order challenged in ap- 
peal was made. 

When a sale has been set aside on the ground 
that the decree, in execution of which the sale 
took place, has been nullified by an eji^-paite 
iecree in a regular suit, and an appeal Has been 
preferred against the order setting aside the 
sale, if, during the pendency of the appeal, the - 
varie decree is set aside and the original decree 
restored, the appeal ought to be allowed and the 
sale restored. 27 Cal 810 and 31 Cal 499, Ref 6 
C L J 92 and 6 C L J 74, Fol: Ramyad Sahn 
V Bindeshwari Kumar* Upadhay 
6 CL J 109 

351A — Varying of 

It is open to the High Court to vary the de- 
cree under appeal not only for error, but also on 
grounds which have come into existence since 
it was passed, Rustomji v Purushotamdass 

3 Bom L R 227. 

351B — Court’s process, abuse of — Wrong 
done by order of Court— Court’s inherent power 
to rectify — Events happening after the filing of 
appeal. 

When there has been a wrong done by an or- 
der of Court which has been set aside on appeal 
the Court executing the decree without express 
authority of law is competent to put the parties 
in the position which they occupied before that 
order. 

It is not only competent to a Court of appeal, 

y| 
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but it may be its duty, under certain circum- 
stances, to take notice of events which have 
happened since the order challenged in appeal 
was made, o 0 W N 710, Ret Udit Chobey 
V Rashika Prasad Opadhya, 6 C L J 662 

=*3 M LT4fl. 

(21) Power to vary decree as made in the 

lower Court. 

352— Decree confined to rights in issue bet- 
ween parties—S. 565 of the Code of Civil Proce- 
dure, 1877. 

After the trial of issues raising the question 
whether the plaintiff was, or the defendant* 
were, entitled to /.amindari rights in certain me- 
hals, a decree was made affirming the title of the 
plaintiff, the evidence in support of the defsn- 
dant s case bei tjg discredited, and the latter were 
declared by the decree to be the “plaintiff’s un- 
der-tenure-holders of the said mehals.” Thig 
was modified on appeal by the declaration that 
“the defendants are patnidars of the same 
mouzahs.” Held that it was unnecessary on this 
appeal to consider whether the Appellate Court 
was right in its conclusion that the defendants 
were patnidars ; because, upon the case which 
had been set up for the defendants, and upon the 
issues framed and tried in the lower Court, the 
Appellate Court could not properly make such a 
declaration : the defendants could not be in a 
better position than they would have been in had 
they claimed to be patnidars, in which case an 
i'^sue as to that title would have been framed 
and tried S. 565 of Act X of 1877 does not enable 
an Appellate Court to declare a right in favour of 
one of the parties, where no issue has been fixed 
on the point, and the right has not been set up 
m the lower Court. Official Trustee of Ben- 
gal V Krishna Chandra Mozumdar. 

12 Cal 239 : 12 I A 166. 

(22) Refusal of Appellate Court to hear 
appeal on issue of title raised & decided in 

first Court, 

353 - Ejectment suit based on long posses- 
sion-issue as to title raided decided in First 
Court— Refusal of Appellate Court to go into title. 

In a suit brought by plaintiff to recotrer cer- 
tain land alleging dispossession by defendant 
aftqr their long possession, an iasuiJ; m to their 
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gi^Beml title waa raised and dpcided in their fa- 
vour. In appeal the Judge reject'ed the plaintiffs’ ^ 
suit on the ground that they havmg failed to ^ 
prove their claim through long and exclusive pos- ^ 
session, cannot fall back upon their title : held, 
that as parties in the First Court went to trial 
on the issue of title the Appellate Court should 
have heard the appeal on that issue, 

Babaji v Mahadu. 1890 F J 331. < 

(28) Sufficiency or insufficiency of evi- 
dence, no ground of interference. ’ 

853 A. — Tenant owner of materials of house in 
town — Transfer of house by tenant — Ke-entry by 
landlord, right of— S^^cond appeal— Finding of 
fact — Sufficiency or insufficiency of evidence, no 
ground of interference-practice. * 

In second appeal, a Court cannot go into the 
question of sufficiency or insufficiency of the evi- 
dence adduced in proof of a particular matter, 
and if there is evidence on the record to justify 
a finding on the point, it will not be interfered 
with. 

A tenant, who is the owner of the materials 
of a house in k town, can sell not only the mate- 
rials but also the right to occupy the house, in 
the absence of special contract or custom to the 
contrary, and such sale does not give the ground 
landlord a right of re-entry. S C A No 202, (1898) 
Ref.) Banwari Lai v Raina. 

9 Ind Cas 4,27 

(24) Interference with Lower Court's de- 
cree in absence of appeal on a point. 

854,— Appeal— Power of appellate Couit-In 
terference with Lower Court’s decree in absenc 
of appeal on a point— Jurisdiction, 

An appellate Court has no power to interfere 
with the decree of the first Court, with regard to 
matters wi^h respect to which there was no ap 
peal preferred to the appellate Couit. Dwarka 
Nath vMohima Charan 9 Ind Cas 121. 

S54A.— C PC O 41 r 22— Appeal-Powers of 
Appellate Court. 

The Original Court found in favour of defend- 
ant on the first issue, but against him on the 8( - 
cand issue, and, therefore, decreed against him 

tbelow^ Appljat? Ceprt jeson- 
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sideicd the first issue, and decided against defend 
ant, it, therefore, dismissed the appeal. It was 
urged in second appeal that tho lower Appellate 
Court erred in law in going behind the original 
Court’s finding of fact on the first issue when 
there had been no cross obiection or cross-appeal 
filed against such finding. 

Held, that this contention must fail, in view 
of the provisions of 0 XLl, r. 22, which allowed 
a respondent to suppoit a decree on any of the 
grounds decided agaui'st him by the Court below. 
(17 I A o7, 17 Cal 809 Fob) U Lu Gale v Mg 
Po Kin. 12 Ind Cas 20. 

S54B.— S. 5B— Order under old Code— New 
Code different rule — Appellate Court— Not to 
reverse. 

Appellate Court cannot reverse an order of 
the lower Court passed undei an Old Code, on 
the ground that, since that, a different role has 
been enacted by the new Code. 

S. J3, 0. P 0. provides the coui'-e to he fol- 
lowed m such cases. Salem Town Bank by 
Secretary G. Gurrmoorthi Naidu v. Vara- 
dappa Chetti. (1911) 2 M W N 386. 

354C.-C POO. 41, R. dl (b "7 1)- Judgment ap- 
pellate— Not m accoidance with U'e section— Ap- 
peal — Practice — Procedure. 

Where there has been failure bv the appellate 
Court to comply with requirements of S. 574, 0 
P. C , the proper form of the order to be made by 
the second appellate Caurt is to set aside the 
decree and remand the case to the first appellate 
Court for disposal according to law. If tha judge 
of the first appellate Court happens to be the 
same individual who heard the appeal originally, 
he need re-hear the appeal, only if he is of opini- 
J on that he cannot propeily dispose of it with- 
> out a rehearing; and where he is not the person 
who originally heard the appeal he should al- 
i ways re-hear it. Saravana Pillai v Sesha 
. Reddi (1907) 18 ML J 34=31 Mad 469, 

F. B, 

f 

(25) Decree in appeal under Land 
Acquisition Act. 

854D. — ^Ss. 8, 11 — Appeal under land Acqui- 
sition Act, puit under-Vij^luation of memor^n^iirq 
. of gppe^wpccree bipited to it, 
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In cases under the Land Acquisition Act {1 
of 1894), the decree awarded in appeal must be 
limited to the amount for which Court fee has 
been paid on the memorandum of appeal; for 
such cases do not come within s. 11 of the Court- 
fees Act. Mahomed AH Amjad Khan 

V. Secretary of State for India. 

30 Cal 501. 

Notes: -Ref: 53 P R 1906 = 103 P L R 1906. 

(26) Decree for a larger amount than 

that claimed in the memorandum of 
appeal. 

35 4E —Court Fee— Decree— Memorandum 
of appeal, amendment of — Civil Procedure Code, 
Ss.53,5«2— Court Fees Act VII of 1890-General- 
ly, an Appellate Court cafoot pass a decree for a | 
larger amount than that claimed in the memoran- j 
dum of Appeal, unless, befoie the judgment is 
pronounced, an amendment of the Memorandum 
of Appeal IS allowed, and the additional court 
fee paid in. Perctval v Collector of Chitta- 
gong. Cal 516. 

(27) Decree in appeal against the defend- 
ant against whom the suit was dismissed. 

354, F.— Suit against two defendants— Deciee 
against one —Appeal by the defendant made 
liable — No appeal against the other defendant — 
Appellate Court’s finding against the defendant 
against whom the suit was dismissed. 

Plaintifi: brought a suit to recover raonej ag- 
ainst A and K. The fiist Court held th«t A was 
liable. A appealed against that decree only ag- 
ainst the plamtiif but did not implead IC. 'Jhe 
lower appellate Court held that A was not lia- 
ble, but that K was. Held that, in spite of this 
finding, no decree could be passed against K, the 
decree of the first Court dismissing the suit ag- 
ainst him having become final. Nizam- 

ud-din V Abdul Aziz. 6 A L J 643 = 

2 Ind Cas 552. 

(28) Power of Appellate Court to 
deal with findings of fact hy the Commis- 
sioner. 

354, G.-O POO. 2fi, rr. II, 12 (ISsVsa 394, 395) 

—Report of a Commissioner— Order confirming 
the report, appeal from— Appeal Court, power of, 
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to deal with findings of fact by the Commis- 
sioner. 

loan appeal from a judgment and from a 
judgment and order confirming the report of a 
commissioner appointed under S 394, 0. P. C., it 
is open to the Court of Appeal to deal with the 
report on matters of faot, and its power are not 
limited to questions of principle when examining 
such report. (6 Bom.H. G. 149; 6 Mad. H. 0, 56 
Ref.) 

The Court whether of first instance or of ap- 
peal must be satisfied with the proceedings of a 
commissioner before it accepts them and the fact 
that the judgment of first Court is an affirmance 
of the report of a commissioner does not aff^t^ 
the powers of the Court of Appeal. (4 0 W N 808 
Dist.; L R 1 I A 346 Kef.) 

Per Prinsess, J. — Thereport of a commissioner 
requires affirmance by au order of Court to make 
it operative and cannot be regarded as a judg- 
ment of a Court. 

Pet Hill, J.— Under S. 395, C.P. 0 , the report 
of a commissioner accepted by the Court is only 
evidence in the suit of facts found by him, but is 
not a decision upon it, nor can it be treated on 
the same footing as the verdict of a jury. (4 0 W 
N 808; 19 Q B D 155 Ref.; 

'Per Maclean, 0. J. — If there has been a fair 
investigation of the matter by the Registrar and 
his finding has been confirmed by the Judge of 
first instance, the (bur*- of Appeal ought not to 
interfere except on the strong ground of manifest 
error or manifest abuse. It should not interfere 
merely on the ground that if the matter was res 
infpgra it would have been disposed to attach 
more weight to this or that particular piece of evi- 
dence.R. M. S Chetti v Mahomed Essa Sahib. 

5 C W N 692. 

(29) Power to reverse decree in a suit 

tainted by misjoinder of parties and 
causes of action. 

354 H.— 0. 2 rr. 4, 5: rr. 3, 6 (i 882 Ss. 44 and 
45) Misjoinder of parties and causes of action — 
Mortgage suit — Joinder of persons claiming ad- 
versely to mortgagor — Appellate Court. 

A suit to enforce a mortgage, in which tho 
adverse claims of persons net privy to the moit- 
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buit was decreed for particular snms against 
defendants Nos I and d separately. Defendant 
No. 1 appealed making Defendant No. 2 
a party Respondent and it was held in the 
appeal that Defendant No. 2 was liable and not 
Defendant No. 1 and a decree was given accord- 
ingly. 

^eld — That in such a suit for contribution as 
the present although the plaintiff does not ap- 
peal the Appellate Court could, upon the ap- 
peal by one of the Defendants, alter the decree 
so as to make another Defendant liable. 

Rup Jan Bibee V Abdul Kader Bhuyan. 

8 C W N496=31 Cal 643. 

Notes;-— Com: 28 Mad 22P=:16 M L J 212. 

(33) First Court’s findings not to be 

disturbed in ordinary circumstances. 

354. L — First Court’s finding on evidence not 
to be disturbed on appeal except where it omits 
to consider some evidence. 

Where a Court of first instance has upon the 
evidence of witnesses examined before it cam^j to 
a conclusion of fact, the Court of appeal oueht 
not to disturb that finding unless it is satisfied 
that the lower Court had either omitted to consi- 
der material evidence or some cardinal fact or 
had given undue weight to some evidence or fact 
which is of little or no importance. 

Bai Gulabbai v Shri Datgarji. 

9 Bom L R 393. 

(34) Caution to be used by Court of 
appeal in reversing a first Court’s finding 

of fact 

354M.— Caution to be used by a (hurt of Ap- 
peal m reversing a first Court’s finding of fact on 
oral evidence. 

If, in the Court of fust instance, there was 
clear and distinct evidence upon the one side, and 
possible evidence which the appeallant might 
think to be as clear and distinct upon the other 
side, neverthless, if the Judge, in his discretion, 
having the opportunity of seeing the witnesses, 
and of observing their demeanour, has come, on 
the balance^f testimony, to a clear and decisive 
conclusion, those who undertake to reverse tbat 
conclusion on the ground that tbeiudge basfred 
in giving credence to the one oites of Wite^sse^ 
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gage and setting up a title paramount to that of 
the mortgagor and mortgagee are sought to be 
investigated, is open to objection on the giound 
of misjoinder and multi fariousness under Ss 44 
and 46 0. P. 0. The rule (contained in Ss. 44 
and 46) is not one of eon venience merely and the 
fact of the question of such title being determin- 
ed by the Court of first instance in breach of the 
rule does not preclude a Court of appeal from re- 
versing the decree. 2 C fj j Kef. Jajncshwar 
Dutt V Bhuban Mohan Mitra. 

3CLJ205=:33 Cal 425. 

(30) Omission to hear parties in support 
of or against an application. 

854 L — Practice — Omission to hear parties i 
in upport of, or against an application. 

HeZd,that, where the 1st (7ourt passes an order 
accepting or rejecting an application made by a 
party, without calling upon the parties to urge 
what they have to say for or against it, the Ap- 
pellate Court should set aside that order and re- 
mand the case for fresh decision after hearing the 
objection and evidence of both parties. 

Farpat Rai v Devi Das. 17 P W R 19 12. 

«i 

(31) Want of jurisdiction to award costs 

of one successful defendant against 

another unsuccessful defendant. 

354J. — Appeal — By one of several unsuccess- 
ful defeudants-Want of jurisdiction in Appellate 
Court to decree claim against successful defend- 
ant in absence of appeal by plaintiff — Costs. 

HeW, also, that a Court has no jurisdiction to 
award cost of one successful defendant against 
another unsuccessful defendant in plaintiff’s cla- 
im. 46 P R 1892 Fol. Jowahir Singh v Amin 
Chand. 57 P W R 1908. 

(32) Power of Appellate Court to declare 

liability of another defendant upon 

appeal by one of the defendants. 

354K.-— Appeal by one of the defendants- Ap- 
pellate Court, power of, to declare liability of an- 
other Defendant — Appeal— -.rurisdiction-Contribu- 
tion Suit— Civil Procedure ^bde (Act XIY of 
3882), 8. 644. 


contribution Plaintiff asked for 
the defendants sepayately. The 
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rather than to the other, undertake an almost 
impossible task. (L B 2 P C 245, Fol.) 

Tan Aung Ri v Ram Chandra De. 

L B R 1«72-1892, 314 

Notes.— R L B R 1893-1900, 64, 209, L 
B R 1872—1892, 416. 

(35) Power of High Court to consider 

propriety of order of Lower Court as 
to costs. 

354N. — Appeal— Costs— Power of the High 
Court on second appeal to consider propriety of 
order of Lower Court as to costs. 

It IS competent to the High Court on second 
appeal to interfere with that portion of an appel- 
late decree which relates to costs, f A W N 1895, 

110, Ref.) Dungar Mai v Ram Chundar. 

AWN1898, 130. 

(36) Power of Appellate Court to reverse 
finding of facts. 

354 0 — When appellate 6burt should reverse 
finding on facts. 

In regular appeal, the appellate Court is as 
much a J udge of the facts as the original Court 
and is bound to give its judgment on the facts 
with reference to the recorded evidence, indepen- 
dently of the decision of the Court of first ins- 
tance; and it is at liberty to reverse such decision 
although there is no glaring mistake of the effect 
of the evidence in the Court below. 

Mohunt Radika Das v Bhugwan Das. 

7 PR 1874. But see 
Bagh Singh v Fatta 28 P R 1873. 

354 P. — Conditions for appellate Court to 
reverse finding on facts. 

The Appellate Court cannot reverse the find- 
ing of the Lower Court, unless it is clear that 
the finding of the Lower Court is entirely aga- 
inst the evidence. Bagh Singh v Fatta. 

28 P R 1873. But see— Mohunt Radika Das 
V Baugwan Das. 7 P R 1 874. 

(37) ^ Power to reverse whole decree 
on appeal hy one defendant. 

354 Q — Appeal by one defen(|ant — Power to 
whole decree. 


Appellate Court-Cw^rf, 

6 Interference and power to vary 
order of Lower Court— 

On an appeal by one defendant, the Appel- 
late Court need not confine itself to that part of 
the case concmiing the appellant but may reverse 
the whole decree. Bhupa v Chetu. 

26 P R 1881. 

(38) Power to reduce decretal amount 
on appeal from partial decree by plaintiff. 

354 R, — Appeal from partial decree by pla- 
intiff — Power of appellate Court to reduce decree 
further. 

Where a decree was passed allowing a certain 
amount and disallowing the remainder, and the 
plaintiff appealed from the decree disallowing a 
portion, and the defendant did not appeal, held 
that it was not competent tolthe appellate Court to 
further reduce the amount, as the defendant had 
not appealed. Sita Ram v Banno Bibi, 

AWN 1881, 40, 

(39) Finding as to a fact not touched by 

the lower court. 

354 S — Concurrence of two Courts — S. 363, 
Civ, Pro. Code, 1859 — Per Campbell, J. 

If two Courts had not concurred as to the 
facts relating to a particular issue, only one 
Court having determined it, the Chief Court 
should accept the defendant’s appeal, in order 
that the lower Appellate Court might remand 
the case to the original Court for a finding on the 
pome left undecided by the latter Court. An ap- 
pellate Court cannot find as to a fact not touch- 
ed by the lower Court but should refer an issue 
to the lover Court, and on the return of the 
finding should either concur in or dissent from 
that finding. In the latter case, a second regu- 
lar appeal would lie; in the former, the finding 
as to the fact would he conclusive. Per BouU 
no 16 and IJndsay, JJ , — The procedure of the lo- 
wer Appellate Court could not be disturbed under 
s. Sh3, Civ. Pio. Code, 28o9, such Court could 
come to a finding upon a fact left untouched by 
the original Court, provided tber*^ was sufficient 
evidence on record; and Act IX of 1873 (Punjab 
Appeals Act) did not change the procedure. 
Ganda Singh v Harsa Singh. 79 P B 1876. 

40. Appellate Coui?t not empowered to 
decree more to plaintiff than was 
decreed by lower Court. 

354T — Practice-Suit deciced m part- Appeal 
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6 Intei»fereticc and power to vary 
order of Lower Court — Conald, 
by defendant only— Appellate Court whether 
decree more to plaintiff than was decreed by lower 
Court. 

Where a suit decreed in part, and the plaintiffs 
accept the decree and do not appeal but the defen- 
dants prefer an appeal, the appellate Court cannot 
pass a decree giving to the plaintiffs more than 
was decreed in their favour by the original Court 
because the appellate Courtis not seized of the 
whole case and cannot pass any such order as 
will place the appellants-defendants, in a woise 
position ti^an they were in when the deciee 
of the first Court was passed. Ishfi Mai v 
Bhagwan Mai. AWN 1887, 214. 

(41) Disturbing a finding of fact by lower 
Court. 

354U— Lower Burma Courts Act. 

It is improbable that a trader would have lent 
so large a sum of money on a verbal deposit. Cau- 
tion to be used by a Couit of civil appeal in 
disturbing a finding of fact by a Court of first 
instance. Bux Ally v Lall Mahomed 

LBR1872-1892, 416. 

Notes.— Ref: L B 11 1893—1900, 209. 

7 OBJECTIONS TAKEN FOR FIRST TIME 
ON APPEAL. 

(a) GENERAL CASES. 

(1) Objection allowed to be raised and over- 
ruled. 

355 — As a general rule, objections not taken 
in the lower Court Ought not to be allowed to be 
set up in the Appellate Court ; but where the 
Judge in appeal had allowed such an objection to 
be taken and had overruled it, the High Court 
allowed it to be raised in special appeal, and, being 
of opinion that it was a valid objection, reversed 
the decision of the Court below, Dindayal 

Paramanik v Surendranath Roy. 3 B L R A 
C78 note=10WR77. 

355 A — Ss 42, 43 — Objection laised in the 
Court of Appeal — Cause of action for a suit for 
divorce— Cause of action fox a suit foi partition 
Whether it is necessary to claim paitition in the 
suit for a divorce — /hiddhist Law Husband’s suit 
for divorce- Wife’s denial ot allegations of mis* 
conduct. 

The appellant and the respondent were Bur* 
m^ese Buddhists and husband and wife. The appel- 


Appellate Court--Con«^?. 

7 Objections taken for first time on appeal 

C(mtd, 

lant filed a suit against the respondent for dissolu- 
tion of the marriage on the ground that 
respondent had, by sundry fraudulent 
devices, stolen certain jewels w'hich were the 
property of the appellant, and prayed for a decree 
on that ground. The respondent filed her written 
statement denying the allegations as to her mis* 
conduct and asking that the suit be dismissed. 
Witnesses were summoned, but On the day fixed 
for hearing, the respondent abandoned her defence 
and, although continuing to deny her gmlt, con- 
sented to a divorce. Judgment was thereupon given 
for a decree ‘‘as prayed for.’* Afterwards the ap- 
pellant brought the present action for the recovery 
of his property which he alleged his divorced wife 
still fraudulently kept in her possession, and for a 
partition of their joint property. The respondent 
contended that the divorce had been by consent 
and had not been granted by reason ot her fault. 
The first Court decreed the suit. The respondent 
appealed and. some time after she filed her memo- 
randum of appeal,! aised for the first time the point 
that the present suit of the appellant was barred 
under the Code of Civil Procedure (Act XIV of 
188.9), Ss. 42 and43 as be had failed to ask for a 
partition of the joint pioperty in the previous 
action for divorce. The Court of appeal dismissed 
the suit on that ground alone. 

Held, that the proceedings at law disclosed, 
not an agi cement between husband and wife, but 
a claim by the husband on a specific ground to 
which the wife in effect submitted, and that the 
divorce was granted on the ground nf a matri- 
monial offence on the part of the wife : 

JUeld^ also, that the objection founded upon 
the Code of Civil Procedure (Act Xf of 1882), Ss. 
42 and il, should have been tieated as a prelimi- 
nary point, and as no notice of it was given by 
the respondent ia the present action either in her 
defence, or at the trial, or in the grounds of ap- 
p3al as first delivered, she was too late to raise 
the point in the Court of Appeal, except upon 
terms which would have indf^mnified the app^^l- 
lant for the omission to raise it at the proper time. 

ihat the cause of action for the 
divorce was the misconduct of the wife, but tbe 
cause of action for the suit for partition was the 
divorce of the wife founded on that misconduct, 
and that the present suit was not barred by 8s. 
1 42 and 43 of the Code of Civil Procedure. 
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Contd. 


Appellate Cowl-Gontd. 

7 Objection > taken for first time on appeal 

Contd. 


laiiihj, that partition might no doubt be 
treated as relief consequential upon the divorce, 
and therefore dealt with m the same suit, but 
there was not necessarily any hardship on the 
defendant in severing the two matters, and, if the 
Court should be of opinion that a petitioner had 
unnecessarily severed his claim for a partition 
from his claim for a divorce, it might, of course, 
punish the plaintiff by the exercise of its discre- 
tion as to eosts, but such a severance did not 
come within the mischief aimed at by ISs. 42 and 
45 of the Code of Civil Procedure, so as to bar the 
claim for partition which might be founded on 
the decree for divorce itself. Maung Pe v Ma 
Lon Ma Gale, 8 A L J 739 (P C). 

355B — Evidence, admissibility of — Copy of 
map— Original not produced and not accounted 
tor— -No objection m first Court — Objectiai, if 
ontertainable in appellate Court. 

An objection as to the admissibility in evi- 
dence of a copy of a document which is relevant 
should be taken at the earliest possible stage 
before the Court of first instance. 


Where no objection was taken to the report of 
the Commissioner (which was based upon a copy 
of map) before the trial began, four months after 
the filing of the report, it wog not open to the 
party, against whom the copy was sued, to con- 
tend in the appellate Court that the non-production 
of the original was not duly explained. Basir 
Gazi V GHja Nath Chowdhury 13 C L J 18 
= 9 Ind Cas 211. 




I 


S55C— Non-joinder of parties-Objec t*on taken 
for the first time in appeal— Duty of ippeallate 
Court - Procedure. 

Where an objection that a particular person 
ought to have been made a party is taken ior the 
first time only in appeal, the appellate Couit 
ought to direct such a person to be made a paity 
to the appeal and then disp )se of it, if necessary 
remit the smt to the first Court for re-tna], and it 
ought not merely to dismiss the suit 
Vetikatina v Chinna Subba Rao 9 M L T 503. 


356— Cause of action. 

The plea of non-existence of cause of action 
may be raised for the first time on appeal, 

^ gasawroal Y Ucliftian Pai?. P R 41 of 1873. 




r2)Plca sought be J*aised that was not 

taken in the me.nopandum of appeal. 

357. — Civil Procedure Code, s 54P, 

S 542 of the Code of Civil Procedure was in- 
tended to confer upon the Court a power exercise - 
able by it alone, it was not intended to enable 
an appellant to take the respondent by surprise 
by urging matter of which he had no notice. 
Bansidhar vSita Ram. 13 All 381. 

358. — Court of its own motion raising the 
objection that an agreement sued upon is void. — • 

Plaintiff sued the defendant upon an agree- 
ment admitting the latter as a partner in a con- 
tract for which plaintiff had already tendered to 
supply wheat to the Commissariat Department, 
for his share of the losses incurred in such con 
tract and for damages. It was admitted that 
plaintiff was aware that defendant was at the time 
in the employment of the Commissariat Depart- 
ment and that m tendering for the contract he 
had to state that no one connected with the de- 
partment was at the time of the tender, nor 
should afterwards be admitted as a partner with 
him. The lower Appellate Court dismissed the 
suit on the ground that the agreement sued upon 
was void. 

Held, that the lower Appellate Court could 
of its own motion take the objection that the said 
agreement was void, though this was not pleaded 
by the defendant, and dismiss the suit upon that 
ground, as if it becomes apparent on the face 
of the proceedings tha^ an agreement i§ not enfor- 
ceable by law, the art cannot be asked to 
enforce it, whethei the | lea is put forward or not. 
P R 1 1 4 of 1879 cited. Sahib Ram v 

Nagar Mai P R 63 of 1884. 

(3) Objection to procedure. 

359. — The errors of procedure of the Court of 
first instance aie not to be remedied when they 
have not been made a ground of complaint before 
the lower Appellate Court. Anurup Chandra 
Mukhopadbya v Hiramani Dasi 

3 B L R Ap 38. 
Onooroop Chunder Mookerjec v Heera 
Monee Dossee 11 W R 418 

360. — Civil Procedqre Code, 8 80— .Question 
of procedure* 
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Contd. 

Tlte question whether the plaintiffs were pre- 
clnHed from suine without consent of the Court 
first obtained as required by S 30 and which is 
one merely of procedure when not raised in Lower 
Court, ought not to be entertained in first appeal. 
Sakharam v Bykarilal 1885 P J 92. 

(4j) Objection has on Full Bench ruling. 

861.—An objection that the judgment of the 
Court of first instance is erroneous under a ruling 
of the Full Bench of the High Court not taken be- 
fore the lower Appellate Court will not be allow- 
ed to be taken in special appeal. Narattam Bass 
Chowdhry v ? osopyar i Chowdhrain 

3BLRAC271. 

362 .— Id that a fresh ground could not be 
taken in appeal which had not been taken below, 
though based upon a B'ull Bench ruling, 

Ktsi nuddi Khandkar v Nadir Ali 

2BLRAC265: 11WR164. 
But See Hyes v Monecrooddeen Ahung 

24 W R 6. 

Bonomalee Bagadar v Kylash Chunder Mo- 
joomdar 24 W R 72. 


Appellate Court-OowM. 

7 Objections taken for first time on appeal 

Contd, 

An objection based upon a point of law, may 
be made in second appeal, provided it does not 
involve the taking of any additional evidence on 
matters of disputed facts. Gavdappa v Girim- 
allapa P J 1894, 155== 

19 Bom 331. 

Notes.— Ref: 23 Bom 3^7 = 25 Bom 202; 306 « 
28 Bom 461. 

(6) New point. 

364.— Discretion of Court. 

On second appeal the appellant should not be 
allowed to raise an entirely new point, if it is one 
for the right determination of which it is neces- 
sary to go into evidence which has not been pro- 
duced in the lower Courts, or unless it is a pure 
point of law going into the question of the juris- 
diction of the lowt r Courts and capable of being 
determined without the consideration of any 
evidence other than that on the record; and even 
if it fall within the above exception, it is purely 
discretionary with the Court whether to consider 
it or not. Fakir Chand Atidhikari v Anunda 
Chtinder Bhuttachirji 14 Cal 586. 







PI 
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(5) Objection based on point of Law. 

363.— Hindu Law— Adoption— Adoption by 
mother after the death of her son who has left 
neither child nor widow — ^Adoption by a grand- 
Tnother without the oonsent of her daughter -in • 
law— Objection taken for the first time in appeal- 
practice. 

Under the Hindu Law a mother is competent 
to adopt when her son dies leaveing no widow or 
other heir nearer than herself. 

A Hindu of the Shudra class die<i, leaving him 
surviving his mother and a paternal grandmother. 
After his death his grandmother adopted the de- 
fendant. Subsequently to this adoption the d<»- 
ceased’s mother adopted the plaintiff. There- 
upon both plaintiff and defendant claimed the 
deceased’s estate. 

Edd^ that the plaintiff wasentitleci to succe- 
ed. The deceased’s mother having succeeded as 
heir to her son, her mother-in-law could not by 
any adoption divest her of her rights as such heir 
withbut her consent. The defendant’s adoption 
waa^ therefore, 


Notes:— Dist; 26 Cal 845. 

865.— C PC 0. 41, r.2-S 542 — Enhancement, 
cash-rent and grain rent— New point in appeal— 
JMotice to parties where Court held in Camp. 

Held, that where an occupancy tenant’s hhata 
fholdmg) consists partly of cash-rented fields 
each separately assessed to rent, and partly of 
grain-rented lands, the landlord’s suit for enhan- 
cement upon the cash-rented fields need not neces- 
sarily be dismissed as inadmissible on the ground 
that all the fields of th« hhata have not been in- 
cluded in It. Eeld^ also, that when a point is for 
the first time raised in appeal by either party or 
taken by the Court, the provisions of s 542 of the 
Civil Procedure Code must be strictly observed, 
and the Appellate Coujrt should not rest its deci- 
sion upon that point without allowing the oppo- 
site party a sufficient opportunity of contesting it, 
Meld^ also, that when a Court is held in Camp, a 
paity failing to appear should not be treated as 
absent unless du«» notice of the place where, and 
time when, the case is to be heard, has been 
given to him and due time allowed to him to ap- 
pear. Sheikh, Mohammad Husain v Umrao 
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7 Objections taken for* finat tim«> on appeal- 

Conid^ 

S66. — Where fhe frame of the issues and 
judgement of tbe Court of First instance pr^'ceed 
on the assumption that a particular claim was 
included in the plaint and the parties went to 
trial on that claim and the defendant did not in 
his appeal take the objection that that claim was 
not included in tbe plaint ; that it was not open 
to the Court of Appeal to take the technical ob- 
jection of its own motion, even if a well founded 
one, that the plaint did not include that cla^'m. 
Ahmadsaheb v Jairam 1887 P J 54. 

366A,— Appeal —Point not taken in lower 
Courts 

It is not open to an appellant to raise m second 
appeal a point which has not been taken either 
in the Court of first instance and not found ag- 
ainst or in the grounds Of appeal to the lo ver 
Appellate Court. Pedda Obi v Chinna Recldi 
5 MLT79 = 2 Ind Cas 618 

366 B — S 43 — Declaratory relief sought ae 
ainst tenant— Possession, prayer ^or— Under [ro 
prietary rights, acquisition by prescripticm of — 
Second appeal, new pleas first taken in. ] Tne 
plaintiff’s suit against J for arrears of rent having 
failed, they sued him in the Civil Court for a dec ^ 
laration that he had no proprietary or under- pro ' 
prietary right in the land in di'»pute. J al leered 
that, he was not in po^’session of the land and 
that it was in the possession cf U and 0 who 
were made defendants. They pleaded that th^' 
land had been in their pos^essinn as Zamindai<5 
from the time ot native lule The Court of first 
instance decreed the suit and granted the deeUra 
tion prayed fnr, and the Court of first appeal 
dismissed the defendant’s appeal In second 
appeal it was contended by the defendant 
that the provision tos 4S, Indian Specific Belief 
Act, barred the declaration given by the Court 
of first instance inasmuch as the plaintiffs could 
have sued for possession of the land and not mer- 
ely for declaratory relief. 'I his plea was not taken 
in the memorandum of appeal. BeJcl^ that as the 
suit was originally brought, the plaintiffs inas- 
much as they alleg:ed that J was s tenant, could 
not have claimed possnssinn. When H and 0 were 
joined as defendants they did not plead in the 
lower Courts that tbe plaintiffs should sue for 
pOssei*ioii of the land, and it was too late to tak^ 
snqh a plea in second appeal. TJeld. further tint, 

. 0- n 




Appellate Courl-O»»^flf, 

7 Objections taken for first time oiiappeal- 

Contd. 

if tbe defendants, as they contended, had been in 
possession of the land for J2 years, claiming to be 
the under proprietors of the same, and adversely 
to the plaintiffs, tbe plaintiff would not be entitl- 
ed to the declaration granted inasmuch as the 
defendants would have acquired under-propriet- 
ary rights by prescription. Harnandan v Haja 
Bbup Indar Bikliram Singh 4 0 C 207. 

(6A) Alteration of plea for first time in 
second appeal. 

366 C — Alteration of plea for first time in 
app''*al — Alienation of joint family property — 
Ob 3 ection to alienation by co-parcener not party 
to alien-^tion. — 

Four out of five joint owners of an ancestral 
house unite! m selling a portion of it to tbe res- 
pondent. The fifth owner, the appellant-defend- 
ant, resisted the vendee’s claim to possession on 
the single ground that the property was separate 
and belonged not to him or to any of the four 
venders, but to one M who had sold it absolutely 
and exclusively to him I^sne was taken on these 
pleadings, and both Courts found in favour of the 
respondent For the first tune, it was pleaded in 
second appeal that, on the finding that the house 
was jont property of the appellant and the vend- 
ors to the respondent, the sale was bad, as the 
vendors were incompetent to deal with joint est- 
ate without the concurrence of the appellant. 
HeZ/f, that even if the appellant should otherwise 
be allowed to alter radically his defence as main- 
tained hiiheito in the suit, he still should not be 
allowed the benefit of that plea, for, he had bim- 
self dealt with the property without the ’consent 
or concurrence of his co-shaiers, and adversely to 
their interests in the property, by taking a sale- 
deed of it himself, and that it would not lie in 
the. month of such a per‘?on to claim tbeavoidaiK’e 
Of the transfer to the respondent on that ground, 
and that all the equities were in favour of the 
respondent. Pati Ram v Amba Prasad, 

AWN 1886, 88. 

(7) Objection, which, if taken, might have 
been cured. 


5107 — An objection which, if taken, might 
have Ven. cured and which has not been takm 
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in the Court below, cannot be taken m the Court 
of appeal. Dhum Dass Pandcy v Shama 
Sooifdery Bebia 6 W R P C 43 3 Moore’s 

1 A 229. 

(8) Objection taken too late 

868 — A point not taken m either of tho lower 
Courts was disallowed as being too late when 
taken for the first time at the hearing of the spe* 

cial appeal. Mahadaji v Vyankaji Govind. 

1 Bom 197. 

Ramabai Saheb Patvardhan v Appa. 

12 B H C 13 

Chundee Churn Roy v Ram Coomar Butt. 

7 W R 413. 

Edhsee Lall v Aoladh Ahsan 

22 W R 552. 

Notes—Ap: 7 Bom 123; 2 Bom 489. Fol; 6 
All 336. Hist: 8 All 108 FB: Ref* 1 Bom 
190; 24 Bom 609. 

869— -Widow’s power in binding reversioner 

The plaintiff claimed to eject B. S. was plain- 
tiff’s brother’s widow. B. alleged payment to S, of 
siac year’s assessment in advance under an arran- 
gement to occupy it free from assessment for 
twelve years. Hcldy that such an arrangement by 
the widow would not bind the plaintiff after her 
death. EeU, also that an objection, r/j, that the 
plaintiffs twflw was only an alienation of land 
revenue and not of the land itself so as to enable 
him to eject B., which formed no part of B’s case 
pn made out in his written statement, was too late 
b^ing made in appeal, and was properly rejected. 
Mfmm V Wagarsing. 1885 P J 16. 

370-»Tbe objection that the Court of first in- 
stance had exercised a wrong discretion in permi- 
tting plaintiff to sue for a declaratory decree 
having been taken for the first time on second 
appeal, the chief Court refused to interfere in the 
matter. 

MM, further, that a plea to the jurisdiction 
may be taken at any stage of the suit if the Ccts 
on which the plea rests are patent on the face of 
tl|d iwit a parti' is y^o% entitled, on a second , 


Appellate Zowi-Gontd. 

7 Objections taken for first time on appeal- 

Contd, 

appeal, to have evidence taken to support a plea 
as to the want of jurisdiction of the first Court to 
entertain the suit, — Baiktint Bas v Hukam 

PR 55 of 1877. 

(9) Allowing objections, 

371 — High Court allowed objections to be 
taken by a defendant which had not been taken 
in either of the lower Courts. Bhuban Chandra 
Shome v Ramdyal Shamanta 

5 B L R Ap 62: 14 W R 55 
Ramtarak Karati v Dmanath Mandal 

7 B L R 184: 
24 W R 414 ndt€. 

(10) Objection apparent on pleadings, 

372 — The High Court can raise and adjudi- 
cate upon certain points in special appeal when 
they are apparent on the face of the pleadings, 
even though the parties to the suit are silent, 

Enaet Hossein v Kureemoonii«aa. 3 W R 40 

(11) Objection o' ving point of mixed 

law ai cl fact. 

373— Second appeal— An objection involvinga 
a point of law as well as of fact if not taken in 
the Court below, cannot be entertain* d in second 

appeal Vasanji Haribhai v Lallu Akbu. 

1884 PJ 4=^ Bom ^5. 

Notes— Foil; if Bom 668, Bef: 16 Bom 290* 
28 Bom 125; 6 Bom L R 86^;?; 28 Mad 
= 14 M L J 468. 

(12) Question of mixed law and fact 
raised for first time in appellate Court. 

374— Tt is doubtful whether appellate Court 
ought to allow a question a mixed question of 
law and fact, to be raised when it was never raised 
in the Court of first instance. 

Umrao Bibi v Mahomed Rojabi 27 Cal 

=4CW N76, 

Notes -Ref 13 0 W N 949. 

(18) Objection not taken on cross appeal 

375— Remand— An objection not taken in 
cross-appeal before the lower Appellate Court 
cannot be taken in special appeal; but if the case 
be ren^andedferoew ticial, sp,ch objection ma^ 
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CoHtd, 

then be taken before the Court of first instance. 

Burgaram Roy v Narsing Beb. 

2 B L R A C 254. 
Boorgat»am Roy v Nurosingh Beb. 

11 W R 134. 

(14) Omission to prefer appeal against 
; remand order. 

j 376 — Objection to its legality on special ap- 

’ peal. — The omission of a party to prefer an ap- 

^ peal against an order of remand does not pre- 

clude him from questioning its legality when it | 
comes up m special appeal from the subseciuent 
i decision passed after remand. 

Magaram Ojha v Nilmonee Singh Deo 
I 13 B L R 198=21 W R 326. 

I ri5) Objection taken but not pressed. 

377 — Where an objection taken in thcgiounds 
[ of appeal is not pressed at the hearing of the case, 

; it cannot be raised again in special appeal. 

Nobokristo Sircar v Kalachand Boss. 

12WR470. 
Soorjo Kant Banerjec v Kristo Kishore 
[ Poddar. 14 W R 428, 

(16) Want of opportunity to raise objection. 

L 378 — A defendant is entitled to take in the 

; Appellate Court an objection which he had no 

« opportunity of taking until the case was heard in 

appeal. Lowa Jha v Bisseshur Singh. 

11WR6, 

Notes;— Ref: 13 W U J03. 

[ (17) Objection by pro-forma defendant. 

379 — A pro/ornuf defendant <‘annot be allow- 
ed to raise in appeal objections which he neglec- 
ted to raise in the suit. Deokeenundun Roy v 
Kalee Pershad. W R 1864 Mis., 34. 

! As to taking objections for the first time, 

j See also Manirudeen 

Ahmed v Ram Chand. 2 B L R A C 341 
I Naimudda Jowardar v Scott MoncriefF 

I 3 B L R A C 283 
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Contd. 

Gour Kishore Butt v Akbur 
22 W R 489 

Sheo Gobind Rawut v Abhay Narain Singh 

5 B L R Ap. 17. 

(18) Objection as to absence of cause of 
action. 

379 A — Legal objection, when can be raised. 

An objection to the plaintiff having no cause 
of action may be taken at any stage of the suit. 

(6 B L R App 73 f Rel on j. The House of Lords 
in England has decided that a legal question 
may be raised even m the ultimate Court of ap- 
peal, which has not previously been taken. 

Champa Kuar v Mina Mai. 

AWN 1887, 1. 

(b; SPECIAL CASES. 

(1) Adoption. 

380— Objection to invalid adoption. 

An objection (that an adoption was invalid, ' 

because the party adopted was the eldest son of 
his natural father) was rejected in special appeal, 
because no< urged in the lower Courts at ahy 
stage of the trial, and not specially taken in the 
petition of special appeal. Joy Tara Dosaee 
Chowdrain v Roy ChunderGhoac. ^ 

1 W R 136 

380A — Adoption — Adopted a married man at 
the time of the adoption— Objection as to vali- 
dity of adoption cannot be taken for first tame 
in second appeal. 

An objection which involves a mixed ques- 
tion of law and fact, in respect of which there i» 
no finding in the Courts below, cannot be enter- j 

tained in second appeal, Consequently, an ob j 

jection that an adoption is invalid, because the J 

adoptee was a married man at the time of the ad- j 

option , is not allowable for the first time in ^ 
cond appeal. (1 W R 136, 9 Bom 28B, 22 Oal S 

■27 Cal 205 Kol; 17 Bom 303, 19 Bom 331, 18 Bom *j 

679, 11 G P L R 56, 11 M I A 475, 1* M I A J 

476, U Oal 586, Ref.) Kanhaya Lai Kutmi f! 

V Mt Satiya. 1 N L k 1 i 


Nyemoddee Jowardar v Monerieff. 

12 W R 140 
Nanoo Roy v Jhoomuck Lall Bass. 
12 B L R 2f 2 note ; 18 W R 376. 


381 — Omission of performance of ceremonies. 
Jffeld that, ns no objection to the omission of 
any ot the usual ceremonies of adoption or to the 
age of the adopted sou was taken before the low- 
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ci Court, its (iecifeion was not opon to those ob- 
jections when taken on appeal. Dtiryao Singb 
V Karun Singh. 1 Agra SI 

Notes.— Fol: 0 N W P 29J, 


Notes: — Ref: 17 Born 30(i ; 1 C L J b88 ; 27 
Bom 4o2, 


Alienation. 


883— Alienation by member of Mitakshara 
family— Invalidity of alienation— Proof of con- 
sideration. 


A father having executed a deed conveying 
certain ancestral property to two persons (D and 
B), who alienated it to several others, his son 
to have the conveyances by D and B set aside on 
Ihi ground that the deed given by the father 
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(2) Objection to share taken on adoption. 

382 — Hin.dn JLaw—Inheritencc— Share of ad- 


opted son where a son is subsetiueutly born — 
Western India— Mitakshara— Vy a vahar Mayu- 
kha— Point taken by appellant on second appeal 
not raised by him in his first appeal— Practice. 

In Western India, both in the districts gover- 
ned by the Mitakshara and those specially under 
the authority of the Yyavahar Mayukha, the 
right of the adopted son, where there is a “legi- 
timate son” born after the adoption, extends 
only to a fifth share of the father’s estate. 

In a suit by an adopted son to recover his 
share in his adoptive father’s estate, a son having 
born to the adoptive father subsequently to the 
plaintiff’s adoption, the Court of first instance 
awarded the plaintiff a fourth share ot the pro- 
perty in dispute. The defendant appealed to the 
District Court, but in appeal raised no question 
as to tho extent of the share awarded to the 
plaintiff. On second appeal to the High Court 
it was contended that, in any event, the plaintiff 
was only entitled to a fifth share. 

jSeld^ that under Lhe circumstances and hav- 
ing regard to the nature of the question, the 
point raigbt'be taken in second appeal on behalf 
of the defendant, and tile High Court varied the i 
decree by awarding the plaintiff a fifth share in- 
stead of a fourth share, but ordered the appel- 
lant (defendant) to bear his own costs of the ap- 
peal. Giriapa v Ningapa P J 1892, p 85 

= 17 Bom 100 


was benami, and that D and B never had posses- 
sion. The suit was dismissed by both the lower 
Couits //eld as plaintiff went to trial in 
the Cour'*- bf*low upon one issue only, whe- 
thei D and B were ever really in occupation, he 
was not entitled in special appeal to complain 
that evidence had not been taken as to the pas- 
sing of consideration-money. B.etd that as no 
issue was raised in the lower Courts which could 
have been the foundation for a declaration of 
right, the non-decision of a claim to such a decla- 
ration could not be made a ground of special ap- 
peal. Beld that where the question whether the 
alienation of certain property by the father with- 
out the son’s consent was valid under the Mitak- 
shara law was not raised in the lower Courts, such 
invalidity could not be admitted as a ground of 
objection in special appeal, for it necessarily in- 
volved an issue of fact. Ptiriag Butt v Brojo 
Koonwar. 9 W R 503. 

Benode Patuaik v Doyanidhec Bullion 
Singh. 9 W R 493 


(3 A) Plea going to the very root of the 
case can be raised for the first time in se- 
cond Appeal. 

383A — Cause of action— PleadingvS— Practice 
—Plea not taken in the lower appellate Court— 
Hindu Law— Mirakshara-Joint family property- 
Mortgage by father— Sons not made parties to 
suit for foieclosure— Suit for redemption. 

Where a plea goes to the very root of the case, 
involving as it does a plea that the plaint does 
not disclose a cause of action, /teld, that the plea 
may be raised in second appeal, though it was not 
raised in the lower appellate Court. 

Where property belonging to a joint Hindu 
family governed by the Mifahhaea has passed 
out of the family, whether by private sale in satis- 
faction of or by an auction sale in execution of a 
mortgage decree, or by virtue of a decree absolute 
for foreclosue, the sons in such a family are bound 
by virtue of their liability to pay their father’s 
debt not tainted »ith immorality, so that they 
cannot sue to sat aside an alienation which has 
become final except on some ground which would 
relieve them from liability to pay the debt which 
is the consideration for the sale, and they cannot 
succeed on the sole ground that they weie not 
.made parties to the sw^; on the mortg^e, (2i A I 
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34:1, Appl. 33 All 7, 8 A L J 21(5, Fol ; 30 All 256, 
not Fol.) Shco Dayal v Jagar Nath. 

8 A L J 922. 

383B— Pi-actiee-Plea taken for the first time 
in second appeal— Joint Hindu family — Share 
in Joint family property not alienable without 
consent of co-parceners or until partition. 

Where in second appeal there was raided for 
the first time a plea, based upon the findings of 
fact of the lower Appellate Court, that an aliena- 
tion of certain joint family property, the subject 
of the suit, was bad in law as having been made 
without the consent of one of the cu -parceners, 
the Court refused to allow the plea to be taken, 
on the ground itder aHa that the objecting co 
parcener had on a previous occasion himself alie- 
nated a portion of the joint family property. (A 
W N 188"6, 8S, Fol.) Mohan Lai v Madan 
Mohati Lai. AWN 1899, 221. 

(4) Appeal. 

384— Objection that no appeal lies. 

The High Court refused to entertain an objec- 
tion (not taken till the close of the appellant’s 
argument) that, the amount in appeal being less 
than Rs . 5,000, no appeal would lie. Chunder 
Nath Misser v Sirdar Khan 18 W R 218. 

(5) Attachment. 

385— Invalidity, 

An objection as to the invalidity of attach- 
ment, on the ground of not conforming to the 
formalities required by s. 2Z9 of Act VIII of 1859, 
was not allowed to be taken for the first time in 
appeal. Ram Krishna Dass Surowji v Sur- 
funnissa Begum. 6 Cal 129. 

(6) Award. 

386 — Arbitration to admimnister— Validity 
of award based on evidence taken on oath. 

The matters in dispute in a suit were by the 
desire of the parties to the suit referred to arbi- 
tration. During the investigation of these mat- 
ters by the oath of the defendant administered 
on the Zoran. The defendant agreed to take such 
oath, and such oath was accordingly administered 
to him by the arbitrators, and his evidence taken, 
and an award made, based on thb evidence so 
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taken. On special appeal to the High Court by 
I the plaintiff, he objected for the first time, the 
objection not having been taken in his memo- 
randum of special appeal, that the arbitrators 
were not legally competent to administer such 
oath, and the evidence so taken could not form a 
valid basis of an award, and the award was there- 
fore void. B.eld per Pearson, J., Spankie J., dissent- 
ing:— with reference to the legal competency of 
the arbitrators to administer the oath, that objec- 
tion was good and that arbitrators had no power 
to administer the oath. 

Per Pearson. J Spankie J., doubting:— that as 
the objection was one which vitally affected the 
procedure of the arbitrators, ifc could not be ignor- 
ed, although it was not preferred in the lower 
Courts, and was not to be found in the memo- 
randum of special appeal. 

Per Pearson J : -that the statement of the defen- 
dant made on an oath illegally administered 
could not form a valid basis of an award, and 
the award was void, and should be set aside. 

Per Spankie, J:-that the plaintiff ha viq^ offer- 
ed to be bound by the oath and the defendant 
having agreed to take it, the plaintiff was bound 
by the evidence given on such oath, and that as the 
arbitrators had, by law and consent of parties 
authority to receive the evidence of the defend- 
ant, the substitution by them of an oath on the 
Koran for an affirmation did not, under the pro- 
visions of s. 13 of Act X of 1873, invalidate such 
evidence, and consequently render the award 
based on such evidence void. 

WaliuUa v Gnlam AH. 

1 All 585. 

387.— -HfiW, that there must be an ex- 
press order extending or enlarging the time for 
delivery of the award. The mere fact that the 
Court has passed a decree in accordance with the 
award cannot be taken as affording a presump- 
tion that an extension of time was given. 

Chuma Mai v Hapi Ram. 
8 All 548=6 W N 179 
Raja Hap Napaia Singh v Chaudhpain 
Bhagwant Kuap. 13 All 310 P C. 

HapNapain Singh v Bhagwant Kuap 
10 All 137«8 W N 82*, 
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Notes Ap .* U All 300 P 0 ; 26 All 105. | 
Fol : 30 All 169s.(l908,)W N 69«5 A 
LJ U4. 

3g8,-«b^urther Appeal — Objection taken for 
the first tim^— Cause of action— Suit based on 
non-exifltent cause of action — Novation — Consent 
of parties. 

Held^ that a plea that the suit is based on a 
non-existent cause of action should be taken at 
the first hearing, and that ordinarily a party, 
who has allowed a case to be decided in two 
Courts on the merits, should not be heard to raise 
such a plea this on further appeal. 

A cause of action cannot be said to have been 
superseded by a new agreement, when the latter 
haR not reached the stage of completeness and the 
parties have not finally consented to its terms. 

Bhup Singh vJiwan Singh. 

2 P t R 1211:= 9 Ind Cas 385 = 
28 P W R 1911. 

(7 ) Coverture. 

389* Plea of coverture — — Kxecution of 
decree.— 

The plea of coverture not allowed to be raised 
against a decree-holder, because not taken when 
she first sought to execute the decree. 

Kirkby v Dillon. 

1 N W, Ed 1873, 243. 

(8) Custom 

390. — Objection as to custom against inheri- 
tanee.— 


bad calculated damages in the Courts belew, the 
question could not be gone into on special appeal. 

Me Donald v Rajaram Roy. 

3 B L RAp 28: 11 W R 371. 

(10) Decree, Form of. 

392. — An objection as to tho form of a decree 
not allowed to be taken in the first time on spe- 
cial appeal. Mohessur Buksh Singh v 

Mathoorapershad. 8 W R 515. 

392A. — Ss. 45, 45 — Sikkim, Political Resi- 
dent’s Court at — decree if may be executed in 
British India— Question for fact not laised ’ in 
first Court if may be urged on appeal. 

The Governor- General-in-Council having de- 
clared by notifications that S 222 A of the Civ. 
Pro. Code of 185'2 ( now S. 45 ) should apply to 
the Couit of the Political Agent Sikkim. 

Held , — That this showed that the Oomt of 
the Political Agent at Sikkim was a Court esta- 
blished or continued by the authority of the 
Governor General in Council within the mean- 
ing of S 43 of the Code, and a decree of that 
Court can be executed by the Court of the Su- 
bordinate Judge at Darjeeling. 

The question whether the decree could “ be 
executed within the jurisdiction of the Court 
by which it was passed ” was one of fact, and the 
plea that it could, not having been raised in the 
lower Court, the High Court refused to entertain 
It. Jamil Ahmad v His Highness the 

Maharaja of Sikkim. 15 C W N 992. 


In a suit by a Hindu widovvfor possession and 
declaration of title,— that defendant could 
not be allowed to come in and urge for the first 
time on appeal that by a family custom or koo 
laehar, females were excluded from inheritinar, 
Doorga Pershad Singh v Doorga 
Koonwarec. 13 W R 10 = 

9 B L R 306 

jj^otes:— Kef: 20 W U 155. 

1,9) Damages, measure of. 

391.-~Mode of declaration of damages. 

Held that, as the defendant had made no 
objection to the manner m which the plaintiff 


(11) Defence not raised in the lower 

Court— Declaratory decree -Suit for, 

393.— Decree, Suit for— Objection to declara- 
tory decree. 

B J, a Hindu widow, made a will disposing of 
property, of which under an award she had 
only the use during her life, and to which the 
plaintiff, her son, was entitled after her death. 
While she was still living, the plaintiff filed this 
suit, praying that the will might be declared in- 
valid. The defendants were the testatrix and 
those who took under the will. While the suit 
was pending, the testatrix died. The Subordinate 
Judge passed a decree in plaintiff’s favour, and 
declared the will invalidi Ihe cl,efendan|8 
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pealed, and contended for the first time in appeal 
that the allegations in the plaint, viz that the will 
was in their favour, and that they (the defendants) 
were interested in denying the plaintiff’s title as 
reversioner, did not constitute a case in which, in 
the exercise ota .sound judicial dis'^retion, a decla- 
ratory decree ought to be made. ’Held that, as 
the objection was taken for the firet time in 
appeal, it would be unjust to allow the defend- 
ants to benefit after they had failed to resist (x’s 
claim on the merits. Maganlal Purshottam 

V Govindlal Nagindas. 15 Bom 697. 

Sec Bombay Burmah Trading Corporation 

V Smith. 17 Bom 197 

Notes: —Ref : 26 All 238. 

(V>) Enhancement, 

394*. — Waiver of obieotion. 

In a suit for enhancement of rent, where def- 
endant pleaded Bengal Act VllI of 1869 section 4 
plaintiff referred in both the lower Courts to a 
ohittee to prove variatloh of rent ; nut it was 
found thatithe terms of tbechittee barred enhance- 
ment. Held that it was not open to plain* 
tiff in special appeal to object that the chittee had 
not been proved. Lalla Banee Pershad v 
Lalla Dabce Pershad. 24 W R 435 

Notes: — Ref : 2 Bom 19, 

395. — Service of notice. 

In a suit for enhancement of rent it was ob- 
jected on behalf of the defendant in special appeal 
that service of notice had not been proved. Held 
the question was one of fact, and the objection 
ought, therefore, to have been taken in t he Court 
of first instance. Dumaine v Uttam Singh. 

5 B L R Ap, 44=13 W R 462. 

396— Objection to want of notice of enhan- 
cement. 

An objection that no notice of enhancement 
had been served, though not taken in the Court i 
below, was allowM to be taken on appeal. 

Thekmee Beldar v Ram Kishen Lall. 

15 W R 71. 

But not a tAchnical objection to the form of 
notice. 

Gopaul Mulliek v Dwarkanath Sein 

M 620. 


A.*, 
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Shama Soonduree Debia v Degumbtiree 
Debia 21 W R 368 

though See Wooma Chuf n Dutt v Grish 
Chunder Bose 17 W R 32 

Ram Ruttun Ghose v Prostinno Nath Bhutt* 
acharj^e. 20 W R 203. 

Notes;— Oist. 9 Cal 72 

397. — Informality of notice of enhancement* 

Where a notice of enhancement, though 
informal was sufficient to inform 
the raiyat of the landlord’s intention to 
I increase the rent to the rates paid for similar 
I lands in places adjacent, and the notice was accept- 
! ed by the raiyat, and treated by him in the lo- 
j wer Court as a notice under cl. 1, s. 17, Act X 
of I8d9, it was held that the informality could 
not be objected to for the fiist time in the High 
Court in special Appeal. Kasheenath Deb 
V Shibessuree Debia. 8 W R 508: 

898.— Suit to contest enhancement —Irriga- 
tion expenses. 

Held that in a suit for enhancement the plea of 
increased expense on account of irrigation cannot 
be admitted for the first time in special appeal, 
Kunchiin Singh v Sheoraj. 1 Agra Rev 7 

399.— Objection not taken before as being 
unnecessary. 

A suit for enhancement of rent was defended 
I on two grounds, the first of which was overruled 
but the second succeeded, and the snit was dis- 
missed. i-laintiff a] \ paled, and the seQond 
ground having been ov* nmled in appeal, the res- 
pondent (defendant) ag^sui put forward the ob- 
jec<-ion which had been overruled by the first 
Court. Held that, under tho circumstances, it 
was not too late for him to take that objection. 
Tarce Wahtoon v Ram Sahoy Singh. 

25 W RltO. 

(13) Evidence 

400 — Time for objection to evidence. 

It is the duty of the party who wishes to object 
to evidence to object in the first instance, and 
not to delay doing so until the case is before the 
High Court in special appeal. Seettil Pershad 
Hitter V Junmejo;^ MulHck, 12 W ? 24;4 
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401— Obje<'tions tn evidence as not being the 
best. 

Objections to evidence as not being the best 
evidence should not be allowed to he taken on 
special appeal. Avudh Beharec Singh v. 
Ram Raj Tewaree 18 W R 105 

Lochun Singh v Het Narain Singh 
24 W R 232. 

402— Objection to mode of recording eviden- 
ce. 

The objection that the depositions of the wit- 
nesses w<re not taken in the manner prescribed 
by the Code of Oivil Procedure, but only notes of 
the evidence, ih not one which can be taken in 
special appeal. Lall Mahomed v PeerNtizur 

18 W R 112 

4.03 — Evidence—* Judgment m a former suit. 
Relevant Evidence-Living witnesses, their deposi- 
tions T corded in a subsequent suit — Practice and 
proccilure. 

The judgment in a previous suit where the ere- 
fli tors of defendant I claimed to attach certain 
property as being that of defendant I and defend- 
ants 2 and a relied on a partition deed to prove 
that defendant I had given his share up to them is 
if not conclusive at least relevant evidence in a 
subsequent suit, where the plaintiff claimed the 
property as the purchasers from defendant I and 
the defendants 2 and 3 set up the same partition 
deed in proof that the defendant- I had no title 
inasmuch as in both the cases the point at issue 
namely, the genuineness of the part^Hon deed 
was the same, and the parties also the same, na- 
mely the defendant I by his creditors and assign- 

on the one side impeaching the deed and the 
defendants 2 and 3 on the oi her contending for 
the deed. 

When the paities to a sint in order to save 
delay or expense or any other reason refrain 
from calling persons who are alive and agree or 
do not object to the admission of evidence given by 
them in same former proceeding, the evidence is 
not strictly admissible but if the Court of hist 
instance allow this to be done, the Court ap- 
peal must accept the evidence and it is too late 
for it to take any objeefcion to the procedure 
Lakshman v Amrit 2 Bom L R 386= 

24 Bom 591 
Bom, % Bom B 65L 
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403 B— Grounds of appeal— Objection as to 
admissibility of documents taken in appeal-Depnsit 
( f cash — Limitation Act 1869 s 1 els 10 and 

An objection as to the admissibility of a docu- 
ment if not taken in the firs+ Court cannot be 
allowed in second appeal. The article governing 
a suit for return of cash deposited under a writ- 
t in engagement is either s 1 cl (10) or s. 1 cl (16) 
of Act XIV of 1859. Ganeshi Lai 

V Chunni Lai 74 P R 1882 

Notes.— Bef 96 ? R 1885. 

403 C— Objection to irrelevant evidence not 
taken in first Court, but only on appeal — ubiec- 
tion by party who yelied on the evid'^nce 

Where a party did not object to irrelevant 
ilocuraentary evidence in the first Court, but in 
lus written statement actually relied on such 
I vidence. ATeZd that he could not object to its 
relevancy in appeal. 19 All To; 23 I A 105 dist. 

Hridoy Krishna Das v. Prasanna Kumavi 
Chowdurani 28 Cal 142 

Notes — Fol 15 C P L R 123. 

404 — Ob]ection as to admissibility of eviden- 
<*e. 

It being obiectcd in special appeal that the de- 
Lision of the lower Appellate Court was based on 
documents, which were neither admissible as legal 
evidence nor had any bearing on the point to be 
decided,- 'Held that, though the objection to the 
admissibility of the evidence ought to have been 
takon in the Court in which the evidence was 
endered, yet coming in such a shape as it did, it 
(‘ould not be got over. Kdd&ho (Mitter J dm- 
sentipfifp) that, as defendant has succeeded in spe- 
cial appeal on an objection which he should have 
taken before, he ought to pay his own costs in this 
appeal even should he succeed ultimately (the case 
being remanded); and that it is not the exclusive 
duty of a Court but that of pleaders also, to see 
whether evidence tendered is legally admissible. 
Munrakhun Roy v Juggut Doss 10 W R 124. 

405 — Objection asfo admissibility of eviden- 
ce. 

The reception of papers and documents by 
the lower Appellate Court, unless objected to at 
the time, cannot be made a ground of special ap- 
peal. Rash Beheri Singh v- Nahayi Poddar 
3 BLR A C99:llVi^E465. 

Note^.-See U WK3<)L 
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406 — Objection as to admissibility of eviden- 
ce. 

Where no objection had been taken as to the 
^ admissibility nf documentary evidence — viz a de- 
cree and other proceedings in regard to that de- 
cree, which had been made use of by the opposite 
party,— an Appellate Court has no jurisdiction to 
exclude it. Where defendant allows, without 
objection, a purchaser of a plaintiff’s interest in 
the suit to substitute his name on the record und* r 
an order of Court, he cannot afterwards contend 
that the suit is thereby abated. Bir ChandraRoy 
Mahapattcr v. Bans! Dhar Roy Mahapatter 
3BLR AC 214. 

406 A—admissibility nf evitlence— Objection 
to the admisssibillity of evidence- Improper 
pi oof — Objection in appeal. If no objection 
be taken in the first Court to the admissibility 
of evidence on the ground of improper proof, 
such objection cannot be raised in appeal. 6 Gal 
Bom 320 k 28 Cal 142 ref lO&fol. 

Dalchand v. Ganga Singh. 

15 C PLR12^. 

406 B— -Evidence— Documentary evidence — 
conduct amounting to tacit waiver of proof — 
Necessity for formal proof. 

Where the genuineness of a document relied 
on by a party was not disputed by the opposite 
party, and the only question was as to its binding 
character, the opposite party must be deemed 
have tacitly waived its proof by consenting to its 
admission in the first Court and cou^d not be 
permitted to question its admissibility for the 
first time in the appellate Court. Viraraghava 
Aiyangar v. Ramaswami Aiyangar. 

10 M L J 242. 

407, — Evidence received without objection. 


Appellate Court-Con^rf. 

7 Objections taken tor first time on appeal 

Notes.— Aui 21 W R 133. 

4*07 — Evidence — No objection taken to 
admissibility of document in first Court — Compe- 
tency of appellate Court to raise or entertain ob- 
jection. 

No objection was taken in the Court of first 
instance to the admission of the copy of a docu- 
ment. In an appeal from the decree of the first 
Court, the appellant contended that the copy was 
not admissible in e'^idence in the absence of any 
satisfactory explanation for thp non production 
of the original. Held that it was not competent 
to the appellate Court to raioe or entertain the 
objecticn to its admissibility. But there' was 
nothing to prevent the appellate Court from con- 
sidering what weight was due to the document 
as evidence in the absence of the original. 
Ittichiri Ammah v Kaliani. 5 H L J 81. 

408. — Objection to validity of document. 

Before an objection to the validity of a docu- 
ment filed as evidence in a case can be admitted 
as a ground of special appeal, it must be shown 
to have been made at every stage in the Courts 

below. Joykishen Mookci*j€C v Rajkishea 
Mookerjee. 12 W R 315. 

409. — Where party in the first Court raises 
the question that a document is not genuine, it 
is open to him to take in the Appellate Court 
any ground m support thereof, although. the 8am% 
may not have been taken in the first Court. 

Haimabati Dasi v Govinda Chandra Gho«hj 

2 C W N 605. 

410. — Objection to evidencel wrongly re- 
ceived. 


Where a deposition made in another suit, to 
which special appellant was not a party, wae ad- 
mitted and used by the first Court without any 
objection on the part of the special appellant, it 
was held that he could not be allowed to object 
to it in special appeal Where the lower Ap- 
pellate Court’s judgment is good, and its adjudi- 
cation of a plaintiff’s right has i^een based on a 
sound principle, the High Court will not allow a 
new point to be taken in special appeal which 
was not taken in either of the Courts below. 

Wazeep Jemadar AJi V( 

. tt P- H . 


An objection to the effect that the Court of 
first instance bad given judgment on the strength 
of a document which ought to have b^en regis- 
tered, was not admitted in special appeal, as it 
had not been raised either in first Court or in the 
lower Appellate Court. Joygopal Mozoomdar 

V Thakomoiiee Dabee. 11 W R 381 


411.~ 

jection. 


■Evidence wrongly received without ob- 



Qbjectiqu as to reception of eTi4‘ifiee pot 
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fore objected to dis<>lIowed on special appeal, 

Godayi Joyardap v Meaps. 10 W R 50. 
Rugfioonath Pershacl v Hupce Mohun 

10 W R 37. 

Chadee Singh v Bcharee Tewaree. 

10 W R 91. 

Ilukdoomunnissa v Nokhy Singh. 

24. W R 296. 

Anap Mollah v Hills 10 W R 189. 

Kissen Kamtnee Do«see v Ram Chtinder 
Milter. 12 W R 13. 

Protap Chtinder Borooahv Collector of 
Gowalpara. 22 W R 216. 

(14) Objection to unregistered document. 
412,- — Regular appeal. 

JSeld that the Court is bound in regular ap- 
peal to entertain an objection that a document 
is invalid for want of registration, even though 
no objection may have been raised to its admis- 
sibility in the Court below. Basawa Gur- 

hatawa v Kalkapa. 2 Bom 489. 

Notes:— Ap: 7 Bom 123. Fol: 6 All 
Dial/. 9 All 108 F B. Ref: 4 Bom 235; 19 
Bom Sd; 24 Bom 609; 2 All 654; 33 Cal 

613«10 OWN 551*3 CL J576. 

4tXZ,—EeU that, as the plea as to the in- 
admissibility of a document as evidence for want 
of registration was not specially taken in the 
Court below, it could not be allowed in a special 

appeal, Grish Chandra Roy Chowdry v 
Amifia Khattin. 3 B L R Ap 121. 

4t4* — Costs. 

Whether the lower Appellate Court wrongly 
gave effect to an unregistered bond which, by 
reason of its being unregistered, was not admis- 
sible in evidence, no objection being taken by 
ttie parties to its being admitted,— ZZe/i that the 
obiection must prevail when taken for the first 
time in special appeal, but the party taking it 
was not entitled to the costs of the appeal 

Ootnatool Fatima v, Ghunnoo Singh. 

19 W R 22 

(15) Objection that document is improper 

ly stamped. 

415.— The plaintiff appealed to the Judge 
againife a <^n(\issal of hisi suit, lyho reverse i th^ 




Appellate LomX-oontd. 
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decision of the Court below, and gave the plain- 
tiff a decree. The defendant thereupon appealed 
to the High Court On the ground that a docu- 
ment had been admitted in evidence in support 
of the plaintiff’s case, which did not bear a pro- 
per stamp. Keld that the defendant, having 
omitted to take the objection before the Judge, 
could not appeal on this ground. Rambrcm 

Lai V. Abluckh Singh Marsh 267: 

2 Hay 148- 

415 A — Unstamped document — Penalty levied 
and document admitted in evidence by original 
Court. 

After the penalty has been leued and a docu- 
ment admitted m evidence, no objection that the 
plaintiff should be non-suited, as it was founded 
on a deed of gdt insufficiently stamped, can be 
raised in special appeal. 

Sudama v Kesho. 102 P R 1879. 

Notcs.-Ref, 116 r U 1888, 121 P R 1882, 
51 r R 1 P R mi, 1 57 P R 1882, 
150 PH 18111; Fol, 26 PR lrfS2. 

(16) Objection to document as evidence 
not raised in lower Court. 

416. — If no objection is lake »> m the Court 
of first instance totiip reception of a dooumtuc 
in evidence, it is not within the proviiioe of the 
Appellate Court to raise or recogniz® it in apneal. 
Chimnaji Govind Godbole v Dinkar Dhondc v 
Godbole. 11 Bom 329. 

Notes.-Ap. 13 Mad 189. Fol: 21 Cal 190; 5 
M L J 81. Ref: 11 Bom 32.5; 18 Bom 534; 
24 Bom 591; 32 Bom 577*10 Bom L R 
927. 


416A~416B.- 

Court. 


-Not objected to in the lower 


Where no objection was taken as to the admis- 
sibility of a document in the Court of firs^ ins- 
tance, it is not allowable to take the objection in 

appeal Ram Prasad Roy v Lala Sham 

Narain. 6 C L J 22, 

(17) Refusal to examine witnesses. 

417. — A Court of first instance, being 
fied that plaintiff’s case could not be established, 
refused to exaruine defcnda,nUs 
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lower Appellate Court, differing from the M«n- 
sif, g 0 ve plamtiif a decree. lAeld that although 
the Munsif had committed a great irregularity 
still as that point was not raised in the lower 
Appellate Court it could not be taken in special 
appeal. Goofoo Bass Akhoolee v Poran 
Mundle. 12 W R 383. 


High Court will not interfere. Dwai*k«tiatliL 
Bas Biswas v Untioda Churn Bass, 
8WR318. 


418. — An objection that the Court has refus- 
ed to *=‘xamine witnesses, if not brought before 
the Appeal Court, cannot be raised on special ap- 
peal. Osman Singh v Chutnmun Mahtoo 

15 W R 87. 


Notes.— Fol- 21 Cal 2 v3. Ref. 26 Cal 739. 


419. — It is too late to make an objection, tor 
the first time in second appeal, that a certain 
witness, for whose evidence no application had 
been made in the Courts below, ought to have been 
examined by the Appellate Court. Somashekh- 
ara v Sufohadramaji. 6 Bom 524, 

Notes.—Rpf: 11 Mad 43: 24 Bom 367 F B; 9 
All 253. 


419A. — Plea first raised in second appeal — 
Plea going to root of suit— Fresh evidence. 

Although speaking generally, questions which 
have not been raised either in the Court of first 
instance or m the lower appellate Court, and 
more particularly questions of law which involve 
findings of fact should not be allowed to be 
raised in second appeal before the High Court, 
yet where the question goes diiectly to the root 
of the plaintifi’s title to maintain the suit and is 
a pure question of law arising up'^n admitted 
facts, the High Court should not, because it was 
not raised in the Court below, refuse to consider 
it in second appeal. Bha? am Bas v Nand Lai 
Singh. 9 W N 78. 


(18) Refusal to take evidence. 

420. — Where the Court refuses to take evi- 

dence offered^ that fact should be made the gro- 
und of regular appeal, and not first set up in 
special appeal. Lalla Bebceden v Sheo Ghbo- 
1am Singh. 2 N W 206. 

(19) Execution of decree 

421. — Mode of fxecution>-DiscretiOn of Court. 
^?^hefi the mode of execution has not been 

^edfically obje#e| to in the Court below, the 


I 




' 1 '' ' ^ 


Notes:— Bist. 18 W R 520. 


422. — Objection that decree cannot be exe- 
cuted in portions. 


A decree cannot be executed in aliquot parts, 
but where it wa<? objected for the first time in 
second appeal that a person seeking execution of 
a portion of decree was not entitled to execution, 
the High Court refused to allow the objection. 

Goodur Sahoy v Bhunneshur Koer. 

7CLRil7. 


422A. — Execution of decree-Non-compliance 

with formalities required in execution When 

objeciion to be raised. 

An objection to the execution of a decree on 
the ground that the lequisite formalities have 
not been complied with by the decree-holder 
should be taken in the lower Courts so as to af- 
ford the decree-holder an opportunity to show 
that they have been complied with. Venkatap- 
piah V Jagannadha Rao. 12 M L J 24, 


(20) Form of suit. 


423.— Madras Local Boards Act (Madras .dot 
V of 1884), s. 27, 


An objection that the suit was not properly 
framed was not allowed to be taken for the first 
time on second appeal in a suit brought under 
the Madras Local Board Act. President of the 


Taluk Board v Narayanan. 16 Mad 317, 


Notes;— Ref: 16 Marl 474; 3 M L J 223; 28 
Bom 289 F B; 636, 25 Bom 142: 32 Mad 
371 F B; 19 M L J 33.:} F B. Bist: 28 Mad 
551. 


(21) Fraud. 


424.— Omission to allege fraud, 

Keld that defendant could not be allowed in 


special appeal to object that the lower Court had 
not determined the horn tides of plaintiff’s pur- 
chase, unless he (defendant) bad not only alleged 
fraud, but shown the way in which the fraud was 
intended to be carried out. Boikunto Nath 
Sett V Russick Lall Burmono. 

to W R 231 , 
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Notcs.-Di«8: 12 W R 217. 

424^A. — Fraud— Pleading-~Que<»tiorx of fraud 
not to be raised first in appellate Court-Practice. 

A (Question of fraud cannot be allowed to be 
raised in the Appellate Court when it was not al- 
ledged m the written statements and no issue 

raised regarding it. Pandit Prayag Raj v. 
Gottkaran Pershad Tewari. 6 C W N 787 . 

(22) Guardian. 


In an appeal against a decree in a suit based 
on liundiH the appellant petitioned the appellate 
Court for the first time to be heard on two addi- 
tional grounds vi/ , (I) that the suit did not lie 
because the presentation of the It undia for pay- 
ment was not proved and (2) that no interest 
ought to have been allowed. neither of 

the grounds was allowable at the hearing of the 

appeal. Ram Das v Mathra Das. 

6 P L R 1905, 


f If 


425. — Objection as to due appointment of 
guardian. 

Where plaintiff claimed as his inheiifcance 
what had been sold to defendants by his mother 
to liquidate debts due by bis late father, it was 
held, first, that it was too late in special appeal 
tf' raise doubts as to his mother having been 
plaintiff’s guardian when the objection had not 
been taken below at any stage of the proceed- 
ings. Kool Chunder Surmah v Ramjoy 
Surmona. 10 W R 8. 

426.— Want of certificate— Maxim “ Omi- 
nia prtBSumuntur rite esse ac^a.” 

On a suggestion taken for the first time la 
special ap|3^1 that a guardian has not obtained 
a certificate, it will not be assumed for the pur- 
pose of reversing th^^ decree that such is the case. 
It will be presumed rather that the proceedings 
in the Court below have been regularly conduct- 
ed until irregularity be shown, Thummun v 


(23) Issues. 

4117. — Omission to raise is<;ue8 

Where appellant satisfies the Court that he 
has been substantially injured by no issues being 
framed by the Judge previous to his decision, ef- 
fect will be given to such objection. 

Sah Koondun Lall v Makhun La 11 
1 N W, 168, Ed. 1873, 247, 

(24) Junsdiction. 

428— The defendant objected to the jurisdiction 
of the first Court, but took no objection to the ju- 
risdiction before the lower Appellate Court. 
that objection to the lurisdiction was waived, 

Mahomed Hossein v Akaya Narayan Pal, 
2 B L R Ap., 42 • 18 W R 37 note 
Harish Chunder Roy v Poorna Soonduree 
Dehee. 18 W R 35. 

429. — Suit brought in Court without jurisdic- 
tion— N. W. P. Rent Act. XVlIi of 187d, s. 206. 


GoIahRae. 2 N W 89. 

C22A) Grounds advanced for first time in 
second appeal. 

426a — S econd appeal— Grounds advanced for 
|i^t time in second appeal 

Where the points urged in the memorandum 
ot !W 50 hd appeal were not raised in the Court of 
first instance or in the lower apppellate Com t, 

that those points could not be allowed lo be 
irfiifed for the first time in second appeal. 

Bhadorin v. Lachman Singh. 

AWN 1882, 103. 




Grotinds urged for the first time 
ftt hearing of appeal 



As the plaintiff’s claim, instituted in the Ci- 
vil Court to elect the defendant, a quondam te- 
nant, and to recover mesne profits, could not be 
entertained m any suit in any Court, the provi- 
sions of s. 266 of Act X VIII of 1873, that the ob- 
jection that a suit was instituted in the wrong 
Court shall not be entertained by the Appellate 
Court, unless such objetcion was taken in the 
Court of first ins^^ance, were not applicable. 

Ram Autar Rai v Talimundi R^ar. 

' 7N1f49. 

430.— Summary suit for possession. 

A and B obtained a decree for possession of 
* # 
land against C, On their proceedfngt|cr nsfecuta 

theh decree, nho wae in possessioh, present^ 

, tq the Mnnsif, ocb»|fiai- 

ncte thereby 
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fully to interfere with his possession. The case 
was trie'i, on remand from the Judge, as a suit 
under the provisions of s, 229 of Act VIIl of 1859. 
Held, pei' Jackson, J., that, as tho decree-holder 
had not complained that the officer of the Couit 
had been obstructed or resisted by the clai* 
mant, the case did not fall within s. 229 of Act 
Vlllof 1869; and, therefore, the Court had not 
jurisdiction to take summary cognizance of the 
case. Per Mitter, J —This objection, taken for 
the first time on special appeal, did not affect the 
merits of the case or the jurisdiction of the Court. 

Buhal Singh Chowdry V Behari Lall. 

1 B L R A C 206==10 W R 318. 


431 — Ob 3 ection to suit for mesne profits as 
being matter for execution — Civil Procedure 
Code (Act XI of 1882), s. 244 


A landlord sued his tenant for arrears of rent, 
and obtained a decree for a certain amount and 
a declaration that, if the amount were not paid 
within fifteen days, the tenant should be ejected 
under s. 52, Act VIII of 1869. The amount was 
not paid, and the landlord executed the decree 
and obtained possession. The tenant appealed, 
and succeeded in getting the decree set aside, and 
the amount found due from him for arrears by 
the first Court was reduced and a decree made 
directing that, if the reduced amount were not 
paid within fifteen days, he should be elected. 
He paid the amount found due by the Appellate 
Court within the fifteen days, and recovered 
possession of his holding. He then brought a suit 
in the Munsif’s Court to recover mesne profits 
from his landlord for the time he was in posses- 
sion after the execution of the first Court’s decree. 
It was contended on second appeal that the suit 
would not lie, as the matter might and should 
have been determined in the execution depart- 
ment under s. 244 of the Civil Procedure Code. 
Held that, as the suit was instituted in the Mun- 
sifs Court and the Munsif, under the circum- 
stances of the cAse, was the officer who, in the 
^stance, would have had to determine the 
matter in the execution department, there was at 
most only an error of procedure and no exercise 
of jurisdiction by the Munsif which he di'd not 
possess, and that upon the authority of the de- 
cision in 19 W R 90, this could not be made a 
ground of objection on appeal. Held also that 
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the point being one that was not raised in the 
pleadings rvr before either of the lower Courts, and 
being a point which went exclusively to the juris- 
diction of the Court, it could not be raised on se- 
cond appeal, Azizuddin Hosscin v Rama- 
nugra Roy. 14 Cal 805. 

Notes —Foil: 22 C^l 483. Bef: AT 106; 8 
C W N 49; 5 c L J 328; 28 Mad 425. 

(25) Objection affecting jurisdiction. 

432. — ^Waut of proper certificate — Suits under 
Dekkan Agriculturists Relief Act. 

Held that an objection taken to a suit under 
the Dekkan Agriculturists Relief Act on the ground 
that a proper certificate had not been obtained 
could be taken for the first time on second appeal, 
as it was an objection affecting the jurisdiction 
of the Courts below. Nyamatula v Nana Valad 
Faridsha, 13 Bom 424. 

Notes.— ^(>2: 14 Mad 96. Mef: 23 Bom 22. 

(26) Jurisdiction objection to. 

483 — Objection apparent on face of plaint — 

Where the objection was not taken in the 
Court below, but was apparent on the face of the 
plaint and had reference to the jurisdiction* of the 
Court, the Court Iield, they must consider it! 

^Ramayya v. Subbarayudu. 13 Mad 25. 

Notes ^Ap: 22 Bom 316 EeJ Z Mad 28P. 

434 — Mortgagee. 

Held that a suit by the xamitidar to eject 
the representative of a mortgagee in possession of 
an occupancy holding being in fact a suit for the 
ejectment of a mere trespasser, the mortgage be- 
ing illegal, was cognizable by the Civil Courts and 
the rules of limitation appropriate to civil suits 
were to be applied thereto. 6 All 378 approved. * 
Madho Lai v Sheo Prasad Misr. 

12 All 419^10 WN 162. 

Notes.— Dm-15 A1121^»F B. Mi?; 14 All' 223. 

(27) Question of jurisdiction taken 
for first time on appeal. 

435.— Civil Procedure Code, Secs. 409 and 4-13 
—Application for leave to sue in forma pauperis 
— Refusal of such application a bar to subsequent 
application in the same right — Jurisdiction — 
Plea of jurisdiction. 

; The plaintiff applied for leave to as a 


‘i 

1 

I 

I 

I 


j 

I 




1 


I 

'^1 

I 


I 
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paaper for the redemption of a mortgage. As 
he did not proceed with the application, it was 
rejected with costs on 29th November, 18S8. 

On the 4th February, 1890, plaintiff again ap- 
plied for leave to sue as a pauper for the redemp- 
tion of the same mortgage. There being no op- 
position, the application was granted, and was 
registered as a suit. 


On the 20th September, 1893, when the suit 
had been heard nearly to the end. the Govern- 
ment Pleader intervened, and applied that it 
should not be allowed to proceed further until 
the plaintiff had paid the costs incurred by Go- 
vernment in opposing the first application, which 
had been rejected. But the plaintiff refused to 
do so, and thereupon the Subordinate Judge dis- 
missed the suit with costs under Sec. 413 of the 
Code cf Civil Procedure and ordered the plaintiff 
to pay the Court-fees under Sec. 412. 


-Jurisdiction. 




Appellate Zouti-Gontd. 
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tho Court which had Jurisdiction to execute the 
decree, the plaint may be regarded as an applica- 
tion to that Court for determining the question 
whether the lands are covered by the decree, and 
the suit does not therefore fail for want of juris- 
diction. 19 W E 90, 14 Cal 605 referred to and 
followed. Held, also, that in such a case it is in- 
cumbent upon the defendant to raise the plea of 
jurisdiction in the Court of first instance, the 
question being not a pure question of law. but a 
question which would depend upon facts. Blru 
Mahata v Shyama Churn Khawas. 

22 Cal 483. 


Notes.— 5 Bom L R 1036. Fol: 22 MaR 
347: 22 All 121. Ref: 32 Mad 426j 
22 Mad 494; 9 M L J .37; IS All 106; 
22 All 376; 8 C W N 4ii; 28 Mad 64; 
6CL J 328; 8 CL J 20. 


Reid, on appeal, (1) that the order rej(‘cting 
plaintiff’s first application was an ’^rder under 
Sec 409 of the Code of Civil Procedure; (2) that 
both the applications were made in respect of the 
same right to sue; (3) tnat the order rejecting 
the first application operated as a bar under 
Sec. 413 of the Code to the entertainment of the 
second application; and that such bar being 
one to the jurisdiction of the Court, the Subordi- 
nate Judge was not only competent but bound to 
take notice of it at any stage of the suit. Ran- 
ched Morar v P J 1894, 418; 

20 Bom 86 


438. — Objection io jurisdiction on the ground 
of wrong valuation of suit— Suits Valuation Act 
(VjI of ]d&9), s. 11. 


The High Court held that it was nut at liberty 
to entertain an objection that the suit was not 
within the pecuniaiy limits of the Dis- 
trict Munsifs jurisdiction, as it appeared that ihe 
appellant bad not been prejudiced on the merits. 

MuthusamiMudaliap V Nallakulantha Mu- 
^aliap. 18 Mad 418. 


The question of jurisdiction may be taken for 
the first time on appeal f the defect is patent 
on the record. Kislien Shah y. Gupmukh. 

PR 40 of 1870 

Sheikh Nizamudin y Goycpnment. 

P R 54 of 1871. 

(28) Jupisdiction Miscellaneous. 

437.— Suit for property wrongly taken in 
execution of decree— Separate suit brought wh-^re 
proceeding should have been in execution. 

Where a suit for the recovery of lands taken 
by the decree-holder in excess of his decree has 
been held not to He under s. zU of the Civil Prp- 
eetee Oode^ but the suit had been instituted in I 


438 A —Jurisdiction— Civil Court— Value of 
property— Value mentioned in plaint— Trial in 
Court which would have no jurisdiction if the 
value was correct— Parties raising no objection 
to trial — In appeal jurisdiction cannot be ques- 
tioned— Evidence Act (I of I872j, S. 08. 


The plaintiffs filed a suit in the Court of the 
First Class Subordinate Judge for partition of a 
certain propeity. In the plaint the market value 
of the property stated was such as to make the 
suit triable only by the First Class Subordinate 
Judge. The Judge, however, made over the trial 
of the suit to the Joint Subordinate Jnd^ it 
Thana, who had no Jurisdiction to try it, if the 
properly was correctly valued in the plaint. 
Neither parly raised any objection on the gwupd 
of jurisdiction, and no issue was raised rejatii^ th 
it. The trial proceeded on merits and the Sabpr- 
dinate Judge passed adecre*" for partition in fa- 

i f \ ‘ \ 

, I i 1, ^ ^ ^ < I ' 
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vonr of plaintiffs. The defendants in their appeal 
to the District Court raised for the first time the 
question of juried iction on the strength of the 
market values stated in the plaint. The objec- 
tion having been overruled, they appealed to the 
* High Court. 

that as neither party raised any question 
as to want of jurisdiction arising fr^m the allega- 
tion in the plaint, and as they by their ronduct 
and silence treated the market value to be of the 
amount sufficient to give juri'^diction to the Court, 
they dispensed with proof on the question by 
their tacit admissions, and thus the principle of 
law laid down in 58, Evidence Act. came into 
opration and prevented the result of the state- 
? ment of market value in the plaint. 

( The market value stated m the plaint pnmajadf 

determines the jurisdiction. It is not conclusive 
and binding on the plaintiff so as to estop him 
from disputing its correctness or seeking its 
amendment merely because he has stated it m 
( the plaint. When the trial commences, it is open 

, to the defendant, if he is so minded, to rely on 

the statement in the plaint and dispute the juris- 
diction of the Couit. If he does not, and allows 
the trial to go on, he cannot subsequ^^ntly dispute 
the jurisdiction. 

As a rule, parties cannot by consent give ju- 
risdiction where none exists. This rule applies 
only where the law confers no jurisdiction. The 
law does not prevent parties from waiving in- 
quiry by the Court as to facts necessary for the 
determination of the question as to jurisdiction, 
where that question depends on facts to bo ascer- 
tained. Jose Antonio Barreto V Fri-rcisco 
Antonio Rodrigues. 12 Bom L R 712. 

i 439— Lim' ration Act XV of 1877, Sch il 

Art 144— Right of purchaser to have lands regis- 
tered in his name in revenue records —Collector’s 
books— Suit for declaration of such right— Lirni- 

I tation — Limitation applicable to such suit— Such 
right not an inWest in immoveable property — 

, Cause of action in respect of such right -Declara- 

tory decree— Jurisdiction— Objection taken for 
first time in second appeal— practice. 
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gistered in their name in the revenue record^. ! 

The Lower Court dismissed the suit as barred | 

under Article 1 14, Schedule 1 1 of the Limitation 
Act XV of 1877. 

An objection having been raised, in second i 

appeal, that the Court had no jurisdiotion to 
entertain the suit, as the plaintiffs had not 
previously asked the Collector to place them on 
the register. | 

Held, that this circumstance was not neces- I 

sary to give jurisdiction, although it might be a I 

reason for treating the suit as premature. That | 

objection, being taken for the first time in second I 

appeal, was disallowed. Bhikaji Baji v Pandu I 

P J 1893 p 554. 19 Bom 43. 

Notes.— 20 all 35; 1 0 L J 73. 

(28 A) Pica of jurisdiction when enter- | 

tainable in appeal. I 

439A— Jurisdiction— question of, when enter- I 

tainable in appeal— Civil Court’s jurisdiction I 

when ousted. If the question of jarisdiction i 

depends for its determination upon facts not I 

found by the lower Courts, an app^^llant cannot I 

ask the High Court to find them: the appellant 1 

must substantiate his contention if he can, on 
the facta already found. If he is unable to point ‘ 

to any facts in respect of bis plea, that plea must | 

fail. I 

Ihe ordidary Civil Courts cannot be ousted 'I 

of their jurisdiction in the absence of an express I 

provision of law to that offect. Parkhit Panda J 

V Ananda Gaontia. 8 C L J 116= I 

12C W N 1036. I 

439 B — Plea first raiM* I in revision — I 

A su«t for Rs. 219-5 0 was brought in the ■ 

Munsif’s Court and decreed. On appeal the j 

lower appellate Court affirmed the decree of the 1 

first Court. The defendant applied to the High 
Court for revision and for the first time objected I 

that the Munsif bad no jurisdiction inasmuch as I 

at the time of the institution of the suit, neither I 

the defendant was actually and voluntarily resid- ^*1 

ing, nor did the cause of action arise, within his J 

jurisdiction Held, that this was a question that | 

could only be decided upon evidence, and for this j 

reason also should have been raised in the Courts { 

below. Shyam Suudar v Mendhat, i? 

6 W N 188. = 


Plaintiffs having purchased certain lands in 
X867 brought this suit in the year 1890 to obtain 
% dihcjfarsitiQa of their right to have <'he hi qd, re- 
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Appellate Courl-C^<^«^<^. 

7 Objections taken for first time on appeal. 

Contd, 


Appellate Courl-Cow^^i. 

7 Objections taken for first time on f^ipeal- 

Contd. 


(29) KabuUat suit for. 

44,0-^Failare to prove case. — 

Where, in answer to a suit for a kabuliat at 
a specified rent, defendant pi sided in the Court 
below, not that plaintiff was not entitled to any 
kabuliat at all, but that he was not entitled to a 
kabuliat at the rates he claimed — Held that 
defendant could not be allowed in special appeal 
to take advantage of tbi full Bench ruling in B 
L B aup Vol y74; lO W R F B 14 and ask for the 
suit to be dismissed. Gholam Ali V Adgur All. 1 

11 W R 105. 

4il-Fail wre to prove case. — 

In a suit for a kabuliat at an enhanced rat<», , 
the Oourt^of fi" 4 t instance gave a decree for an | 
amount less l han that of the claim. No objection i 
was taken before the lower Appellate Court, that, 
nud-^r tho Kali Bench ruling in B L R bup Vol 
974 j ‘0 W R F B U, the suit was liable to be 
dismissed. This objection was taken for the first 
time in special appeal. Held th&t the objection 
could not be entertained, Nizamut Ali v 

Romesh Chandra Roy. 3 B L R A C78: 

11 W R 430. 

But Sec Hamcd All v Afifceooddcn. 

IBL RSN 14=10 WR213. 

442 — Omission to tender pottah — 

The lower Appellate Court ought not to have 
entertained the objection of the defendant that 
no pottah had been tend<^rei before the insti* 
tntion of the suit, as the objection had not been 
taken before the first Court. That issue was not 
essential to the right determination of the suit 
upon the merits. Ramanath Rakhit v Chand 
iiarri Bhuya. 6 B L R 356. 


tion that a certain shoia was G-oveinment 
property — HeZd, that, having failed to establish 
the grounds upon which relief was claimed, the 
plaintiff was not entitled to object on appeal, for 
the first time, that the defendant were merely 
tenants from year to year. Secretary of State 
for India v Nunja. 5 Mad 168. 

Notes— Ref 20 Mad 29l>. 

(31) Limitation. * . 

I 

44,g — Limitation — Possession . — 

Where a defendant in the lower Court plead* 
ed limitation, but placed that issue upon the 
simple fact that h“ himself had possession for 
twelve years and upwards, which issue was found 
against him , — Held that it was too late for the 
defendant in special appeal to object that finding 
did not dispose of the issue of limitation.. 

Kisto Mohun Kurmokar v Noyau Tara 
Bosses. 10 W R 389. 

446 — Minority— Right of member of family 
to alienate— 

A plaintiff obtained a decree to set aside an 
alienation of ancestral property effected by his 
father during his minority. Defendant objected 
in special appeal, first, that the suit was barred 
by lapse of time since plaintiff attained his 
majority; and, secondly, that, under the Aiitak- 
shara law, the father had a right to alienate a 
share of the property. BeM that, as the first of 
these objections was entirely a matter of fact, 
and as the seeond, though essentially a matter of 
law, went to the substance of the plaintiff’s claim, 
they should have been urged in the lower Courts, 
and could not be admitted for the first time in 


Note: — See 14 W R 4.H2, 

443 — Omission to tender pottah— 

In a suit for a kabuliat objection cannot be 
raised on appeal for the first time that a pottah 
had not been tendered. Doorga Kant M 0200 - 
mdar v Bishcshnr Butt Chowdhury. 

W R 1864 Act X, 44, 

(30) Land-lord and tenant. 


444 — Suit to have pottah cancelled. 

Where a plaintiff sued to have the defendants’ 
pottah cancelled on the ground of fraud, to res- 
train them from felling trees, ^nd for % 


special appeal Benode Putnaik y. 

Boyanidhee Bullior Singh. 9 W R 498 

447 — Settlement. — 

In the first Court an issue was raised whether 
or not the hearing of this suit was barred by the 
law of limitation. One of the grounds of appeal 
to the Judge was, that the Principal Sadder 
Ameen ought to have held the suit barred as 
regards the diaras under the special limitation of 
three years from the date of the Collector’s ^ 


settlement. The Judge did not notice this ground 
in his Judgment. The same ground 0| ajppe^l 
Ym repeated in special appeal tQ the j^i^h 
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Appellate Court-<7oMfii. 

7 Objections takea for fifs't time on appeal- 

Con^d. 

but that Oourt refused to entertain it, foi* the 
reason that it did not appear to have been raised 
in argument before the Judge or in the first Oourt 
Raj Kunwar alias Sheotnui»at Ktinwar v 
Inderjit Kunwar. r> B L R 585, 13 W R 52 

448 — Guardian and Werd — Minority.— 

.4 sued B to recover possession of a hereditary 
jote, of which he alleged he had been dispossess- 
ed by B during his minority B raised the 
defence of limitation and relinquishment by A’s 
grandmother and guardian. The Munaif held 
that the suit was not barred on the ground that 
it bad been brought within three years from date 
on which A had attained his majority, but decid- 
ed against A on the merits. On appeal, the 
question of limitation was not raised, but on the 
merits the Judge also found against A. On special 
appeal by A, B took an ohje'^tion under s. .^48 of 
Act Till of 1859 that A’s suit was barred. MeUl 
that B could not take the objection at that stage. 

Kedernath Mookerjee v Mathupanath Dutt 
IBL R A C 17; 10 W R 59 

449 — Where an objection that the suit was 
barred by limitation was not taken into consider- 
ation by the lower Appellate Court, and in 
special appeal the facts necessary to support the 
plea of limitation were stated in the ground of 
appeal, but for another reason and in another 
form than those for which it was raised befoie, 
the High Court allowed the objection to be taken 
and to prevail, and dismissed the suit Bissonath 

SuPina V Shoodamookce. 11 B L R Ap 1 , 

20 W R 1 

450 — Setting aside ex-parte case — 

A Munsif entertained a petition by a defen 
dant under s. 119 of the Uivil Procedure Code, 
and set aside his former judgment given e^e-part^' 
in favour of the plaintiff, and dismissed the 
plaintiff’s suit. The plaintiff, on appeal before 
t4<^ Judge, did not raise the objection that th<^ 
Munsif ought not to have entertained the petition 
of the defendant, as it had not been presented in 
due time. It was held to be too late to raise the 
objection on special appeal. Boro Kliasia 

T JataSipdap. 8 B L R78=15 W R 315. 

451 — Limitation.-— 

Where the question of limitation was raised 
fqr fc|^fi'’st time on second ap peal thivt it could 

‘ 0.. C., ya 


Appellate {lowi-Conti. 

7 Objections taken fop fipst time oti appeal- 

CoAL 

not be decided against the plaintiff. SMyapa 
vDodNagaya. P J(t886j 214^11 Bomll4. 

Notcs-Fokl6 Cal674;2;^ Bom S75. Ref. 1» 
Mad 366; 16 Bom 700/ 17 Bom 629; 2^ 
Bom 640; 25 Mad 721 ; 6 0 L J 237 P B; 
n C W N 969 P B; 34 Cal 941 F B. 

451 A— Criminal Procedure Code S. 14d — 
\.ttachment— Arrest of time running — Presli 
start— Bengal Tenancy Act Sch III Art 3— Limi- 
tation which has commenced to run does not cease, 
nor is a fresh period given by an attachment 
made under S. 146 of the Criminal Procedure 
Code. Limitation under Art 3 of Sch HI Bengal 
Tenancy Act, begins to mn from the date of the 
ouster and an attachment under S, 146 Cr P 0, 
does not stop it n<^r gives a fresh period of 
limitation. The lower Appellate Court is em- 
[>owered to take cognizance of the question of 
limitation under S. 4 of the Limitation Act, and 
S. 154 of the Bengal Tenancy Act, though it had 
not been raised as a defence in Court of first 
instance, if upon the proceedings in the case 
it was clear that the suit was barred by 
limitation, 

Deo Napain Chowdhry v CRH Webb. 

5CW N 160«28 Cal 86. 

451 B — Giound of limitation not taken in 
lower Courts — Whether arguable in second ap- 
peal. 

When the appellant neglected to say anything 
about limitation in the lower Courts, he cannot 
be allowed to raise the point in second appeal. 2 

L B R 238 Dist: Po Mya and My Myit v. Ma Le 
5L BR82=*31nd Cas 711. 

(32) Merger 

452 — Plea of merger. 

A plea of merger cannot be raised for the first 
time in special appeal, Ruston v. Atkinson 

11 W R 485 

(33) Misjoinder. 

453— Misioinder — of causes of action — Suit 
or arrears of rent— Separate leases. 

The Court refused to admit in special appeal 
the plea that the lessor should have instituted 
separate suits to recover the arrears of rent due on 
each lease as it aTowe<l the objection thAt Um 






11 
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Appellate Court -Con^i. 

7 Objections t%ken for first time on appeal- 

Contd, 

leases could not be declared forfeited for the agg- 
regate of the arrears of rent and cesses due on 
both leases, but that the forfeiture of each lease 
was incurred in respect of the arrears du^ on it, 
and that the lower Courts should have therefore 
determined and declared in their decrees what 
was the amount of arrears due in respect of rent 
and cesses on each lease separately, Golabi 

Singh V. Rsi Normal Chand 6 If W 342. 

454 — Mi<<joinder of causes of action. 

An objection that the plaintiff has joined toge- 
ther causes of action which, by s. 44 of the Civil 
Procedure Code, may not be joined together with- 
out leave first obtained, is talceu to«» late for the 
first time in the Court of A ppeal after the case 
has been already heard on its merits, Bhondiba 

Krishnaji Patel v Ramchandpa Bhagvat 

5 Bom 554, 
Guncsh Persad v Wilson 
W R 1864 Act X 86. 

Note*— Fol: 16 All 130 Rf^f: i2 AH 234 F B; 8 
C L J 196. 

465— Time for taking objection. 

An objection under s. 44 of the Code of Civil 
Procedure as to misjoinder of causes of action 
should he taken in the Court of first instance. 
Where such an objection waa raised for the first 
time in second appeal in the High Court the Co- 
urt declined to entertain it. Maula 

▼. Gulzar Singh. 16 All 130=14 W N 11 

456 -Misjoinder parties. 

Misjoinder of parties is not an objection which 
can be allowed to be taken in sp<=cial appeal. 
Tiluck Chuadcp Chiickerbutty v. Muddun 
Mohun Joogee 12 W R 504 

Ball Mahomed v Peep Nuzur 18 W R 112 
Luchmee Dhup Pattuck v Rughoobui- Singh 

24 W R 286. 

Notes.— 15 BLR U3 Fob 16 W R 399, 
Hist 24 W B 306; 1 Cal 133 P C; 26 Cal 
286. Ref: 23 W R 174, 

4fi7 ^Held that even if there was a misjoin- 
der the plea could not be raised in second appeal 
as defendants were not prejud'ced. Malsguri 
Garudiah v Narayana Rungiah 3 Mad 359 
NujmoQddeen Ahmed v Zuhoopttn IQ W^R 45 






Appellate Court-Ctorejfrf. 

7 Objections taken foi* first time on appeal- 

(bnfd. 

Ram Doyai Dutt v Ram Doolal Deb 

11 W R 278 

Tulsha V Gopal Rai 6 All 632 

Contra. Sreekant Roy Chowdhry v Kitab- 
ooddeen Sirdar, 10 W R 49- 

Notes.— 20 Mad 446=36 Oal 276=12 0 
W N 267. i?./; 6 M L J 186 = 28 
Mad 3S1. 

458— Misjoinder of causes of action. 

As a general rule, if an objection on the ground 
of misjoinder of causes is pressed and carried 
to a decision in the first Court, the High Court 
will, even upon special appeal upon its being shown 
to be well founded, give the objector the bene- 
fit of it; but if it is not pressed and carried to a 
decision in the first Oonrt, and if the parties go 
to trial as if the objection had not been made, 
then the objection will not be given effect to at a 
later stage, unless it appears olearlythat there was 
a defect in the orginal trial in consequence of the 

misjoinder. Tariaee Chupti Ghose v. 

Hunsman Jha 20 W R 420. 

459— Objection to defendant being made 
plaintiff. 

Where a defendant was msdeone of the plain- 
tiffs by the consent of the first Court Aud appeal- 
led as one of the plaintiffs, and tek oo objection 
until the case came up on special appeal, the oh- 
jection was not allowed to be taken. R«khal 

Doss Mundle v Protap Chunder Razt^h 
12 W R 455. 

(33 A ) Pleading of minority 

459 A— Minority plea of. raised fur the first 
time in appeal-Remand—Rx parte decree set 
aside— Civil Procedure Code (ActXlV of i8<?2), S 
U)8— Suit tried //cw. 

A brought a suit on mortgage against B, 0, L 
and S. A decree was passed, against which B and 
C appealed and A preferred an objection. L and S 
however, were not parties to the appeal. The 
case was remanded. The Court of first instance 
again passed a decree in favour of A against all 
the defendants, the decree being ax-parte as aga- 
inst L and S, S died, and so J the representative 
of S and L applied under S i08 C P C 18^3 to get 
the decree set aside Th^ e^^pa^U decree tVas 
net a^ide ai\d a fresh d<*eree was passed. H 1 1 
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Contd. 

appealed. In appeal for the first time^ they rais- 
ed the plea that S was minor at the time of the 
execution of the mortgage. 

Keld, that they could not raise the plea of 
minority at that stage. 

Beld, further, that, after the ef •parte decree 
was set aside th^ whole case was re-opened as 
against the applicants under S lOS, and the cas6 
had to be tried de novo. M«samat Jey Devi v 
Mahadeo Prashad. 6 Ind Cas 373. 

(33 B) Objection to the frame of suit 
not taken in the Court of first instance. 

djSOB. — Fraudulent conveyance, suit to set 
aside—Oivil Procedure Code ( Act XlV or 1882) 
Sec. 283— Transfer of Property Act flV of 1883) 
Sec. 65— Transfer to defeat or delay creditors— 
Oreaditors, if all should join— “ Good faith 
meaning and test of Consideration and good 
faith, if essential to a valid transfer — Creditor, 
transfer in favour of, for pre-existing debt, if 
legal. A transfer made gratuitously, the efect 
of which is to delay, if not to defeat the creditors, 
may be presumed to have been made with intent 
to defraud and is voidable at the option of 
any person who has been defeated or delay- 
ed thereby. 

A suit to set aside a conveyance alleged to be 
fraudulent within the meaning of section 53 of 
the Transfer of Property Act must be brought by, 
or on behalf of all the creditors. 

But where such an objection to the frame of 
the suit was not taken in the Court of first in- 
stance, the Court of appeal may, if it so thinks, 
allow the plaintiffs an opportunity to amend the 
plaint, so as to make the suit one on behalf 
of themselves and all other creditors of the 
transferor. 

In order to establish the validity of a convey- 
ance impeached as fraudulent on creditors, it is 
not enough to prove that it was for consider- 
ation; it must also be proved that it was made in 
good faith. 

The test of good faith is whether the trans- 
fer is a mere cloak for retaining a benefit to 
the grantor or whether ifc was intended thereby 
that the grantee shouH have the property and 
keep it. 


Appellate Court-Confi. 

7 Objections taken for first time on appcal- 

Contd. 

Although a transfer, which is a. mere cloak for 
the retention m the grantee of a benafft in the 
property transferred, is not a transfer in good 
faith, the test is by no means exhaustive ; there 
may be cases in which the transferee is intended 
to take an absolute title in the property, but the 
object of the transfer is to convert land into 
money and thus place it beyond the reach of the 
creditors of the grantor ; a transfer of this des- 
cription cannot legitimately be regarded as a 
transfer made in good faith. 

The rule does not apply to the case in which 
a creditor tak^*s property in satisfaction of an 
existing debt, although the effect of the transfer 
to him is to defeat or delay the other creditors of 

the transferor. Lalla Uakim Lai y 

Mushahai* Sahoo, and Kampta Prosad y 
Mooshahar Sahoo. 6 C L J 410= 

34 Cal 999=11 C WN,889. 

(34) Notice of enquiry. 

460. — Want of notice of enquiry by Ameen, 

A judgment-debtor, who while objecting be- 
fore the Judge as to what had been done by the 
Ameen in the enquiry as to the mesne profits, 
raised no objection as to the want of notice of 
the Ameen’s enquiry, was not allowed t€h‘^fiise 
the latter objection on appeal. Shaifoda 

Moyce Burmonce v Wooitia Moyee Bur- 
monec. 8 W R 9. 

Notes Fol : 18 Cal 188. Ref.- 2 M L J 
288 ; 30 Mad 255. 

(35) Notice of sale. 

461. — Bengal Regulation VIll of 1819, Sec- 
tion 8. 

A notice of sale followed the terms of clause 2, 
whereas the case was one under clause 8 of sec 8 
of Bengal Regulation VIII of 1819. An objection 
as to the form of the notice was taken for the 
first time in the Court of Appeal, that a’n 

objection of this kind, fatal to the whole proceed- 
ings, and appearing upon the face of the 
notice itself, was properly raised in the Court. 
9 Calc , 666 : L R , 10 I A, 25, distinguished, 

Ashanulla Bahadur v Hari Charau 
Mozumdar. 20 Calc, 86*= 

L R 19 I A 191. 

Notes:— Dist : 19 Cal 703. Ref : 20 Cal 746. 
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Co)itd. 

46lA.~Rftnfc Recovery Acfc f Mad Act Vlll of 
1865 ) S, 4. Pattah containing name of tenant’s 
father * and not mentioning tenant— legality of 
tender to son of tenant on tenant’s death— Point 
n6t taken m plaint or at settlement of issues— 
Right to raise it on appeal — 

Where the father of the piamtifE was the real 
tenant during the fasli, a tender of pattah in the 
narhe of the father, to the son after the father’s 
death which occurred only after tho preparation 
^nd signing by the landlord of the Pattah, is valid. 1 

Where a plaintiff in a suit to set aside a sale 
of land, fails to take the objection, either in liis 
plaint or at the settlement of issues , tha*' the 
notice of sale prescribed by Election 39 of the 
Bent Recovery Act had not been served upon 
him, he should not be allowed to raise it on 
appeal. Subbeen v Ramasami Chetti. 

26 Mad 363. 

(36) Notice of Suit 

462.— Omission to give notice of action under 
8. 48, Police Act, V of 1861. 

In a suit againt a Police officer, the objection 
under''ftec. 42, ActY of 1861, that one month’s 
nc^ice has not been given, must be taken m the 
lower Court : if not taken then, it cannot be made 
^ground of appeal. Narain Deen Tewaree v 
lam Bass 8 W R 425. 

463— Act XV of lh73, Secs 28, 43— Local 
(lovemment— Notice of suit — Specinl appeal. 

Where, in a suit against a Municipal Com- 
mittee, the Magistrate of the District was implea- 
ded as representing the Local (Government, the 
Court refused to allow the plea that the Local 
Covemment had not been made a party to the 
suit, in accordance with the provisions of section 
28, Act XV of 187<?. The notice previous to 
suing a Municipal Committee for a thing done 1 y 
them under that Act required by s. 43 of the /^ct 
is only necessary where compensation is claimed 
for the thing done. The plea that no notice was 
giveU as required by section 43, cannot be taken 
for the drat time in special appeal. 

I Where a plea that the Local Govern- 

; meat had not Urn made a party to a suit against 

Municipal Committee in acaordf^ie With f M 


Appellate Court Contd. 

7 Objections taken for first time on appeal- 

Contd. 

can be taken for the first time in special appeal. 
The Municipal Committee ofMarodabad 
V Chstri Singh 1 All 269. 

Notes Appr . 4 All 102. Fol; 16 Mad 296. 
Ref; 22 Bom 289 F B; 26 Bom 142. List: 
28 All 600=3 A L J 3U = (1.906) W 
JN 107. 

(37) Notice to quit. 

464. — An objection as to the necessity of 

notice tn quit is one which may be taken on 
second appeal. Dodhu v Madhavrao 

Narayan Cadre. 18 Bom 110.= 

P J 1893, 67. 

Notes— Fol ; 17 All 46 ; 26 Bom 360. Ref : 
18 Bom 256 ; 20 Bom 759; 24 Bom 

426 ; 36 C'al 927. Con : 13 0 W N 949. 

465. — Suit for ejectment. 

Where notice to quit is a necessary part of 
plaintiff’s title to e^ect, and when the issues raised 
the question of plaintiff’s right to eject, and no 
proof was given of notice by plaintiffs, but no 
objection was taken to the want of notice by the 
defendant until second appeal — Held^ that it was 
competent to the Court to entertain the objection 
in second appeal, but that the plaintiff should 
have liberty to meet the objection upon the trial 
of an issue referred to the lower Court upon that 
point. AbduUa Rawutany Subbarayyar. 

2 Mad 346. 

Notes.— Ap . 16 Bom 107. Foil. 12 Mad 553; 
18 Bom 110. Dist . 13 Mad 277 ; 16 Mad 
97:lMLa518. Ref 17 Mad 218 : 3 M 
LJ287; 10 Bom 669. ^ 

466 — Denial of landlord’s title through out 
case— Objection on special appeal that no notice 
to quit has beCn given. 

Whei e a tenant denies his landlord’s title and 
persists throughout in a vexatious and ag^essive 
course of conduct towards him, he will not, in a 
suit for ejectment, be allowed in special Appeal to 
assert that be has not been served With a to 

quit, that objection not having been ^al^eh kfcthe 
Courts below. Nuf<eif Bbattef^lea v 

phdl Cobihd Tbatodf I ^ ^ 1CLE424# 
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(38) Parties. 

467 — huit by receiver in his ow^n name-Error 
in frame of suit. 

Wheie the receiver of an estate, appointed by 
the Hiffh Court on its Original Side, received per 
mission to bring a suit on behalf of the parties 
interested in the estate, and brought the suit in 
his own name, it was held that, though the frame 
of the suit was erroneous, yet the error being one 
of form only, and no objection on the ground of 
that error having been taken in the Court below, 
such objection could not be allowed to prevail in 
the Court of Appeal, which might amend the pro- 
ceedings without consent of the parties interested, 
or further notice of appeal. Juggunnath 

Pershad Dtitt v Hogg. 12 W R 117. 

Notes:— Ref : 34 Cal 305. Dist: 5 0 L J 270 

468— Defect of parties, Objection as to. 

Where a decree for wasilat was given against 

the manager of an unr'^gistered trading company, 
and the plea tha<- the company was not a corpor- 
ate body, and therefore not liable without a dis- 
closure of the names of the parties constituting 
the company, was not taken until the execution 
stage, — Held that the plea was a technical one, 
and taken too late to be of any weight in a Court 
of equity. Tripp V Nursing Chundcr Mittcr 
W R 1864 Mis 7. 

469— Defect of parties, objection as to. 

Per Prinsep, J.— The objection as to defect of 
parties after the case had passed through two 
Courts is not one affecting the merits of the case 
so as to be a ground of special appeal. 
Boydonath Bag v Grish Chundcr Roy. 

3 Cal 26, 

Notes;— Diss: 6 Cal 815. Disap: 7 Bom 217. 

470 — Non- joinder of pai’ties— Misjoinder. 

Held by Muttusami Ayyar and Brandt, JJ. 
fKeruau, J., dissenting) — The objection as to non- 
joinder of parties is not essential, but merely for- 
ma), and weight should not be attached to it 
>yhen it is first taken on second appeal Moidin 
V Krishnan. 10 Had 322 

f 

; Motels— 3 OBJ 

i P 
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7 Objections taken for first time on appeal 

Contd, 

(39) Defect of parties. 

471 — Non-joinder of parties. 

Plaintiff, a member of an undivided Hindu 
family sued to recover possession of certain land, 
belonging to the whole family. No objection 
was taken at the hearing regarding non-joinder 
of other members of the plaintiff’s family. Held 
that in appeal the objection of non -joinder of 
parties, cannot be raised as being taken too late. 
The objection must be raised at the earliest poss- 
ible stage. 7 Gal 594. at p. 603 referred to.- 
Paramasiva v Krishna. 14 Mad 498, 

Notes:— Ref: 23 Bom 624: 32 Mad 242; 9 0 L 
J 623. 

47tA— OP coir 13(1882 S. 54) Civil 
Procedure Code— Objection for non-joinder not 
taken at proper time— Disallowed in Appeal. 

Where a suit is brought by one member of a 
proprietary body to eject a trespasser and no obj- 
ction is taken at the time prescribed by Section 34, 
Civil Procedure f Code, on the ground of the non- join- 
der of the other members, the objection cannot 
be raised for the first time in appeal. 

^e/n l/le-^ttiBit in such a case the member suing 
should at least be given a decree for joint possess- 
ion with the trespasser to an extent correspond- 
ing to his share in the property, even if the obje- 
ction of non-joinder is taken in good time. 

13 0 Pii R 113; 14 Mad 498; 6 Cal 815; 7 
Cal 694; 10 0 P L R 37 and 40; 1 N L R 108; 14 
Cal 201; 16 Cal 47; 19 Cal 6+1. referred to. ’ 

Daryao Shah Gond v Tiran Shah Gond. 

11NLR45. 

47 2— Practice— Procedu»-e —Second appeal— 
Point taken for first time on second appeal-Spe- 
cific performance, suit for— Paities made defend- 
ants who were not parties to the agreement. 

Held that an objection that certain of the de- 
fendants should not have been made parties to a 
sui^ for specific performance, because they were 
not parties to the agreement, could not taken 
for the first time in second appeal, as it only in- 
volved a question of practice. Dodhtt v Madhar 
Rao Narayan Gadrc. p j 1893 p 07. 

IS Bom 110* 
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7 Objections taken for first time on appeal 

Cmitd, 


l(otes:— Fol: 17 All i5; 26 Bom 360. Ref: 18 
Bom 256; 20 Bom 759; U Bom 426: 36 Oal 
»27, Con: 13 0 W .V949. 

473— The non-joinder in a suit to which Cha- 
pter IV of Act No IV of 1882 applies of a person 
interested in the mortgaged property within the 
meaning of section 85 of that ^ct, and of whose 
interest the plaintiff has notice, is a fatal defect 
in the suit unless cured by the action of the Court 
under s. 32 of the Code of Civil Procedure; and 
where such non-joinder is brought to the notice 
of the Court, the Court will give effect to the 
objection and to dismiss the suit, even though 
such objection be raised for the first time in appeal. 
[3 All 432; 16 All 475 and 17 All 537 referred to, 

Ghulam Kadir Khan v Mustakim Khan. 

18 All 109>=16 W N 7, 

Notes:~ReI; 5 C W N 423=12 C W N 911. 

(40) Technical objection. 

474 — Objection. 

In a suit for possession by'right of foreclosed 
mortgage, plaintiff having obtained a decree 
which was ex-paHe against one of the defendants, 
the lower Appellate Court found as a fact, on the 
appeal of the defendants, that the mortgage tran 
saction was benami and collusive (the defendant 
A having been a sharer in the fraud), and dismis- 
sed the claim. HeZf? that plaintiff oould notin 
special appeal be allowed, under the finding of the 
lower Appellate Court, to urge that his suit should 
not have been dismissed as against the share of A 
on the technial ground that A had not appealed. 

Ramlochan Soor v Nittya Kallee Debi. 

12 WR210. 

(41) Partition. 

475 —Civil Procedure Code, Act X of 1877, 
Section 396— (ieneral OlaUvSes Aot I of 186», Secti- 
on 2-Partitioii— Decree -Execution of— Com- 
missioners, 

JPon*tfe/ J : — Although Section 396 of 
the Civil Procedure Code directs the appointment 
of Commissioners to carry out an order for parti- 
tion, fit is quite competent to the Court to 
appdint onaiOommissioner for that purpose. 

JneW J:-Whether there is not in 
the context o| section 3S)6 something repugnant to 


the plural “Commissioners” including the singular 
“Commissioner”, 

Procedure under Section 396 of the Civil Pro- 
cedure Code discussed. Gyan Chttndep Sen 
V Dufga Churn Sen. 7 Cal 318, 

8 C L R 415. 

Notes:— Ap: Bi Cal ,26 E B; Appl: 12 Cal 276. 
Dies: 6 Bom L R 556. 

(41A) Plaint. 

475 A — Defect in plaint — Dismissal suit in 

appellate Court. 

Where a suit for possession of a share of cer- 
tain land purchased at a sale in execution of a 
decree, in which no boundaries or limits of <he 
lands sued for, were given, was dismissed by the 
lower appellate Court, hfld that such dismisssl 
was improper as the copy of the sale-certificate 
filed with the plaint contained all the necessary 
particulars, and the objection should not have 
been entertained at all as it was raised for the 
first time in the lower appellate Court, 

Awanda Rai v Naigu Rai. 
AWN 1882, 242. 

(42) Policy of insurance. 

476— Jettison. 

Where the plaintiffs could not recover on a po- 
licy for a partial loss, except as for jettison, and 
that point was not taken in the Court below, the 
point could not he raised in appeal. Mackinnon 
V Dundas Burke A 0 C 155. 

(43j Purchase. 

477— Suit to enforce sale of religious office. 

In a suit to enforce a right by purchase of a 

priest’s office, no objection was taken to the lega- 
lity of the transaction until second appeal. Keld 
that the objection must be allowed. Kuppa v 
Dopasami 6 Mad 76. 

Note6:-Fol: 15 Mad 1?3; 19 Mad 211. Eef: 

17 Cal 657 ; 23 f’al 615; 24 Cal 85: 1 0 W 
N 49;l; 4 M li J 285; 20 Bom 86,- ^ Bom 
131 ; 13 M L J 3^7; J7 Mad 792. , 

4f78 — Suit on bond aa asset' purchased, * > 
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Contd* 

A plaintiff who had purchased a factory from 
the Official Assignee sued for the recovery of mo- 
ney on a bond aPeged to have been an asset of 
big purchase, and obtained a decree. In appeal 
it was objected for the first time that plaintiff 
had not filed any evidence to prove that the bond 
formed part of the assets of the factory, and his 
suit was dismissed. Held that the objection ought 
not to have been allowed to prevail so far as to 
dismiss tbe suit, but the plaintiff ought to have 
an opportunity giTen him of adducing the requi- 
site proof. Chunder Coomai* Roy v Ktiberoo- 
decn. 10 W R 882. 

(44*) Rent suit. 

479 — Rate of arrears of rent. 

Where a landlord’s claim for arrears of rent 
at enhanced rates was dismissed m toto by the 
first Court, and in his appeal to the Judge he ad- 
vanced no claim for arrears at the old rat#»s, he 
cannot in special appeal object to the Judge’s 
decision on the ground that such arrears were 
not declared to him. Beejoy Gobind Rural 
V Jannobec Burmonya. 8 W R 252 


Notes — Ap : BO W R 404. 
479. 


Dist : 20 W R 



480 —Raising new plea on special appeal. 

In a suit for enhancement of rent which 
was dismissed in the I'^wer Court, where the sole 
issue raised was the genuineness of a pottah plea- 
ded by the defendant,-i/eZ<f that an entirely new 
plea of misconstruction of the terms of the lease 
could not be admitted in special appeal when the 
facts on which alone it could be supported had 
not been found in the lower Court. Satooram 
Majoomdar v Preona+h Banerjce. 

10 W R 424 

480A-S. 2<) — Appellate Court— New point 
involving facts not proved in first Court-Benaral 
Tenancy Act, S. 29 —Proof of enhancement-What 
rent there was prior to contract. 

A lower Appellate Court is not entitled to 
allow an appellant to raise a new case, which 
is dependent for its determination on facts 
which have not been investigated, and to 
which the rarties have not directed their evi- 
dence. 

^ OKder tio a^btitaqi^ the pwiaioas a S. 29 4 
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Contd, 

the Bengal Tenancy Act, it is necessary to show 
that there was an enhancement of rent, and for 
that purpose it is necessary to plead and prove 
what the rent was prior to the contract. 

Where, in a rent suit, the case made by the de- 
fendant in the first Court was that tbe hahulyat 
set up by the plaintiff was not executed by the 
defendant, and S, 20 of the Rengal Tenancy Act 
was ne’^er made a topic of discussion : Meld 
that the lower Appellate Court ought not to al. 
low the defendant to change his case and plead 
that the TtaluUfat was mot enforceable in law 
being iu contravention of S. 29, Kunji 

Singh V Raj Kumar Singh. 

11 Ind Cas 940 

(45) Res judicata. 

481 Meld that not only may the point of 
though not taken in the memoran- 
dum of appeal, be entertained in second appeal, 
under the provisions of s. 542, Code of Civil Pro- 
cedure , but that even when such point has not 
been urged in either of the lower Courts, or in 
the pleas in appeal, if raised in second appeal, it 
must be considered and determined either upon 
tbe record as it sAnds, or after a remand for 
findings of fact. Muhammad Ismail v Cha 
tar Siugh. 4 All 69«1 W N 611. 

Notes-Dist *21 All 446. Ref : 20 Bom 86 • 
rflGal4 28. ' 

482— Although the plea of resjudieata may 
betaken at any stage of a suit, including first or 

secondappeal, an appellat* Courtis not bound 

to entertain the plea, if it cannot be decided 
upon tbp record before that Court, and if its con- 
sideration involves the reference of fresh issues 
for determination by the lower Court. (4 All 63) 
and (18 W N 104) referred to. Kanahai Lai 
vSuraj Kunwap. 91 All 446, 

W N 164 

482A— Mortgage-Objection to suit not taken 
in lower Courts, taken for the first time in ap- 
peal. 

An objection that the appellant ought to 
have enforced his rights In the previous suit— 
whe^ .be had been made a party— and, tbere- 
barred,— not having 
<ieenlas!,f.4 in the Gonttsbedow, was pot ^llow^i 
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to be taken for the first t»me in the appeal to the 
Judicial Committee. Kedar Lai Marwari v 

Bisben Pershad. SI Cal 3S2, P 0*= 

Sll A57 = 8 C W N 6"i9=:8 Sar 599 

(4.0) Right of Suit. 

4,33 An appellan*’ <''>nnot defeat tte suit by 

objection to the plaintiff’s right to sue brought 
forward for the first time on appeal. 

Pareyasami alias Kottal Tevar v Saluckai 
Tevar a1i"is Oyya Tevar. 8 M H C 157 

Notes:-Cin: 92 Mad 385 P 0. 

4g4,_Obiftction to, competency to sue. 

Incompeterify to sue is a defect not admitt- 
ing of cure or palliation, but that plea being of 
a material preliminary nature, and involving tho 
plaintilf s Iog%h standi in Court was held to be 
admissible, though pleaded orally for the first 
time on appeal. Radha Kishen v Bukhtawur 
tail. i 

4,35— Absence of tender before suit. 

Where a party has a good objection, such as 
aii absence of tender before suit, to urge to the 
prosecution of a suit, his omission to do so in the 
first instance is fatal to his availing himself of it 
as in objection on appeal. Mahomed Ameen* 

ooddeen Khan v Mozufifur Hossein Khan 
5 B L R 570 .* 14 W R P C 5. 

4.80— Suit not brought on agreement. 

In a suit for maintenance, the amount of 
which had been fixed by agreement, an objec- 
tion tak*»n on appeal that the sfiit should have been 
fixed by agreement, an objection taken on appeal 
that the suit should have been brought on that 
agreement, held taken too late ; the defendant 
having been made aware of the agreement at the 
hearing, and not having objected on this ground 
in the ffrst Appellate Court. Ahmad Hossein 
Khan V Nihal-ud-din Khan. 9 Cal 94*5: 

IS C L R 380. 

Notes:— Ap : 8 Bom 426. Ref: 32 Cal 627. 

387— Partnership— Contract Act, s, 34a. 

^ ^ AiP taieo for the fijrat tipife be special 

-.I t 
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Contd, 

appeal that the plaintiff had no right to sue un- 
der s 342 of the Contract Act was not allowed, 
Bttddun Sahti v Rampertab Sahu. 

25 W R 511. 

488— Jurisdiction of Civil Court 

A party who applied to a Magistrate for the 
removal of obstruction, having been referred^to the 
pivil Court, brought a suit there and obtained a 
decree declaratory of his right of way. lu spe- 
cial appeal it was objected that the suit was not 
cognizable in the Civil Court. Held that after 
decree it ought to be presumed that plaintiff had 
a right to bring the suit in the Civil Ooutt, 
and the objection was not allowed to prevail. 

Triloehun Boss v Gugun Chunder Bey. 

24 W R 413. 

Notes:— Ref : 2 Mad 463 ; 2 Bom 120 ; 9 0 W 
N 303. 

489 — Competency of agent to sue. 

The question of eompetency of an agent to 
sue, if not raised in the initial stage of a suit 
cannot be permitted to be raised in special appeal, 
Soorendnanath Roy v Rughoobur Byal 
Awustee 15 W R 392. 

490— Insolvency. 

Where the defendants for the first time in se- 
cond appeal objected to the plaintiff’s right to sue 
on the ground of his having taken the benefit of 
the Insolvency Act, the objection was entertain^ 

( d by the High Court upon admission, by th« 
jdaintiff, of the fact of his insolvency. < 

Sadodin v Spiers. 3 Bom 437 

Notes:— Dist: 16 Bom 452 Ref: 18 M L J 
487 = 31 Mad 493. 

491“ Suit for declaratory decree. 

An objection urered by the respondents for the 
first time in special appeal, that inasmuch 
as it was the plaintiff’s own fault that he did not 
fi ppear before the Collector and make his objec- 
tion in time, his suit, which was une merely for 
declaration of title, and therefore was in the dis- 
cretion vested in the Court by the 15th aeefeiou 
of Act VIII of 1859, ought not to be entertained, 
was not allowed. Spencer v Puhul Cho^^y. 
Spencer v Kadir Buksh, 6 B L R 65S : 

15 W 1^471.. 

Contra, Soodhukhina Chowdbi^ani v* 
Chunder Mojo<>r^4aF. 12 W R 24 
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492— Suit foT declaratory decree — Wrongful 
distraint. 

A suit was brought against the plaintiff by 
his tenants for an illegal distress in attaching 
crops raised by them on the land let to them by 
him. The present defendant, in the course of 
that suit, presented a petition to the 0<^urt, 
in which he stated that he was the owner of the 
I land on which the crops attached had been rais- 
ed. The plaintiff brought the present suit for a 
declaration of his title and conlirmation of pos- 
session, alleging that the defendant’s statement 
affected his (plaintiff’s) title by throwing a clone! 
over it. On special appeal it was objected for 
the first time that the plaint disclosed no cause 
of action and the objection was admitted and 
prevailed. Jan AH v Khonkar Abdtir 

Kuhma. 6 B L R 154 : 14 W R420 

493. — Right of Declration, 

In a suit merel;^ for a declaration of right in 
respect of certain property, the lower appellate 
Court, considonnff that the suit was really one 
for the possession of such property, allowed the 
! plaintiff to make up the full amount of court-fees 

I; required for a suit for possession. The plaint in 

. the suit was not amended, and the lower appel- 

I late Court eventually gave the plaintiff a decla- 

^ ratory decree. IleU^ on second appeal by the 

defendant, who objected that a suit merely for a 
* declaratory decree could not be raain^-ained, that 

such objection ought not to allowed under the 
I circumstances. Sarasuti v Mannu. 

2 All 134. 

I Notes.— Not Fol: 28 Cal 19L Fol: 7 Mad 

I 407: 6 All 329. Ex: 19 Cal 91. Ref: 21 

f All 99; 3^ Bom 6t)2 = 10 Bom L R 736; 30 

All 50S=r( 1908) W N 2iJ9=:6 A L J 629. 

494. — OAuse of action. 

1 An objection as to the plaintiff having no cause 

I of action may be taken at any stage of the suit. 

I Parbati Cbsran Mukhopadhya v Kali Nath 

^ Mukhopadhya. 6 B L R Ap., 73 

I Kalicoomar Siresr v Bromomoyee 

i Bossee. 1 W R 23. 

Sudakhina Cbowdhrainv Rajmohan Bose 

11 W R 350. 

- Notes— lUf 1 All 249 
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495, — Practice — S. 10. 

Where in an appael under s. 10 Letters Patent 
it was brought to the notice of the C mrt that the 
plaint in the suit disclosed no cause of action 
against the defendant named therein, the Court 
entertained the plea and dismissed the suit. 

The Secretary of State for India v 
Sukhdeo. 21 All 341=19 W N 151. 

496. — Dismissal of suit on the ground that 
the plaint disclosed no cause of action, although 
no such ground taken in the written statement. 

It is competent to the defendant at the earli- 
est possible stage of the hearing to obtain the 
declaration of the Court upon the question whe- 
ther the plaint does or does not disclose a cause 
of action, even if that question is not expressly 
raised in the written statement. Umamoyc 
Dassee v Rajkristo Nundun. 3 C W N 220. 

I 497. — Cause of action. 

In a suit by a purdhaser of an estate to have 
his name registered in the Coliectorate and his 
possession confirmed, which failed in the Court 
of first instance, hut was decreed in the ' lower 
Appellate Court, it was held to be too late for the 
defendant, after contesting the suit in two Courts, 
to urge in special appeal that the plaint disclosed 
no cause of action Buksh Aly Sowdagur 
V Joyanut Khan. 11 W R 248. 

Soodiikhina Chowdhrani v Raj Moh^n 
Bose. 11 W R 850. 

498— Objection first urged.-* Per Pearson, J., 

and Straight, J., ( Spankie, J , dissentingj—That 
in disposing of a second appeal, the High Court 
IS competent, under section 643 of Act X of 1877, 
to consider the question whether the plaintiff has 
any cause of action or not, althoaght such 
question has not been raised by the defendant- 
appellant in the Courts below or in his memo- 
randum of second appeal, but raised for first 
time at the hearing of such appeal, Lachman 
Prasad y. Bahadur Singh. 2 All 884. 

Notes— Con; 3 All 610 F B, ReJ; U Cal 761. 

499— Cause of action — Premature suit. 

A sued JV ( his uncle ) for partition of the 
estate: of V (the father of .V ) m the lifetime of 
r, who was alleged to be of unsound mind. A 
objeciedto the suit ^being entertained on the 

I 

I 
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ground tbat was aliv^ Before issues were 
settled, V 4ied, and the suit was tried and K 
obtained a deciee. On appeal by J\"on the ground 
that, wbeti the plaint was filed. A had no cause 
of action, — ZTcZ/f that the decree could not on 
this giound he set aside. Naraytna v. Kri- 
‘ 8 Mad 214. 


Notes:— Pol: 2 M L J 2^1. Dist; 2 0 W N 
197. Ref; 24 Mad 50+. 


500 Suit for partition of portion of pioperty. 

A case is not to be decided in Special app’eal 
upon a question which was not raised or tried or 
considered by the lower Courts; the obiection 
that a suit for a partition of portion of joint, 
property will not be taken'for the first time on 
special appeal was therefore not allowed to 
prevail. Sliib Sahaye Singh v Nursingh T all 
* 22 WR 352. 

Notes— Ref: 24 W R 72 


501.— Separate suit for question determinable 
in execution of decree. 


Where a question such as is provided for by 
Act XXIII of 1861, S. 11, instead of being deter- 
mined by order of the Court executing the decree 
was made the subject of a separate suit in that 
Court, it was held that, though the form of pro- 
cedure was wrong, there was not a want of juris- 
diction which could be made a ground of objec- 
tion in appeal. Pumessur.»c Pershad Narain 
Singh V Jankee Kooer 19 W R 90. 

Notes.— Pol: 14 Cal 805; 22 Cal 485; 18 All 
106. Kef* 8 C L J 20. 5 0 L J 328, 32 Mad 


426. 

502. — Delay in bringing suit. 

An objection that there had been such delay 
tbat the Court in its discretion undei s. 27 of the 
Specific Relief Act would not give relief in a suit- 
for specific performance not allowed to prevail in 
second appeal. Mokund Lall v Chotsy Ball 

ICPCal 1061. 

Notes:— Ap: 18 Mad 415. 


(47) Sale, setting aside. 

503.— A sale on the ground of fraud, misre- 
pfcseuwnion on the paib <if vendor, Rfaintifi 
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brought a suit to set aside or cancel a sale on the 
ground of fraud misreprpsentation or concealment 
on the part of vendor. It was found that there 
was no fraud or misrepresentation or concealment. 
Plaintiff m second appeal set up absence of good 
and proper title on the part of Vendor under s. 
55 clause 2 of the Transfer of Property Act. HeU^ 
the plainfcift cannot set up this plea in second 
appeal. This isstaiting a new case which would 
involve new issues and a fresh inquiry. 

Mahomed v Sita Ram Ayyar. 15 Mad 50. 

503 A— Appeal— Plea of coercion and public 
policy to avoid sale deed « Neither raised by plea- 
dings nor m the grounds of appeal— Whether 
entertainable, — 

Held, that an appellate Court ought not to 
decide a case on a plea that a deed was void as it 
was obtained to hush up crime and was, there- 
fore, against public pcUcy. where such a plea 
was not raised by the pleading or in the grounds 
of appeal to that Court. Bhegwanti v Jagar- 
nath 6 A L J 636 = 3 Ind Cas 510. 

(48) Service of summons. 

504— Objection that suit ought to have been 
dismissed foi non-service of summon, on non- 
payment of costs — 

Where the Court did not dismiss the suit under 
s 5 of Act XXITI of 1861 as it should have done 
but proceeded with the suit end passed a decirc 
from which the original defendant appealed on 
the merits to the Assistant Judge, without taking 
the objection that the suit ought to have been 
dismissed, it was held that he could not raise the 
objection for the first time in special appeal. 

Abas V Ibrahimji, 5 B H C 119. 

(49) Settlement. 

505 — vSmt for possession. — 

1 a suit to r( cover possession, the plaintiff 
allcgiDg that the land in dispute, from which he 
had been ousted, had been settled with him by 
(fovernmentin 183.4 as part of his zamiudari, 

the defendant alleging that the land was part 

his lakhiraj garden land, which had heed released 
by Govermuent from assess nent. the Courts ibe- 
low found that the lands in dispute were part of 
those which had been settled with the plalptiiiff^ 
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On appeal to the Privy Council, the defendant 
attempted to show that, assuming the lands in 
question to have been part of those settled with 
the plaintiff, that settlement had been improperly 
made. Held that this contention was not open to 
the defendant upon the record, never having been 
taken in the Courts below. Srimati Dasi v. 
Lalanmani. 2 B L R, PC 64= 

11 W R. P C, 27. 

(50) Transfer of case. 

506. — Objection to transfer of case for execu- 
tion of decree. 

An objection on special appeal that the trans- 
fer of the suit for eTfeention had been made with- 
out jurisdiction was allowed to be taken in special 

appeal. Hamidooddeen v Bhadoo Sahae. 

18 W R 345. 

Notes -Fol: 16 Cal 177. 

507. — Objection to transfer from Munsif to 
Judge. 

Although the transfer by the Judge of a case 
from the file of the Munsif to that of his own 
Court, and the decision of it upon issues framed 
by and evidence taken before the Munsif, is im- 
proper, yet, if no objection be taken to it at the 
time, it must be presumed that the parties con- 
sented to the action of the superior Court, and 
they are not at liberty to await its decision and 
on finding it adverse to them to take exception 
for the first time to the Court’s proceedings on 
appeal. Yakoob AH v Luchmun Dass. 

6 N W 80. 

(51) Valuation of suit. 

508. — Objection as to valuation ot suit. 

An objection to the decree of a Subordinate 
Court, founded on the improper valuation of the 
suit, is not such an objection as may be enrer- 
tained when raised for the first time in special 
appeal. Ealaddin Guru Bakus v Raghooji 

1 B H C 62. 

Kalcc Coomar Chatter jee v Kristo Kish ore 
Poddar. 14 W R 196. 

509. — Objection to valuation of suit, 

Where no question of valuation for the pur- 
pose of determining the amount , of institution- 
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fee payable on a suit has been raised, either in 
the Court of first instance or in the grounds of 
appeal, the Appellate Court is not competent to 
raise such question. Kala Chand Sen r 

Anund Kristo Bose. 22 W R 438. 

Notes. — Biss 7 Ual 348. 

(52) Question of deficiency of Court- 
fee not raised in the Court of first instance. 

510. — Plea as to deficiency in court-fees. 

The Plaintiffs suing in respeet of certain 
plots of laud by mistake undervalued their claim 
with regard to the said laud and in ‘consequence 
paid an insufficient court-fee on their plaint. 
This mistake was not discovered until after li- 
mitation had expired, and when discovered, the 
deficiency was a<- once made good. Heldjh'^t no 
plea as to the deficiency in the court-fee having 
been raised by the defendant before the decision 
of the suit in the Court of first instance, such plea 
could not be raisd for the first time in appeal. 

Wilayat AH Khan v Umar Baraz All 
Khan. 17 W N 33=19 AU 165. 

Notes,-— Ref: 12 C VV N 37: 8 C L J 651. 

(53) Will. 

511. — Transaction treated as gift— Objection 
to it as an invalid will. 

In a suit to recover certain property left 
by one R, both the lower Courts found that it 
had been left by R before his death to defen- 
dants by way of gift. In special appeal the 
plaintiffs raised the ob3ection that under the 
Hindu Wills Act, a verbal will of this kind was 
not legal. Held that, after two Courts bad de- 
cided unfavourably to plaintiff the only case rais- 
ed by him there, he could not now turn round 
and throw out the defendant’s case on a techni^ 
cal ground that he alleged gift was really a will, 
Radha BuUubh Chuckerbutty v Bailee 
Madhub Chuckebutty. 23 W R 230. 

(54) Withdrawal of suit. 

512. — Plea not taken in Court beiow-~Oiv. 
Pro. Code 1877, s. 373. 

The plea that the plaintiff had improperly 
been permitted to withdraw from a former suit 
with liberty to bring the piesenfc one, which had 
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not been taken in the lower Couits, and was not 
taken in the memorandum of second appeal, was 
not permitted to be urged at the hearing of the 
second appeal. 

Qwere . — Whether under this section the Court 
ought to permit the plaintiff to withdraw from 
the suit with liberty to bring a fresh suit on the 
ground that the defence to the suit was such 
that the suit must fail if proceeded with. 

Zahur-un-nissa v Khuda Yar Khan. 

8 All 528 

8. APPELLATE COURT (FORUM). 

(1) Appeal against order in insolvency 
lying to the District Court and not to 
the High Court. 

513..--C. P. C. (Act XIV of 1882), 8. 56"8, 01. 
17; 589 (a)-~Order in Insolvency by Subordinate 
Court, 

An appeal against an order of the Subordi- 
nate Judge dismissing an insolvency petition* 
under S. 355, 0. P. C., lies to the District Court 
and not to the High Court, even though the peti 
tion was put in the course of the execution of a 
decree obtained in a suit in which the subject- 
matter exceeded Rs. 5000. U Mad 472 foil 15 
Mad 89; 17 Mad 277 not foil. Samu Iyer 

V Vythi Pathar. 19 M L J 68. 


Appellate Qourt-Gontd. 

8 Appellate Court (Forum)— Contd. 

sub tenant and the defendant claimed to be the 
principal tenant, field, that as between the pla- 
intiffs and the defendant there was a question of 
ownership of the particular land and the ques- 
tion raised was a question of proprietary title and 
an appeal lay to the District Judge against an 
appellate decree of a Collector. Chhitar 

Singh V Rup Sing. (1906) AWN 247= 

3 A L J 603 

(2) Effect of Proclamation pending 
proceeding, on the question of the forum. 

513D-E -Sambalpur-Proclamation No, 2833 of 
1905 Act VII of 1905— Act 11 of 1904-.Act Xll 
of 1887— -Act I of 1868 — Act X of 1897 — Pending 
proceeding— Appeal— High Court— Judicial Com- 
missioner — Central Provinces. 

A suit was decided by the Suboidinate Judge 
of Sambalpur on the 8th September 1905. The ap- 
peal was preferred to the District Judge on the 
17th October, 1905. Meanwhile, the Proclamation, 
by which Sambalpur was transferred from the 
Central Provinces to Bengal, came into force on 


513 A.— Appeal lies to the Distiict Judge. 

An appeal aeaint an order under s. 551 C P C., 
by a Court of Small Causes exercising the powers 
of a Subordinate Judge lies to the District Court 
and not to the High Court. The appellate fomm 
does not depend on either the value of the de- 
cree in execution of which the insolvency order 
was got or the amount of the scheduled debts. 17 
Mad 377 dissented from; 12 Mad 472; 16 Mad dv- 
21 Bom 45 ref.to. Debi Prasad v Jamna Das. 

23 All 56. 

Notes: -Ref: 27 Bom 601; 606. Ref; 19 M L 
J 68. 


the 16th October, 1505. 

Meld, that, whether the suit be deemed as a 
pending proceeding on the 16th October, 1905, or 
not, the appeal from tho decree of the District 
Judge lay to the Calcutta High Couit, and not to 
the Court of the Judicial Commissioner of the 
Central Provinces 3 Cal 662; 16 Cal P67 referred. 

Mussamat Harabatl v Satyabadi Behara. 

5 CLJ550=84 Cal 636 on review from 

34 Cal 223=6 CL J 192. 


f 


513 B-613 C.-S. 177— Appeal- Qaesfior 
pioprielary title- Sir bolder and his sub-tenai 


Notes- EeX; 5 C L J 660; 3i Cal 636; SO 



Whero the plaintiffs sued the defendant fo 
rent of their sir land alleging that he was tbei 


All 225={1908) W N 96=6 A 11^ 19 
M:LJ6t8;fi 0 L-J870. 
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8 Appellate Court (Forum)^ Co ntd. 

(S) Valuation by plaintiff determining 
the forum of the suit and subsequent 
appeal. 

513F. — Snit for restitution of cOD3U^al rights 
— Bengal, N. W. P. an^l Assam Civil Courts 
Act (Xll of 1887), Sec. 21 — Suits Valuation Act 
(Vil of 1887), Sec. 21— Valuation of suit— Ju- 
risdiction, purposes of — Valuation by plaintiff — 
Appeal. 

Under section 21 of tbe Bengal, North 
Westrn Provinces and Assam Civil Courts Act, 
appeals from the judgment of Subordinate 
Judges lie to the District Judge excepting in 
cases the value of which exceeds five thousand 
rupees. 

The value of a suit for purposes of jurisdiction 
must be held, in cases which are incapable of sa- 
tisfactory valuation, to be the value put upon it 
by the plaintiff, except where it is proved that 
from improper motives he has placed a wrong 
valuation upon it. 

A s>nt for restitution of conjugal rights is not 
capable of money valuation and therefore the 
value of such a suit must be held to be the valu- 
ation put upon it by the plaintiff and such valu- 
ation alone will determine the forum of the suit 
and of the subsequent appeal. SOWN 706 = 31 
Cal 819 Diss: 28 All 515; 13 Cal 252; 18 Cal 378 
Kef: Jan Mahomed Mandal v Mesher Bibi. 
5 C L J 400=11 OWN 458 = 34 Cal 352. 

Notes:— Ref: 17 M L J 575 F B; 31 Mad 89 
F B. B^ol: 11 Bom L K 1362. 

(4) Valuation for jurisdiction purposes. 

514— Bengal Civil Courts Act 8. 21— Appeal 
form of — Partition suit — Valuation for judsdic- 
thmal purposes. 

In a suit for partition, the value of the entire 
estate sought to be partitioned and not the 
value of the plaintiff’s share in the property is 
to be taken as the value of the original suit 
within the meaning of Sec. 21 of ActXIl of 
1887. 


Appellate Coui l-c’owzy 

8 Appellate Court (Forum)— CbM 

Where, therefore, in a suit for partition, the 
value of the entire estate is above Rs 5,000, but 
that of the plainUff’s is below that amount, an 
appeal shall lie, from the decree of the Subordi- 
nate Judge, direct to the High Court. Biraj 
Mohini Dasi v Cliintamani Dasi. 

3CL J197 = 10C WN565. 

(5) Appeal from decision of First 

Class Subordinate Judge invested with 
special jurisdiction. 

515. — Practice— Appeal— S pecial j urisdiction 
of the First Glass Subordinate Judge — Claim re- 
duced subsequently. 

An appeal lies to the High Court from the 
decision of a First Class Subordinate Judge in a 
suit tried by him under his special jurisdiction, 
where the claim was originally Rs 10,000 although 
owing to subsequent realisations of sums on ac- 
count of the defendants, the plaintiffs gave credit 
to them for the same, and reduced the claim to 
Rs. 1,786-12. The original claim having given 
rise to that jurisdiction, the jurisdiction itself 
continued and could not be ousted by the mere 
fact of the subsequent reduction. Nanchand v 

6BomLR6«2. 

(6) Valuation by plaintiff determining 
forum of appeal. 

516. -Court Fees Act S. 12— Decision of 
trying Court as to valuation of suit, if open to 
question in appeal against decree dismissing 
suit for non-payment of ad litional Court-fee on 
day fixed — Civil Procedure Code ( Act XIV of 
1882), S. 2 — Valuation by plaintiff if determines 
forum of appeal. 

Where the Court in which a suit was institut- 
ed held that it had been undervalued, and direct- 
ed the plaintiff to pay additional Cotut-fees by a 
certain datp, but the plaintiff having failed to do 
so, the suit was dismissed. 

Jleld, that an appeal lay against the decree 
dismissing the 8uit,and in that appeal the decision 
of the first Court regarding the valuation of the 
suit coul'l be questioned, S. 12 of the Court Pees 
Act notwithstanding. 

Eeld^ further that an appeal lay to the Court 
of the judicial Commissioner, although the Sub- 
ordinate Judge valued the suit at over Rs. 5,000, 
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Appellate Court-<?<^»^<i. 

S^Appellatc Court (Forum^— 

inasmuch as the plaintifl throughout contended 
that the value was below Us. 5,000 as stated in 
the plaint, (12 C L E 148. 28 Oal 334,) relied on. 

Prokash Chandra Sarkar v. 
Bishambhar Nath Sahi. 14<C W N 343= 

5 Ind Cas 18. 

(7) Appeal in suit below Rs.5000 
lying to the District Court. 

517-518. — Bombay Civil Courts Act S. 16 — 
Claim heard by Assistant Judge under tbe Land 

Acquisition ^ct (I of ltt94) Value of the snb- 

lect-matter not exceeding Rs. 5000-lies, to District 
Court and to High Court. 

Where, in a compensation case under the Land 
Acquisition Act, 1894, heard by an Assistant 
Judge, the amount does not exceed Rs. 5,000 the 
appeal lies to the District Court and not to the 
High Court. 10 Bom L E 924 = 32 Bom 614,Appl; 
Ranchhodbhai Valavbhai v. The Collector 
of Kaira 11 Bom LB 317=33 Bom 371 = 

2 Ind Cas 492. 

(8) Effect of Act VII of 1905 on the 
question of fopum of appeal. 

519. — Appellate Court — Second appeal. 

Eeld hy Ramj)mi C. ./. and Sharfiuhhn /. 

(before reference) that a second appeal lay to the 
Court of the Judicial Commissioner of the Cen- 
tral Provinces from the appellate decision of the 
Distrif't Judge of Sambalpur before Act Yll of 
1905 was passed and now lies to the Calcutta 
High Court. 11 C W N 966 ref. to. 

Balaram V Mangta Das. 34 Cal 941= 

‘ lie WN960;S. B, 

(9) Forum of appeal in suit valued at more 
than Rs. 5000. 

520. - Decree of a Subordinate Judge in a 

suit valued at more than five thousand rupees i 

Forum for appeal from such decree— Act XX of 
1890, s. 40. 


Appellate Court 

8 Appellate Court (Forum)*— 

cognizable at all, to the District Judge. 

Ram Sewak v Sheogovind. S C 187 

Notes:— Approved: S C 193; Pol; 211; k Ref. 

S 0 293. 

520 A — Act 1 of 1 87 1 . 

Thi» was a suit for redemption in which the 
moTtgage debt alleged to be Rs. 968 was said to 
have been satisfied from the usufruct. The de- 
fendanFs case was that there had been no mort- 
gage but that he was and had been absolute ow- 
ner. The valuation of the property was admit- 
tedly Rs. c*?, 000. The suit being dismissed by the 
Subordinate .Judge the plaintiSs appealed to the 
High OourL Meld following 2 All 778 and 8 All 
438, that this first appeal did not lie to this Court. 
Ajgar Singh v Barmha Singh. 

7 W N 262. 

Appellate Court— See— Appeal— Court of 
appeal. 5 N W P 175, 1 N W P 203, 5 N 
W P 108, 2 All 148, 2 Alf 778, 3 All 822i 

(10) Jurisdiction in appeal to be determined 
with reference to claim made & not d<»ci* 
sion upon the claim. 

521.— Jurisdiction^— Suit for redemption of 
mortgage— Course of appeal— Pun jab Courts Act, 
Section 39. 

The plaintiffs instituted a suit for redemp- 
tion of certain property from mortgage, fixing the 
mortgage debt at Rs. 43-12-0. 

While the suit was pending in the Court of a 
Munsifi, znd class, the plaintiffs amended their 
plaint to one for redemption on payment of Rs. 
43-12-0, or such other sum as the Court might 
determine. 

The defendants pleaded that Rs. 681 was the 
amount of the mortgage debt. 

Uhe Munsiff decreed redemption on pavraent 
of Rs. 53-14-0. 


An appeal was presented m the Court of the 
Judicial Commissioner, Oudh, on the 10th Feb- 
ruary 1891, against a decree of the Sub-Judge, 
Barabanki, datrd 10th December 1890, in a suit 
the value of which exceeded Bs. 6,000, instituted 
iaJhlyl890. Eeld, that the appeal does not 
lie to the judicial Commissioner, Oudh, but if 



Meld, that the appeal from the Munsiff’s dec- 
ree lay to the Divisional Court and not to the 
District Judge. 

The jnrisdiction is to be determined with re- 
ference to the claim made, and not *to the d'^ci- 
Sion upon the claim, and when once the appeal 
had been nronerlv i*. 
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Court, it was immaterial that that Court fouud 
]»=<> than Fb. 100 to, be due, and such finding did 
not oust its jurisdiction. 

The value of the suit was not altered by the 
plea of the defendants. 169 P R 1888. ] 

Hazara Singh v Lai Singh. 63 P R 1891. ! 

521A.— S, 17 — Jurisdiction — '‘Proceeding in 
relation to” a case— Transfer of a district from 
one jurisdiction to another. 

Where a certain area is transferr^^d by a Go* 
vernment notification from the jurisdiction of 
one District Judge, into the jurisdiction of a dif- 
ferent District Judge, an appeal preferred, after 
date on which the notification takes efiect, must 
be received and enteitained by the District Judge 
into whose jurisdiction the area from which the 
the appeal comes, has been transferred. 

Allah Dei Begam v Kesri Mai, 
A WN1905, 199 = 2 A L J 576=28 All 93. 

621B.~ Jurisdiction of Court— Valuation of 
suit— Accounts suit for-Course of App^^al — Con- 
tract Act ^IVof 1572), S. 253 (10)— Partnership- 
Dissolution of. by death of a partner who is mem- 
ber of a joint Hindu family-Limitation Act (XV 
of 1877) Sch, il, Art. 106— Accounts, suit for, 
after dissolution ot partnership — Evidence Act 
(T of 1S73) S. 9*2 — Evidence — Oral evidence as to 
contents of a docuu^ent. 

In a suit for accounts where the plaintiff has 
value! his claim at a sum nottxceeding Rs. 6,000, 
the appeal against the preliminary decree passed 
in favour of 1 he plaintiff lies to the Divisional 
Court and not to the Chief Court. 

When, in a case, appeal lies to the Chief Court 
but is filed in a mi heard by the Division Court, 
and a further appeal is filed in the Chief Court, the 
further appeal may be converted into a fiist ap- 
peal, if this course does not prejudice any of 
the parties. 

In the case of a joint Hindu family carrying 
on a trading business the ordinary rules of part- 
nership do not apply toic; the concern must 
be governed also by rules of Hindu Law, and one 
of such rules would be that the death of one 
member of the family cannot operate to dissolve 
tihe fafiudy partiicislnp. But it is eg^nally clear 


Appellate Cmvi-Conid. 

8 Appellate Court (Forum)- 

that, where a partnership is composed of certain 
individusl members of a joint Hindu family an<l 
out-siders, the relations of the parties are govern- 
ed by the ordinary law of contract and not by 
Hindu Law. 

Some of the members of a joint Hindu family 
entered into a partnership. The deed did not 
show that the members of the family, were 
acting on behalf of the family. It was 
contended that, on the death of one of the mem- 
bers of the family, the partnership was dissolved, 
that the contention was valid. 

Heldy also, that no extraneous evidence was 
admissible to prove that the members of the 
family were acting on behalf of toe family in the 
concern and not in their individual capacity, 

A suit for accounts after the dissolution of a 
partnership is governed by Art. 106, Limitation 
Act (1677). 

Copies of documents requiied by S 75 or S 86 
of the Evidence Act to be certified are not ad- 
missible in evidence when they are not duly 
certified. 

The Chief Court held that the several acknow- 
ledgments relied on by the plaintiffs did not ex- 
tend the period of limitation as they did not fall 
within the purview of S 19 of the Limitation Act. 
68 P R 1902 and 46 P R 1906=94 P L R 1905; 31 
Cal 365, distinguished; 25 All 378: 28 Mad 3U 
Ref. Ram Pershad v Rattan Chand. 

87 P L R 1909=10 PL R 321. 

521C. — Ss. 19, 26— Mnnsif invested with func- 
tions of District Court — A ppeal from his decision 
— Jurisdiction. 

An appeal from an order of a Munsif invested 
under section 26 with the functions of the Dis- 
trict Court lies to the District Judge, and a 
Subordinate Judge or a Judge of the 
Couitof Small Causes has no jurisdiction to enter- 
tain such an appeal. Huran Bihi v Hingan 
Bihi. 8 A L J 1300. 

521D —Jurisdiction— Costs— Value of subject- 
matter— Bengal Civil Uourts Act (TV of 1871), 
s 22, 

An appeal from the decree of a Subordinate 
Judge in a suit, the value of the subject-mattei 
of which exceeded Rs. 50u0, was preferred to the 
District Court merely on the question ^of. co«ts 
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Held that the circumstance that the appeal relat- 
ed merel) to the question of costs could not alter 
the original scope of the suit and the appeal 
would in ordinary course lie only to the High 
Court. Hemanchal Singh v H Maxwell. 

A W N1883. 134 


522 —Share in well tor irrigating agricultu- 
ral land — Land-suit — Course of appeal., 

A suit fto a «ihare in a well sunk for the pur- 
pose of irrigating agiMcnltural land is a land 
suit,” and the couise ot appeal is to the Di- 
visional Court. 


(12) Forum of appeal where less sum was 
accepted hy consent decree. 


523.— Appeal, forum— Beng<»l, N W" P and 
Assam Civil Court’s Act, Sec. 21— Appeal- Forum* 
Value of suit^-Acf’eptance of leaser sum by con- 
sent decree— Appeal to wrong Court— Power of 
Court 

When the original value of a suit was over Rs 
5,000, and by a consent decree the plaintiff acjept 
ed a sum of less than R^i. 5,000; an appeal ag- 
ainst an order passed io execution of sueh decree 
by the Subordinate Judge lies to the High Court 
and not to the District Judge, j 


Appellate Courl-ConW. 

8 Appellate Court (Fonxm) -Contd. 


sentation before the High Court; or he is justified 
in dismissing the appeal Jogendra Nath Roy 
V Sarswati Dehi. 6 C L J 38. 


(13) Value of suit determiniug forum of 
appeal. 


(11) F^rum of appeal i a land-suit as defined 
in the Punjab Teaancy Act. 1887. 


The land on which the well i« sunk is used 
“for pqTpopes subservient to agriculture,” and the 
well itselt IS a “structure on such land,” within 
the definition of “land” in Section 4, sub-section 
(1), Punjab Tenancy Act, lb87. Imam Din y 
Mifiku, 62PR1891. 


522 A. — Land suit Suit to establish title 
with reference to a mortgage deed of land Course 
of appeal. Puniab Courts Act, 188*, S. 8, (2). 


Held, that the course of appeal in a suit to esta- 
blish title with reference to a mortgage deed of 
land, and tode'^lare it not to br* «ubiect to attach- 
ment, (which is aland sint) is to the Divisional 
(k>urt. (43 P R IbOK. Cited; Sn P R 1588 Ref.) 
Hira Mai v Bhawani Ram. 6 i P R 1902. 


524. — Value of suit — Suit for dissolution of 
paitnership and rendition of accounts— Suits Va 
luation Act, 1887, Sections 8, U — Course of ap- 
peal— Punjab Courts Act, 1554, Section 39. 

The plaintiffs sued for dissolution and wind- 
ing up of a partnership, rendition of accounts by 
the defendants and a decree for such sums as the 
plaintiff miy be found entitled to against the , 
paities. They valued the claim approximately at 
Rs. 2,000, but were decreed Rs. 6,410 by the Dis- 
trict Judge. The defendants applied to the Di- 
visional Judge, who modified the decree on cer- 
tain points. On further appeal to the Chief Court 
it was objected that the Divisional Judge hal no 
juiisdiction to hear the appeal, which lay to the 
Chief Court— Held, that as the value of a suit 
means the value of the subjeeb-matter of such 
suit, which in the present csse exceeded Rs 6,000. 
the appeal lay to the Chief Court, and that there- 
fore the decree of the Divisional Judge was wi- 
thout jurisdiction. 20 Bom 265, 1 P R 

1887 FB. 63 P R 1891, 159 P R 1885, 20 P R 
1879, and 35 P R 1901, cited. 40 P R 1892, 85 
P R 189i. distinguished. Maman Mai y Abdul 
Aziz. 58 P R 1902. 


Notes,— Ref. 15 P R 1908 = 73 P W R i907; 
Appr. 46 P R 1906 


14 Forum of appeal according to law as it 
stood prior to the passing of Act XX of 
1890 


iteAikW)/ i'b.' - 


Qumre ,, — Whether when such appeal is pre- 
8ente4 t |0 the District J u Ige be should return the 
^^ein;bi;apd.u,'m of aj^peaji to tbe aijpeltet for ^re^ 


525.— Execution of decree-Proceedings in suit 
— Act I of 1868, s. 6 (Deneral Clauses Act). 

In a suit instituted in the Court of a Subor- 
dinate Judge before the passing of the N W Pro- 
vinces and Oudh Act XX of 1590, a decree was 
passed in favour of the plaintiff for redemption 
of certain mortgaged property on payment of Rs. 
6,500. In 1893, i.e., after that Act had come 'lu- 
to force, the plaintiff applied to the SubordinAt|e 
Judge to have an alleged p%yment out of Oph^t 
recorded as certified. The application was re- 
|eciedb 2 f an order: doited Aghat 189^. Xhe 


b of opnf t J I 
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8 Appellate Court ( Forum ) — Contd. 
plaintiff appealed to the Court of the Judicial 
Commissioner under the law as it stood nrior to 
the passing of Act XX of 1890, the order was 
appealable to the Court of the District Judge. 
Held, that proceedings in execution of decree are 
part of a suit and are proceedings within the 
meaning of s. 6 of the General Clausea Act I of 
1868. ^ Field, accordingly, that the Subordinate 
Judge’ j order having been passed in proceedings 
Commenced before the passing of Act XX of 1890 
was appealable to the Court of the District Judge 
and not to the Court of the Judicial Commissioner. 
Chcdi Singh v Sheo Bat Singh IOC 160. 

(15) Forum of appeal in a suit for arrears 
of maintenance. 

526 Act IX of 1887, Schedule II, clause 38 
— Suit for arrears of maintenance-Panjab Courts 
Act f'XViir of i«8l, and XI iT ot 1885)'-Juris« 
diction of District Judge— Unclassed suit. — 

Under Act XVllL of 1884, a District Judge 
was not compptent ♦■o h^ar an appeal in a suit f^'r 
arrears of maintenance, such suit not being cog- 
nizable by a Small Cause Court (Clause 38, Sche- 
dule II, Act JX of 1887), Act XiH of 1888, has, 
howe\er, made a change in the law inasmuch as 
a suit lor maintenance is according to it an un- 
classed suit, and the appeal will, subject to the 
other provisions of the Act as to value, lie to the 
District Judge,— Dhirta v Nihal Devi, 

123 PR 1889. 

(16) Forum of appeal in cases under Sec 
1 of Act IX of 1861. 

52T— Act IX of 1861— -Custody of children.— 

The principal Civil Court of original iurisdic- 
tion, referred to in S. 1 of Act IX of 1861, is the 
Court of the Deputy Commissioner from whos« 
decision an appeal lies dire^'t to the Chief Court, 
and not to the Commissioner, — 

Fifoz V Ramditca, P R 106 of 1876. 

(t?) Amount of claim as found hy Court 
determining the forum of appeal. 

•I 

528 —Suits valuaKon— Mesne prohts —Appeal 
from— Infcerest-Uourt-F’ees Act (VII of 15'70), 
Sec 1 1 -Suits Vilaation Act (V.I of 1837) Seo.S- 

hpn a plaintiff definitely fi^sfea a certain sum 
" of to the valne of 





Appellate Court-Obi-A/. 

8 Appellate Court ( Forum )—CoHtd. 
the original suit and the appeal lies accordingly: 
but when he fixes a certain sum as the amount 
of his claim only approximately or tentatively 
and prays that the amount of his claim may bo' 
ascertained in the course of the suit, the general 
rule is that the amount found by the Court to be 
due to him is the value of the original suit for the 
purpose of determining the forum of appeal. 

When in a suit for possession 
of a land and mesne pro its which is Oiiginally| 
valuedat asum belowRs. 6,000, and which is 
mstituted in the Court of Subordinate Judge, 
but in which the whole amount actually found 
due, inclusive of mesne profits payable by the 
defendant to the plaintiff, is over Rs, 5,000, an 
appeal lies to the High Court and not to the 
District Court. 

In estimating the value of the original suit, 
the interest on the amount of mesne profits sub'’ 
sequent to the institution of the suit is not to be 
taken into consideration. 

Per ]lIooJie?:)ep J.^The.v&hie of the original 
suit means the value of the relief claimed in the 
original suit. The valuation of a suit as made' 
by the plaintiff may, be either definite or appro- 
ximate. In the latter case, the relief claimed i^ 
tentative and not final and such approximate va- 
luation does not determine the forum of appeal! 
The Court makes an in\estigation and determines 
the amount which the plaintiff is entitled to re- 
cover. When the plaintiff upon sucb adjiidica^op 
accepts the amount determined by the Court, the 
value of the relief obtained by him which ig in 
substance also the relief claimed by him is the 
value finally determined. In such a case, if the 
defendant prefers an appeal, he is entitled to 
proceed on the assumption, that the real value of 

the original suit is the value as adjudged by the 

Court and accepted by the plaintiff. If such 
value exceeds Rs. 5,0u0, the appeal lies to the 
High Court. 

The forum of appeal depends not merely upon 
the valne as accepted by the plaintiff after ad- 
judication. 

When the plaintiff acrepts the decree for the 
amount of me«ne profits f jund and allowed by 
the first Court, the original valuation made in 
the plaintiff, which was apnroximate and tenta- 
tive, is altered end the valuation as determined 
by the first Court becomes the plaintiff’s valuation 
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Where the plaintiff asked for past as well as 
futuri* mesne profits and paid Court fees on the 
amount claimed for past mesne profits only, the 
proyisions of secdou 1 1 of the Court Tf'ees Aot 
were applicable in respect of the whole suit. 

Under section 8 of the Suits Valuation Act, 
the value of the snit upon which the Court-fee 
has been assessed and paid without objection, is 
the value for the purposes of jurisdiction. 

Ijjatulla Bhuiyan v. Chandra Mohan 
Banerji, 6 C L J 255«34 Cal 594= 

lie WN1133 

Notes;— Ref: 9 0 L J 867 = 13 C WN 491. 

^ (18) Appeal from decree passed by a 
Court of Small Causes lying to the 
^ District Judge. 

529— Decree passed by a Court of Small 
Causes— A ttaobraent and sale of immoveable pro- 
perty-decree sent for execution to Munsif Court 
gs. 27 and 35-Pruvincial Small Causes Courts Act 
—Appeal 0, P. 0., S. 26. 

A decree passed by a Court in Small Cause 
, lought to attach and sell immoveable property 
and^was, therefore, sent for execution to the Mun- 
fiff’s Court under S. 22.1 ode of Civil Procerlure 
Application having been made for execution in 
the Munsiff’s Court, the judgment-debtor raised 
^ certain objections which were overruled. 

J9fe^<Z,that the appeal lav to the District Judge, 
neither the suit nor the execution proceedings 
having been transferred to the Munsiff’s Court, 
hut the decree having been sent under S. 228 of 
the Code. Had the suit or the execution proceed- 
ings been transferred to the Mu nsiff’s Court un- 
der S.25 of the Code or the execution proceedings 
instituted in the Mii nsiff’s Court under 35 Pro- 
vincial Small Causes Courts Act, the proceedings 
held in the Munsiff’s Court might be regarded as 
proceedings held by a Court of Small Uauses. S 
27 of the Small Causes Court's Act has no appli. 
cation to a case of this kind. 

Atwariv.Maiku. 5ALJ612= 

awn (1908), 254=31 All 1 

(19) Appeal from order of Collector under 

8. 3 of the Bhagdsri <fe Karvadari Act 
to the Commissioner. 





Appellate Court-c^onfti. 

8 Appellate Court ( Forum 

— Oompromifle — Collector’s action — Appeal to 
Commissioner. 

Where the parties to a suit arrive at a com- 
promise the effect of which is that a narra is 
split up into two portions over one of which one 
party gives up his right in favour of the Other 
and the division so effected is not a recognised, 
sub-division, the compromise is void under Ss. 3 
and 6 of the Bhagdaree and Narwadaree Act ,1362. 

Where a transaction is not lawful under S. 3 
(1) of the Act, the Civil Court, is bound to ad- 
judicate upon it independently of the question 
whether the Collector interferes or not under S. 

3 (2) of the Act. 

An appeal from an order passed by the Col- 
lector under S. 3 of the Bhagdaree and Narwada- 
ree Act lies to. the Commissioner. 

The Collector can, under S.,8 of the Bhagdaree 
and Narwadaree Ac/, take action at anytime and 
the plea of adverse po>session cannot p»’evail 
against any order that lu* may make. 

Jethabhai v. Natb"»bhai, 6 Bom L R 428= 

28 Bom 399. 

(20) Appeal from order passed by Collector 

in execution proceedings lying to the 
Commissioner. 

531 — Appeal lies to the CommiSbioner from 
an order passed by the Collector in executum pro- 
ceedings transferred to him under S. 320 of i he 
Civil Procedure Code, 1882, 

Mancherji v. Thakurdas, 7 Bom L R 682. 

(21) Appeal from order^fn execution in 
suit other than Small Cause not 
exceeding Rs. 500. 

532— Order in execution by Munsiff in suit 
other than Small Cause not exceMing Rs. 500— 
“n<^cree”— Act XVUT of 1884, Section 39— Civil 
PriKjedure Code (Act XIV i882), Sections 2,540. 

Where in execu*^ion of a decree for Rs. 1.350, 
payable by instalments, an Extra Assistant Com- 
missioner having <-he powers of a Munsiff passed 
an order which was a “decree” within the defini- 
tion in Section 2 of the Civil Procedure Code, 
held, that und^r Section 33, Act XVlIt of 1884, 
the appeal from such decree lay to the Divisional 
fudge, flp4 Bet to ifie jt nei be>np , 
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Appellate Court- 

8 Appellate Court ( Forum )—Co}d(L 

t a decree in a suit cogni7able by a Court of Small 

Causes not ex^'eeding Rs 500 in value. 

Tulsi Ram v. Gobind, P R 115 of 1886. 


(22) Appeal in suits cognizable by Courts of 
small puses lying to the District Judge. 

f 

533 —Appeal — Course of, in a suit for mesne 
profits where the value of the subject matter m 
dispute is less than Rs. 500 — Provincial Small 
Cause Court Act, 1877, Schedule ll. Article 31. 

by the Full Bench, that a suit for damages 
sustained by plaintiff on acermnt of his having 
been kept oat of possession of two— thirds of a 
house purchased by him at an auction sale by 
the defendant (who was owner of the remaining 
third), and prevented bt her from aecess to it 
I for twenty-five months, did not fall within the 

purview of clause Hi, Schedule XI of the Small 
Cause Court Act, 1887, and was of a nature 
' cognizable by Courts of Small Causes, and thai. 

* therefore the app'^al lay to the- District and not 

; to the Divisional Judge. 23 Calc. 884; 22 

- Mad, 796; 80 PR 1896; 94 PR 1900; cited. 25 

Bom , 86; 119 P. R., 1894, disapproved. 

Mussammat Kiahen Hour v Tulaa Singh 
35 P R 1902, F. B. 

; (23) Appeal to the High Court where real 

value of property exceeding Rs. 5000. 

534'— Appellate forum— Court Fees Act S 7 
—Suits Valuation Act S S— Rombay Civil Courts 

Act, 

Where an objection was taken that no appeal 
lay to the High Court on the ground that the 
claim was valued at Rs for the purpose of 
court fees, and that the suit being one for a de- 
claration and consequential relief was not except- 
ed from the operation of S 8 of the Suits Valuat- 
ion Act and that the prayer for possession was 
merely ancillary to the prayer f^r declaration;— 
ifeZd, that the suit fell within the scope of s. 7 
cl 6 and that the re.al value of the property hh- 
ing more than Rs 6,000, an appeal lay to the 
High Court. Bai Meher Bai v Magan Chand 
29 Bom 98=7 Bom L R 682 

j (24) Decree of Munsiffs appealabla to the 

Subordinate Judge 

5*85 —Notification of thC Judicial CominisBi^- 




' r' f i 


i 


Appellate Courl-Cbn/rf. 

8 Appellate Court ( Forum 

iier, dated the j4th Apiul Icy I — ^Act XX of 18^?0 \ 

s. 40 cl (.4) — Decrees of Munsifs oppealablC to the I 

Subordinate Judge. 

The Munsif of Partabgarh passed a decree in a 
suit which embraced three distinct subjects na- 3 

mely land, trees, and damages. 3 he area of ths j 

land did not exceed five bighas, the value of the S 

trees did not exceed Rs luO, and the claim for | 

damages might have been entertained by a Court £ 

of Small Causes. Held that the deeree was ap I 

pealable to the Subordinate Judge under the i 

Notification of the Judicial Commissioner, dated | 

the 14th April 1891 under s. 40 cl (3) Act XX of I 

1890. Mata Badal bingh v Inder Singh. 

Oudh SC 249 
« 

(,25) Forum of appeal in a Small Cause Court 
suit. 

536 — Small Cause Court suit — Provincial | 

Small Cause Court Act (iX of 1887), Sec. 26— I 

District Court — High Court, f 


A Subordinate Judge holding Small Cause 
Courts powers decided a Small Cause Courts suit 
as one under bis ordinary jurisdiction. On ap- 
peal, the District J udge also dealt with the suit 
as such the parties in both the Courts not object- 
ing to the procedure adopted. The plaintiff ap- 
plied to the High Court contending that the juri- 
sdiction exercised by the District Judge was bad 
in law. 


f! 


Heldy that the character of^the suit was not 
altered by the mode in which the Subordinate 
Judge exercised his jurisdiction, and that there- 
fore no appeal lay to the District Court. 

Shankarbhai v. Somabhai 3 Bom L R 129, 


(26 j Inferences from facts found. 


537 — Inferences from facts found. 

Where the case depends upon the proper in- 
ferences to be drawn from facts indisputably est- 
ablished hy evidence, an Appellate Court may be 
in as good a position to judge as the original 
tribunal. But where the case hinges on the ques- 
tion which of two conflicting stories is to be be- 
li‘=‘vetl. to which witness’s credence is to be given, 
the original tribunal is far better placed than the 
Appellate Court to correctly gauge the truth. 

Indian Manufacturing Co. v. Lalji, 
6 Bom D R 1130. 
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Appellate Court 

8 Appellate Court (Fopum )—Conid. 

(27J Exercise of original jurisdiction by 
Ap*pell<itc Court. 


K38-Original jatigdiction, exercise of, by Ap- 
pellate Court— Bight of appeal to the Court of 
the Judicial Commissioner. 


In an appeal from a decree passed by Court of 
first instance, the Appellate Court set aside the 
original decree in the suit and then, styling its 
further proceedings an original suit, passed a de- 
cree as if in an original suit. On application he- 
ing made to the Court of the JuHicial Commissi- 
oner for stay of execution of that further decree, 
heM.-^that the further proceedings, though sty- 
led an original suit, must be treated as a conti- 
nuation of appellate proceedings in the same ap- 
peal from an original decree already passed in the 
.same suit. The application tor stay of exeoutioh 
of pseudo-original decree passed in such further 
■dilate proceedings by a Court of first appeal 
fe^perlymade to the Court of second appeal, 
im is. the Court of the Judicial Commissioner. 

Moideen Bawa v. Allandoo, 
L B R 1893-1900, 231 


»89-Original jurisdietion, exercise of by 
Appellate Court -Right of appeal to the Court of 
the Judicial Commissioner. 


Where, in an appeal from the decree of a 
Court first instance, the Deputy Commissioner 
set aside the decree of an original Court of com 
potent Jurisdiction and then passed a new decree 
iti proceedings styled a regular suit in the Court 
of (die District Judge, held that an appellate Court 
cannot give itself jurisdiction to try the case as 
an original suit under its original jurisdiction in 

this manner. The further decree thus made in the 
suit is a pseudo original decree. It does r ot follow 
teat, because an sppellste Court, in an anneal 
from aa original decree, calls its proceeding a 
r^larsnit, that appellate proceedings do become 
an OTginal suit, or that its further decision in 
such pseudo-original proceedings becomes less 
liable to appeal in the Court of &e Judicial Com- 
missioner. Moideen Bawav Allandoo 

L B R 1893—1900 229. 


(28; Objection as to irregularity of ppuce- 
dupe. 


640 -Evidence taken by one Judge-Trans- 
fer of suit to another J udgo whopronounoed ]udg. 


. • f., f- V>..- 

V ;v " 


Appellate Court ^CofDld, 

8 Appellate Court ( Forum yCencvld 


meutylrregular proceed ure— Objection taken for 
first time in second appeal. 

Where a case was tried by a Munsif, before 
whom the entire evidence was taken and nothing 
remained to be done except giving judgment, and 
the Hunsif instead of giving the judgment him- 
self transferred the suit under the orders of the 
Judge to the additional Munsif and that officpr 
pronounced judgment and it appeared that this 
objection was raised for the first time in second 
appeal, held that the proceedings were irregular 
and the procedure was wholly indefensible, that 
ate proceedings should be set aside and that 
the ease should be rc-tried by the Munsif who 
had succeeded the Munsif who originally tried 
the case and took the evidence. Raghubir Rai 
V. Thakur Rat AWN 1887, 13 

Appellate Forum-Punj Act Xvilt of 1884 s. 

63 PR 1891; 2 PR 1900. 


Appellate Forum- 
s 40, 


-Funj ActXVtH of 1884 

145 P R 1892. 


Appellate Foum— J urisdiotion— Plaintiff’s 
not defendant’s valuation to govern Mortgage— 
Redemption 91 PR 1889. 


Appellate Forum— Punj Act Xvu of 1887 
^ ^ 52 PR 1898. 


Appellate Court defeclive, Judo- 
mem of ^ 




Appellate Court Duty of, to direct 
examination of Witn^sess 


See Appellate Court-Evidence & addi- 
tional evidence on appeal. 


US own opinion on the evidence or 
record reasons for findings. 

See Appellate Court. 


Appellate Court, Judgment of 

See (1) Judgment. 

appellate Coui*!, errors i 
merits ofeai^o- 
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Appellate Cjun’s povi^er to amend 
plaint. 

See (1) Appellate Court. 

{2) Plaint amendment of plaint. 

Appellate Court production of ad- 
ditional evidence in. 

Sec Appellate Court evidence & addi- 
tivel evidence on appeal. 

Appellate Cour*, remand to. 

See Remand. 

Application. 

See Limitation Act, H. 

— "by person not a party to suit. 

See (1) MaTiaj<ement of BJstate by Court. 

(2) Practice — Civil Oa'^es- -Application 
by person not party to suit 

—to another Judge after refusal by 


See Practice — Civil Casps— Application after 
refusal. 

—for execution of decree. 

See (1 ) Execution o! Decree — Application 
for Execution and Powers of Court. 
(2) Limitation Act, (1908) Ait 182. 

— to sue in forma pauperis. 

Sec (1) Mahomedan Law— Dower, 

(2) Pauper Suit. 

1— Application not specifying section under 
which it is made. 

Where an application was reiected oh * the 
ground that it was not made under a certain sectipn 
of the Code of Civil Procedure, held^ that, as the 
aention was applieable, the applicatioh must be 
deemed to have been made under it. 
Gorakhsavant v Yassavant. 18«7 ? J 158. 

2 — Limitation Act S. 158 — Application to set 
aside award — Limitation Act, S, 12: 

The period of limitation for an application to set 
aside an award is ten days from the time i-he 
award is Submitted to the Court exclusive of the 
time requisite for obtaining a co{iy of the award 
as^prescribed in S. 12 of the Limitation Act. 
Ghulam JilAtiiv Mehammad Husain. 
^flLJ 77=29 Cal 167=29 I A5lPC = 
4 Bbm h R 161=G C W N 226. 


Application 

Notes-Eef: 9 M L J 4*0 = 32 Mad 510 ; 1 
S L K 8fi , A W N na03) 4. Appl ; 35 Cal 
648 P C = i8 M E J 5266 = 10 Bom L R 681 
= 12 CW N 685 = 7 0 L J 620. 

Application— for piesentation to Court writ- 
ten by all parties interested — Presentation by 
one party — jiffect. 9 Ind Cas 195. 

Application— for an order absolute. See 
cases under — limitation Act 1877 Art 178. 

Appointed daughter. 

1 — Hindu Law — Will — Custom— Appointed 
daughter - absolute 

A Hindu after giving his widow power to ad- 
opt by his will provided as follows : — “If no boy 
IS found and if a daughter has a son that boy be- 
I comes a Dauhitrahrrta according to the Dbarma- 
sastras, so that boy alone should become the karta 
for the entire property belonging to us.” Held— 
That the will could be construed as appointing 
a daughter to raise a son only if there were in 
existence a living custom to which the words 
can be referred ; and that the language in the 
will was not such as to indicate the testator’s in- 
tention to revive a dead custom or create a new 
kind of heir for himself unknown to the law of 
the present day. The onus of proving the exis- 
tence of the custom is upon the person who reli- 
es upon it. Appa Rao v Gopala Rao. 

18ML J420 

See also Cases under:— 

Hindu Law-Will. 




Appointment. 


— by will. 

Sf»e Court Fees Act (sch 1, art 11). 

— of daughter* 

See Hindu Law — Custom — Appointment o! 
Daughter. 

—Exercise of 

i 

See Transfer of Property Act s, ,^3. 

—Power of. 

See (1) Hindu T^aw— Endowment— Dism is* 
sal of Manager of Endowment. 

(2) Hindu— Law — Will — OonstrucHon, 
(5) Will — Construction. 

Sec also cases utidcr 
(1) Guardian. 

(2|Pleader— Appointment k appeara icq. 
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Appoinlmenl-ConcW 

— Construction of — Power of appointment— 
Appointment, of new trustee m place of a dying 
trustee, under power reversed by the deed — Re- 
gistration— Indian 'trust Act (11 of 1?82) Ss 1,75 
— Property dedicated to charitable uses — Con- 
struction of document Originating summons 

"Certifying Counsel-Taxation of costs-Practice. 

An indenture of trust contained the following 
clause, by which, the settlors reserved to them- 
selves and the survivor of them the right to no- 
minate and appoint trustee or trustees, in the 
place of retiring or dying trustee or trustees 

“It shall be lawful for , . . . to appoint any 
other person or persons to be a trustee or trustees 
in the place of the trustee or trustees so dying, or 
i{Oing to reside abroad, or desiring to retire, or 
refusing, or becoming incapable, to act as afore- 
said, with liberty upon anv such appointment to 
iilcrease or diminish the original number of trus- 
tees, and upon every such appointment the trust 
premises hereby settled shall be so transferred 
as to become vested in the new trustee or trus- 
tees,” 

On the death of one of the trustees, the surviv- 
ing settlor, in exercise of this power appointed a 
new trustee : this deed of appointment was not 
registered. Subsequently, the surviving settlor, 
in exercise of power reversed, appointed three 
additional trustees by deeds of appointment 
bearing different dates. 

The surviving settlor died . and at her death 
without leaving progeny, the whole of the trust 
property was to be utilised for chaiitable uses 
and purposes, as provided by the deed of settle- 
ment 

Held. (1) that the deed of appointment did 
not require registration. 

(2) That the words “upon any such oppoint- 
ment ” in the clause were not words that 
absolutely governed the surviving settlor’s right 
to increase the number of trustees ; they merely 
indicated the ocoassion when she may exercise 
her right but the right to increase th« number of 
trutees existed. She was therefore, entitled to 
increase the number of trustees whenever she 
chose to do so. Fatmahibi v Shaikh Hassan 
9 BomL R 1071. 


Appointment of another assessor 
by Judge without notice to clai- 
mant. 

Sec Land Acquisition Act. 

Appointment of arbitrator by the 
Court 

See A pbif ration- Appointment of arbi- 
tratora. 

Appointment of Arbitrators and 
Umpires. 

See Arbitration under Special Aots. 

Appointment of Commissioner. 

See Partition. 

Appointment ot creditors as agents 
to collect rents and appr/ipriate 
part towards debts. 

See Receiver, 

Appointment of Daught r. 

Sec Hindu Law Custom. 

Appointment of executors by im- 
plication. 

See Probate. 

Appointment of guardian. 

See (1) Guardians & Wards Act. 

(2) Guardian. 

(3) Act XL of 1858. 

y 

Appointment of officers of mosque. 

See Mahomedan Law-Endowment 

Appointment of receiver. 

Sec Reciever. 

Appointment of heir. 

See (1) Custom, Adoption. 

(2) Custom, Inheiitance. 

Apportionment. 

See Cases under:— 

(1) Mortgage (Marshalling) 

(2) Mortg^ige decree. 

(3) Contribution suit for. 
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,4ypportionmenl“Concirf. 

(4) Mortgage (Redemption). 

(5 ) Land Acquisition Act, 

(6) Sale f>r arrears of Revenue— Sale 
pT'oceeds 

(7) Landlord and Tenant. 

Apportionment of tax:- 

See Cases under:- 

Madras Acts (District Municipalities Act s. 66) 

Appraisement Proceedings. 

— Collector acting in. 

See Sanction to Prosecution- -Where Sanction 
is necessary or otherwise. 

Appropriation of payments. 

See (1) Guarantee. 

(2) Contract Act Ss. 55—61. 

Appropriation of payments. 

1 Payment of rent I~5 

2 Payment of debt 

3 Appropriation towards interest 22-23 
i Application of rules regarding appro- 
priation of payments realisations of 
Land revenue 24. 

5 AppT'opriation by creditor of payments 
Inwards interest. 25 

6 Appropriation of goods unascertained at 
the time of contract of sale 26 

7 Appropiration of payment towards in- 
terest without specificat ion by debtor 
not saving limitation 27 

(1) Payment of rent. 

1 — Payment of rent- — A general payment 
made in one year, without proof that it was ia 
satisfaction of the rents of that year, may be ap- 
plied in satisfaction of the arrears of the previous 

yoars. Ahmuty v Bfodic 

W R 1864., Act X, 15. 

2.— Revenue sale — Appropriation of payment 
to specified arrears— Amount if may be credited 
in the Oollectorate towards previous arreai«-Sale 
of property for arrears paid up bad, though pre- 
vious arrears unpaid — Jurisdiction to sell-Conferact 
Act (IX of 187;2), Ss 59,60. 

Where money is expressly paid to sat-isfy a 
debt and is receivai and appropriated on that ac- 
it if gel ig the o| p^rtiep 


Appropriation of paymenls-Confrf 

to the transaction, without the assent of the 
other, to vary the effect of the transaction by al- 
tering the appropriation in which both originally 
concurred. 

Where, the September kist of revenue for 1901 
and January kist for 1902 being in arrears, »the 
proprietor paid a certain amount into the Trea- 
sury specifically appropriating it to the January 
kist and the payment was received and accepted 
on that account, but subsequently tbe Treasury 
officers appropriated the amount towards satisfa- 
ction of the September kist, and then as far as the 
money went towards payment of a part of the 
January kist, and the property was thereafter 
sold for what was thus shown as remaining un- 
paid of the January kist: 

) 

Held — That no arrears in respect of the Jan- 
uary kist were due at the date of the sale, and j 

therefore the sale was without jurisdiction. flO 
OWN 948=33 Gal 1193, Ref:) Sheikh Mah- | 

omed Jan v Munshi Ganga Bishun Singh 

15 C W N 443. 

8. — Payment by tenant for “ Rent. 

The word *‘rent” does not necessarily include 
interest; so if any sum of money be paid by a 
tenant to a landlord as rent and the latter recei- 
ves it as such he cannot be permitted to apply 
that money towards any inte^’est which might 
then be due. 25 Cal 571; 575 ref to. 

Bhagabati Debya Chowdhurani v Basanta 
Kumari Dcbi 11 C W N 110. 

4.— The payments tn each year mubt he pre- 
sumed to be for the current year, and surplus 
payments to be for the past,not subsequent years. 

Taramonce Dossee v Rally Churn Surmah 
W R 1864. Act X, 14. 

I 

5 — Where a tenant pays money to his land- 
lord on account of rent, without any specification 
whether the payment was for old or enhanced 
rent, the landlord is at liberty to credit the pay- 
ment as he thinks fit. ^hurno Moyc^e y 

Kaahee Kant Bhuttacharjec 7 W R 511. 

(2) Payment of debt. 1 

6. — Debt barred byllimitation. 

An unappropriated payment is to be applied 
to the earliest debt, although |he debt is haired 
bjr the 4ct |,J|pitat|on, t|i0 fsplf (\q 
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Appropriation ofpayments-(7tf«i;^. 

raise any qaestion which might affect such prio- 
rity, Mooneappah v Veacatarayadoo 

6 M H C R 32. 

Mulchund Gulabehand v Girdhai? Madhav 

8 B H C R 6. 

7. — Piyments unapplied hy either the debtor 
or the creditor should be appropriated to the 
earlier items making up <he debt due. This rule 
isnot impaiied by the d oisioas in the cases of 
S Bing N 0 4.>r) and « De (1 M. and Gr 474 ^ 

Hirada Karibssappab v Gadigt Muddappa. 

G MH C R l«7. 

Notes: -Ap, 'il Mad m Fol 9 B H 0 R 459, 
Uef: 10 Cal F B, 


I55f) 

Appropriation ofpayments-t/wwirf. 

be entitled to appropriate to the payment of bther 
antecedent debts which were doe to him by the 
defendants. It was not stated at the time of pay- 
ment towards which rleVjt the* 
ments were to be applied, but all the payments 
were admittedly made in kind. Meld that the 
plaintiff was not entitled to appropriate the pay- 
ments to the antecedent debts, inasmush as, within 
the meaning of s 60 of the Contract Act, there 
were “ other circumstances ” indicating that the 
payments were made in liqiiid'Ation of the amo- 
unt ot the bond. Sungut Lai V Baijnath 
Hoy IS Calc 164. 

Notes:— Not Fol 15 All 532 F B. Ap; 12 Mad 
161. 


R.— Ss <59, 61 — Appropriation of payments — 
Payment ot monthly subsciiptions to a fund-Ad- 
v»nce of money on mortgao-e to subscriber — 
payment towards mortgage — Appropriation The 
appellant was the subscriber to the respondent 
f md, and had as such to pay, under rule 8 ot the 
Ai'tioles of Association, Rs. 20 a month to tbu 
Fund, He executed a mortgage to the Fund, 
covenanting todiR''harge the d'^bt by monthly 
payments of Ra. 50 

Meldy that the monthly payments of Rs 20 
made by the appellant to th*^ Bkmd should cre- 
dited toward-j the mortgage loan, and not towards 
th» subscription on his shaies Kannappa 

V Midupa Hindu Permanent Fund 
1 Ind Cas 909. 

9.— Oonttact Act ss 6^, 74. 

In consideration of an advance of Rs. 118, the 
defendant executed, in favour of the plaintiff, a 
mortgage-b md, dated 3rd November 1879, by 
which it was stipulated that the amount should 
be repaid “ in kind by delivery of half the amount 
of the rnbbi crops of every description produced 
at fcho first-class rates; and in case the same is 
not paiM in kind, it will be paid principal with 
interest from the date of execution at one anna per 
cent per mensem in cash in the month of Baisakh 
1287 F S (AprM l^8(i). The defendants admitted 
execution of the bond, and pleaded payments in 
grain to the amount of Rs 136, which they failed 
to prove. It was found that tne plaintiff had re- 
Cfived payments in grain to the extenf; of Bs 77, 
more of which, how^f^^ H tci 

Mij 



lO.-Uonfract Act (IX of 1.572), s hO Creditor’s 
appropriation of payments to one or other of 
debts. One ot two mortgages bore interest ftt 12 
per cent, on the mortga (q deljt payable with 
costa, and the other cerrud simple interest Pay- 
ments made by tin- dohtsr had beeo appropriitcd 
by the creditor to payment of the inttyest on the 
bond bearing simple interest, while the 
compound interest, on the other hand, 
had been left to accumulate. In a 
suit brought’ against the representative of the de- 
htor after his decease, to enforce the mortgage 
healing compound interest, the objection was 
taken to the appropriation by the creditor. Held 
that the rule in s 60 of the Indian Contract Act, 
1872, follows the ordinary law in prescribing a 
rule as to tue case in which the creditor may, at his 
discretion, apply to one or other of the debts due 
to him, payments made by the debtor A reluc- 
tance shown by the dehuor to agree to pay com- 
pound interest before be executed the 

mortgage bond at such interest was not an 
indication withiu that section, that he intended 
that application of his piyments should be made 
first to that band, Rameawap Koep v Maho- 
med Mehdi Hossein Khan 26 Calc39« 
9 CWN 633=25 I A i79> 

Notes:— Fol; 30 Cal 953; 29 Cal 43; 

31 Cal 133* 5 0 W N ; 

21 All 361: 23 All 181, Ex 17 M L 
43 P 0; 5C L J 106 P O; l| 0 
P C, Con 4i Gal P C. Ref^ 23 UHad 637 

, . rci-s * 
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Appropriation of payments-(7oM<c?, 

W N(19o7) 60; 4 A L J 109 P 0; 29 All 
322; 9 Bom L E 304; 35 Gal 221 P C. 

11— -Banker and customer— Delivery of half 

notes— Passing of property in the not'^s— Appro 
priation— Pledge -—A «‘Ustomer of a bank having 
intimated his intention to withdraw his deposits 
and asked the bank to send him the amount, the 
Bank first sent one-half of certain currency notes 
of the exact value of the amount due and intiraa- 
ated to the customer that the other halves of the 
notes would also be sent as soon as aeknowledgent 
of the receipt of the first halves reach them. The 
customer acknowledged receipt of the same and 
asked that the other halves may be sent. Before 
sending the othere halves, the Bank failed. Held 
per Chief That the property in the notes 

had not passed from the Bank to the customer 
The setting aside of the notes and sending the 
half notes indicated an intention to pass the pro- 
perty but not an intention to pass the property 
er insfanti and that there was no virtual transfer. 
Per Millet^ It was the intention of the debtor 
in sending the half notes to set apart for the credi- 
tor specific notes and to pay by means of them, 
and this intention having been communicated to 
the creditor there was a specific appropriation and 
representation amounting to a pledge, that the 
Bank would remit the second halves of the 
particular notes; and consequently the creditor 
can call upon the Official Assignee for the delivery 
of the notes or payment in lieu thereof. 

Venkataramaiiiah v The Official Assignee. 

19 M L J 283 

12— Sale nr mortgage of goods not in existence 
— Charge — Lien — Appropriation-Goods consigned 
to vendee- Attachment by consignor’s decree-holder 
in the course of transit. 

Plaintffs advanced money to defendant Ko. 1 
under the agreement that he would cut and send 
timber to the plaintiffs, who would sell and ap- 
propriate the sale proceeds towards the discharge 
of a debt owing by defendant No. 1. In pursuance 
of the said agreement, defendant No. 1 despatched 
some logs to plaintiffs, and while these were in 
the course of transit, defendant No. 2 attahed them 
in execution of a decree against defendant No. I 
and they were purchased by defendant No. 3 : 

Held^ that the plaintiffs acquired a right to the 
timber as soon as it was out, and the timber being 
^peqiffcally af)propria|ed for tshe satisfaction of 

p c. n 


Appropriation of paymenls-Con^rf, 

plaintiff's debt, they had a valid charge created on 
it. 

This charge is unlike the sort of lien mentioned 
in the Contract Act, which an unpaid vendor, a 
bailee, a factor, a banker, an agent, a pawnee or 
finder of goods, has on the goods in his possession, 

The question whether there has been appro- 
priation of goods by their owner for the benefit of 
a particular creditor is one of fact, and the law 
does not require any particular mode or form of 
appropriation. 

If there has been a specific appropriation, the 
consignor, if he is still in possession of the goods 
will hold them merely as trustee for the consignee. 

A contract to sell or mortgage goods, answering 
a particular description, which are to come into 
existence in the future, passes property in such 
goods when they actually come into existence. 21 
Bom 287 ; 10 H L Cas 191; 33 L JiCh 195; 9 Jur 
(N S) 213; 7 L T 172; 11 W K 171; 13 App Gas 
523; 58L J Q B 75; 60 L T 162; 37 W R 513; 15 
Oh D 342; 51 L J Oh 14; 45 L T 567; 30 W R 70; 
16 Mad 429 atp 434: 31 Cal 667 at p 675; 4 Camp 
31; 2 Bing 20; 4 M & W 77o H & H 480; 8 L J Ex 
137 referred to. Maradugula Venkata Ratnam 
V Kottayya Ramanna 9 lad Cas 2S5=9 M L 
T 276 = 21 ML J41H. 

13.— S,59--Appropriafeion of payment— Right 
to sue— Debt of a third person— Creditor refusing 
to appropriate as asked — Practice and Procedure. 

The plaintiffs sued to recover a sum of money 
paid by them to defendants on behalf of and in 
satisfaction of a debt due by S to defendants. 
The defendants refused to credit the payment 
towards S’s debt, appropriated it. to an alleged 
debt due by the plaintiff and recovered from S 
the sum owed by him. Ihe defendants contended 
that the plaintiff had no cause of action against 
them and if any one was entitled to sue it was S, 
in order to enforce the recognition of the dis- 
charge of the debt due by ^-he plaintiff:— 

Held, that the defendants having refused to 
accept the payment made as in satisfaction of 
S’s debt, and having failed to prove that they 
were entitled to retain the money on any other 
ground, were bound to restore it to the plaintiff. 
Narajran y Vishnu, 2 I, H 
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14.-— Law before Act IX of 1873. 

A creditor entitled to appropriate^ payments 
made by a debtor to any account which he might 
have against him unless the debtor at the time of 
payment stipulated that the payment should be 
credited to a particular account in which case the 
creditor would not be entitled to disregard the 
request. Gopal Das v Wu^yam Singh. 

101 PR 1867. 


IS— Current accounts— Money paid by deb- 
tor to creditor without any stipulation— Creditor 
entitled to credit it to barred items.— 


jleld^ that money paid to a creditor in a case 
of current account without any specific appro- 
priation by the debtor might be appropriated as 
the creditor thought fit and the creditor might 
apply in payment of items barred by limitation. 
It the amount paid was only sufficient for part 
payment of a debt or item, the rest of the debt 
was not revived without the assent of the debtor. 

Gyan Chand v Kurm Bhaggun, 
75 P R 1870. 


le-Oontract Act, JS72, ss. 59, 60, ei-Circu- 
matances indicating apropnation to a particular 

debt. 


• Cartain persons engaged in the mannfactnre 
of indigo, and requiring money for such manufa- 
cture, hypothecated to A and B an Indigo factory 
and its appurtenances together with the Indigo 
crop of the following season, and the deed provi- 
ded that the mortgage-money should be paid on 
demand with certain interest, land that all pay- 
ments made by the mortgagors should go first to- 
wards satisfaction of the interest, and the balance 
cardited to principal. The mortgage transaction 
was throughout conducted by A alone, but both 
mortgagees contributed halt the amount advanc- 
ed. It was agreed that the proceeds of the crop 
hypothecated should be sent to A. and tiansmit- 
^ by hrm as agent for the mortgagors to Calcutta 
for sale m the market; and it appeared that at the 
time of the advance one main obieot of A was to 
make it certain that the indigo should be trans- 
mitted to Calcutta through hfm,and that the deed 

was exeeuted for the purpose of preventing the 

mortgagoiw from disposing of the crop m any oth- 
er way. The indigo was accordingly sent to Cal- 
cutta through A, and its price was from time to 

mite sent 

I" 
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Between the dates of the mortgage and the first 
of such receipts, A made, on his own account, fur- 
ther advanoes to the mortgagors; and the arrange- 
ment was that as against these advances the cash 
received by him was to be applied. In a suit by 
A and B to enforce the mortgage, the defendants 
having pleaded payment: ITeld that A’s receipt 
and payment to himself of the moneys received 
by him as the price of the indigo must be regard- 
ed as payments by the mortgagors to him on ac- 
count both of the mortgage-debt and of the subse- 
quent advances; and that his power to appropri- 
ate such payments to either the former or the 
la^er debt was not aSected by the circumstance 
that he had associated B with him in advancing 
the mortgage-money, or that he alone had acted 
as the mortgagor’s agent in receiving the price of 
the indigo. Meld that the terms of the mortgage- 
deed and the circumstances in which it was exe- 
cuted, the relations of the parties, the fact that 
the very thing which was to be given as part sec- 
urity for the debt, the mode in which the indigo 
was consigned to him for transmission to Calcutta 
and the fact that at the time when its price was 
realised it had passed away into the hands of pur- 
chasers, and that A could not have supposed that 
he had any charge or ben upon it in their hands, 
constituted circumstances within the meaning of 
s. 60 of the Contract Act, 1872,indicating that the 
payments were to be applied to the mortgage- 
debt; and the option of appropriation therefore 
did not open up to the mortgagees as it might 
otherwise have done. 5 All 27; 10 All TBS Ref.” 

Bansidhar y Akhay Ram 

awn 1890, 6^. 


17— Intention; of the parties— Effect of pay- 
ment towards debt by giving half notes-Qnes- 
tion whether any trust was created or appropria- 
tion made— Contract Act. 


A and Co , in order to pay a debt due to B 
sent him half-notes on the Idth October 1906. The 
question was whether the property in the half- 

notes had passed to B and as to whether any 
trust was created or specific appropriation made* 



Meld, (per Sir Arnold Whfte, 0 J. ) that th^ 
property in the half-notes had not passed. Th^re 
had been no appropriation of a specific amOunI 
to the payment of the particular debt. The q|ily 
reason for sending the half notes was 
ed the qe of ^he 

iii 
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setting aside of the notes and sending the half- 
notes indicated an intention to pass the property 
bat not an intention to pass it ed inbtanti and so 
there was no virtual transfer. 

Per J/iller J. (dissenhente): it was the intenti- 
on of the debtor in sending the half notes, to set 
apart for the creditor specific notes and to pay by 
means of them and if this intention was commu- 
nicated to the creditor, then there was a specific 
appropriation upon which the creditor can rely. 
The only difficulty is to decide upon the intention 
as evidenced by the circumstances and the acts 
of the parties. In the present case, the represen- 
tations of the Company amount to a “pledge” 
that they would remit the second halves of the pa- 
rticular notes, and that will give the creditor a 
right in equity to call for a delivery of the notes 
or paymens in lieu thereof. 

29 L J Q B 172; 2 Camp 37; Foil; 26 L J Ch 
710; 5 Ch B 786, Kef. Koti Vcnkataraitianiah 
V The Official Assignee. 19 M L J 283= 
5M LT82=2 Ind Cas 611. 

18— Eight to appropriate payments in respect 
of unlawful transactions. 

The question whether a creditor is entitled to 
appropriate payment made in respect of unlawful 
transactions, considered, (1905) 1KB 716 Disfc. 

M P Ethirajula Naidu vT Lakshminarasim- 
bhaiu Chetty 4 M L T 326. 

19 — Appropriation of debt— Payment of half 
notes — Whether operates as a virtual transfer of 
property in the notes — Intention of parties-Trust 
— Contract Act (IX of 1872), 

A and Co., Bankers, sent to the Appellant fcheir 
customer, who had lodged some money with 
them in fixed deposit, at his request, halves of 
currency notes, promising to send the other halves 
on acknowledgment, by appellant, of the prior 
halves. Before they could send the other halves. 
A and Co., became iusolvent. The appellant sued 
them for the amount. 

Meld, (agreeing with White, C. J., and differ- 
ing from Miller J.) that, by sending the first 
halves of the currency notes, the senders, did not 
become bailees or trustees for the creditor, so as 
to entiti^ the latter to hold the first halves of the 
nbtbe as a kind of a security for payment of the 
o4h|t halyes, and tlmt the creditor was not entit- 


led to insist on the other halves of the currency 
notes being sent to him. 

Per Ahdur Bahim, J, — S, 92, Contract Act, 
does not apply to the present case as tl^at section 
occurs in the Chapter relating to sale of goods, and 
does not apply to money or currency notes, which 
are made legal tender by statute and are governed 
by different considerations. (29 L J Q B 173; S 
El and El 32; 6 Bur (N S) 977; 2 L T 373; 8 W R 
561; 5 Oh D 786; 46 L J Ch 832; 36 L T 629, Bef 
1 Bom L E 339 at p 341; 7 M H 0 R .g53;25 Bom 

702, Eef. Koti Vcncatramiah vThc Official 
Assignee of Madras. 5 Ind Gas 202= 

33 Mad 196=8 M L T 316. 

20— Appropriation of payment — Payment in- 
to Court of money due under a bond bearing In- 
terest-Appropriation of such payments first to 
satisfaction of interest— Practice. 

It appears to be a well-settled practice of the 
courts to appropriate payments made upon a bond 
first to the interest due thereon, and thereafter, if 
any balance remain, to the principal. 8 B L R II 
and 22 W R 626 ref to, Maharaja of Banares 
V Har Narain Singh. 1905 AWN 167= 

2 A L J 585. 

21— before the passing of Act IX of 
1872, that a creditor was entitled to appropriate 
payments made by a debtor to any account which 
he might have against him, unless the debtor at 
the time of payment stipulated that the payment 
should be credited to a particular account, in 
which case the creditor would not be entitled to 
disregard the request. P R 101 of 1867, Civil. 
Money paid to a creditor in a case of current 
accounts without any specific appropriation by 
the debtor, might be appropriated as the creditor 
thought lit; and the creditor might apply the 
money in payment of items barred by limitation. 
If the amount paid were only sufficient for part 
payment of a debt or item so barred, the rest of 
the debt was not revived without the assent of 
the debtor, P R 76 of 1570, Civil. If in the case 
of an account current no election as to the appro- 

I priation of a payment were made by either debt- 
I or or creditor, the Court would appropriate the 
payment to the discharge of the first item on 
the debit side, though that item were barred by 
limitation. Noubuty Khubee. PR 27 of 1872. 


I 


I 
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(3) Appropriation towards interest. 


22— Creditor and debtor— Payments appro- 
priated towards interest — Absence of evidence of 
appropriation by creditoi at the time— Creditor’s 
right. 

Even in the absence of evidence that any ap- 
propriation was made by the creditor at the 
times when the various sums were paid by the 
debtor, the creditor can be allowed to make out 
his account on the basis that, when each sum 
was paid, portion of it was appropriated towards 
the interest then due. 8 B. L. R. 110 Eol. 

Yaranasi Seethamma v Sreshtalur 
VijiaraghavaBCharyulu. 7 M L T 199 = 

5 Ind Cas 940 

23— Interest. This was a suit on a bond, 
dated the 28th June, 1878. The suit having been 
brought more than three years after the date of 
the bond, would clearly have been barred by time 
but for an admitted payment- of Rs. 50 made on 
the 2l8t July, 1878, by the defendant obligor. 
ThS plaintiff alleged that the money had been 
paid to him as interest on the bond debt and he 
was therefore entitled to compute the period of 
limitation from that date under s. 20 of Act No. 
Xy of 1877. The defendant on the other hand 
contended that the sum had been paid on account 
of the principal of the bond-debt, and s. 20 there- 
fore could not apply. The fact oi the payment of 
this sum was endorsed on the bond, but it was not 
seated that the payment was made on account of 

/ interest. EeU that under s. 60 of the Indian Con- 
tract Act the creditor had a discretion to appro- 
priate this payment either to the principal or 
the interest of hfs debt. It was for the debtor to 
show that he had acted in such a way in respect 
of this payment as to limit this discretion of his 
creditor. 'J here being no such evidence the suit 
was not barred by time. Nirpat v Shacli. 

1 W N 119. 

( 4) Application of rules regarding appro- 
priation of payments to realisations of 
land revenue. 

' 24— 8s. 59, eO-Land revenue, realisation of- 
1 ndiau Contract A ct (IX of 1872), sections 59 and 
*60. 8s. 59 ^d 60 of the Indian Contract Act ap- 
t»s4o|iwna in relation to realisation of 



land revenue (10 C. W. N. 948. S3 Cal 1193 Diss) 

Jogendra Mohan Sen v Uma Nath Guha. 
12 C W N 646=35 Cal 636=8 C L J 41 

(5) Appropriation by creditor of pay- 
ments towards interest, 

25— S. 20— Appropriation by creditor of pay- 
ment towards interest— Interest not paid as such 
—Money paid found by Court to have been paid 
as interest. A mortgage bond was executed in 
1884. Under the tei ms of the bond any money 
paid was to be applied first in payment of inter- 
est and next in payment of principal. The debtor 
paid several snm«tfrom time to time from 1887 to 
1899. A suit for sale was instituted in 1902 and 
decreed. The mortgaged property being insuffici- 
ent to discharge the mortgage, an application 
was filed by the decree-holder for a decree under 
S. 90of the Transfer of Property Act. Meld, 
that having regard to the terms of the bond and 
finding of the Court the payments were appropri- 
ated on account of interest, it might be safely 
assumed that payments were made on account of 
interest as such, and that the application for a 
simple money decree was not barred by limitat- 
ion. 6 Bom. 103; 3 Bom. 198; 4 All 512 Dist. 

Gopi Nath Singh v, Hardeo Singh. 

6 A L J 207=31 All 285=1 Ind Cas 137. 

(6) Appropriation of goods unascertained 
at the time of Contract of sale. 

26 bs. 7i. 83, 95 and 178 - Sale of unascer- 
tained goods— Appropriation, efiect of— Non -pay- 
ment for goods — Conversion of mate's receipts 
into bills of lading— Pledge of bills of lading— 
Conditional appropriation. Where goods, which 
were agreed to be purchased were not ascertain- 
ed at the time of the contract, but were subsequ- 
ently appropriated by the sellers, for the purposes 
of the contract, and were put alongside the expor- 
ting vessel and shipped at the request of the buy- 
ers, who subsequently obtained bills of lading ex- 
change for the mate’s receipts, the goods must be 
taken to have been ascertained and, under the 
conioint operation of Ss. 77 and 83, Contract, 
Act, the salo must be taken to have been com- 
plete involving the transfer of the ownership of 
the goods from the seller to the buyer. One of the 
terms of the contract provided:— “ Tofm^ of pay- 
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ment Cash on delivery of mate’s or dock receipts 
as provided in Cls. 8, 9 and 11. Should the said 
receipts of warrants be retained by the buyers for 
examination they shall remain the property of the 
sellers and be held by the buyers in trust for and at 
the absolute disposal of the sellers, until payment 
has been made in cash in terms of this contract, 
and if payment be made by cheque, until such 
cheque has been flashed ” Held, that this clause 
did not reserve to the sellers ^he right of dispos- 
ing of the goods, nor did it render the appropriat- 
ion conditional on payment of the price. The pro- 
perty in the goods having passed to the buyers 
they were entitled to sell the goods or pledge 
them and, therefore, the pledge by the buyers of 
the bills of lading to a Bank, who acted hona p'de 
in the matter, and without any notice of the ab- 
ove mentioned contract between the buyers and 
the sellers, was a perfectly valid pledge, and did 
not fall within the proviso to Sec. 178 of the Act. 

Per Geidf, J. — The object of the above clause 
was to enable the sellers to enforce their lien 
even though the property in the goods had passed 
to the buyers. Juggernath Augur wallah v 
E. A. Smith. Cal 173 

(7) Appropriation of payment towards 
interest without specification by debtor 
not saving limitation. 

27 — S. 20 — Payment of interest as such — Ap- 
propriation by creditor of payment to- wards in- 
terest without specification by debtor does not 
save limitation-Indian Contract Act (IX of 1872) 
S. 25 fS) — Promise to pay barred debt — Fresh 
cause of action. — Under section 20 of the Limitat 
ion Act, the payment of interest will save limita- 
tion when the payment is made as such, that is 
to say, the debtor has paid the amount with the 
intention that it should be paid towards interest 
and there must be something to indioate that in- 
tention The mere appropriation by the creditor 
of these payments to interest is not such an 
indication. 

A letter containing a promise to pay a time 
barred debt within one month is an agreement 
such as is conteraplatea by S. 25, cl, (3) Contract 
Act, and gives a fresh cause of action. Moham- 
mad Abdullah Khan v Bank Instalment Co. 
Ltd, in Liquidation, 6 A L J 611=31 AU 
4>95=2 Ind Cas 379. 


Appropriation of payments -Suit by client 

for return of money deposited ‘ with advocate- 
Plea of appropriation for advance fees — See legal 
practitioners — Advocate. 82 P R 1897. 

Arbitration. 

1 Arbitration under special acts and 
Regulations. 

(a) Act VI of 1857 1-14. 

1 Adjustment of suit 1 

2 Minor not properly represented in 
suit 2 

3 No decree could be based on compro- 
mise presented by umpire 3 

4 S. 21 of Specific Belief Act applying to 
agreement before suit as vrell as to one 
made during pending suit to 4 

5 Minor member bound by reference 
made by karta in a Hindu joint 
family S 

6 Disposal by Small Cause Court Judge 
of case referred to arbitrators 6 

7 Application of Specific Relief Act to 
arbitration made out of Court 7 

8 Appointment of arbitrators before 
new trial granted 8 

9 Effect of 28 Contract Act on agreement 
to refer disputed matters to arbitration 
9 

10 Effect 0 32 r 7 0 P. 0, on decree in 
terms of award (10) 

11 Reference to arbitration invalid for 
want of leave of Court under 0. P. 0. 
0. 32r. 7 H 

12 Land acquisition Act — Act VI of 
1867 12—14 

(b) Act X of 1S59 15—16 
I Suit under 15 — 16 

(c) Act XX of 1863. 17—19 
1 S. 16 17—19 

(d) Bom Regulation Vll of 7827. 

1 Award validity of 20 

(e) Dekkan Agricultarist Relief Act XVll 
of 187P. 

1 S. 47 22 

(f) A. W, N. Rent Act XVIll of 1873 
23—25 

(g) N. W. P. Land Revenue Act XIX of 
1873 ss. 221 & 222—231. 26-27. 

(b) Power of Court to refer question to 
arbitrators 28 
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(i) Oudh Estates Act — Award made by 
Financial Commissioner in dispute re- 
garding maintenance 29 — 30 

(j) Regulation VII of 1822 setting aside 
award of arbitration 31. 

(k) Punjab Land Revenue Act (1887) 
S. 158 suit to set aside award of 
arbitrators appointed by Revenue 
officer in partition proceedings 32. 

2 RclfePence or submission to arbitra- 
tion. 33-97. V 

1 Power of Court to refer 35-43. 

2 Power of parties to refer 44-47. 

2k Mode of reference to arbitration 

47 A. 

2b Power of Court to attach special 
conditions 47 B. 

2c Power of District Judge to refer 
whole suit for decision to arbitrator 
47 0. 

3 Matters for arbitration 48—52 b 

4 Agreement to refer future difiEerences 
to arbitration 53—55. 

6 Reference by execntor to Arbitration 
56—67. 

6 Application for reference 58—65. 

7 Power of partner to bind the firm by 
reference to arbitration in absence of 
special authority 66 — 72 

7 A Power of Agent to bind his principal 
to arbitration. 72 A 

7B Manager, power to refer to arbitration 
72 B 

8 Absent plaintiff special authority 73 

9 rnauthorized reference 74-79 

1 0 Application made during hearing 80-81 

11 Submission in writing 8P— 86 

12 Ineffectual reference 87—91, 

13 Refusal to consent to arbitration 
92— 94A. 

1 4 Power to carry out the arbitration by 
individuals selected by the associa- 
tion 96. 

16 Agreement to refer not in writing 
95 A. 

16 Agreement purporting to be made by 
all the parties held to be in writing 


19 New decree capable of execution 
though old decree barred 96 0. 

20 Official assignee not a necessary party 
to arbitration proceedings 96 D. 

21 Matters outside the suit referred to 
arbitration 96 E. 

22 Agreement of parties to refer ques- 
tion to Court for decision 97, 

23 Appeal from order refusing to file 
agreement to refer to arbitration 
97 A. 

24 Admission by Defendant in reference 
to arbitration, whether an evidence 
against him 97 B. 

25 Power of Court to remand on arbi- 
tration proving infructuous 97 0. 

26 Question of limitation when to be 
raised 97 D. 

27 Rmmanding Case for trial on arbitra- 
tion proving infructuous 97 E. 

28 Submission by coercion 97 P. 

3 Appointment of arbitrators and um- 
pires 98—115. 

1 Power of Judges to appoint 98 — 99 

2 Nomination by Judge 100 — 101. 

3 Arbitrators not consented to 102-104. 

4 Appointment of sole arbitrator in 
place of four 105, 

5 Umpire Appointment of 106 — 109. 

6 Appointment of Arbitrator by Court 

110 . 

7 Power of Court to appoint new 
arbitrators 111 — 112. 

8 Appointment of umpire by arbitra- 
tors 113. 

9 Incapacity to act 114 

1 0 Effect of J udge not voluntarily chosen 
as arbitrator 114 A. 

11 Effect of arbitrators not made in th^ 
agreement 114 B. 

72 Arbitrators appointed without con- 
sent of party 174 0. 

13 Power of Court to reduce the members 
of arbitrators fixed by the Court 
116. 


95 B. 

17 Reference by all the parties to a suit 

96 A. 

Agi^ement to refer, not an adjust- 
^mentof suit 36 B. 


4 Duties and Powers of arbitrators 
116-140. 

1 Ascertainment of point! at is 
116—119. || 
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1A Powers of arbitrators under general 
reference 119 A. 

2 Delegation of authority 120 — 122. 

3 Procedure of arbitrators 125 — 124, 

4 Matters referred by Court 125. 

5 Decision on matters not referred 
126—127. 

7 Power to order payment of fees to 
be f'ondition precedent to hearing 
of reference 125—130. 

8 Interest after date of submission 
131. 

9 Costs 132—136 

10 Employees of one party constituted 
Judges or arbitrators by both parties 
136 A. 

n No suit maintairaV Ic against arbitra- 
tors for want of skill or negligence 
136. 

12 Addition subsequent to making 
award 137» 

13 Arbitrator not empowered to alter 
the course of legal devolution 1 38. 

14 Power of Court to vary arbitrator’s 
order as to costs 138 A, 

15 Power of arbitrator to take property 
out of the custody of a Lawfully 
appointed guardian 159, 

16 Power of arbitrator ending with the 
Completion of the award 139 A 

17 Power of arbitrator to settle a fair 
and equitable rent 140. 

18 Arbitrator’s power to alter course of 
legal devolution 140 A. 

5 Submission of award 141—150. 

1 Extension of period for submission 
of award 141—146. 

2 Award leaving point of issue unde- 
cided 147, 

3 Delivery of award to party 148. 

4 Arbitrator’s lien on award 149. 

6 Effect of award not submitted on 
due date 150. 

6 Remission to arbitrators 151 164, 

1 Defective and illegal award 161-154 

2 Award containing mistakes, omissions 
or defects 165, 

5 Application to remit award to arbi- 
trators 156. 

^ 4 Judgment passed on award within 

^ for remission 167. 


ArbUration-<?<>nW. 

5 Remission to arbitrators after deci- 
sion on special Appeal 168—169. 

6 Kefusal of arbitrator to r^-consider 
award 1 60, 

7 Refusal by arbitrator to Act 161 

8 Appeal impugning propriety of order 
of remission 762. 

9 Omission of arbitrator to carry out 
terms of reference 163—164. 

10 Omission to give notice 164 A. 

7 Revocation of, or withdrawal from 

Arbitration 165—197. 

1 Revocation of agreement to refer 
165. 

2 Mode of Revocation 766 — 768. 

3 Groujut) for lovocritioii 169*— 1# 8. 

4 Revocation of submission 179 — 182. 

6 Appointment of new arbitrator 

Power of 183. 

6 Revocation by one party 184, 

7 Examination of arbitrator as a wit- 
ness 185. 

8 Revocation of agreement to have 
case decided on the evidence of third 
person 186. 

9 Revocation by Court 187—189, 

10 Withdrawal from arbitration 190-192 

11 Refusal of some arbitrators to act 
193. 

12 Withrawal from arbitration 194-197 

13 Order dismissing petition to revoke a 
submission to arbitration 197 A. 

8 Awai*ds 198-404. 

(a) Construction and effect on 198—223 A 

1 Rule of construction 198—208. 

2 Effect of award 209 — 222, 

3 Person contesting the decree in accor- 
dance with award estopped from 
appealing against that decree 222 A. 

4 Agreement amounting to a condi- 
tional sale 223. 

5 Construction of award made by 
British India Association. 223 A. 

{?>) Enforcing award 22* — 234. 

1 Requisites for enforcing award ^ 

224—226. X 

2 Award allowing Maintenance in 
perpetuity 227—229. 

3 Agreement to be bound by majority 
230 

4 Enforcing awaijd paade exparte 2S\ 
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5 Arbitration entered into by a few 
persons without the consent of the 
entire community 232. 

6 Suit founded on award 233. 

7 Suit on an award not a suit for 
specific performance of a Contract 
233 A. 

8 Suit for specific performance of award 
234. 

9 Suit to enforce award not a suit for 
specific performance 234A-234B. 

(ft) Power of Court as to awards 
236--254 

1 Confirmation of award 236-250. 

2 Court having no power to go behind 
the award 251, 

3 Award to be filed in Court having 
juriodiction over the matter 252. 

4 Jurisdiction of Court to direct 
payment of remuneration to arbitra- 
tors 253. 

5 Jurisdiction of Court to decide whe- 
ther agreement on which award is 
based was against public policy 
254. 

6 Determination of Court to go on with 
suit after first arbitration 264 A. 

7 Power of Court to award costs con- 
trary to the arbitration award 254B. 

8 Power of District Judge to reverse 
decree of MunsiS and enter judg- 
ment in accordance with award 2540 

(d) Validity of awards, and ground for 
setting them Aside 255-396. 

1 Reversal of award ‘ 266-256. 

2 Application to set aside award 
257-260. 

3 G-round for setting aside award 
261-279. 

4 Mis-conduct of arbitrators 280-312. 

6 Validity of .award. 313-396. 

6 Decree passed without allowing time 
for objections to award 59dA. 

7 Order rejecting objections to award. 
896B. 

8 Effect of one of the two defendants 
not going in reference 3960. 

9 Limitation for application to set aside 
award 396 D. , 

70 Effect of mistake of law on the Vali- 
dity of award 397. 

ol tbe seoojjc) »wajrd differ- 


Arbitralion-C'unid. 

ing from the first award which was 
incomplete 598. 

12 Finality of award of proprietary 
right 399. 

13 Award by arbitrators in exc<^ss of 
their authority 400. 

14 Decree neither in excess of, nor in 
accordance with award 401. 

15 Limitation for application to set 
aside award 402. 

16 Withdrawal of suit allowed after arbi- 
tration award 405. 

17 I-Cnqdry as to matters outside juris- 
diction not affecting validity of award 

404. 

18 Appeal from decree in terms of revis- 
ed award 404A. 

19 Appeal from decree passed in accord- 
ance with award 404^. 

20 Appeal from decree passed in accord- 
ance with invalid award 4040. 

21 Appeal from Judgment disallowing 
objections to award 404D— 404F. 

22 Appeal from order under over-ruling 
objections to award 404G. 

25 Application to set aside award on the 
ground of forgery of arbitrator’s sig- 
nature 40411. 

34 Contesting older of Court setting 
aside award 404 1, 

25 Disallowing application alleging mis- 
conduct of the part of arbitrators 
404J- 

26 Judge of Court in the nature of 
award 404 K. 

27 When award can be questioned by 
way of appeal 404 L, 

28 Waiver of objecHon 404M. 

(9) Private Arbitration 405—483, 

1 Mod» of submission to arbitration 
405—407, 

2 Matters for submission 408. 

3 Agreement to refer to private arbi- 
tration by parties engaged in litiga- 
tion 409. 

4 Power of arbitrators after . making 
and delivery of award 410 — ^113. 

5 Application to enforce award 414- 
416. 

6 Filing g-ward in Conft 41M3f- 
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Arbitration under special Acts atid 
Regulation. 


10 General Cases 484—492. 

1 Pow«r of Court to grant instalments 


2 Application of second Sch r 1 to arbi- 
trations pending suit 486. 

3 Appeal from decree based on a pri- 
vate arbitration — award. 486-487. 

4: Appeal from order refusing to file pri- 
vate award 488-490, 

5 Miscondut of arbitrator 491. 

6 Power of Court to affirm only portions 

of award 492, 


Arbitration. 

See: — 1 Appeal — Arbitration. 

2 Appellate Court — Exercise of powers 
in various Cases— Arbitration, Befer- 
rence to. 

3 Eight of Suit — Awards, Suits con- 


Small Cause Court Mofussil — Juris 
diction — Ar bi tration . 


Agreement to refer to. 

Sec Specific i?elief Act, Sec 21. 

Reference to. 

See 1 Compromise-Compromise of suits un* 
der Civil Procedure Code, 

2 Evidence — Parol Evidence — Varying 
or contradicting written instruments. 

3 Guardian— Duties and Powers of 
Guardians. 

Revocation of Agreement to refer. 

Sec 1 Contract Act, Sec SS. 

2 Specific Relief Act, Sec 21, 
Application to set aside— Limitation:— 
See Limitation Act, Art 168. 

Arbitration— See also cases under: — Award, j 


1. ARBITRATION UNDER SPECIAL ACTS 
AND REGULATION. 


(a) Act VI of 1877. 

( 1 ) Adjustment of suit. 

1.— Agreement to refer made out of Court 
during pendency of suit— Act X of 1877, Sections 
•75,j 633— Dismissal of suit as barred by such 
agreement-Act I of 1877, Section JI-Adjust- 
ment of suit— Nature of the adjustment contem- 
plated by the Civil Procedure Code-Equitable I 

C,C.yl) 


Arbitration-CoM^rf. 

1 Arbitration under special Acts and 
Regulation— Pimtcl 

bar— Agreement to forego further legal pioceed- 
inga.— 

During the pendency of the present suit, 
the parties referred the subject matter of the 
claim to the decision of two arbitrators by an 
agreem'^nt which they executed out of Court, 
No application was made to make this refer- 
ence a rule of Court, nor was any proceeding 
taken by either party to cause the agreement 
to be filed under Section J23 of the Civil Procedure 
Code, but the defendant at the next hearing of 
the suit pleaded the agreement as a bar ,to its 
further maintenance. The plaintiff denied the 
agreement, urging that he had signed it under 
a misconception of its purport, but the Courts, 
finding that both parties had deliberately entered 
into the reference, dismissed the suit, leaving 
either party to take such action as he might be 
advised under Section 523 of the Code. 

fields that the grounds upon which the Courts 
below seemed to have proceeded were not sus- 
tainable ; that every Civil Court must be taken 
to have power to proceed to a final adjudicatjon 
of a suit of a Civil nature which had once been 
properly instituted before it, unless there was 
something in the Code of Civil Procedure or in 
some other Act to oust the jurisdiction of the 
Court ; and that the only bar which a reference 
to arbitration, which has not been made a rule of 
Court, can be said to create is that provided for 
in the last clause of Section 21 of the Spcific 
Relief Act, which was inapplicable to the pre- 
sent case, as the reference in question was made 
during the pendency and not before the institu- 
tion of the suit. 


Held further, that a mere reference to arbi- 
tration in which there was no distinct agrees 
ment that the pending suit should be abandoned, 
could not be regarded as an adjustment within 
meaning of Section 376 of the Code, more espe- 
cially when the very reference itself was denied 
by one of the parties to it. The adjustment con- 
templated in that section is one that would ena- 
ble the Court then and there to dispose of the suit 
finally, which course would be obviously imprac- 
ticable where there was a mere reference to 
arbitration, which left tte dispute in practically 
the same unsettled position as before : nor does 
the same section contemplate that the Court 
^iiou^d be upon to make an iro^uiry into 
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1 Arbitration tinder special Acts and 
Regulation — Cirntd, 

whether the plaintiff’s claim had or had not been 
adjusted. 

Held further, that t he rl efendant could not succes- 
sfully plead in the pre'if'nt case that there was an 
equitable bar to the continuance of the suit on 
the ground that the parties had agreed to forego 
further legal pro-^eedings, there being no express 
agreemdnt to that effect and no such agreement 
being necessarily implied from the mere appoint- 
ment of arbitrators, as it would be quite consistent 
with such an appomtunent that the parties should 
still mean the suit to remain on the pending file, 
with the view of the result of the arbitration 
being finally embodied in the decree, 

Budba V Haku. 

PR 130 of 1882. 

Notes, -^Fol .50 P R 1891. 

(2) Minor not properly represented in 

suit. 

( 2 — Where a suit was brought under s. H25 

against the defendant described as a minor repre- 
.sented by his mother, his guardian appointed by 
the District Court under Act XX of I8rd and the 
plaintiff never applied under section 4.5(> for the 
appointment of a guardian for the suit and made 
no such affidavit as that section requires and the 
Court made no enquiry or order appointing a gu- 
ardian under section 443, and at the healing the 
mother shewed no cause and the Court ordered 
the award to bn filed and passed a decree theri'ori. 
hHd that the Court: bnd acted illegally and with 
material irregularity in departing from the proper 
procedure and fading to apply its safeguards and 
that it had no jurisdiction to make any decree 
against the minor who was not properly repre- 
sented in the suit. Raamalsingji v. Jeysing. 

1891 PJ 206 

(3) No decree could be based on eompro- 

mise presented by umpire. 

3~R8tirement of some of the arbitrators before 
expiiy of time fixed for filing awaid-Avvard pre- 
sented by umpire. — 

An agreement to refer to arbitration was filed 
in Court and in accordance therewith two arbi- 

I were appointed on eaqi) sirtoand an nm- 
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1 Arbitration under special Acts and 
Regulation— Contd. 

pire. The Court made an order fixing a date 
within which the award was to be filed but, be- 
fore the expiry of the period fixed, two of the 
arbitrators retired Subsequent to their retire- 
ment their umpire forwarded a document to the 
Court which was of the nature of a compromise 
and which he recommended should become the 
subject of a decree. Held—thsit no decree could 
be based upon such a document, inasmuch as it 
was nob an award, nor was there any proceeding 
before the Court in which the compromise presen 
ted by the umpire could be filed under s. 375 0. 

P* Niaz Ahmad v Abdul Hamid. 

1904AWN49:=1 A L J 29. 

(4) S. 21 of Specific R, Act applyiug to 
agreement before suit as well as to one 

made during pendency of suit to. 

4 — Specific Relief Act S. 21 — Agreement to 
refer matters in dispute to arbibrabi^on— Appli- 
cability of to pending suits. 

In a suit for pre-emption, after service of 
summons on the defendants the parties agreed to 
refer the matters m dispute between them to 
arbitration and an arbitiation agreement was 
diawn up and signed. i/>Zr/ the agreement was 
a bar to the suit. 21 of the Specific Relief Act 
applies to an agi;eement before suit, as well as to 
one made during pendency of a suit. It would 
be most inconvenient if two simultaneous pro- 
ceedings in respect of disputefe wore a lowed, 
namely, arbitration procefdmgs and proceedings 
before a Court of J ustice. Sheo Dat v Sheo 

Shankar Sing. 27 All 53= 

1904 A W N 9 si c. on appeal. 

1904 AWN 160. 

(5) Minorm ember bound by reference 

made by Karta in a joint Hindu family. 

5— The Second Schelule r 20 (1882 S. 525)— 
in a Hindu Mitakshara Joint family, but when re- 
ference to aibitration is secuied by misrepresen- 
tation and nndie infiuenco the minor affected 
can contest the validity of award in an applicat- 
ion for filing the award and cannot be driven to 
a regular suit. 25 Cal 757; 17 All 21; Fol 27 Bom 

287 lief. Jfai Jiath |h|Y. Kamila, Ifaih Jha. 
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1 Arbitration under special Acts and 
Regulation— 

(6) Disposal by Small Cause Court 

Judge of case referred to arbitrators. 

6. — Civil Procedure Code (Act X of 1877), S. 
fc08, 521 and 622-Disposal by Gouit ofj ca«ie lef* 
erred to arbitrators. 

Where a Small Cause Court Judge, in con- 
travention of the provisions of the Code of Civil 
Procedure, proceeded to dispose of a suit which 
had been referred to arbitrators, by raking evi- 
dence himself upon the merits and thereafter 
proceeding to ludgment, thf* Chief Court set 
aside the decree, under Sec. 622, Act X of 1877, 
and remitted the case back for disposal under 
Chapter X of the Code of Civil Procedure. 

Dula Y Daudzai. P R 80 of 1879. 

(7) Application of Specific • 

Relief Act, to arbitration made out 
of Court. 

7 — Arbitration — Refeience to made out of 
Court during pendency of suit — Specific Relief 
Act, 1877 — Section 21-Effect of. 

Held^ that the last clause of Section 2], Spe- 
cific Relief Act, is inapplicable to a case in which 
a reference to arbitration is made out of Court 
during the pendency, and not before the institu- 
tion of a suit. 

P li I'dO of 1882, followed. Fakir v Jaimal. 

50 PR 1891. 

(8) Appointment of -arbitrators be- 

fore new trial granted. 

8. — >Small Cause Court — Appointment of arbi- 
trators before new trial granted-Act IV of 1^966, 
s. 16. 

Plaintiff’s suit was dismissed by the Court of 
Small Causes; and upon his application before a 
new trial was granted, the Q^nrt appointed arbi- 
tOTs. ffeld, that such appointment was beyond 
the jurisdiction of the Court. Kheema v 

Kunhya. PR 19 of 1869. 

(9) Effect of s 28, Contract Act on 

agreement to refer disputed matters 

to arbitration. 

9. — Act IX of 1872, See 28-Act Vltl ef 18)9 
Sec. 326.‘ 

I I 

* plaintiff sued in the Sm«»n Cause Court for 

421, money received by defendant for pUin. 
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1 Arbitration under special Acts and 
Regulatio n — Contd, 

tiff’s use. Before suit was brought, the parties 
had agreed in writing to refer the matter of 
disputed accounts between them to arbitration: 
the agreement was filed under Section 326, Civil 
Procedure Code, in the District Court and an, 
order of reference was made. The arbitrators 
filed no award, and about two months after the 
order of reference was made, the Court supersed- 
ed the reference recording — ‘’Adjournments have 
already been granted more than once, and the 
case seems about as far removed from decision 
as at the outset. Section 319, Civil Procedure 
Code, seems to apply that the Court has power 
to issue an order superseding the arbitration and 
recalling the suit. I do that now, directing parti- 
es to bear their own costs.” Nothing further was 
done m the District Court, but afterwards the 
plaintiff sued in the Small Cause Court. Meld^ 
that the agreement to refer did not bar the pla- 
intiff’s suit under Section 28 of the Indian Gon- 
t»act Act; and that the order of the District 
Court must be taken as equivalent to a rejection 
of the petition to file the agreement ; and that 
the plaintiff’s suit in the Small Cause Court ^ 
would, therefore, lie, Raf Bhag Singh v Assa 
Singh. P R 37 of 

(tO) Effect of 0. 32, r. 7 C P C on * 

decree in terms of award. 

10. — 0 . 32, r. 7 (1882 S. 462)— Compromise 
—Minor— Leave of Court — Award — Decree upon 
award. 

t 

Section 465 of the Civil Procedure Code con* 
templates the existeVice of a guardian and a pend- ' 
ing litigation. Hence, the section has no applica- 
tion where the mother of a minor agrees, on be- 
half of the minor, to an. award, and a decree is ^ 

afterwards perirlitted to be passed in terms of 
the award. Vithaldas v Dattaram. 

3 Bom L 887=26 Bom 298.' 

Notes:— Ref: 27 Bom 287, 

> I 

( 11) Reference to arbitration invalid 
for want of leave of Court under C P C 0. 

32, r. 7 . r 1 

11. — 0 32. r 7. 0. 21 r. 3;’Soh. II (l882— Ss.^ 

4()2,'i76,52 ))— Arliifcration pending suit for parti- 
tion, in which ihere are minor parties. 

i 

Where parties to a partition suit referred the, 
matter of the suit to arbitration pending the suit 
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Arbitration-Oonii. 

1 Ai^bitPation tinder special Acts and 
Regulation — Confd* 

and an award is passed* JSeld^ that the agree- 
ment refer ro arbitration was not lawfully enter- 
ed into, as there were minors in the suit, and 
leaire of the Court had not been got under S. 462 
of C, F* C , bdtore the submission or after the 
**waid4 The adjustment was hence not binding 
on the minors, nor, having regard to the nature 
of the suit, on the majors. Semhlei Assuming 
the award is the completion of an agreement 
lawfully entered into by the parties, and that 
such agreement, phn the award, affected the 
right of the parties pending the suit, it could ! 
only do so as an agreement adjusting the suit; | 
and as such could be recorded and acted upon 
under 8. 376, « a P. 0. (>tt^m-.Whether an 
award filed under S. 625, 0. P. C., and got under 
similar circumstances, would be invalid. 
Ltkahmana Chcttlap v Chinnathambi Cbctti 

24 Mad 826. 

NotCg:-.Ref:3BomLR431; 666; 26 Bom 
76; 109; 726; 10 Bom L R 366; 33 Bom 

69. Not Pol; 8 C Lr J 294. 

(12) Land Acquisition Act— Act VI of 1857. 

12.— Appointment of third arbitrator — Non- 
attendance of umpire — Waiver, 

Where one of two arbitrators, appointed un- 
der s. 10 of Act VI of 1857, by letter and also 
verbally authorized his co-arbitrator to appoint a 
certain person as third arbitrator, and the co- 
arbitrator wrote to the proposed third arbitrator 
Informing him that he had been so appointed,— 
That there was a good appointment “by 
writing^’ of the third arbitrator within the mean- 
ing of 8. n of Act VI of 1867. Where a third 
arbitrator appointed under s. 12 of Act VI of 1867 
considering that his services were required mere- 
ly as an umpire, though he bad due notice of 
the first meeting, neglected to attend that or any 
subsequent meeting of the arbitrators [and took 
no part in the making of the award, — It was held 
that such non-attendance of the third arbitrator 
did not render the award a nullity, but was only 
a ground for setting it aside on the ground of ir- 
regularity. Where an officer, appointed under 
Act Vi of 1857 to conduct arbitration proceed- 
mgs on behalf of Government, attended the first 
two meetings of the arbitrators and did not ob- 
^to t^o ofthe arbitrators proceeding with 
fne- Ju tbe absence of the third arbitra- 


Arbitration-Oonfd, 

1 Ai*biti*atioii undef special Acts and 
Regulation—CoTi^^. 

tor, and did not attend the subsequent meeting 
of the arbitrators,— It was held that the Govern- 
ment had thereby waived their right to insist on 
the non-attendance of the third arbitrator as a 
ground for setting aside the award, 

Ardesar Hormasji Wadia v. The Secpetapy 
of State fon India in Council. 

9 B H C R 177. 

Notes:— Pol; 1 Bom L R 261; 10 Bom 381. 

Ref: 12 B H 0 R 260; 21 Bom 424 P B. 

13. — Land acquisition— Judgments of arbi- 
trators separately given. 

Tbe separately recorded opinions, on different 
dates, of arbitrators (appointed, under Act Y1 of 
1857, to assess the value of land taken for a pub- 
lic purpose) who have never met or consulted to- 
gether do not constitute an award under the Act, 
An award to be good, must contain the joint 
judgment of the arbitrators up to the latest period 
previous to the execution of the award, 

FatmaBibcc y Collector of Surat, 
8 BHCRAC79. 

Notes:— Ref: 9 B H C R 177, 

14. — S. 32— Waiver of irregularity— Well in 
mill compound — Manufactory, 

By a Government notification of the 3rd of 
June 1861, published in the Gazette, it was de- 
clared, under the provisions of Act VI of 1867, 
that a certain strip of land passing by the mill 
of the defendants was required for a public pur- 
pose, the Bombay, Baroda and Central India 
Railway, — a plan of which land was to be seen 
in the Collector’s office. On tho 4th of Novem- 
ber following, the secretary of the defendants’ 
company received a notice signed by the Collec- 
tor, requiring the owner of the milll to call at 
the Collector’s office to signify his acceptance or 
otherwise of the compensation for the land re- 
quired. The secretary went to the Collector^ 
office, and there saw a plan, from which it appear- 
ed that an adjoining well from which the engine 
of the mill was supplied with water was intended 
to be taken, but no compensation for the Well or 
laud required was then agreed upon. On the 28tb 
Nofvember a notice was signed by the GoHebt^ir 
was served on the defendants, stating hei 
had appointed an arbitoator on bebSilf |Of 
ment, and requiring tbe dete^p^Stf 
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Arbilration-Cow^d, 

1 Ai?biti»ation under special Acts and 
Regulation~C^;/^^^^. 

an arbitrator also; the defendants in reply stated 
that they had already appointed an arbitrator. 
Meld^ that the defendants had, by appointing 
their arbitrator to determine the compensation 
for the land required, waived any irregularity in 
the previous proceedings, and precluded them- 
selves from claiming to have the whole manu- 
factory taken under s. 32, Act VI of l&ST, though 
no proceedings were taken in the arbitration for 
merely twelve months subsequently, and the de- 
fendants had shortly before such proceedings 
made such a claim. Kharshedji Nasarvanji 
V Secretary of State for India. 

5 B H C R 0 R 97. 

Notes;— Ref: 14 Cal 423. 

(b) ActX of 1859. 

(1) Suit under. 

15 Whether Act X of 1S5S empo- 

wered a Judge to refer a case to arbitration. 

Gazee v Hamecd Buksh. 16 W R 160. 

Notes.— Biss; 27 Cal 61. 

16. — Arbitration in suits under Act X of 1859 
— Procedure, 

Irrespective of the Civil Procedure Code, per- 
sons are at liberty to refer any matter in dispute 
to arbitration, and any award made under such 
circumstances may be enforced. 

There is no reason why the principle should 
not be applied to a suit under Act X of 1859. 

Khemna Gowala v Budoloo Khan, 
6 Cal 251«7CLR92. 

(c) ACT XX OF 1863. 

(1) S. 16. 

17. — -Suit for dismissing numbers of Devasta- 
nam Committee— Power of Court to refer the 
matter to Arbitra+ors-Legality of award. 

A suit was brought to dismiss members of Devas- 
tanam Committee k. to get damages, it was ref- 
erred to Arbitrators under s. 16 of Act XX of 1^63 
lyho dismissed the members and awarded a por- 
taon of damages claimed with interest, "Bield 
that the Court was right in referring the matter 
arbitrators who had also power to dismiss the 
n^einVrs and grant damages provided the amount 
the interest does not i exceed the am- 


Arbitralion-Con^rf. 
Arbitration under speck! Acts and 
Regulation — Contd, 


ount claimed in the plaint. 

Saminatha Pillai. 


Peruma! Naikv 
19 Mad 498 


Notes:— Fol:12ML J 431. 
337. 


Ref; IIMLJ 


17 A — S. 14, 16— Compulsory— Arbitration- 
Scheme, 

Under s. 16 of the Religious Endowments Act, 
the District Judge has no power to refer the 
whole suit for decision to an arbitrator, though 
the Judge may refer any matter in difference in 
the suit for decision by an arbitrator. The Dis* 
trict Judge cannot frame a scheme in a suit un- 
der S.14ofthe Act. VcraraghavaPcrumalayya 
V Sitaramayya. 12 M L J 40« 

26 Mad 361. 

18.— Award— Decision by maiority without 
such provisions in the award. 

Plaintiff brought this suit to obtain a decree 
dismissing defendants, committee and manager 
of a certain pagoda, from their offices on the 
ground of malversation. The Court made an or- 
der expressed to be by consent of the parties con- 
cerned, and in exercise of the Court’s discretiona- 
ry power under s. 16 of Act XX of 1863, refer- 
ring the matters m difference to three arbitrators 
for final determination, the said arbitrators “to 
make their award in writting and submit the 
same” within a certain period. Each arbitra- 
tor delivered a separate award in writing, two 
arbitrators finding for the plaintiff. The Civil 
Judge made a decree in accordance with tlie 
award of the majority of the arbitrators. The 
first defendant appealed on the grounds (1) that 
he had not consented to the arbitration and (2) 
that there being no provision in the order of 
reference to the effect that the finding of a majo- 
rity of the arbitrators should prevail, there was 
no valid award. Held that in this case the order 
of the Judge was valid without the assent of the 
persons to be tiound; that he might, when he made 
I the order, have inserted as a provision that the 
decision of the majority should be that of the 
body, and that there was no reason why Ms rati- 
fication of that mode of decision, wholly within 
his discretion, should not be equivalent to a pre- 
vious command. Immedy Kantiga Hamaya 
Gaundan v Ramaswami Ambalam. 
I 7 M H C 173. 
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1 Arbitration under st>ecial Acts and 
Regulation~Cu/if^?, 

19. — Upon the fact found in the case and em- 
bodied in the decree by the arbitiators Act XX 
of 186B was not applicable, and the compulsory 
reference to arbitratoi and the decree made there- 
on were illegal and void. Protapcbandra 
Misscr V Brojonath Misscr. 19 Cal 275. 

(d) BOM. REGULATION VII OF (1827) 

(1) Award validity of. 

20. — Where an award was held to be bad 
on the ground that the deed of submission to 
arbitration did not contain all the condiHons re- 
quired by the law (Bombay Regulation Vil of 
1827), as it made no provision as to the “time 
within which the award was to be given, 

that the parol consent of the parties to the deed 
of submission before the arbitrator to waive such 
omission wRl not cure the defect. Nusserwanjee 
Pestonjee v Mynoodeen Khan. 

6 Moore's I A 184<. 

Notes.—iW: 10 W B 2()6. Dkf: 24 Mad 364; 
23 Bom 629; 1 Bom L R 261; 27 Cal 
61; 4 A L J 691; 30 All 32; 33 Cal 
552 FB; (1907) W N 273 J?c/; 3 

W R 147; 11 0 W N 1011 F B; 6 C 
L J550FB;19 WR8; 28BomC01: 
30 Bom ^75=7 Bom L R 6P7; 33 Cal 
4S7 = ? 0 L J 293; 33 Gal 6S F B = 
9 C W N 1015=2 C L J 541, 35 Oal 
61 F B. 

(e) 0EKKAN AGRICULTURIST RELIEF 

ACTXVa OF 1879. 

(1) S. 47, 

21. -- 'The Dekkhan Agriculturists’ belief Act 

does not interfere with the filing of an award 
made in a private arbitration und^^r section ft25 
of the Civil Procedure Code. Gangadhar 

Sakharam y Mahadu Santa ji. 

P J (1883) 332 = 8 Bom 20. 

Notes. — Fi)l: 21 Bom 53. 

22. — Arbitration -Dekkhan Agriculturists’ Re- 
lief Act XVll of 1879, Secs, 5, 12, 47 and 74 — 
Arbitration— Award— Civil Procedure Code Act 
XtV of 1882, Sees. 521, 522 — A private award to 
which agriculturist-debtors are partiAs— filing of 
tbe award in Court. 

A Civil Court can file a piivate award to 


A^bilration-^?5n/rf. 

1 Arbitration under special Acts and 
Regula tion — f (7. 

which agriculturist debtors are parties without 
adjusting the accounts under the Dekhan Agri- 
culturists’ Relief Act XVII of 1879 Gangadhar v 
Mahadu followed. Mohan v Tukaram. 

21 Bom 63 = 1895 P J 435 = 1895 P J 63. 

(f) N W. P. Rent Act fXVm of 1873) 

23-25. — Under the general law parties to 
suits may, if they are so minded, before issue Join- 
ed, refer the matters m dispute between them to 
arbitration, and after issue joined, with the leave 
of the Court. 

Act XVilr of 1873, does not prohibit ^the 
parties to the suits mentioned therein from refer- 
ring the matters in dispute between thAm in such 
suits to arbitration. Where therefore the parties 
to a suit under that Act agreed to refer the mat- 
ters in dispute between them to arbitration, af- 
ter issues had been framed and evidence rAcord- 
ed, and applied to the Court to sanction such re- 
ference, held (Stuart, 0. J., dissenting) that the 
Court was competent to grant such sanction, and 
on receiving the award to act on it. Goahain 
Girdhariji v Durga Devi. 2 All 119. 

(g) N. W. P. Land Revenue Act XIX of 
1873 Ss. 221 & 222-231. 

26. — Civil Procedure Code, s. 521— Awaid 
delivered after expiration of time allowed by 
Court. 

The principle of the ruling of the Privy Coun- 
cil in 13 All 300: L R . 18 I A 51, is applicable 
also to arbitrations under s. 251 of Act No. XlX 
of 1873. Gaupi Shankar v Babban Lai. 

14 All 347. 

27. — The provisions of s. 252 to 231 of Act No 
XiX of 1873, contemplate that the award there- 
in dealt with should be an awird made by more 
arbitrators than one. When therefore a SettlA. 
ment Officer bad delivered a decision under s. 
ii30 upon what purported to he an award by one 
arbitrator only, it was held that such so-called 
award and the decision thereon ot the Settlement 
Officer would not prevent the matt^^^rs dealt wjth 
therein being re-opened in a Civil suit. WN 
1886, p. 180 distinguished. Parsidh Rai V 
RajinainRai. 18 All 172 = 16 IT N 14. 
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Arbitralion-Cw/rf. 

1 Arbitration uiiider Special Acts and 
Regulation— ( \mtd, 

(h) Power of Court to t^cft^r question to 
arbitrators. 

28 •— Iniiian Succession Act (IS of 18^95), Sec- 
tion'! 2.-i4, 2(il — Application by one of two exe- 
cutors for revocation of grant of probate — Court 
referring: question to arbitrators. 

Though under Section 261 of the 
Indian Succession Act, 1865, the proceedings 
in contentious cases are to take, as nearly as may 
the form of a regular sn%t according to ..the 
provisions of the Civil Procedure Code, the Court 
before whom an application under Section 244 
of the Act is instituted has no jurisdiction to 
delegate the decision of the question raised to ar- 
bitrators, even with the consent of the parties, 
Campbell v Simpson. 72 P R 1894. 

(i) Oudh estates Act- 

Award made by financial Commissioner in 
dispute regarding maintenance. 

29-30.— Made by Financial Commissioner in 
dispute regarding maintenance— Buies of the Bri- 
tish Indian Association — Act 1 of 1869, s. 3d — 
Against SS, a Taiukdar, A and S put in claims 
to be entitled to shares in the estate. Their 
claims were dismissed by the Financial Commis- 
sioner, Mr, Davies, on the P7th August 1867 but 
ho advised them to accept any maintenance award 
ed to thorn by the Committee of Talukdars. Sub- 
sequently on the 9th Janu-iry 1869 the Financial 
Commissioner made the following award m res- 
pect of their claims; — “The sharers in compliance 
wit^ Mr. I'avies’ order have applied to the Ta- 
lukdars’ C >mmittee. The case has now come to 
me for dispO'<al, not judicially but as supervisor 
of the Talukdars’ proceedings. A, who is child- 
less, will receive for his life a two-annas share 
in the estate. S and his heirs will leceive in per- 
petuity a three-annas share in the same estate. 

^ On the death of A his share will be divided equ- 
ally, one-anna will revert to 88 and his heirs and 
successors, and one-anna will go to S and his suc- 
. cessors.” A died and one-anna accordingly went 
to S making his share up to four-annas and one- 
anna reverted to SS. S was put in possession of 
land having a gros« rental equivalent to the pro- 
fits of a four-annas share. Tlie plaintiff, the son 
pf SH, sued the defendants, the descendants of S 
|}leging the of Jjiuwarjr J869 ! 


4rbitration-C‘9?i^?i. 

1 Arbitration under special Acts and 
Regulation— To y/cZr/. 

was in the nature of an award for maintenance 
and must be read subject to the rules of the Bri- 
tish Indian Association framed in 1867 and that 
S having died, he was entitled under those ru^es 
to 25 per cent, of the gross rental from the first 
generation of his heirs as rent payable by the de- 
fendants to himself. The defence set up was that 
the Financial Commissioner was acting purely as 
an arbitrator and not as in any way connected 
with the British Indian Association snd that the 
rules of the British Indian Association could not 
be read into that award the effect of which was 
to confer a share in absolute proprietary right on 
S and his heirs. Held, that the Financial Com- 
missioner when making his award of 9bh January 
1869 was acting as a private gentleman and in 
not any official capacity and that his award 
should not be treated as an award made by the 
British Indian Association or read subject to the 
rules of that Associat on. Ganga Bakhsh v. 
Dalip Singh. 7 0 C 218. 

(j) Regulation VII of 1822 setting aside 

award of arbitration. 

31 . — Held that an award of arbitration under 
section 33, Regulation Vll of 1822, cannot be set 
asido by the Courts of J udicature, Furzand 
All V Ahmed Hossein. 1 Agpa Rep, A C 267 

(k) Punjab Land Revenue Act (1887) S. 

158, suit to set aside award of arbitra- 
tors appointed by Revenue Officer 

in partition proceedings. 

32 — Suit to set aside award of arbitrators 
appointed by Revenue Officer in partition proceed- 
ings — Allegation of fraud, but no dispute as to 
title. 

Plaintiffs sued to set eside an award of arbi- 
trators appointed by a Revenue Officer, under 
Chapter X of the Punjab Land Revenue Act, 1887 
in a dispute between the parties about partition 
of land. No question as to title was raised, but 
plaintiffs sued on the ground of fraud inasmuch 
as they had not been given the land which had 
been promised to them. 

Meld, that the suit would not lie, plaintiffs’ only 
course being to press their objections before the 
Revenue Officer, and thereafter appeal to the 
superior Revenu<» autliqrity. Arjan Singh v 
Socliet Sipph, IgpHlMS. 
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(2) REFERENCE OR SUBMISSION TO 
ARBITRATION. 

(1) Power of Court to refer. 

r 

S3.— Beference lb(y Court acting under s. 566— 
Civil Procedure Code. 

A Court of first instance to which issues have 
been remitted under s. 666, Code of Civil Proce- 
dure, by the appellate Court has only jurisdic- 
tion to try the issues remitted and is fum-tus officio 
in other respects and cannot make a reference of 
the case of arbitration which is only within the 
jurisdiction of the appellate Court. 22 W E 207 

referred to. Nand Ram v Fakir Chand. 

7 All 523=5 W N 139. 


Notes.— ij): 12 Mad 113. 

34. — C. P. C. 0. 26. r 1 (1883—8.383) Arbitra* 

tration— Reference of a case to an arbitrator 

Powers of the Court to issue commission for exa- 
mination of witnesses. 

When a case is referred to arbitration, under 
S. 606 of the Civil Procedure Code, it is compe- 
tent to the Court to issue, under S. 583 of the 
Code, a commissi^'n for the examination of wit- 
nesses, Rabiabal v Rahimabai. ^ 

7BomLR560. 

35. — Arbitration award— Reference by Tah- 
sildar—TOmi;/m— Hindu law— Mother’s share 
—Right to inhesit. 

In a mutation case, the parties made an ap- 
plication to the Tahsildar, who was a Magistrate 
Of second class, stating that they would be bound 
by the award of one P. The Tahsildar made a 
reference toaibitrafeion. Held that the Tahsildar 
had no* power to make the reference, and the 
award, not having been made on private refer- 
ence, was ultra vires. 

The share which a Hindu mother gets on parti- 
tion between her sons is her Sfridhan, Mathura 
Pftsad V Ganga Ram. 7 A L J 69= 

5 Ind Cat 519. 

S6.-Award— Agreement to refer to arbitra- 
tion-Application to file such agreement -Power 
of Court where there is a denial to the execution 

of such agre^ment-Competenoy of Court to en- 

quire into objection denying validity of a refer- 

eacetoarbitration-Appeal-^^^^ grounds , 

0th»r t.^llt^^ede(;^e? being in e^ce^g or w>t ' ■ 
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Arbitration-Conicl. 

2 Reference op submission to Arbitration 

— Contd, 

in accordance with the award— Civil Procedure 
Code, 1882, Sections 620, 5.21, 622, 623, and 626. 

H«9Zd, by the Full Bench. 

(i) That a Court is competent upon an ap- 

■ plication under Section 625, Civil Proce- 

dure Code, to file an award to enquire into 
and decide objections other than those 

I specified in Sections 620 and 621 of the 

Code. 

(ii) 1 hat Section 526 does not limit the en- 
quiry allowed under Section 623, and that 
a Court is competent upon an application 
under that section to file the reference to 
arbitration in spite of defendant’s denial 
of the agreement to refer j 

(iii) That an appeal lies from an acceptance or 

rejection of an application under Section 
626, Civil Procedure Code, when the 
award is illegal ah inkio] and ’ 

(iv) That an order rejeoting an application, 
under Section 523, Civil Procedure Code, 
is appealable. 

( 21 P R 1898, F B overruled. 74 P R 1594 
F B; 1 All 156, 21 Cal 213, and Zd Bom 696 disap- 
proved, 25 Cal 767. 134 P E 1888. 49 P R 1893 
17 All 21,20 Mad 89, 25 Cal 141, 13 All .300, 

8 A1154S, '18 Mad 423, 22 Mad 299, 24 CalS469’ 

27 Bom 367, 11 Cal 6: 4 P H 1882 cited.) 

Jhangi Ram v Mussammat Budho Bai. 

84. PR 1901. 

37— Civil Procedure Code (Act XlVof 1882) 
Sections 508, 509, 612_Order of reference-Omis- 
sion to pass such order —Fatal defect. 

Held, that the omission of a Court which refers 
a case to arbitration to pass an order of refer- 
ence such as is contemplated by Sections 508. 

609 of the C'vil Procedure Code, is fatal to the 

subsequent proceedings and in the absence of 
any such order there can be no legal award ("P Vl 
3 of 1883 cited. fiarchand Rai v. 

Chuttan Lai P R 35 of 1884. 

88 — Competency of Lower Appellate Court— ^ 
Civ. Pro, Code, 1869, a. 113. 

It was held (in accordance with the opinion 
of the Full Bench)that the lower appellate O^fcri ^ 
wfts competent to refer fte mfttte^i ^ifereqee. 
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Arbitrlation-(7«>iif<i. 

2 Reference or submission to Arbitration 

-—Contd. 

in the suit to arbitration, under the provisions of 
Act VIII of 1 '?59, chapter Vi. Chiranji Lai v, 
Jamna Das, 7 N W P 243. 

39--40— The Second Schedule r. 3 (1882 Ss. 
508, 520 Second reference— Pow-er of Court — 
Revision of award. 

A reference was made to arbitration. The 
arbitrator examined the witnesses made an award 
after the death of one of the parties, and without 
bringing upon the record the name of his legal 
representatives. The Munsif ‘^set aside the award 
and sent back the case to the arbitrators for de- 
cision” the legal representative of deceased party 
agreeing to the submission. Ileld^ that the Mun- 
sif had no power to refer the case to a se^'ond ar- 
bitration as after setting aside the first award the 
power of the Munsif to refer was exhausted. Held 
further, that the Munsif could not remit the award 
under S. 520 as no obieotion to its legality was 
apparent on the face of it. All 151 ; 27 Mad 
113, Ref: 2 1 All 314). 

PachkauH Ram v. Nand Rai, 5 A L J 658 
=A W N (1908). 228=30 All 505. 

41 — Religious Endowments Act — Ss. 14, 10— 

Removal of trustee— Reference to arbitrator un- 
der S. 16:— The District Judge has jurisdiction to 
refer to an arbitrator the question of the removal 
of a trustee arising in a suit instituted under S 
14 of the Religious Endowments Act. 19 Mad 
498, foil. Kambi Aiyangar v. Yajnarayana 
Somayajial, 12 M L J 431. 

Confirming 11 M L J 337. 

42- 43— Appeal— Decree on award — Award, 
illegality of -Decree, finality of:— 

Where the reference to arbitration is illegal 
and there is an award, there is an appeal against 
the decree notwithstanding that it is in conformi- 
ty with what purports to be an award. — 
Sttbbarami Reddi v. Rajamannar Aiyangar, 
12MLJ 896=26 Mad 47 
also 9 C W N 873 also 33 Cal 498 
under S. 525. 

(2) Power of parties, to refer. 

44 — Civil Procedure Code, 1 959, ss 31i?, 325 
— Mode of reference to arbitration. — 

Ss. 512 and 325 of the Code of Oiyil Proeedure 
(VllI of 1859) were enabling, and were not in- 
tepdeiS to be reatriotive or ejgclusive. Parties who 
axe mjnrU are Gompetent,jhefqxe 
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2 Reference or submission to Arbitration 

— C(mf(L 

any agreement as to the settlement of the suit. 
Jogesmir Banerjee v. Kiilyance Churn Deo, 

24 W R 41s 

45 — Reference to arbitration. — • 

To be bound by an award, the parties must vo- 
luntarily refer to arbitration: coercion of any 
sort on the part of the Court to induce consent 
vitiates the reference.— P R 28 of 1868.— The 
Court may recommend but cannot order, sub- 
mission. P R 62 of 186y. — The reference may be 
made on the verbal application of the parties in 
person.— Natba Singh v. Jodha, 

P R 24 of 1873. 

46— The Second Schedule r. 1 (1851— S. 606) 

Arbitration — A ward- Appeal from decree based 

on an award— ‘All the parties to the suit’. 

that the words ‘all the parties to a suit’ 
in S. 606 of the Code of C. P. refer to the succee- 
ding words of the same section hany matter in 
difference between them in the suit’ and would not 
necess«irily include parties who never put in ap- 
pearance in the Court, and between whom and 
any of the parties to the submission there wan not 
in fact any matter m difference in the suit, 1887 
AWN 215, re| to. Pitammal v. Sadik Ali, 
1902 AWN 19=24 All 229. 

Not<»S:— Dist; 4 A L J 347; W N (1007), 147; 
29 All 42.L Ref 17M L J 394, Fob 
7 A L J 807. 

46X— Court to recommend, not to order.— 

A Court has only power to recommend a ref- 
erence to arbitration but cannot compel, the par- 
ties to adopt such a course. Kazee Kasimoo- 
deen v. Hajoodeen, 52 P R 1869. 

d'? — “All the parties” 

Held, that a submission to arbitration by some 
of the parties only does not bind the others and 
the reference is invalid. Deo Nandan v 

BhirguRai, 7 W N 215 ! 

(2 A) Modes of reference to arbitration. 

d7-'i S. 522 Arbitration ~ Reference- 
Award— Powers of arbitratora- Award — Decree. 


The Code of Civil Procedure denis with arbi- 
trations under three beads, ( 1 ) where the partiea 
i t9«Utiga«wdc8iw to refer to arbitration any 


I 
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Arbilralion-Conifd, 

2 Reference or submission to Arbitration 

matter in difference between them in the suit. In 
this case all proceeding's from first to last, are un- 
der the supervision of the Court; (2) where par- 
ties having recourse to litigation agree to refer 
their differences to arbitration and it is desired 
that the agreement of reference should have the 
sanction of the Court. Tn that case all further 
proceedings are under the supervision of the 
Court; (3) where the agreement of reference^ is 
tnade and the arbitration itself takes place with- 
out the intervention of the Court and the assist- 
ance of the Court is only sought in order to give 
effect to the award. There is a difference between 
these three classes. In cases falling under head 
1, the agreement to refer and the application to 
the Court founded upon it must have the concur- 
rence of all parties concerned and the actual 
reference is the order of the Court. So, in this 
class, no question can arise as to the regularity 
of the pioceedings up to that point. In cases 
falling/iinder heads 2 and 3 proceedings describ- 
ed aS a suit and registered as such must be taken 
in order to bring the matter— the agreement to 
refer or the award as the case may be— under the 
cognizance of the Court. There is or may be a 
litigious proceeding— cause may be shown aga- 
inst the application— and it would seem that the 
order made tbeieon is a decree within the mean- 
ing of that expression as defined in the Civil Pio- 
cedure Code. Ghulatn Jilani v Muhammad 
4 Bom L R 161. 

(2B) Power of Court to attach special 
conditions, 

4*7 JJ — Condition a*- to payment of costs — 
Legality of.— 

The Court has no power to hold back a refer- 
ence to arbitration or attach to it a condition as 
to payment of costs. The power to deal with costs 
is limited to an order after the filing of the award. 
Kaushia v. Pira, 11 P R 1886, Rev. 
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2 Reference or submiisaion to Arbitration 

■—riJontd. 

suit under S, 14 of the Act, 

Vcraraghava Perumalayya v. Sitaramayya 
12ML J40=26Mad 361. 

C3) Matters for arbitration. 

48 — Whatever matters parties to a suit may 
agree to refer to arbitration, they can refer such 

, mattets or any of such matters as are in differ- 
ence between them in the suit. 

Trunath Chowdhry v. Maniek Chunder 
Doss. 14 W R 469. 

49— Second Schedule r. 20 (1852—8. 626)— 
“Matter to which the award relates”. 

The words “matter to which the award rela- 
tes” mean not the precise matter awarded to one 
party or the other by the arbitrator but the mat- 
ter referred to in the beginning of the section i e., 
the subject-matter of the arbitration. 

Narsingh Das v. Ajodhya Prasad Sukul, 

31 Cal 203. 

Notes:— Ref: 29 Mad 44. 

50— Scb. It r. 17 ( 1882 S. .623 ) scope of S. 
52?, CPC refers to cases in which persons, 
whether they be litigants or not, themselves agree 
independeni-ly of the Court, to refer the matters 
in difference between them to arbihation, and 
a'-kthc Court to have the agreement Hied. 

Sheo Dat v Sbco Shankar Singh. 
27 All 53 -1904 W N 9.on Appeal 1904 

WN 160. 

51 — The Second Schedule r. I { 1883 s. 606 ) 
—(Question whether the Court has Jurisdiction- 
Arbitration — Refeienceto. A question whether 
the Court has lurisdiction to try the matter in 
dispute can be referred to arbitration through 
Court and the decision of the arbitrators is final. 


(2C) Power of District Judge to refer whole 
suit for decision to an arbitrator. 

47<7— Ss. 14, 16— Compulsory arbitration— 
Scheme:-Unders. 16of the Religious Endow- 
ments Act, the District Judge has no power to 
refer the whole suit for decision to an arbitrator, 
though the Judge may refer any matter in diffe- 
fefice Jh suit for decision by an ai^bitrator. 

7hft Dj»fcrict Judge capnot fraq:je a iphenje In a 


Ghalam Jilani v Mahammad Ahmed 
12 M L J 77=4 Bom L R 161=6 C W NT 
226=29 Cal 167 = 29 1 A 51 P C. 

Notes— 1^1:27 Mad 255 = W ML J 356; 33 
Cal 1 1 ; 29 Mad SOB; 9 Bom L R 259; IS 
L R 149. Ref: 30 Cal 218; 7 0 # N" 
180; 9 0 0 206; HOW H S40; 

R 130; awn (1907), 177; IS 
19 9 O40;?6All205i^2(7I|J8^;r' 
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2 Reference dr siilaniission. to Arbitration 

^ — ConUh 

52 — Guardian afud Wards Act ( Vlil of 1890) 
— Rival claimants for guardianship-Arbitration — 
Power to refer dispute to arbitration — Code of 
Civil Procedure, ( Act XIV of 1882 ) section 647. 
Per cvriam ' — Rival claimant'* to be appointed 
as guardian of a minor, arc not in the position of 
ordinary litigants and cannot refer the matter m 
dispute to arbitiati on The guiding principle, in 
appointing guardian, is theconsideiation what is 
best for the welfare of a minor. Maliadeo 

Prasad v Bindeshri Prasad. 

5 A L J 101=1908 AWN 51= 
80 A11137 = 3(MLT 203. 

52A — Reference of (luestion of iact during 
pendency of appeal.— 

During the pendency of an'appeal, any <iups- 
tion of fact in issue between the parties may be 
referred to arbitrators for decision by them. 7 All 
m NotFol;21 W R21() Fob 

Kapilashwar v Jobarmal 1 C P L R 118. 

52B— Consent to refer to arbitiation — Addi- 
tional property— Mutual mistake. — 

When a dispute after succession was referred 
to arbitration, and it was found after the award 
that the property was larger than was supposed 
at the time of the reference, held that, the plain- 
tiff, though a party thereto, could claim her share 
in the additional property. Ma Pwa v Ma 
Bwin, L B R 1872—1892, 196. 

(4) Agreement to refer future differences 
to arbitration. 

53 — Naming of arbitrators — Civil Procedure 
Code (1882), s. 623— 

A general agreement to refer future differences 
to arbitration comes within s. 6P3 of the (7ivil 
Procedure Code ( Act XlV of 1882 ), and may be 
filed under that section, Ihe section is not con- 
fined to cases in which a dispute actually exist- 
ing at date of agreement is agreed to be referred 
to arbitration. But the agreement must name 
the arbitrator or arbitrators, and an agreement 
which provides for the future appointment or 
election of arbitrators does not fall within the 
section, The effect of the la^t clause of s. 623 is 
to give the parties to such an agreement power to 
nominate the arbitrator, even when they have 
ligireed be shall be appointed by the Court. 


Arbitration-Ofln^(i. 

2 Reference or submission to Arbitration 

— Contd. 

In such cases the Court must appoint their nomi- 
nee. Fazulbhoy Mehrali Chmoy y 

Bombay and Persia Steam Navigation 
Company. 20 Bom 232. 

54 — ^Wlieie parties have agreed to refer their 
differences to arbitration, the Court is bound o 
application of one of the parties to file the agree- 
ment nnd proceed under Section 326, Civil 
Procedujc Code, unless siTfUcient cause be shewn 
against i he agreement by the other party; and 
the fad that such party has altered his mind 
arbitrarily, and without good reason, is not a 
sufficient cause within the Section. Per Lindsay, 

J. A suit for damages for such arbitrary breach 

of agreement will lie. Peer Bukhsh v Jumal 
P R 80;of 1870. 

55 — Civil Proceduie'Code ( Act XlV of 1882), 
Sections 522, 523, 591 — Agreement toirefer to 
arbitration— Application to file such agreement— 
Power of Court where there is a dispute as to the 
factum of such agreement— Competency of Court 
to deal with such question — Appeal — Award — 
Finality of judgment in accordance with award — 
Appeal from decree in accordance with award on 
ground that there was no real agreement to refer- 
Error affecting decision of case. — 

ITeldy that it is not a correct interpretation of 
Section 523 of the Civil Procedure Code, that 
, section is ini-ended to apply only to those cases 
where tbo agreement to refer to aibitration is 
admitted, and that where there is a substantial 
dispute between the parties as to the factum of 
the^agreement, the Court is not compentent to go 
further and deal with the objection finally. 
It is not only within the competency of the Court 
before which the application is pending to deter- 
mine factum of the agreement to refer or the 
submission to arbitration, but it is bound to 
do so. 

Held, further, that though a decree based on 
an “ award ” is declared to be final by the legisla- 
ture under the terms of section 522, Civil pro- 
cedure Code, the provisions of that section pre- 
suppose the existence of a valid or legal award 
upon which a decree has been given, and where 
it can be shown that* there is no legal award, that 
is to say, no award regularly and properly arriv- 
ed at by arbitrators duly appointed, the finality 

prescribe by Section 525 does not apply, and the 
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decree is appealable like any o^ber ordinary 
decree. 48 P E 18S2, cited, 

^ EeU alsOjicwJZe, that though the order direot- 
me an award to be filed is not appealable, still 

wuen a decree has been passed on the award, an 

appeal will lie on the ground that there was no 
legal award because there was no real agreement 
to refer the dispute to arbitrators, and on such 
appeal the correctness of the finding of the origi- 
nal Court as embodied in the inteilocutory order 
^ay ^ e challenged as an error affecting the 

decision of the case, within the meaning of the 

last part of Section 591, Civil Procedure Code. 

Atma Ram v Jamita. 134 p p tgSS. 

Notes-^Cited 84 P R 1901 = 112 P L R 1901 • 
Overr: 21 P R iggg p b. 


An executor, against whose application for 
probate a caveat has been entered, cannot submit 
to arbitration the question whether the will pro- 
pounded by him was duly executed by the de- 
ceased. Ghellabhai Atmapam v Nandubai* 

21 Bom 335. 

ST.—Hindu Law— Joint family — A manager 
of a joint Hindu family has the power to bind 
the family by a reference of its dispute with any 
out-sider regarding any family property to arbi- 
tration, provided such reference be for the bene- 
fit of the family. Any minors in the family 
would be bound by the reference and consequently 
by the award made upon it. Balaji v Nana 

5 Bom L R 95=27 Bom 287. 


(5) Reference by executor to arbitration. 

86-AppIication for probate-Opposition by 
caveator— Effect o£ award— Juriadiotion of Testa- 
mentary Court to deride questioii of award- 
PoTOr of executor to refer question of execution 
Of will to arbitration. — 

*“®^ance, as to the due exeou- 
of rbfw-T P ^ testamentary side 

^ arbitration, 

the .w recognize such reference and 

the award made m it. An executor having pro 
funded a wifi applied for probate, a caveat was 
fil^ denying the execution of the alleged will 
and the matter was duly registered as a suit.’ 
Ihe e^cutoi and the caveatrix subsequently 
referred “the dispute” to arbitration, L an 
award was made that the alleged will had not 
een executed. The executor nevertheless sub- 
sequently continued the suit. At the hearing the 
weatnx pleaded the award, and contended that 
It was binding on the plaintiff (executor) The 
plaintiff (executor) contended that the Court 
as a Court of Probate had no jurisdiction to try 
any question as to the award, but was limit: 
ed only to the question of the execution of the 
win Se!dj>.r Candy, J that the Court had 

S rvi; question as to the 

award. -HeW, also that the award was binding 

on the executor. Ghellabhai Atmanam y 

Nandubai. „„ d oL 

20 Bom 238. 

In the same case on appeal- (Parran 
0 J and Strachey, J ) ’ 


( 6 ) Application for refepenoe. 

58. — Parties to applioation-Aot VIII of 1856 
s, 313,— An application for arbitration, as provid- 
ed by s 313 of Act VIII of 1859, must be made 
by all the parties who are materially interested 
otherwise it is liable to be declared invalid by 
the Court and to be set aside. Baikanthanath 
Chatterjee y Naziruddin IB L R S N 11 : 

10 WR171. 

59. -C. P. G. Sob II S 606-Eeference to 
arbitration-Court’s power to make the reference. 

The Court has no power of its own motion to 
Older a mferenoe to arbitration and it can only 
do so under Chapter XXXVlI of the Code of 
Civil Procedure. 

The power to make the order of reference is 
given by s 508, Civil Procedure Code, and section 
o06 of the Code contains the provisions as to how 
the order is to be applied for. 

Xt appears, from s 606 of tbe Code of Civil 
Proceduie, (1) all the parties to the suit must de- 
«re a reference, (2) they must all apply to the 

Court for an order of reference, (3) they mnst 

apply either in person or by their respective pie- 
aders specially authorized in writing and rx) the 
application must be in writing and state the 
particular matter sought to be referred. 

The absence of a written application to seek 
reference does not make the order of reference 

HajiWidinayLUIS, 

1 Bom L JR, 617 
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60 -The second Schedule r 1 (1882 Ss 606 and ^ 
510)— Arbitration. Jl^ld, that when parties ap- ^ 
ply orally to the Judge to refer the suit to ar- ^ 
bitration and the Judge reduces their application 
to writing, and then malves a reference to arbitra- 
tion, it is not open to him having regard to the 
provisions of S. 510 of the Civ Pro Code to «!upe- 
rsede that reference, the arbitrator not having 
declined to act. 

IfelS further that the second paragraph of S, 
505 is directory only. 0 M I A 131 Dist; 27 Cal 
61 and 23 Bom 699 Eef. Abdul Hamid v 

Riyazud-din 4 ALJf691= 

AWN (1907; 273=30 All 32. 

61. — The Second Schedule r 1 (1882 S 506)— 
Application if to be made by all parties to suit. 
iSemble — Such leave or "consent of the Court to 
the application by all the parties to refer th6 
matter to arbitration is not necessary under s 4G2 
of the Code of Civil Procedure. 

Annada Krishna Dcy v Jogendra Nath Dey 

8 C L J 294, 

62. — The Second Schedule r 1 (1882-506, 523) 

Applicability of, to pending suits — Written agree- 
ment — Not signed by all parties- Effect of S 623 
CPC does not apply to an agreement to lefer to 
arbitration any matter which is the subject of a 
pending suit— 4 Bom 1 diss. from; 29 Cal. 167 
followed. All parties to the suit must sign the 
agreement. Tincowry Dey v Fakir Chand 
Dey 30 Cal 218=7 C W N 180. 

63. — Civil Procedure Code (Act X of 1877), 
Section 606 — Application in writing, want of — 
Jurisdiction. 

Held that under Section 606, Act X of 1877, 
an application in writing by the parties is essen- 
tial before a case can be referred to arbitrators 
and that, where this is wanting, the reference by 
the Court and proceedings of the arbitrators are 
without jurisdiction, and a decree based on the 
award not final. 

Held, further, that the consent of the parties 
to waive the condition re(i[uired by the Act, that 
the application shall be in writing, can give no 
jurisdiction to the Court to delegate its own fun- 
ctions to arbitrators, and found a decree upon their | 
at^afd! and it is only upon a consent recorded in 
writing that the Court can make an order of ic- 
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ference so as to render the award ensuing there- 
UDon capable of being turned into a final decree. 
Mir Amanullah v Chota Mirza 

PR 67 of 1879. 

Notes — Ref; 109 1‘ R 1883. 

64. -0. P. 0.0 41 r 25 (1882 S 566).— Arbi- 
tration — Application by parties to Court of first 
instance after reference by appellate Court. 

When a District Judge has remitted issues, 
under section 5o6 of the Oode of Civil Procedure 
to the Court of an Assistant Collector, the latter, 
not being seized of the case, has no authority to 
entertain an application to refer to arbitration 
the matters in difference between the parties. 
Raisal Singh v Bhola Ram 

AWN (1906) 221, 

65. — Mode of application. 

The application for a reference to arbitration 
must be made in Court by an instrument in writ- 
ing by the parties in person, or thHr pleaders 
specially authorized in that behalf. Bhnigoo 

Roy V Bhagruth Upadhya 

W R 1864 Act X, 41. 
Gazec v Hamid Buksh 16 W R 160. 

(7^ Power of partner to bind the firm by 
.reference to arbitration in absence of spe- 
cial atithority. 

66. — Specific Relief Act s 21. 

One partner, though entitled to bring a suit 
on behalf of the firm of which he is a member to 
recover a debt due, to the firm, has no power ip the 
absence of special authority, to bind the firm by 
submission to arbitration of the claim so brought 
3 Bing 101 and 2 Mad 228 referred to. Ram 
Bharose v Kallu Mai 22 All 135^ 

67. — Agent’s power to refer to— Custom of 
trade judicially recognised — Existence of-Indian 
Contract ActS 188 — Effect. 

Wheic a custom exists among European im™ 
porters of Karachi to the effect tha-t no European 
firms in Karachi will import goods from 
Europe except on an indent containing an agree- 
ment to submit disputes to arbitration and has 
been judicially lecogniscd. 
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EeU, that, the case of an agent dealing with 
European firms importing goods, the effect of S. 
188 of the Indian Contract Act is to confer upon 
him the authority to refer the disputes to arbitra- 
tion, that being a lawful thing necessary for the 
purpose of doing business. 

An agent dealing with such firms cannot do 
business at all unless he agrees to a submission of 
matters in dispute to arbitration. 

Thomas Betram Shimwellv BaniramCovind- 
ram 3 S L.R 5 Ind Cas 937. 

— Civil Procedure Code (Act XIY of 1882) 
Sections 140, 506— Power of n^t friend to refer 
on behalf of minors. 

In a suit described as brought by all the 
members of a family jointly the elder brother, act- 
ing as next friend on behalf of his minor brothers 
agreed to refer the matter to arbitration. The 
application for reference was signed by the elder 
brother alone, the other brothers being present 
throughout thh proceedings. The award was 
given against the plaintiffs, and their accusation 
of misconduct against the arbitrators having been 
found false by both the lower Courts, the object- 
ion was taken for the first time in second appeal 
to the Chief Court that B one of the brothers de- 
scribed as a minor was not a minor and that the 
reference to arbitration was void as again«»t him. 

MeU that even if B were in fact not a minor 
he was estopped by his own conduct from putt- 
ing forward this plea at the late stage he did, 

. Held further that there is no provision of the 
Code of Civil Procedure which prevents a next 
friend suing under Sectoin 440 of the Code from 
referring the minor's interests to arbitration. 

( P H 64 of 1870 F B ) ( P R 1 of 1882 ) 

(P P 48 of 1882 ) referred to, Haidar v 

Mauju P ^ 1885, 

09«-_powcr of recognised agent of party to 
— .Act X of 1577, Sections 36, 37, 506. 

jg^W, following the Full Bench decision in 
(PR 61 of 1870, ) that the re- 
eogni/.ed agent of a party to a suit is com- 
petent to act on his behalf in submitting a mat- 
ter in dispute to arbitration, there being nothing 
in Section 506 of the Civil Procedure Code, which 
pieclndee a person who under Section 37 is in 
" of a recongised agent from doing that 
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which, under Seci-ion 506, the party whom he re- 
presents is able to do in person. Hari Singh v 
Mussammat Lachmi P R 1 of 1882, 

70— Submission to— Submission made only 
by some members of the partnership-Submission 
not binding on those members who do not sub- 
mit. 

One of several partners in a partnership can- 
not bind the others by a submission to arbitration 
even of matters arising out of the business of the 
firm. It is no part of the ordinary business of a 
trading firm to enter into a submission to arbitra- 
tion. Datoobhoy v Vallu. 1 Bom L R 828 

71— The Second Schedule r. 1 (1882-S, 506)— 
—Arbitration, reference to— Partnership— Suit 
for winding up partnership— Consent of all parti- 
es necessary. 

In a suit for winding up a partnership a refe- 
rence to arbitration cannot be made by Court 
except on the application or with the consent <|| 
all the parties (though some of them were^f- 
jyaHe and unrepresented). Subbarami Reddi 
V Rajamannap Aiyangar. 12 M L J 396= 

29 Mad 47. 

72— C.P.aO. 33 r. 7, Sch II (1882 Ss. ^62, 
506, 622) — Award-Decree — Appeal-Submission to 
arbitration on behalf of minors— Law of Court 
not obtained. 

A reference to arbitration was made through 
Court in a suit some of the defendants to which 
were minors. The guardian of the 
minors as such, signed an applica- 
tion under section 506. The arbitrators 

made an award, in terms of which a decree was 
passed. Held that the decree not being in excess 
of or not in accordance with the award, no ap- 
peal lay. An application made under section 506 
stands on a very different footing from the agree- 
ment or compromise contemplated by section 
462. Therefore the guardian of the minor parti- 
es to a suit is not bound to obtain the leave of the 
Court to make such an application, and in absence 
of fraud or gross negligence on the part of the 
guardian, the minors are bound by his consent. 
(27 Cal 229=5 Bom L R 887=26 Bom 398) i 
Hardeo Sahai v Gaupi Shankar^ I 

2 A L J 493=1905 AWN 171=^ 

=3 Bom LR 887=^20 
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"7A) Powerof agent to bind his principal 
to arbitration. 

72A. — Suit cognizable by Small Causes Court 
brought in High Court— Non-ioinder— Contract 
of sale made subject to rules of Rice Marobants 
Association— Rule ousting jurisdiction of Court 
of Law — Rule providing for fixing vaida rate of 
goods for purpose of ascertaining differences in 
case of non-fulfilment of contract — Principal and 
Agent-— Agent’s power to bind his principal to 
arbitration — Indian Contract Act (1^^ of 1872), 
93 — Sale — Tender — Specific relief Act. The 
Bombay United Rice Mrchants Association fram- 
ed rules and prescribed a certain form of contract 
which was very generally used in Bombay. 

By these rules a Sub-Committee was nomina- 
ted to decide all disputes. It was also provided 
that the exclusive authority to decide all such 
disputes should be the said Sub-Committee and 
the Association and that no party should be at 
liberty to go to Court with respect to any matter 
connected with such contracts except to enforce 
the decision of the Sub-Committee and the Asso- 
ciation. It was further provided that the Sub- 
Committee should keep a record of the daily 
rates and on the last day of the raida should 
fix the mida rate (i e the market rate of the 
day on the basis of which differences should 
be calculated which became payable iu cases in 
which contracts were not carried out. The plain- 
tiffs who were rice merchants in Rangoon were 
not members of the Association but they 
employed agents in Bombay who were members 
to purchase ric^ for them and on the 21:th No- 
vember, 1906, these agents bought from the de- 
fendants 1,540 bags of rice at Rs 9 per bag deli- 
verable at the raldd of Magsbir Sud, 1968 (i e 
from the 18fch November , 190(5, to dOth Novem- 
ber 1906). The contract contained the following 
clause. “This contract is made subject to the 
rules of the Bombay United Rice Merchants As- 
sociation. Iflacb party is bound to act in accord- 
ance with the same. The plaintiffs and a few 
others were purchasers and they were apprehen- 
sive that in setting the mlda rate the interests 
of the buyers would be disregarded iu favour of 
those of the sellers. They accordingly wrote to 
the President of the Association, calling upon 
him to see that no interested person was allow- 
ed to act on the Sub->Committee for fixing the 
fald(^T^\^, Jp agopi^danbe wit^i Iba practipe a 


special Sub-Oomittee was appointed to fix 
the rate consisting only of three persons one of 
whom was not a member of the standing Sub-Oom* 
mittee and another of whom had large contracts 
of sale due at this vaida. This Su-Oommittee fix- 
ed rate at Rs. 8-11-0 per bag. The plaintiffs 
alleged that it should have been fixed at Rs. 
9-2-0 or Rs. .9-4-0 per bag which was the real 
Market rate of the day ; that the rate fixed was 
dishonestly fixed in the interest of sellers ; that 
the Sub-Oommittee was not constituted accord- 
ing to the rules, two members of it being ineligi- 
ble, one because he did not belong to the standing 
Sub-Committee and the other because he was in- 
terested in fixing a low rate and they contended 
that for these reasons, infer alia^ they were not 
bound by th?^ rate fixed. The sum claimed as da- 
mages was less than Rs, 1,000. 

Held^ ( 1 ) That the High Court has juris- 
diction and that th« suit should proceed, sub- 
ject to the provisions as to costs, contained in 
S. 22 of the Presidency Small Cause Courts Act 
(XV of 1882). 

(2) That the alleged partnership was proved, 
but nevertheless the suit could not be dismissed 
for non -joinder. 

(S) That the plaintiffs were entitled to sue at 
law, notwithstanding the provisions contained 
in the rules of the association requiring all dis- 
putes to be submitted for decision to the asso- 
ciation and restricting the right of members to 
sue each other. 

(i) That, at the meeting of the Association 
held on the Both November, 190^, the plaintiffs 
(through their agents) bad consented to the ap- 
pointment of a Sub-Committee of three persons 
to fix the vaida rate and that they were there- 
fore bound by the rate then fixed. 

Any stipulation, that the award of an arbitra- 
tor shall be accepted as final, restricts the rights 
of contracting parties to invoke the aid of the 
ordinary Courts and to that extent is void 

The effect of S. 28 of the Indian Contract 
Act (IX of 1872) S. 21 of the Specific Relief Act 
(I of 1877), read with the related sections of the 
Indian Arbitration Act (IX of 1899) and of the 
Civil Procedure Code dealing ry-ith arbitration, 
iSj that a person ma;jr not contract; hinis^lf out of 
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his rijjht to have recourse to Courts of law, but 
that in the event of any party having made a law- 
ful agreement to refer a matter of difEerence to 
arbitration as a condition precedent to going to 
law about it, the Courts will recognise the agree- 
ment and give effect to it hy staying proceedings 

in the Courts. Mtilji Tej Singh v RaoRi Dev- 
raj. 11 Bom LR 273=34 Bom 13= 

3 Ind Cas 837. 

(7 B) Manager, power to refer to arbitrat- 
ion. 

72B— The senior members of a ioint Hindu 
family can bind the junior members by arbitra- 
tion proceedings carried on by tbem in good faith 
16 All 5131, referred to. Chinna Poochiammal 
V Qanga Naiken. 1898, 9 M L J 34. 

(8) Absent plaintiff, special authority. 

73— An application for arbitration on behalf 
of an absent plaintiff is not allowable without 
special authority. Goor Chunder Puteetundo 

V Joogul Chunder alias Shama Churn 
Ohose. 1 W R 80. 

,(9) Unauthorised reference. 

74— Where a mukhtar not specially empow- 
ered to refer the case to arbitration, signed the 
submission, hpld^ that under Section 31.3, Civil 
Procedure C>de, the award did not bind his prin- 
cipals. P R 11 of 18(i9, Civil. Persons admitted to 
act under Notification 1 225, of 26th September 
1866, are rocogni/pd agents, and have power to 
bind their principals by submission to arbitiati- 
on; a special authority in writing is not nece«saiy 

Choohur Singh v Ject Singh. 

PR 64 of 1870. 
Notes:— Fol: 1 P R 1882; Ref: 22 P R 1885: 

92 P 7? 1903. 

75— i?ight to object valid?ty of submission in ^ 
Chief Court when no such objection was taken in * 
Lower Appellate Court. i 

Where a mukhtar, not specially empowered to 
refer the case to arbitral ion, signed the submissi- I 
on or ihmmamuh, it was held, that unt er Section ^ 
313 of Act Vlir of 16?50, the award did not bind ^ 
his principals. In the Lower Appellate Court, 
the princijpals relied upon the merits of the case' 

^ tjhetalicln^ of % 
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tration; held, that not having adhered to the 
award they were not barred from taking such 
objection in the Chief Court. Wazecra v 

^ooknm PR 11 of 1869. 

76— Civil Procedure Code, 1882, Sections36 
and 5(>()- Recognised agent— Reference to arbi- 
tration. 

Held, by the Full Bench. 

(1) that it is competent to a party to a suit 

to file an application under Section 506 
Civil Procedure Code, for an order of 
reference to arbitration by the agency 
of an authorized agent; 

(2) that no special form of authorization in 

that behalf as in the case of a pleader, 
who must be specially authorized, is 
necessary in the case of a recognized 
agent to enable him to make an appli- 
cation to refer to arbitration. 

Ram Das v Abbas Khan. 

51 P R 1893 F B. 

77 Held that a Mukhtiar in a Revenue 
Court must be empowered by an instrument in 
writing to refer the matter in dispute to arbitra- 
tion in the same way as a Pleader in a regular 
suit— Chapter AH of the (Hde of Civil Procedure 
being made applicable to suits under Act X by 
section 14 of Act XiA’' of ms. Ram 

Pershad v Nazeer Husain* 

1 Agpa Rep, R A 63. 

78— The Second Schedule r 1 (185‘2 S. 506)— 
Reference by pleader not expressly authorised— 
Knowledge of party of the reference -Acquiesce 
rice, effect of. " * 

Apleadershould not apply for an order for 
referring a case to arbitration, unless he is expre- 
ssly authorised to do so. A mhahtfyiuma in gene- 
ral terms is wholly insufficient. 

But, where the party, on whose behalf the ap- 
plication is signed, knows about it and acquiesces 
in it, he cannot raise the objection of want of 
aatbority in the pleader afterwards. Ram 

Jiwan Ram V Rali Charan Singh. 

^ A 4 348»A W N (1807J 139^ 
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79-fi. 506 — Applicetion by pleader not speci- 
ally anthorised. 


Where a pleader who made the application for 
reference t^arbitmtion was not specially authori- 
sed to make such 'application as is required by sec. 
506,0. P 0, and there was nothing to shew that the 
reference to arbitration was acquiesced in by the 
subsequent conduct of the party; IIM — That 
the reference to arbitration was not valid. 24 
Cal 469 (1697), distinguished. Sbeo Das 

Misser v Birj Nandan Persbad. 

7CWN34<3. 


(10) Application made during hearing. 


81 Arbitrator— -Referee— Consent order— 

Referee unable to aot-Oourt’s jurisdiction to pro- 
ceed with hearing. 

There is a great difference between the appo- 
intment of an arbitrator and of a valuer or referee: 
the first is appointed to decide differences which 
have arisen, the second to prevent differencei 
arising. 


Where, a consent order is taken out, by the 
parties to a suit, referring the dispute to a referee 
and it becomes impossible for the referee to act, 
it is competent to the Court to set the consent 
order aside and to proceed with the further hear- 
ing of the suit. Shantapam v Jamsetji. 

4 Bom L R 212. 
(it) Submission in writing 


82— Civil Procedure Code, lb59, s 326. 

8*326 of the Civil Procedure Code made all 
submission to arbitration by an instrument in 
Writing practical ly a rule of Court. Pestonjee 
Nuscpwanjce v. Manockjee Sc Co. 

1 Ind Jup N S 69. 

83— I’he Second Schednle r 17 (1B^2 8. 520)- 

C 0. 101 
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AgreAment for reference to arbitrators to be 
apnoiuted by parties to settle future dispute 
must be in writing to be acted upon under S. 523. 

Nand Lai v Alexander Akinson. 

95PLR1905. 

84— Civil Procedure Code Ss. 506, 605— Ref- 
erence to arbitration — Court’s power to make the 
i reference. 


80— Civil Procedure Code, 1859, s 313. 

When an application for reference to arbitra- 
tion is made in open Court at or during the final 
hearing of a suit in the presence of all parties, 
and they consent thereto, a written authority, 
such as that referred to in s. 313 of Act VlII of 
1859, seems not to be required. Akber Beg y 
Bunda AH, 2 N W 419. 

Jeyasankira Devi vNagannada Devi. 
1 Ind Jur 0 S 136: 1 M H C R 106. 


The Court has no power of its own motion to 
order a reference to arbitration and it can only 
do so under Chapter XXXVIX of the Code of 
Civil Procedure. The power to make the order of 
reference is given by Section 606, Civil Procedure 
Code, and section 506 of the Code contains the 
provisions as to how the order is to be applied 
for. 


It appears, from Section 506 of the Code of 
Civil Procedure, that (l) all the parties to the 
suit must desire a reference, (2) they must aU ap- 
ply to the Court for an order of reference, (3) 
they must apply either in person or by their res- 
pective pleaders specially authorized in writing, 
and (4) the application must he in writing and 
state the particular matter sought to be referred. 
The absence of a wirtten application to seek refe- 
rence does not make the oider of reference inva- 
Luxmibai v Widina Cassum. 
1 Bom L R 617 =23 Bom 629. 


Notes:— Ref: 4 A L J 691 Fol (1907) W N 
273; 30 All 52. 


85— Code of Civil Procedure ( Act Xl£ of 
1882) Ss. 506, 578. — Application for an order of 
reference to arbitration made, not m writing— 
Whether this is an irregularity. 


The second paragraph of Section 606 of the 
Code of Civil Procedure which says that eyery 
application for an order of reference shall be in 
writing is directory only, as to the form in which 
the application, should be made. So where with 
the parties consented to a reference to arbitration 
&; the order of reference was made by the Court in 
the presence of their counsel or advocates, but 
not upon any written application for reference 
the order was good within the jurisdiction of the 
Court A was not void.. Ifc is merely an irregula* 
rity not affecting the merits or the jurisdiction of 

t,he Court. the ca^ie falls within 8, 570 of the 
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Civil Procedure Code. Sliama Sundfam. 

Iyer v Abdul Latif. 27 Cal 

4 C W N 92. 

86 — S. 322— Arbitration — Reference-Award- 
Power of arbitrators— A waid— Decree.- The Code 
of Civil Procedure deals with arbitration under 
three heads, (l) where the parties to a litipjat'on 
desire to refer to arbitration any matter in differ- 
ence between them in the suit, in this case all 
proceedings from tirst to last are under the super- 
vision of the Court; (2) where parties having 
recourse to litigation agree to refer their differ- 
ences to arbitration and ib is desired that tn» agree- 
ment of reference should have the sanction of 
the Court. In that case all farther proce^’dings 
are under the supervision of the Couit, (3) 
where the agEeem int of reference is made and 
the arbitration itself takes place witihonl" the int- 
ervention of the Court and the assistance of the 
Court is only sought in order to give effect to the 
award. There is a difference between these thiee 
oases. Tn oases falling undei head I, the agreement 
to refer and -the application to the Court founded 
upon it must have the concurrence of all parties 
concerned and the actual reference is the oidei 
of the Court. So, in this class no question can 
arise as to the reguiauty of the paocecRngs up 
to that point. In cases falling under heads 2 ami 
3 proceedings described as a suit and legistered 
Jis such must be taken in order to bring the mat- 
ter -the agreement to refer or the aw.ird as the 
ciae may h 3 -under the cogni7ancc of the Coiut 
There is or may be a litigious proceeding-cause 
may be shown against the application— and it 
would seem that the order made thereon is a 


Arbitralion-C^i^ni?^?. 

2 Reference or submission to Arbitration 

— Contd. 

(b90D W N 165: 2 C L J 80; 26 All 205. 
Fol: 14 M L J 156 = 27 Mad 2 >5; 2 0 L 
JU2;29 Mad 503: 38 Cil 11; 8 0 

WJS9i6;29All 167 F B = W N (1907) 
777 = 4 A L J 4i5; 9 Bom L R ^59; W N 
(1907) 717: 1 S L R U9. Appl: 35 Cal 648 
PC = 18ML .1 266 = 10 Bom L R 581=: 
12 0 W N 585=7 OBJ 520. 

(12) Ineffectual reference. 

87— Refusal of arbitrator to act — Act VIII of 
18)9, ss dl9 and 325 — 

Where parties had ex<^cuted a deed agreeing 
to refer all m liters in dispute to the arbitration 
ot three persons and one of the arbitrators refus- 
ed to continue to act, and the other two consequ- 
ently icfuseri to procetd with the reference, the 
Court 1 eluded to order the agreement to he filed 
in Conit. Brooke v Surdial 12 B L R Ap 13 

88 -S. 510— ‘Supersession — Applicability of a. 
510 — Junsdii'tion nf <^ourt to appoint new arbit- 
ral 01 s without consent of parties — subsequent 
acquiescence effect of-S. 510 of the Code of Civil 
Proof duie 1S82 applies to cases in which an arbi- 
trator ha b not m '■■‘rely been nominated but has 

also consented to act in the arbitration and subs- 
equently dies or refuses to act or becomes incap- 
able of acting. Ibis section pre— supposes 
the existence of a valid reference In order 
to perfect the appointment ot an arbicrator 
acceptance of the office is necessaiy. Hfld 
ijiJ. ) that when a suit was referred 

to t«m aibitrators, and an umpire was nominat- 
ed and agieed upon by the parties, but the latter 
rtfused to act, the Court h id no lurisdiction to 


ree within the meaning of that expression as appoint an umpire in this place, if the parties did 


defined in the Civil Procedure Code. Ghitlam 
Jilani v Muhammad, 4 Bom L R 16t = 6 C 
W N 226=12 M L J 77-29 Cal 167= 
29 I A 51 P C 
Notes -Rif: 8 C W N 390,30 Cal MS; 7 0 

W X 180; la 0 0 40; 27 Bom 287; 99 
Bom 285 = 6 Bom LR 11.32; 2 C L J 61, 
HOC 116; 10 0 W N 601=2 0 L J 
lS3;.S3CaH98;7 C h J 18d; J1 Mad 
479=15 M L J 485=4 M L T 328; 9 0 0 
205; 19 M L .T i 40 ; n Mad 5I0; 4 L B 
H H) I S L H 36. Con: 3.3 Cal 767 F B 
==10 C W X 609 = 3 CL J4 d0; U 0 W 
. f 1 u / / 21=1 4 B J 450=: 

ill lilt I : I i I . . 


nnt consent to such appointment, and, that the 
reference to aibitration wao invalid — Kold furth- 
er that subsequent acquiescence of the parties in 
the proceedings of the arbitrators would not val- 
idate the reference if it was made by the Court 
without juriMliction. — Fayazuddin v Miuud- 
din. 1907 A WN159 = 6 AL J 851. 

89— Want of express emsent. — 

1 he Judge intimated that he «ihnuld refer the 
suit to arbitration, and allowed a certain time to 
the parties to object to that course. No objection 
was made within such time, and thereupon the 
Judge lefcrred the cause to arbitrafc'iye nam^^4by 
him, After the day fixed ^ the defendants 





lift;;: 
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Arbitralion-C^oniif^. 

2 Reference or submission to Arbitration 

•^^Contrl. 

^Hd that the reference was not warrantc^i there 
having been no express consent hj the partips 
Begunibuf Chatterjee v Ram Pfea Betaea 
Marsh 517* 2 Hay S8B 

Notes—Ap* 3 0 W jS 2()8. Fol; 28 Cal 803. 

90 — The Second Schednle r, I (1882 S 508 ) 
Validity of the award when one of the par^ 
not -joining subinis«ion Arbitration. In a salt tc 
enforc'=‘ a mortgage, a joint wntten stateniont was 
filed on behalf of the mortgacror, his son*?, and 
grandsons. The suit was referred to arbitraCon, 
but the submission was aoi signed by one of the 
defendants. Their pleader, however, signed it on 
behalf of all the defendants. An award was made. 
Objections preferred to it by the defendants wlio 
bad not signed it, were overruled, and a decree 
was passeti in accordance with the award against 
all the defendants. 

ife/d, that there was no reieience to aibdrat- 
ion oi| behalt of the deft.ntlant who had not sign- 
ed the submission, and iiieie being no awaid in 
law it could not bind any of the defendants. 21 
All 229. Dist, Kahdu Singh vDaryao Singh 
4 A L J 347- A W N (1907) 147 
-29 All 423. 

91— Civil Procedure Code, 1882, Section 523 
‘—Agreement to reject arbitration— Appli( at- 
ion to file such agreement— Flea that consent to 
agreement was improperly obtained— -Power of 
Court to investigate such plea — 

The petitioner made an application under 
Section 62d, Civil Procedure Code, 1882, that an 
agreement between him and the defendant to 
refer a dispute to the arbitration of tivo persons 
named in the agreement be filed in Court. 

The defendant pleaded that bis consent to 
the agreement had been obtained by fiand and 
misrepresentation. 

The lower Court held that it was not open to 
it to go into these i(|aostion8 in the proceeding 
before it, and refused the application. 

Jlpld, that the Court could not say whether or 
not sufficient cause for not ordering the agreement 
to be filed had been shown, within the true mean- 
ing of Section 523 of the code, unless and until 
It has investigated and adjudicated upon the 
d^endant’g objections. 

f 

, .. 








Arbilration-CiwifiZ, 

2 R^-ference op submission to ArbitPation 

— Contd, 

The mere allegation by the defendant that 
he did nut fieely and with full knowledge of all 
material facts oonseuc to the agreement, cannot 
bo deemed to be sufficient cause for not filing the 
igipemcnt until the Court is in a position to 
iffirm that the allegations have bsen established, 
>5 P. R. I88s, leferred to and followed. — 

Ram Rattan v Basaka Mai 49 P R 1893 

Notes:-Owrr. 21 P R 1893 F B; Ref 84 PR 
i901=:112 P L R 1901. 

(13) Refusal to Consent to arbiti^ation. 

92 - Refusal to consent to arbitration— pre- 
sumption. 

Nothing which passes between the. parties to 
T ‘?uit in any attempt at arbitration compromise 
si'ould hA alffiivfd to effect the slightest prejudice 
fco the meiits of their case as it eventually comes 
to be tned bcfoie the Court Nopreiijnpfeion can 
be nisei against a party to a suit from his refu- 
sal to withdiaw from the determination and 
submit to arbitration. Mohnb«»er Singh Y 
Dhujjoo Singh 20 W R 1^2 

9^-The Second Schedule r.l(lH82 Ss 506, 522) 
Hindu Kw-llindu mother, interest of, on partition 
—Abatement of suit— Arbitrator— Valuator— Cw. 
Pio Code (Act XIV of 1882) Ss. 506 522— Decree 
upon award of valuator— Right to sue, revival 
of. Tpon a partition D was allotted a one-third 
'Jhare of certain premises as a Hindu mother. A 
suit brought by her to restrain appellant, who 
had purchased the two-thirds share of the sons 
from encroaching upon her was compromised and 
by cnn<?ent an order purporting to be made under 
S 506 Civil P. C. was made referring it to certain 
persons to settle the price of I>’s share and inte- 
rest in the disputed property and directing that, 
upon payment by the Appellant to D’a attorney 
of the price so settled, D do convey all her share 
and interest in the property to the appellant. 
After the award as to the price but before decree 
thereon 1) died leaving two sons the present 
respondents, who obtained an ex parte order re- 
viving the suit in their names. Thpy subsequ- 
ently applied fora decree upon the award under 
S 522, Civil Procedure Code. 

Held, that the order of reference upon the 
compromise which gave D certain fresh rights in 
respect of which the right to sue survives to her 
lepresentativob, the present Respondents, 
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2 Reference or submission to Arbitration 

— Co/ltd. 

The persons to whom it was referred to settle 
tl>e price of D’s share were rather valuators and 
the order of reference cannot accordingly be re- 
garded as one under S 506 Civil Pro Code. No de- 
decree can be awarded under S 522 0 P Code. 

Chooncy Money v Ram Kitikur Dutt. 

5 C W N 242=28 Cal 155. 

Notes.— Fol 30 Cal 831. 

94 — Jurisdiction of Court over arbitrators — 
Civil Procedure Code (Act XIV of 1882) ss. 508. 
616. 

When a Court has referred a suit to a^-bitrat- 
ioPy it has I jurisdiction over the arbitrators to 
give up documents filed before them as exhibits 
daring the course of the arbitration, and to return 
the original records of the suit which may have 
been handed to them. Such jurisdiction .can be 
^ercised by an application made in the suit on 
notice to the arbitrators. Nursing Chundcr 
Dawn V. Nuffur Chundcr Dutt 17 Calc 832 

94 A — S 21 — Arbitration — Agreement to re- 
fer to arbitration future disputes— Maintainabili- 
ty of suit— Burden of proof. 

The parties to the suit entered into an agree- 
ment, which contained a condition that if any 
dispute arises between the parties regarding the 
agreement, it shall be settled by a certain person 
and his decision shall be binding on the parties. 
The plaintiffs sued the defendants for recovery of 
money basing their claim on the agreement. It 
was contended that since the plaintiffs had refus- 
ed to refer the dispute between them to the 
arbitration of the person named, their suit was 
barred by S. 21 of the Specific Belief Act. 

MeU, that the burden of establishing the plea 
was on the defendants and that they had failed to 

discharge ft. Udhc Singh v Sardap Bishen 
Singb 35 P L R 1911=25 P R 1911=:= 
55 P WRl911 = 9Ind Cas 736. 

(14) Power to carry out the arbitration by 
individuals selected by the association. 

95— Ss 4 and 20— Clause in a contract emp- 
owering reference to arbitration, ejftect and validi- 
ty of — Dispute referred to an association— Power 
to carry out the arbitration by individuals select- 
ed by the association —Contract Act IX of 18)2 
S-P8 Exception I. . 


Arbitralion-Ctiwi^. 

2 Reference or submission to Arbitration 

— Contd, 

Application to file an award in accordance 
with the rules made under S 20 of the Act, The 
defendants contended that the awards ought not 
to be filed by reason of the illegality of the ai'bit- 
ration clause in the contract between the parties; 
^eld^ that such an arbitration clause comes within 
the definition of a submission to arbitration under 
S. 4 cl (4) of the Act and that, therefore, the 
clause was a perfectly lawful one. Further, the 
arbitration clause in the contract is covered by 
exception I to S 28 of the Indian Contract Act, 

ffdd, further that though, where a dispute is 
referred to the award of a body of person, who 
can sit as a tribunal, the arbitrators might not be 
entitled to delegate their power to individuals, 
yet where a dispute is referred to an association 
consisting of a large and fi actuating body of per- 
sons, who cannot sit as tribunal, i/must be taken 
that the parties intend that that body shall carry- 
out the arbitration in the only way in wych if 
is possible to do so, 7 iz by individuals selected^ 
for that purpose, Ganges Manufacturing 
Company v Indra Chand 33 Cal 1169. 

(15J Agreement to refer not in writing 

95 A— Act X of 1877, Section 523 application 
under — Agreement in writing. 

On an application under Section 523 Act X of 
1877 where it appear^ that plaintiff and one of 
the defendants, who did not profess to be acting 
on behalf of any person other than himself, bad 
executed out of Court an agreement to refer to 
arbitration certain matters affecting themselves, 
and to other defendants, not parties to the agree- ^ 
ment. jffpld, that the agreement could not be en- 
forced under Section 523 of the Code, as the person 
who made the application and the persons against 
whom it was sought to enforce the agreement 
could not be held to have “ agreed in writing 
within the meaning of the above Section, Jai 
Singh Y. Kishen Singh P R 17 of 1880. 

(16) Agreement purponing to be made by 

all the parties held to be in writings 

95 B ^Act X of 1877. Section 606^A^ee- 
ment to refet signed by one of two plamtiffs |n<| 
the defendant, hut purporting to pe M|e iw 

the parties. 
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Arbitration 

1 2 Reference or submission to Arbitration 

— Contd, 

An application purporting to be mad® on be- 
i half of both the plaintiffs and the defendant in a 

suit, for an order of reference to arbitration, held, 
to be an application in writing within the mean- 
ing of Section 506 of the Code of Civil Procedure, 

• although not subscribed by one of the plaintiffs 

\ and to be binding upon such plaintiff if present- 

ed unchallenged by him or in his presence. 

Nek Mabomed v. Ahmad AH 
PE 53 of 1880. 

(17) Agreement to refer to arbitration 
whether adjustment of suit. 

96. — S. 875— Agreement to refer to arbitra- 
; tion whether adjustment of suit — Agreement 

not in writing. 

Upon the petition of a party to an agreement 
I' to refer to arbitration matter in dispute in the 

f suit, it is not competent for the Court to decree 

under sec. 375 “ that the said agreement to re- 
fer to arbitration be recorded and that in terms 
h of the said agreement the suit be r<^ferred to 

I the arbitrator with all such powers and autho- 

^ rities as are vested in arbitrators under the pro- 

^ visions of the Code of Civil Procedure and the 

f said arbitration be finished within 6 months 

from the date of completion and filing of the de- 
cree.’’ This order is of the nature of an order 
; under Ch. XXX^7xI of the C. P. C., but where 

I ^ such agreement to refer to arbitration is not in 
' writing neither sec. 606 nor sec 523 of the Code 

j. of Civil Procedure applies. Further, sec. 52^ 

; does not apply to an agreement to refer where 

there is a pending suit. 6 C W N 226: P9 Cal 
j 167: Sp. c. L. B. 29 I. A. 61 (1901), referred K 

4 Bom 1 (1879), dissented from. Fer Maclean, 
C. J, — Merely an agreement to refer to arbitra- 
: tion is not an adjustment of the suit within the 

I meaning of sec, 376 of the Code. 26 Bom 76 

I (i^Ol), distinguished. Per Hill and Stevens, JJ , 

f Whether an agreement to refer to arbl- 

I tration would under no circumstances be an ad- 

I justment of a suit such as is contemplated by 

I sec. 376, C. p. Code. Fakir Chand Dey v. 

f TincowriDcy. 7 C W N 180. 

£ 

(18) Agreement to refer not an ad- 
justment of suit. 

m B.— Ss. 606 (1), 52^,375.Partition 

to arbitration by plaintiff and 

' ^ . I ,1 , ¥ 

1 ... 






ArbUratJon-Con^rf, 

2 Reference or submission to Arbitration 

— Contd, 

1 defendant—Anotber defendant’s signature ob- 
tained later — Effect— Agreement to refer not an 
adjustment of suit. 

A sued his brothers B and C for partition, and 
D and E, the minor sons of B and M, mother of 
plaintiff, were also defendants. On the 6th Ap- 
ril 1905, during the pendency of the suit, A and 
B executed a muchilika whereby they agreed 
out of Court to refer their dispute to five arbi- 
trators. C signed the muchilika later. On the 
next day A withdrew from the submission. A 
petition was subsequently put in on behalf of B, 
C, D and E, under Ss. 376, and 523 of the Code 
of 1882, praying that the matter may be referred 
to arbitrators as originally agreed. A opposed this 
petition on the grounds that (I) C did not sign 
the reference along with A and B; (II) the other 
defendants were not parties to the reference; and 
(III) S. .523. C. P. C.j did not apply to pending 
suits. 

The lower Court fonnd that the agreement 
to refer was true and that permission was sub- 
sequently obtained on behalf of the minor 
defendants D and E to settle the dispute by 
arbitration, and it therefore ordered the matter 
to be referred to arbitrators on the ground that 
the reference was a bar to the further hearing 
of the suit. 

Held that this order was appealable, ^nd 
that, as plaintiff was not a party to the order, 
it was not one passed under S. 506 (1) of the 
Code. 

Held also that an agreement to refer cannot 
be treated as an adjustment under 0. 23, r. *3 
of the Code of 1908. (39 Cal 167; 29 Mad 30J; 
30 Cal 218, Fol.; 21 M L J 263; 26 Bom 76; 24 
Cal 908; 24 Mad 326; 33 Bom 69 Bef.) 

T. VenkatachcUam Reddi vT Rungiah 
10MI4T248, 

(19) New decree capable of execu- 
tion though old decree barred. 

96 C.— Execution of decree — Matter referred 
to Arbitration— New instalment decree— New 
decree capable of execution though old decree 
barred— Civ. Pro. Code (Act XIV of 1882), Ss, 
526, 526. 

The decree-holder obtained a decree against 


J 
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2 Reference or submission to Arbitration 

— Co/itd, 

the judgment-debtor in the Calcutta Small 
Cause Court in 1595. This decree was transfer- 
red for execution to the Sub-Judere of Nadia, The 
decree-holder endeavoured in vam to execute it 
— his last application for execution being pre- 
sented in i^?06. This was objected to by the 
judgment-debtor. The parties ultimately agreed 
to ref^^r the m^itter to arbitration. Tlie arbitrator 
gave his award on March 18th, b007, as follows .• 
“ The judgment-debtor withdraws his objections, 
and the decree-holder agrees to take the decretal 
amount by instalments as follows. Ihe remain- 
der will have to be paid in two years more in 
half shares. In the event of non-payment, the 
decree-holder will he at liberty t.o execute 
and to realise the money by attachment «nd 
sale of the judgment debtor’s propr^rty” On 
receiving this award, the Cmrt ordered “that 
the award is approved and accepted by tiie 
Court, and in terras thereof the original decree 
is modified and a decree is to be substituted as 
set forth in the award and agreed upon by 
both parties This execution case is dismissed 
in terms of said award. *’ On August 25th, 
1908, a formal decree was drawn up m terms of 
the award 


Arbitration-C'ow/i. 

2 Reference op submission to APbitration 

— Gontd. 

ings governed by Act 1848~S. 127 (2j, Act 
III of i909— Arbitration— Submission— Not re- 
voked by vesting order or insolvency-, — Failure 
to pay claim — Whether a difference between the ^ 
parties— Official Assignee not a necessary party 
to arbitration proceeduiga-A ward —Effect upon 
official assignee— Suit against- insolvent —Duty of 
Court. 

A vesting order made under the Indian Insol- 
vent Debtors Act, 1548, ca’-mot be treated as 
one made under the Presidency Towns Insolven- 
cy Act, JII of 1909, in view of the clear provisions 
of S 127 (2) oi the latter Act. 

Where the vesting order w^^s made under the 
Act of 1818, all proceedings continue, and all pro- 
visions of the old Act apply thereto, as if the new 
Act had noi- been passed. 

'fhough the C^urt can entertain a suit against 
a debtor against whom a vesting order has been 
passed under the Act of 1818, it is nevertheless 
theduiy of the presiding Judge to see that the 
decree is so drawn as not to prejudice the rights 
of the oMiei creditors under the Insolvent Debt- 
ors Act. 


'Ihe iudgmenh-debtor paid the first instalment 
and on March Slst, 1909, the decree-hold'^r appli- 
ed for execution of the decree of 1908 with les- 
pect to the second instalment. Toe judgment-deb- 
tor contended that the execution of the old de- 
'& cree was time-barred and that the decree was 

" not capable of execution. 

Held by /J, GhuUcr}e<> and Teimom, (Cere, 
dmenfhttf) that the award and the order of 
March 18th, 1907, should b7‘ regarded and treat- 
el as an award and onler under 8s. 525 52(>, Civ. 
Pro. Code (7882) and the decree of August 25th, 
1908, should be executed as a decree made in 
acco'»’dance with the award made under the said 
sections, and the propriety of such a decree could 
not be called in quesDon by the judgment debtor 
in execution. Nagcndi’a Chandra Bancrjee 
V. Harendra Nath Mukherjee. 

llind Cas457. 

(20) Official assignee not a necessary- 
party to arbitration proceedings. 

96D —-Vesting order under— Insolvency Act 
kli « I F fl® thtjreafter— Further proceed- 


Insolvency or the issue of a vCvSting order does 
not operate as revocation of a submission to arbi- 
tration. 

Where, at the time of the reference, a vesting 
order is in force, the proceedings of arbitrators 
cannot have any direct effect on the property of 
the insolvent, and the result of an award is to 
merely convert an unliquidated claim into a liqui- 
dated one which the Official Assignee or Trustee 
can scrutinise like 9»uy other claim. 8uch an 
award is an order merely u( 2)en‘onaiH. 

The Official Assignee is not a necessary or a 
proper party to such proceedings. 

Mere failure to pay a claim constitutes a mat- 
ter in difference between the parties to a sub- 
mission. r22 Cal 259, Ref. 4 S D R 14, Ref. 
22 Oil 259; 2G Mad 40S (t21}, Ref. and Wl. 5 
S L R 7 ) James Finlay Sc Co. v Jeshan- 
mal R. Kippalani. 5 S L R 4, 

(21) Matters outRide the suit referred to 
arbitration. 


96 £.-—8. 115 — High Court— Revisioi;ia^y fa- 
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— Co7itd. 

risdiction — Zanzibar Civil Coarts Zanzibar 

orders in C^unpil, 1897, cl. 29 — Arbitration, ab- 
sence of— -Matters referred outside the suit — Par- 
ties to reference no parties to suit — Appli- 
cation for deciee in terms of award— Death of 

plaintiff — Heirs not on record Irregularity — 

Illegality, 

The High Court of Bombay has powers of re- 
vision overall the Civil Courts ot Zanzibar. 

A suit was referred to the sole arbitrament of 
the Judge into whose Court it was brought, but 
there was no written reference. The matters 
in difference submitted to the arbitration were 
not all included m the suit; and some of the 
parties to it were persons who were not in the 
suit at all. The award was made in 1901. The 
plaintiff died in 1905. No application was made 
in time to have a decree in terms of the award; 
nor was an application ever made to bring plain- 
tiff’s heirs on the record. The plaintiff’s son appli- 
ed on the 6th April 1909 to have a decree passed 
in terms of the award, which the Comt did the 
next day:— 

IJeld^ (1) that, in acting as he did, the Judge 
had far exceeded his jurisdiction. 

(2) tnat the defendant should, under S. 115 
of the Civil Procedure Code of 1908, be protected 
against the consequences of a procedure, so en- 
tirely unauthorised, from first to last, by any law. 
(1901) L R 29 I A 61; 4 Bom L R 161, Ref. 

Merali Visram v Sheriff Devji. 

13 Bom LR 1017. 

(22) Agreement of parties to refer ques- 
. tion to Court for decision. 

97. — Decision, if appealable — Court acting 
as arbitrator — eHm nuw , 

In the course of a suit for recovery of pos- 
session of some Rnd, the parties who owned 
different shares of a Pergunnah came to an 
agreement to the effect that they should ask the 
Court to decide the question of title on the basis 
of the thalih77Ht map only and the plaintiff said 
he would abide by that decision. The Court de- 
cided accordingly and held 1 hat ‘'che thali map 
itself showed that the Plaintiff’s predecessor and 
his co-sharers were disputing about the land and 
the surrej snap showed that it was newly form- i 


Arbitration-c’ffjiifd, 

2 Reference or submission to Arbitration 

■^ContfL 

ed cJnb7^ land, and that in such circumstances 
that fkah map could not be held sufficient evi- 
dence of plaintiffs title.” lS.eld — That in decid- 
ing the question on the basis of the tltalthoit 
map, in accordance with the agreement of the 
parties the Court acted as arbitrator, and hence 
no appeal lay from that decision. 

Kumar Saradindu Roy v Bhagabati 
Debya Chowdhurani. 10 C W N 835. 

(23) Appeal from order refusing to file 

agreement to refer to arbitration. 

97A.-CIV. Pro. Code, 1882. s. 523- Order 
lefusuig to file agreement to refer to arbitration 
— Appeal. 

HeZ/’/, that an eppeal lies against an order re- 
fusing to file an agreement to refer to arbitration. 
(5 All 26 All 2u5, 29 Cal 167, 9 0.0. 205, Ref.) 

Klialka Baksh Singh v. Suambar Singh. 

HOC 116. 

(24) Admission by defendant in 
reference to arbitration, whether an evi- 
dence against him. 

97B — S. 130 Action for goods bargained 

and sold— Vendee’s refusal to take delivery of 
goods appropriated by vendor— Reference to ar- 
bitration— Admission. 

Where the plaintiff agreed to sell and the de- 
fendant to buy goods of a certain description and 
the property passed to the defendant by his as- 
senting to the appropriation made by the plain- 
tiff, held^ the plaintiff was not precluded by S. 
120, Cmtract Act, from suing in the form of an 
action for goods bargained and sold, for the price 
of the goods, on the defendant refusing to take 
delivery. 

If. in a reference to ai bitration signed both by 
the plaintiffs and the defendants, the defendant 
askes for a decision whether the goods appropriat- 
ed by the plaintiff-vendor are of inferior quality 
and wants an allowance in respect of them, it is 
evidence of his assent to appropriation. 

Whether an agreement to refer to 
arbitration need not be stamped under Sch. I, Art 
5 (b) of the Stamp Act. 16 Cal 1, dist. 15 Mad 150, 
Ref. Finlay Muir and Co. v 

Radhakishen Gopikissen. 36 Cal 736= 

3 Ind Cais 18^, 
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(25) Powef of Court to remand on arMtra- 
tion proving infructuous. 

970—0. 41 r. 23 (1S82 S. Reference to 

arbitration— Award— Decree— Appeal Second 

sabmission, effect of— infructuous arbitration— 
Order of remand good. 

In a suit to recover money, the parties refer- 
red the matter to^ arbitration. An award was 
made and a decree passed in the terms thereof, 
the Court of first instance having Overruled all 
objections to the validity of the award. Upon ap- 
peal to the District Judge on the ground that 
there was no valid award in law, the parties 
agreed to refer the matter to a fresh arbitration. 
The second submission having proved infructuous, 

and the suit having been remanded for trial on 

the merits, held, that the effect of the agreement 
to refer the matter to fresh arbitration was that 
the decree and the award upon which the decree 
has been founded were both pet aside and could 
not be regarded as subsisting ; the course open to 
the Judge was either to try the case on the merits 

or to refer the matter to arbitration. IV Court 

adopted the latter course, and the arbitration 
having proved infructuous, the only other course 
open to the Court was to remand the case for 

trial on the merits. Rahim Baksh v Ram 
Hath. 2 A L J 477=1905 A W N 54. 

(26) Question of limitation when to be 
raised. 

97 Question of limitation when to be 
raised. 

All questions of limitation must be presumed 
to have been disposed of prior to the first refere- 
nce to arbitration. Jagmandhar Das v 

PiariLal. AWN 1681,17. 

(^7) Remanding case for trial on arbitra- 
tion proving infructttous. 

97 tfi— Award— Decree — Appeal— Second sub- 
mission, effect of— Infructuous arbitration Ord^r 
of remand good. 

In a suit to recover money, the pirties refer- 
red the matter to arbitration. An award was 
uifle aM'l a decree passed in the terms thereof, 
the Court of first instance having overruled all 
objeQtiops to the validity of the award. Upon 
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— Coneld, 

appeal to the District Judge on the ground that 
there was no valid award in law, the parties 
agreed to refer the matter to a fresh arbitration. 
The second submission having proved infructuous, 
and the suit having been remanded for trial on 
the merits, held, that the effect of the agreement 
to refer the matter to fresh arbitration was that 
the decree and the award upon which the decree 
had been founded, were both set aside and could 
not be regarded as subsisting ; the course open to 
Vhe Judge was either to try the case on the 
merits or to refer the matter to arbitration. The 
Court adopted the latter course, and the arbitra- 
tion having proved infractuous, the only other 
course open to the Court was to remand the case 
for trial on the merits. Rahim Baksh v Ram 
Nath. 2 A L J 477= A W N 1905, 164, 
(28) Submission by coercion. 

97F— Voluntary submission to arbitration— 
Submission by coercion, effect of. 

For a binding award, the parties must volun- 
tarily refer to arbitration ; coercion of any sort 
by the Court will vitiate the reference. 

Ali Buksh v Kadir Buksh, 28 P R 1868 

(3) APPOINTMENTS OF ARBITRATORS 
AND UMPIRES. 

( 1 ) Power of Judge to appoint. 

98— Consent of nominees— Fresh appointment 

after refusal to act. 

Before a Judge refers a case for arbitration, 
he should ascertain whether the persons nomina- 
ted are willing to accept the office, and till he 
has done so any nomination of an arbitrator by 
him, without the application or consent of the 
parties, is illegal. But when a case has once 
been referred to arbitration, after the preliminary 
Steps have been properly taken, the Judge has 
the sole power of appointing fresh arbitrators in 
the room of such as refuse to act. Troyluck- 1 

honath Roy v CollcctoF of Beerbhoottv 
Lockenath Roy v Collector of Beerbhoom. 

Hurouath Roy v Kashecnath Roy, 
WR 1864, 338 

99— Arbitration Wajib-ul.arz-Price--*po^f>| 
given by wajib-ul-arz to appoint arbitfrafori#^ If#- ^ 
tie price-Wajib-ul-aT7^ tmeuforclble^ 
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Where the terms of th^ wajihul-ar^ were thai 
when there was a dispu^e with respect to the price 
of a property the matter should be referred to 
arbitration and, if th<» parties, did not refer it, 
the Collector should have power to appoint an 
arbitrator ; held^ that the clause was incapable of 
enforcement and the loajib ul-arz did not enable 
a Court to fix a substitute for the contract enter- 
ed into between the vendor and the vendee a 
dijfferent contract with regard to the consider- 
ation for the sale. M<‘hi Lai v Chet Ram 

3 A L J 479 

(2) Nomination by Judge. 

100— Civil Procedure Code, 1859, s B14-Vali- 
dity oT appointment of arbitrator. 

Where both parties could not agree in nomi- 
nating an arbitrator and the Judge nomina- 
ted one under s. 314, Act VIII of 1859, and one of 
the parties, six weeks after the nomination, obi’ec 
ted to the Judge’s nominee, but could not show 
on appeal that he did not request the Judge to 
nominate some one, the apppintment was hel<l 
good and binding upon both parties. 

Supoop Ram Deb v Gobind Ram Deb. 

7WR13. 

101— -Ss. 510 & 521— Reference to arbitra- 
tion Refusal of person appointed 

arbitrator to act — Appointment of arbi- 
trator by Judge under section 510-Effect of sec- 
tion 624 on such appointment. 

The words ‘so far as they are consistent with 
any agreement so filed’ in section 52 1 do not 
mean that the agreement must contain in e^^ery 
case an express provision as to what ought to 
be done if any arbitrator is unwilling to act, in 
order that a Judge may act in conformity to i^, 
and that section 610 has otherwise no application 
The reasonable construction is that the action 
of the Judge under section 510 should not be in- 
consistent with the agreement, if it contains any 
special provision on the subject. Bala 

Pattabhipama Chetti v Seetharama Chetti. 

17 Mad 498, 

(3) Apbitpators not consented to. 

102 — Invalid award. 

The Code gives no power to a Court to enforce 
^thifJtators on an unwiljfpg snitoy. The aiyatd 

g-oioi 
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pires— 

of arbitrators so appointed wilTnot be enforced. 

Sbeonath^?Zm,<f Hurray Kaka v Ramnath aU^s 
Chotay Kaka. 1 Ind Jur., N. S, 161 : 

6 W RPC 21=10 Moore’s I A 413. 

103 — Power of Court to appoint new arbi- 
trators— Civil Procedure Code, 1882, Section 5l0. 

The Court has no power under Section 510 of 
the Code of Civil Procedure to appoint a new 
arbitrator in the place of another when the latter 
had refused to accept his apppointment, 

( 6 Mad 414 ), (18 Cal 324 ) and ( 17 

Mad 498 ), referred to. . Radha Kishcn 

V Daulat Ram. , 110 P R 1900. 

104 — The Second Schedule r. 2 (188P Sa. 507, 
510) — Illegal award — Arbitrators, appoint- 
ment of, without consent— Refusal to act— Ap- 
pointment of new arbitrator by Court— Acquies- 
cence. 

S. 610 0. P, 0. (1882), applies to cases, in 
which an arbitrator has not merely been nomina- 
ted, but has also consented to act in the arbitra- 
tion, and subsequently dies or refuses to act or 
becomes incapable of acting. The section presup- 
poses the existence of a val-d reference. (18 Cal 
324 Biss.) 

In order to perfect tbe appointment of an arbi 
trator, acceptance of the office is necessary, 

HeZd, therefore {Btinerji J duhitante), that 
where a suit was referred to two arbitrators, and 
an umpire was nominated and agreed upon by 
the parties, but the latter refused to act, the 
Court had no jurisdiction to appoint an umpire 
in his place, if the parties did not consent to such 
appointment and thit the reference to arbitra- 
tion was invalid. 

JSsld, further, that subsequent acquiescence 
ofthepartiesin the proceedings of the arbitra- 
tors would not validate the reference if it was 
made by the Court without jurisdiction. 
Fayazuddin v Amitiuddin. ^ 6 A L J 351^ 
1 Ind Cas 354=1908 W N 159. 

(4) Appointment of sole arbitraton in 
place of four. 

105— Civil Procedure Code, 1859, ss. 316, 318, 

319— Recall of reference- Consent-^Appoint^ent 

of substitute for arbitrat^.— ^ 
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In a suit for a partnership account, the mat- 
ters in dispute were, by an order dated the li^th 
April 1877, referred by consent to four persons 
and an umpire, the award to be made within five 
months. Some steps were taken in the reference 
hiut the arbitrators faded to make their award 
within the time limited, and meanwhile the um- 
pire died. After negotiations for appointment of 
a fresh arbitrator and enlargement of the time 
had failed, the plaintiff moved that “ the order of 
the 9th April 1877 ” might be recalled, and that 
th6 matters in dispute might be referred to the 
arbitration of such person or persons as the Court 
might be pleased to admit, or be tried and detf^r- 
mined by the Court, The defendant opposed the 
application. An order was, however, made on the 
29th May 187« that the order of the 19th April 
1877 should be recalled, and that all matters in 
diffarence between the parties should be referred 
to C D, who should make his awaid in writing 
within three months, or within such further time 
as the said C D might think necessary. Certain 
provisions as to the paym^^nt of costs were also 
made. B.eU that the order of the 19th May was 
not an order recalling the reference under s. 318 
and then referring it afresh under s 315 of Act 
VllI of 1859, hut an order under s 319 appoint- 
ing a new arbitrator in the place of the old ones, 
for which the consent of all parties was not ne- 
cessary. Under s. 319 of Act Vllt of 1859, the 
Court has power to appoint an arbitrator or arbi- 
trators either in the place of an arbitrator or in 
the place of arbitrators. Rampersad v Jugger- 
nauth. 6 C L R 1. 


(5) Umpire, appointment of. 


106.* 
opinion. - 


-Actvrilof 1859 s 316— Difference of 


Where a case has been referred to ai bitration 
but no provision has been made m the reference 
for any difference of opinion among them as 
directed by s 316 Act VIII of 1859,— JVeZi that 
the Court, on the case coming before it, andobjec 
tion being taken to^the award, should have ordered 
that the arbitrators should appoint an umpire, 
or should have declared that the decision of the 
majority should prevail; or should have appointed 
an umpire: or should have made such arrangement 
parties would have consented to; or if they 
not a such ar]fangeraent as it thought 
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fit. Where this was not done, and the case came 
up in special appeal to the High Court, the case 
was sent down, that it might, be submitted to ar- 
bitrators with a distinct order under s 316. 

Haradhan Datt v Radhanatb Shaba 

2 B L R S N 14«10 W R 393 
=11 WR9. 


107. — Bengal Chamber of Commerce, arbit- 
ration by — Rules — Umpire, appointment of — Fail- 
ure to appoint, effect of. 


The rules of the Arbitration Tribunal of the 
Bengal Chamber of Commerce were construed to 
contemplate the appointment of the umpire l^e- 
feme the arbitrators entered upon the reference and 
not on their disagreement, 

If the tf^rms of a reference provided that the 
umpire is to be appointed before the arbitrators 
enter upon the reference, the same cannot go on 
until such umpire is appointed, and the award of 
the arbitrator cannot be made a decree of the 
Coort, 4 Dow 756 ("1836) and 1 Exch 572 (1847). 
Fol. Chooni Lai v Madhoram. 

13 C W N 297=36 Cal 388 = 
lind Cas391. 

108. — Implied agreement to abide by award 
of umpire or ut themaionty. — 

Ihe appointment of an umpire, coupled with 
the provisions of Chap. VI of Act VIJI of 1859, 
implies that the parties agree to be bound by the 
award of the umpire or of the majority of the ar- 
bitrators. Bus&awa Singh v Boodhoo 

PR9ofl869. 


109. — Arbitration — ss. 509, 510 — 611 — 
Appointment of umpire subsequent to difference 
among arbitrators. 


W here m an order of reference to arbitration 
no provision was made for a diff^^rence of opinion 
among the arbitrators and, on such a difference 
arising, the Court appointed an umpire; tha^ 
the appointment was illegal as it was not made 
under the provisions of either s. 509, 610, or Silt 
Ravat Naran v Ravat Lalji 1890 P J 838. 


(6) Appointment of arbitrator by Cotif|t| 

110. — Semble.' — ! ^ 

Where no arbitra^tor has beep nanied ip an 
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piven—Pontd. 

agreement and the aid of the Court m tbe appoini- 
I ment of an arbitrator is invoked, the parties 

ought to have an opportuni<-y of being heard upon 
the selection to be made. 12 Moore’s I A 112, 
referred to. Coley v Dacosta 

17 Cal 200. 

Notes-Fol: 19 Cal 278. 

(7 ) Power of Court to appoint new arbit- 

rators. 

111. — Power of Court to appoint new arbitra- 
tors-Civil Procedure Code (1882) s SlO.The Court 
is empowered under s 5 10 to appoint a new ar- 
bitrator in the place of another only in cases 
where the latter had signified his assent to take 
upon him<?Clf the duty of an arbitrator, 6 Mad 
414, approved nf Bepin Bihari chowdhry 
V Annoda Prosad MuPick 18 Calc 324. 

^ Notes.— Ref 6 A L J 361; 17 Mad 498. Piss* 

(1905) W N 169. 

s; 112. — The second Schedule r 16 (1882 s 622) 

Arbitration-Award -Appeal-Application to Court 
to appoint a new arbitrator. Where a party to a 
suit has agreed to an arbitration and has select#»d 
an arbitrator, he cannot ask the Oouit to appoint 
another arbitrator, it is only under S 610 of the 
Code that the C'^urt can appoint a new arbitra- 
tor. 10 Bom 381 Fol. Shiam Sunder Lai v 
Bhaipon Singh AWN (1906) 51= 

^ _ 3 A L J 185. 

(8) Appointment of umpire by arbitrators. 

113.— Umpires — Mode of appointment presc- 

; ribed by contract— Delegation by arbitrators of 

i their right to appoint umpire. 

A contract provided that disputes between the 
; parties were to be referred to the arbitration of 

two merchants, and that, should the arbitrators 
I be unable to agree, they should appoint an um- 

I pire The plaintiffs and defendant referred their 

f dispute to two arbitrators. These arbitrators 

J disajrreed in their report, and referred the case to 

J the Bombay Chamber of Commerce for the ap- 

t pointment of an umpire. The Chamber of Oom- 

; merce appointed an umpire, who made his award. 

* Held that, the appointment of the umpire was in- 

valid, (The arbitrators could not delegate the 
^ pow^ of appointment conferred on them by the 
V Ludba Chclla Damodar 
17 Bom 129. 
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(9) Incapacity to act 

114 — Act VllI of 1869, s 319 — Absence from 
the country. 

When a person goes away from the country 
and remains away, and there is no evidence to 
show an intention to return, that person becomes 
incapable of acting as umpire within the mean- 
ing of s 3X9 of Act VlII of 1859. 

Gadadhar Moitry v Ganga Prasad Moitry 

4BLR0C, 89. 

(10) Effect of Judge not voluntarily chosen 

as arbitrator. 

114A. — Guardianship — Minor, having no pro- 
perty — Personal protection not needed— Appoint- 
ment objection of —Orders nominally in confor- 
mity with statutory provisions— Effect of -Judge, 
arbitrator, not voluntarily chosen. 

Wheye no guardian was needed for the pro- 
tection of the person of the minor, who had also 
no property of which a possible guardian could 
take charge, and the machinery of law was set in 
motion by a person who induced his servant, the 
maternal grandfather of the infant, to make^ 
application for appointment of himself as her 
guardian in order that she might be ultimately 
married to his son, the orders passed in proceed- 
ings so instituted and conducted, even if they 
were nominally m conformity with statutory 
provisions, were not invested with the efficacy of 
legal orders made on horn fide 3udicial proceed- 
ings. 

If the parties have treated a Judge as their 
arbitrator and have submitted to his decision, 
even though he had no lurisdiction to deal witb * 
the matter in controversy, his decision is binding ^ 
on them, as if it were thb award of an arbitrator^ 

This rule has no application where the arbitrator 
was not voluntarily chosen by one of the parties, 
who acted undei judicial pressure of the highest 
degree to which he was not in a position to offer 
effe'^tual and successful resistance. Subhadra 
Kocr V Dhajadhari Gossaiti 15 C L J 142. 

(11) Effect of arbitrators not made in the 

agreement. 

S 141, O 11 r 3 Sch II cl 17— C P 0. 

(Act XIV of 1882), S 62J— Agreement to refer 
dispute to arbitration — Arbitratois not named in 


1 
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the agreement, effect of — Ambiguity— Power of 
Court to appoint arbitrator— Three agreements to 
refer to arbitration relating to one transaction— 
One application for order of reference 

sufficient ^—Different causes of action, 

joinder of — Contract, terms of, parties cannot re- 
sile from— Punjab Courts Act (^VIII of 1884) S. 
70 (1) (a) — Material irregularity— Express provi- 
sions of contract and imperative provisions of 
law ignored by lower Court— Hevision. 

Three agreements in precisely similar terms 
and relating to what, to all intents and purposes, 
was one transaction, were executed between 
plaintiff aud defendant within a short period of 
each other. One of the terms of these agreements 
was that “in case of any dispute whatsoever aris- 
ing under this contract the same is to be referred 
to two European merchants residing 

in Karachi, each party having the right 
to nominate one arbitrator. ” . When 

a dispute arose, the plaintiff applied under 
cllTSchIlof the Code of 1908, that the 
said agreements be filed in Court and an order of 
reference made io arbitrators to be appointed in 
accordance with the provisions of the agree- 
ments. 

The plaintiff in his application duly nomi- 
natedas his arbitrator a European merchant 
residing at Karachi, but the defendant, though 
called upon to do so, failed to nominate his 
arbitrator. The lower Court held the terms of the 
agreements to be “ ambiguous ” and ruling that 
they should have “ contained the names of arbit- 
rators, nominated an Amristsar gentleman to act 
as arbitrator on behalf of the defendant. It also 
ruled that each agreement gave rise to a differ jnt 
cause of action and that three causes of action 
could not he conveniently tried together. 

( 1 ) that, apart from the question of 
convenience, the plaintiff was justified under 0 
11, r. 3, read with S. Ul of the Code, in asking 
the Court to take action in one application upon 
all three agreements: 

(2J that, unlike the provisions of S. 523 of 
the old Code, cl. 17 of the new Code does not 
require that arbitrators should necessarily be 
“ named in the agreement; 

(3) that the fact that no persons were special- 
-ly named in the agreements as the persons to be 
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appointed did not render the agreements “ ambi- 
guous ” Id certum ^vod ceHnm /rddl potest, 
(That is certain which can be reduced to a 
certainty). 

(4) that the lower Court had no power in 
contravention of the express agreements between 
the parties and the imperative terms of cl. 17 
Sch. II of the Code, to appoint as an arbitrator a 
person who was not a European merchant resid- 
ing in Karachi, and that, in so doing, the Court 
committed an irregularity which materially 
prejudiced the plaintiff; 

(5) that, as it is quite possible for the parties 
to nominate certain B uropean merchants n siding 
in Karachi as their respective arbitrators, the 
lower Court must deal with the case in accord- 
ance with law, and arbitrators must be appointed 
in accordance with the provisions of the 
agreements; 

and (6) that, as the defendant had wisely or 
unwisely agreed to appoint as his arbitrator a 
European merchant residing in Karachi, it was 
notopen tohimtoplead thathe did not know 
any European mei chant there. 

Partie^i must adhere to contracts 
made by them with full understanding of all the 
terms, and must not be allowed to resile from 
theii agreements, simply because they subsequent- 
ly find it to their interest to do so. 

Charles Louis Dreyfus & Co, v Guarditta 
Mai. 85 P L E 1911=9 ind. Gas. 656. 

(12) Arbitrators appointed without 
consent of party. 

ltd? C— Appeal— Waiver. 

in appealing to set aside an award of arbitra- 
tors which the appellant contends is not binding 
npon him, he is not bound to appeal against every 
mterlooutory order whi„h was a step in the proc- 
edure that led up to the award. Both the Code of 
Civil Procedure and the Punjab Code require the 
consent of the parties to a reference to, and the 
appointment of, arbitrators. A party by appear- 
ing before arbitrators appointed without his 
•onsent, and in spite of his repeated remonstran- 
ces, does not forfeit his right to question thp va- 
lidity of their award. Sheo Nath alias Bur'tay 
Kaka v Ram Nath alias Chotay iTaVa 

5WR21=iaiA.^. 
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(13) Power of Court to reduce the 
numbers of arbitrators fixed by the Court 

115 —Agreement in writing to refer differenc- 
es to arbitration — Award, objection to filing of — 
Limitation Act, sefi. ii, art. 158— Decree in accor- 
dance with award — Appeal to District Judge — 
Jurisdiction— Civil Procedure Cod#», s. 510 — Arbi- 
trators, number of. 

The parties ^entered into an agreement in 
writing that certain differences between them 
should be referred to the arbitration of five per- 
sons named in the agreement. The agreement was 
filed in Court under s. 523 of the Code of Civil 
procedure. Before the Court’s order was passed, 
three of the arbitrators resigned, and three other 
persons were substituted for them by the Court 
on the application of the parties. On the day 
fixed for the filing of the award, an arbitrator 
named by the defendant did not appear. The 
Court struck out the name of one of the arbitra- 
tors nominated by the plaintiff. The remaining 
arbitrators made an award, in accordance with 
which the Court passed a decree, disallowing the 
defendant’s objections on the ground that they 
were not filed within ten days from the date of 
the tiling of the award. The defendant appealed 
to the District J udge, that the defendant 

was not precluded from appealing to the Distret 
Judge from the first Court’fl decree because he 
had not applied to set aside the award within the 
ten days allowed by Art, 15^, sch. ii, of the Indian 
Limitation Act. The agreement referred to in s 
523 of the Code of Civil Procedure is an agree- 
ment in writing that any differences between the 
parties shall be referred to the arbitration of 
the persons named in the agreement or to be ap- 
pointed by the Court having jurisdiction in the 
matter to which the agreement relates. In this 
case there being no clause that the difference 
should be referred to the arbitration of any per- 
sons to be appointed by the Court, the Court, under 
8. 524 of the Civil Procedure Code, bad no juridi- 
efcion whatever to appoint fresh arbitrators, nor 
under s.JlO of the Code could it reduce the num- 
ber of the arbitrators fixed by the agreement. 

further, that where a decree has been 
made upon a judgment given upon an award and 
which is not in excess of and is in accordance with 
th^e award, an appeal from such decree will lie on 
’ Ihe ground that the so-called award upon which 
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the judgment and decree are based, is, from one 
cause or another, no award in law; held, there- 
fore, that an appeal lay to the District Judge 
from the decree made under judgment which was 
notin excess of the award. Mussammat 

Sheopal Kuar v Bhaiya Tara Bakhsh Singh 

2 0 C 355. 

(4) DUTIES AND POWERS OF ARBITRA- 
TORS. 

(1) Ascertainment of parties at issue. 

116 — Decision on issue, — 

‘‘All matters in difference in the suit, including 
all dealings and transactions between the parties,” 
having been referred to the arbitration and 
award of certain persons, the arbitrators should 
ascertain upon what points the parties are at issue 
and upon each of these points come to a finding. 
Luchmee Narain v Pyle 2 N W 150. 

117— Procedure at— Arbitrators deriving in- 
formation from a third person — Presence of the 
referring parties — Award — Arbitrator — Delega- 
tion of duties — Ministerial acts. 

It would be prudent and discrete for arbitrat- 
ors, when they desire to put themselves on the 
best footing of information as to matters of law 
to ask all the parties to be present when they 
communicate with any gentleman whom they 
may see upon that subject. But if they cannot be 
shown to have acted with improper partiality or 
for any other purpose than that of being correct- 
ly informed about the law, and avoiding ^ mistak- 
es of law, and if they cannot be soown to have 
been misled as to the law, their award should not 
on that ground be set aside. 

An arbitrator may delegate to third pers<^ 
the performance of acts of a ministerial character. 
Buta V Municipal Committee of Labor 
29 Cal 854=4 Bom LR 673=P R 87* of 
1902=7 CWN 82. 

118 — (1908 Sch. 11 and S, 21) — Examination 
of arbitrator as to whether a portion of his pro- 
ceedings was an award — Admissibility in evide- 
nce— Civ. Pro. C de, 1852. S. 526— S. 21 of Code 
of 1908)— Appeal against order filing award. 

It may be that an arbitrator cann6t be exa- 
mined to show what he intended by his award, 
but where the question is not what the arbitrator 
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intends by his award but is whether a certain 
paragraph in his proceedings was intended to be 
an award at all, there is nothing to prevent his 
examination. An appeal lies from an order di- 
recting an award to be filed under S. 686, C- P.C- 
ActXtV of IBS2, (27 Mad 266; 29 Mad 305 Fol.) 

Tulsi Da* Narsi v. Madam Subanna Chetty, 
6 M L T 137=2 Ind Cas 9«= 
19 M L J 894. 

118 A — Arbitration to efiect partition— Arbitr- 
ator must effect complete partition — Partial 
partition volid, if such was intention of parties. 
As it is not ordinarily the intent of the parties 
that some matters only should be determined and 
that they should be at liberty to go to law for the 
rest, it follows that, where a reference is made to 
arbitration, the arbitrator is equally bound to 
make a final decision upon all the matters referred 
to him in order that his award as to any should 
be effectual. But, if, in the reference to arbitration, 
there be a clause empowering the arbitrator to 
make one or more awards at his discretion, the 
Courts, unless there be something repugnant to 
such a view, will hold that the arbitrator may 
make a valid and final award on one matter only. 
The strict rule of English law cannot be applied 
to India, where the submission to arbitration is 
not written by one who is conversant with the 
law. Consequently, the Court will rather look to 
the probable intention of the parties and to what 
the case requires Thus, an award of the arbitra- 
tors will be upheld as regards the property, divided, 
even though the whole has not been divided, if 
from the nature of the property and other cir- 
cumsi^nr*e8 of the case, a partial partition was the 
probable intention of the parties. Further, if a 
f |ue8tlon is not brought before an arbitrator for 
decision, the fact that he does not decide the 
^ ^estion does not detract from the finality of his 
award, Mukund Ram Sukal v Saligram 
Sukal 2 C P L R 202. 

119 — Duty of arbitrator. 

Where a case is referred to arbitrators they 
are not bound to give an award on each point ; 
they have to give their award on the whole case. 
They ate Judges of law as well as Judges of facts, 
andtanerfor in law does not vitiate an awarS. 
GhuUm Jilani v Muhammad 4 Bom L R 161. 
=12 M L J 77=6 C W N 226=29 Cal 167 

29 lA^lPO. 


Arbitralion-Owi^i. 

4 Duties and powers of arbitrators— 

Powers of arbitrators under general 
reference. 

119A— General reference to arbitration — 
Powers of arbitrator. 

Under a general reference of all matters in 
difference, the arbitrator is not confined within 
th6 rules of law and equity, but* has greater lati- 
tude than the Courts of law in order to do com-^ 
plete justice between the pirties; and he may 
take into consideration all moral questions in 
forming his judgment, and decide according to 
equity and good conscience, e g., he may relieve 
against right which lies hg.rd upon one party, 
but which, having been acquired legally and 
without fraud, cannot be resisted in a Court of 
Justice. Such being the powers of arbitrators, 
the effect of their award also is powerful. An 
award is a final and conclusive judgment as bet- 
ween the parties respecting all the matters refer- 
red by the submission. It binds the rights of the 
parties for all time without appeal, except where it 
is provided expressly that it shall have a temporary 
effect only. (Russel on Arbitration’s 4th edition, 
pp. 110 and Ref.) Parmcshpl v Lachumi 
AWN 1884, 148. 

(2) Delegation of authority. 

120 — Absent arbitrators. — Arbitrators have 

no power to delegate their authority to others. 
Thus, if some of the arbitrators are absent, those 
present cannot appoint others in their stead. 
Surubjeet Narain Singh v Gouree Pershad 
Narain Singh 7 W R 269. 

Notes— Fol: 20 W R 420. 

121 — By Deputy — Unanimous decision. 

In cases of arbitration Judicial officers should 
exert themselves as far .as possible to obtain an 
unanimous decision of the arbitrators inasmuch 
as when the arbitration is worse than useless. A 
Deputy cannot serve as an arbitrator on behalf 
of another. A ffuinask^a may himself be an arbi- 
trator but cannot act in the name of his principcil. 
Baij Nath v Jugul Kishore Old S C 11.^ 

122— Ch.ll Arbitration-Decree in accordance 
with the award— No appeal lies— Arbitrator 
delegating authority. Where decree is in accordan- 
ce with the award, no appeal lies. 

Wherq persons to an arbitration agreed to 

accept Wtain estimate and valuation made by a 

certain and the arbitrator proceeded to 

I 

I 
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examine that person as a witness and accepted 
his estimate and valuation: — Melci^ that the 
arbitrator was thereby not guilty of delegating 
his authority to that person. Hafiz Haji 

Muhammad Fakhar-ud-din v Murlidhar, 

5 Ind Cas 621. 

♦ (3) Procedure of arbitrators. 

123 — Technical rules. 

Arbitrators are not bound by the technical 
rules of Court. Reedoy Krishto Mozoom- 
dar V Puddo Luchou Mozoomdar. 1 W R12. 

Notes— Dist: 9 All 269. Ref: 7 W R 401. 

j^23 A — Procedure at — Arbitrators deriving 
information from a third person — Presence of 
the referring parties— Award — Arbitrators — 
Delegation of duties — Ministerial acts. 

It would be prudent and discrete for arbitra- 
tors, when they desire to put themselves on the 
best footing of information as to matters of 
law to 'ask all the parties to be present when 
they communicate with any gentleman whom 
they may see upon that subject. But if they 
cannot be sh^wn to have acted with improper 
partiality or for any other purpose than that 
of oeing correctly informed about the law, and 
avoiding mistakes of law, and if they cannot 
be shown to have been misled as to the law, 
their award should not on that ground be set 
aside. 

An arbitrator may delegate to a third person 
the performance of acts of a ministerial char- 
acter. 

Buta V. Municipal Committee of Lahore 
4? Bom L R 673. 

124— Evidence, 

Arbitrators ought only to take such evidence 
as is required by the terms of the agreement 
referring the question in dispute to arbitration. 

Krishnakanta Paratnanik v Bidya Sun- 
daree Dasi. 2 B L R Ap. 25 

Notes-See 11 W R 24. 

(4) Matters referred by Court 

125 — Separate awards. 

Arbitrators should g|ye separte awards in a 
<jaq^ Teferre^^tq ikm judge, and pfl^eT 
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matters referred to them by the parties, instead 
of mixing them all up and giving a general awa- 
rd. Roghoo Nundun Lall Sahoo v 

Bunwaree Lall Sahoo 3 W R Mis 27« 

Notes.— Biss: 12 W R266. Fol 6 W R Mis 12 
6 WR Mis 115. 

(5) Decision on matters not referred. 

126 — The decision of arbitrators in a matter 
not in difference between the parties, nor referr- 
ed to them, is null and void for want of jurisdict- 
ion. Moshahel Singh v. Konomutty Bewa 

15JWR172 

127— Civil P»'ocedure Code (ActX of 7877), 
Sections 508 6 10- Arbitrators not confining them- 
selves to issues referred — Defective order of re- 
ference-proper order where defects in award 
arise from Court not drawing up proper order of 
reference. 

After issues had been fixed, but before any 
evidence had been adduced on ehher side, the 
parties agreed to refer the whole case to the de- 
cision of certain arbitrators and an umpire, and 
stipulated in the written agreement filed in Court 
that the decision of the majority should bind the 
parties. The Court thereupon, by an order of re- 
ference'madc over the issues which had been previa 
ously drawn, but which did not cover the whole 
matter in dispute to the arbitrators named in the 
agreement of reference. The majority of the 
arbitrators finally gave in an award, which the 
first Court set aside, and proceeded to try the 
case on the merits, but the lower App«»llate Court 
on appeal, holding that the first Court was not 
justified in rejecting the award, passed judgment 
in accordance therewith. It appeared from the 
award that the arbitrators had not confined thenj^ 
selves to the issues actually referred, as they 
were not empowered by the order of reference to 
decide what particular relief the plaintiff wm 
entitled to. 

Meldy that the judgment of the lower Appel- 
late Court passed in accordance with the award 
could not be upheld: that arbitrators who have 
been appointed in th^ course of a suit under a 
submission which has been made a rule of Court, 
can exercise no greater power than is vested in 
them by the referring order, as their powers are 
circumscribed within the four corners of that in- 
atrmaeut^ and oau qeitli<"r ep^arge^ no| 
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wed by the view the arbitrators may themselves 
take of their duties. 

But held further, that as it appeared that 
the defects which vitiated the award arose in con- 
sequence of the referring order not being drawn 
up in accordance with the agreement of the 
parties, the proper course to pursue was to set 
aside all the proceedings subsequent to the filing 
df the agree’nent to refer the case to arbitrators, 
and as the umpire had since died, to remand the 
case for the Court to proceed under Section 510 of 
the Civil Procedure Code, with the view of either 
appointing a new umpire or of superseding the 
reference, and in the event of anew umpire being 
appointed, with directions to the Court to draw 
up a proper order of reference under Section 508, 
including an issue as to the relief, if any, to 
which the plaintiff was entitled, and thereafter to 
proceed according to law, or, if no suitable umpi- 
re could be appointed, for the Couit to proceed 
with the suit. Ram Ditta v. Mussammat 
Bhagan P. R.3ofl888 

Notcs.-Oited 91 P R (18c95); d6 P R 1S84. 

(6) Power to order payment of fees to be 
condition precedent to hearing of refer- 
ence. 

128— Arbitrators-Application by for sanction 
of Court as to costs— Reference— Civil Procedure 
Cide Act X of 1877 Chap XXXVlI. 

The Court has no power under the provisions 
of the Code of Civil Procedure to sanction an 
order passed by the arbitrators to whom a matter 
has been referred making the payment of their 
ie»s a condition precedent to their hearing the 
reference. Steel v Roberts. 

6 Calc 809 = 8 C L R 439 

129 —Power of Arbitrator to direct payment 
by instalments— Award, meaning of— Civil Pro- 
cedure Code (Act XIV of 7883) Ss 518 and 622. 

that the word award” in the last sentence 
of S 522 of the Code, means the award as given 
by the arbitrators and not as amended by the 
Court under S 618 of the Code. 

HeZd further that, where all matters in dis- 
pute between parties to a suit for money due 
on a bond were referred to arbitration, the 
arbitrator had power tq determine not only the 
amopntt to be paid, but also the mode of pay- 
(fiyect paynjeut bjr {t,. 

( t 
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stalments* (8 All 449 Fol. Punjab Record (1906) 
P 47 Ref.) Ram Sarup v Bindra Prasad 
12 0 C23=lIndCas328. 

130. — Sections 616, 525— Limitation, claim 
barred by. 

Arbitrators to whom the matters in diference 
between the parties to a suit have been referred, 
are competent to dismiss the claim, if on taking 
the evidence they find it barred by limita<-ion 
without deciding any of the other issues. 
Babajiv Kano. 1883 P J 339 

(8) Interest after date of Submission. 

131. — Courts of reference —Act VIII of 1869, 
Sections 312-322. 

Where all matters in difference between the 
parties in the suit were referred to arbitration 
under an order of Court , — Held that, the arbitra- 
tors had power to «ward interest after the date 
of the submission, and to deal with the costs of 
the reference and award. Mohan Lall v 

Nathu Ram I B L R , 0 C 144. 

(9) Costs. 

132. — Omission to fix scale of costs. 

An award directed that the defendant should 
pay the costs of the suit, and of the if^ferenoe, and 
of the award without fixing the scale. On appli- 
cation to the Court to do so, the case was sent 
back to the arbitrator for that purpose, l^eld 
that when the order of reference gives theaibi- 
trator full discretion over costs, he alone can fix 
the scale. Banrut Chunder Doss y 

Damjce Pittumber 
Bupke, OCT Cop. 1§0. 

133— Civil Proeedure Code, 1869 Sec 317 
et seq. 

Where by an order of reference made pend- 
ing a suit, all matters in reference between the 
parties are referred to an arbitrator by the Court 
under Act V ill of 1869, Section J1 7 , the 

arbitrator has power to deal with the costs of the 
Muddoosoodun Chowdbpy y 
Koylas Chundcp Shaw. 

Koylas Chundep §liaw v Muddoosdodun 
lIndJuy 


Chowdtil^^ 
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134. — Power of arbitrators to deal witb costs 
— Order of reference, 

HWd, that, though when a reference to arbi- 
tration in a suit is a general one of the whole 
case, the power of dealing with costs rests with 
the arbitrators, this is not so where one or more 
specific issues have been referred and the ques- 
tion of costs is not included in the issues so refer- 
red. ( If? P E 1«80 ), and ( 3 P E 1885), cited. 

Har Golal v Sodlii Kartar Sing. 

91 P R 1888. 

135 , — An arbitration award gave to one of 
the parties costs, hut the submission had not left 
this question to the arbitratois ; lAeld that the 
award was open to an ohiection of the kind spe- 
cified in Section 520 of the Code of Civil Proce- 
dure, and the Civil Court is hound to refuse to file 
in under Section 526. 

Where however the party who benefits by the 
excess gave it up, the i award w’-aa ordered to he 
filed and a decree passed exclasive Of the excess 

Dagdusa Filakchand v Bhtilian Govitid 
Sbet. P J 0884 ) 2S2=9 Bom 82. 

Notes— Ap 11 Mad 22u F. B. 

( 10 ) Employees of one party consti- 
tuted Judges or Arbitrators by both 
parties. 

i35A.— S. 114— Contiaot, breach of— Goods 
' supplied for a specified purpose — Implied wai- 
ranty of fitness— Conti act to supply ‘‘ sleepers 
for use by railway company— Stipulation ly 
vendor that “ passing ” of sleepers by himself t<> 
he final, effect of— Employees of one party con- 
stituted judges or aibitiatois by both parPevS, 
functions of. 

The appellants, timber merchants, undertook 
to supply to 0 “sleepers ’’intended to be sup- 
plied for use by the Madras Eailway Co. Hav- 
ing been fully informed of the purpose for which 
O.required these sleepers, the appellants impliedly 
warranted that they would be reasonably fit for 
that purpose. Most of the sleepers actually 
supplid proving unfit for the purpose were reject- 
ed by Railway Company, whereupon respon- 
dent who had acquired C’s rights under the con- 
tract sued lor damages for breach of the contract 
The appellants in defence relied on a stipulation 
in the contract to the effect th^t tfie “ passing"’ 
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of the sleepers by themaemselves would be final 
both as reerards measurement and quality. 

Held — That this did not mean that the Appel- 
lants were entitled to deliver under the contract 
any kind of sleepers they chosa. They had 
merely the light to determine, by and through 
the skilled and experienced persons whom they 
should necessarily employ for the purpose, acting 
honestly and impartially according to the best 
of their judgment, whether the goods supplied 
were in confirmity with the requiremets of the 
contract. 

Held, therefore, that there w^as no “ passing ” 
of the sleepers within the meaning of the con- 
tract when one of the two persons employed for 
the purpose did not possess the requisite skill 
and experience, and neither of them had applied 
his mind to the essential point, i iz the con- 
formity of the goods supplied with the contract, 
both having been in fact left in ignorance of the 
contract, and therefore without the materials 
necessary to enable them to act as judges or 
arbitrators in deciding upon a matter in which 
the interests of the parties were in conflict. 

The Bombay Burmah Trading Corpora- 
tion Limited v Aga Mahomed Khaleel 

Shirazee. 15 C W N 981. (P. C.) 

(11) No suit maintainable against arbi- 
trators for want of skill or negligence. 

136. — Arbitrators, suit against. 

Arbitrators are not liable to be sued for want 
of skill or negligence m making their award, but 
it they act fraudulently and corruptly or mali- 
ciously, they are answerable in damages to the 
parties aggrieved. Devshankar v Lalabhai. 

1880 P J 267, 

(12) Addition subsequent to making award. 

137. — Addition subsequent to making award 
— Arbitiatoryi^«Cif//s" ofi( uk 

An arbitrator fnwtm officto when he has 
made the award; and a subsequent addition to or 
alteration of the award is not valid as binding 
upon the parties. Wheie an award declaring 
that two persons were equally entitled to the pro- 
perties of a deceased person was presented for 
registration and the registrar having required 
specification of the properties de^lt with by the 
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award, the arbitrator furnished a schedule in 
which he mentioned some items as having been 
gifted to one of them during the lifetime of the 
owner and as n^t being subject to the equal 
rights declared by the award. Held, that the 
annexation of the schedule was nlftct, arcs of the 
arbitrator and that the schedule was not binding 
on the parties to the arbitration. Jaffri Begam 
Y Syed AH Bazi. 28 I A 111-11 M L J 

149 P C=3 Bom L R 811=5 C W N 585=: 

23 All 383 P C 

(13) Arbitrator not empowered to 
alter the course of legal devolution. 

138.-~Powers of Inherit ence—Devolutic n— 
family custom— Mahomedan Law. 

An arbitrator has no power to alter the cours?' 
of legal devolution in a mode at va'-iancft with 
the ordinary principles of Mahomedan Law in 
the absence of any special family custom. An 
arbitrator cannot validly declare divisible pio- 
perty indivisible for ever. Jafir Begam Y Syed 
Ali. 11 M L J 149=3 Bom L R 311= 

5 C W N 585=23 All 383 = 28 1 A 111 P C 

Notes:— tlef: 2() Bom 577 = 23 Cal 498=33 Cal 
’ 881 = 4CLJ162. 

(14) *Powcr of Court to vary arbitrators’ 

order as to costs. 

138A. — Order varying arbitrators older as I 
to costs. I 

Where the arbitrators in their award direct- j 
ed that each party should bear its own costs/zeW. I 
that the CouH had no power to vary this order | 
by making an additional ordei that the defen- 
dant and plaintiff should, as regards the Govern- 
ment, each pay half the .'imoimt of Court Fees. 

Mir Mahomed v Mussammat Khair-ul-nissa 
PR 19 of 1880 

(15) Power of arbitrator to take proper- 
ty out of the custody of a lawfully ap- 
pointed guardian. 

189.-~S. 46 — Removal of guardian— Consent 
of guardian — Arbitrator’s power-District riudge’j- 
jurisdiction ej^tm timum —Appeal. 

An arbitrator has no power to take property 
pat of the custody of a gu«r4i^n appointt'd by 


Arbitralion-OdnM. 

4 Duties and powers of Arbitrators — Contd, 
Couic and placing it in charge of another, or to 
declare a legally appointed guardian a nominal 
one. Nor has a District Judge, as such, jurisdic- 
tion to remove a guardian linger the Guardians 
and Wards Act. The consent of the guardian can- 
not enable the Judge or the arbitrator to exercise 
such powers A Court cannot, while acting evtra 
eiiisum curia ^ do that which the parties cannot 
legally authorise an arbitrator to do. If it does, 
such acts or orders would not be regarded as those 
of an arbitrator merely because the parties had 
consented. Such order would therefore he appeal- 
able. 1 H L Sc. 47, 1 H L Sc. 70, L R 7 Ch 45 
(189G) A 0 139 ref to. Indcj? Narain Singh v 
EE Adlan. 8CWN37. 

(16) Power of Arbitrator errdingwith 
the completion of the award, 

139 A.— Where a legal representative of a 
deceased party is not bound by, or entitled to 
enfoice, the contract to refer to arbitration, de- 
pends upon the nature of the right which forms 
the subject-mattei of the refeience; that is, upon 
the question, whether the right is purely perso- 
nal or survives to the legal representative. 

If, upon the death of a party to arbitration 
proceedings, bis representative m interest becom- 
es a paity theieto and proceeds with the investi- 
gation, the award is binding upon him. 

When the arbitrator has made, or made and 
I published, his award as a completed instrument, 
his power is wholly at an end. If after executing 
I the award the arbitrator exercises a fresh 
I -judgment on the case and alters the award m 
t any particular, the alteration is merely nu- 
I gat 01 3 and h^s act is like a spoliation by a mere 
I sti anger. 

Until the arbitrators have finally published 
th»ir award as their final determination, they 
may make alteiations therein. 

What constitutes a completion of the award 
may depend upon the terms of the submission, 
and upon the facts and circumstances of the in- 
dividual case. Ramji Ram v Salig Ram. 

14CL J188. 

(17) Power of arbitrator to settle a 
fair and equitable rent- 

140.— 8. 30— Suit for euhftpgetpent%-||a%|4 
epce to wbitration* 
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In a suit for enhancement of rent under sec. 
30 of the Bengal Tenancy Act the case was refer- 
red to arbitration on the application of the parti- 
es and the arbitrator settled a fair and e<iuitable 
rent: j3h?r2~-That the arbitrator had lurisdic- 
tion to do so inasmuch as the parties declared 
that they would be bound by what the arbitrator 
would decide. Ganga Charan Roy v Sasti 
Mandul, 6 CWN614. 

(18) Arbitrator’s power to alter course 
of legal devolution. 

140 A,— Arbitrator's power to alter course of 
legal devolution. 

An arbitrator has no power to alter the course 
of legal devolution in a mode at variance with 
the ordinary principles of the law by which the 
parties are governed, in the absence of a special 
custom prevailing in the family. He has no 
power to mahe propel ty which is divisible by law 
indivisible for ever. Jafri v Ali Raza. 

3 Bom L R 311, 

S. SUBMISSION OF AWARD. 

(1) Extension of period for submission 
of award. 

141. — Practice, 

Applications for the extension of the period 
for the submission of an award and orders there- 
on should be made in writing and recorded. 

Monji Premji Sett v Maliyakel Koyassan 
KoyaHaji. 3 Mad 59. 

142 . - 1 ’ mpire— Civil— Proceduie Code, 1882. 
s. 50v>. 

As in the case of an arbitrator, so in the case 
of an umpire, a Court has power to extend the 
period within which the award is to be submit- 
ted. The Court can extend the time allowed to 
an umpire under s. 609 of the Code. 

Kupu Rau v Venkataramayyar. 4 Mad 311. 

143. -— Order granting extension for time for 
presenting an award. 

When the application for extending the time 
for the presentation of an award is made within 
time, the order on that application is not bad in 
law if it is made after the expiry of the period 
which it grants. Suppu v Govindebaryar. 

11 Mad 8S. 
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Notes:— -Ex: 15 Mad 361. Ref: 25 Oal 
FB;18Mad 423 PB; 17 Bom 357; 
Bom 596, 9 Bom L R 757 P C. 
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20 


144. — An award completed and signed and 
made over to a peon of the Court on the date 
fixed for lilmg it. is within time, although owing 
to its having been made over after office hours 
it does not reach the bands of the Court until 

the next day. Sita Ram V Bbawauidin 

Ram. (1903) 23 W N 205. 

145. — Failure to tlx time — Effect on award. 

The provi«5ion contained in s, 508, Code of 
Civil Procedure requiring the Court to fix a rea- 
sonable time for the delivery of the award is not 
imperative but directory, and non-compliance 
with it does not make the order of reference ab- 
ortive and any subsequent arbitration proceed- 
ings ineffectual and bad. Har Narain 

Singb V Bhagwant Kuar. 10 All 137 =» 

8 C W N 28, 

Notes— Fol: 18 Mad 22. 

146. — Making and filing award — Award made, 
but not filed within time specified by order of 
Court — Civil Procedure Code (Act XIV of 1882), 
ss. 508, 514. 521. 

The present suit for dissolution of partnership 
and all matters in dispute between the parties 
thereto were by Judge’s order, dated 18th July 
1887, referred to the arbitration of A and B. The 
time for making and filing the award was by 
subsequent orders extended to the 18th May 1888 
The award was made on that day, but was not 
filed until the 18th June 1888. The second de- 
fendant obtained a rule calling on the other 
parties to show cause {infer aha) why the 
award should not be set aside by reason of its 
not having been filed in time. J^eld that the 
omission to file the award on or before the I6th 
May 1 888 did not render it invalid. The word 
“made” in s&. 614 and 621 of the Civil Procedure 
Code (Act XIV of 1882) does not include the fil- 
ing of the award. Umersey Premji v. Shamji 
Kanji. 13 Bom 119. 

Notes —22 Mad 22. Ref: 26 All 105. Fol: 8 
CWN916; 27 MU 469=* 2 A L J 201 = 
(1905) W N 47, 
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(2) Award leaving point of issue, 
undecided 

147. — Omission from reference of a point in 
dispute — Decision by Court after submission, 

Where matters in dispute are referred to arbi- 
tration, and it is found that one question at issue 
is omitted from the reference, and that the 
award returned by the arbitrators contains no 
decision thereon, the party interested should 
bring the omission to the notice of the Court. If 
he fails to do so, the Court is not wrong in not 
passing any order or coming to any decision on 
that point. Raj Nafain Roy v Juggessur 
Mookerjee. 14 W R 247 . 

(3) Delivery of award to party. 

148.— Completion of arbitration — Act VIII of 
1369 as 315, 318, and 320— Record of pr^^ceedings. 

By an order of January 17th, 1867, a suit was 
Tarred to two arbitrators under s 3i2, Act VIII 
of 1859, who were to make their award in writ- 
ing, and submit the same to the Court within 
three months, No order for enlarging that time 
was made. The first meeting of the arbitrators 
was held on May 22nd, 1867. and four subsequ- 
qnent meetings were held, at which all the parti- 
es attended, and evidence was taken; at the last 
pf which meetings, namely, on 27th July, an ob- 
jection for the first time was taken on behalf 
of the defendant that the time limited by the 
order of reference had expired, but the arbitra- 
^ tprs proceeded with the reference. The awar(| 
lyas^rnade on I2th August 1S67, and remained 
wilht.he 6f the arbitrators until his death in 
August 1868. Subsequently it was produced by 
ttie other arbitrator, on the application of the 
parties to the suit, and delivered to the success- 
ful party, By whom it was brought into Court on 
the 10th May 1870, and judgment was moved for 
in awidance therewith. HM that the arbitra- 
tors had authority to make the award. The 
award was properly submitted to the Court. S,320, 
Act Vm of 1859, does not make it necessary for 
the arbili^tors to submit the award to the Court 
personally, bubmission to the Court under s 320 
is not n^piary to the completion of an award 
under SSf ^5 und 818. Although an arbitrator 
may d|i w his award to on^ of the parties, he 
o*p|fht ppl ^ hand over with it the proceedings, 
depositions and exhibits, J aga t Sunderi Dasi 

V. $a3uat^n Bysak. o B I. R 357. 
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Notes.— Ref. U Bom 119. 

(4f) Anbitnator’s lien on award. 

149. — Arbitrator— Application by arbitrator 
for payment of his fees before producing award- 
Arbitrator’s lien on award — Civil Procedure Code, 
18S2, Section 622— Right of arbitrator to sue for 
his fee n absence of express agreement to pay 
such fee— Contract Act, 1872, Sections 95, 171. 

The District Judge having passed an order 
requiring the petitioner to produce in Court an 
award which he, acting as arbitrator for certain 
parties, had drawn up, and signed but had not 
yet delivered to them, the petitioner applied to 
the Chief Court for revision of the said order, 
and alleged that one of the said parties had ap- 
plied to the lower Court to file the award under 
Section 6^5, Civil Procedure Code; that in taking 
up the arbitration he did not intend to act gratu- 
itously; that he had not yet received bis fee, which 
the referring parties refused to pay; that he had 
a lien on the award for such fee; and that if he 
produced the award in Court he would be left 
without a remedy for its recovery, The petition- 
er took these objections in the lower Court, 
which, however, overruled them, and gave him 
ten days’ time to get an order from the Chief 
Court in his favour. For respondents it was con- 
tended that the application did not lie; that the 
Chief Court should not interfere as the applicant 
had other and more suitable remedies, and that 
the petitioner had no lien on the award, 

Eeld^ that the petitioner was competent to 
make, and the Chief ^Court had jurisdiction to 
entertain, the application in question. 

Eeld^ further, that in the absence of any ex- 
press promise by the parties to a reference to * 
remunerate an arbitrator, the latter has no right 
of a^'tion in respect of such remuneration, his sole 
remed^r being to refuse to deliver his award until 
his charges are paid. 

Ifdd^ also that, on general principles and in 
the absence of any direct provision to the cont|;a- 
ry, an arbitrator has a lien on his award for tb^ 
payment of his reasonable charges. 

The sections of the Indian Contract AotrOr 
lating to liens are not exha.ustfye, 
negative the existence of Mont not 
specified. 
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jper Roe, 0. J — An arbitrator may properly be 
regarded as an ordinary seller and entitled to a 
lien under Section 95 of the Contract Act. 

I Kirkpatrick. 22 PR 1897. 


(5) Effect of award not submitted on 
due date. 

ISO— Arbitration, reference to— Award not 
submitted on due date — Setting aside 'of order 
of reference — Procedure to be followed by Court. 

Where a reference to arbitration falls through 
owing to non-submission of the award on the date 
fixed for submission, the course the Court should 
follow is to fix a date for the hearing of the suit, 
so as to enable the parties to appear and adduce 
evidence in support of their respective cases. 
Where this procedure was not followed, the High 
Court set aside the order of dismissal of the suit 
for default of appearance. Gopal Lai Mandal 
V Suresh Chandra Mukerji 12 C I. J 624. 

6 REMISSION TO ARBITRATORS. 


1 


(1) Defective and illegal award. 


151— An award, defective and illegal on the 
face of it, should be at once remitted to the arbi- 
trators. Luchmee Narain v Pyle 2 N W 150. 


152— In a suit for balance rif account, the arbi- 
trators allowed as a set-ofi an item founded on a 
hudnee or wagering transaction. The Court, 
disallowing this item as illegal, decreed the rest 
in terms of the arbitrators’ award. Held^ that 
the hudme^Qt~o^ had been rightly disallowed for 
illegality, but that the proper procedure was to 
remit the award for the re-consideration of the 
arbitrators on account of the illegal matter ap- 
parent on the fact of it. If they refused to amend 
their award accordingly, it would have been mis- 
conduct in terms of Section 32i Civil Procedure 
Code. Ram Kurn v Zahira. P R 101 of 1868. 


Notes— Ref: 89 P R (1883). 


153 —In a suit for breach of betrothal against 
two defendants, the plaintiff and one of the de- 
fendants consented to arbitration. The arbitrators 
awarded damages against both defendants. The 
Court trying the suit passed judgment upon the 
award, striking out the name of then (on- consent- 
ing defett<lant, — Meld^ that the procedure of the 
!Lowei Court was erroneous; that the pioper course 
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Procedure Code for illegality on the face of it. 

Nanain v Kanhe P R 3 of 1872 

154— Civil Procedure Code, 1882, Sections 618, 
520. 522— Decree professing to follow an award of 
arbitrator but not in accordance therewith — Ap- 
peal — Award embracing matters not referred to 
arbitration— Procedure. 

Plaintiff sued for a declaration that one Mussammat 
N. B. was his lawful wife, and the question was 
referred, with the consent of the parties, to arbi- 
tration. Th#' arbitrators decided that the marriage 
which had taken place between plaintiff and 
Mussammat N. B. was illegal; that the girl had 
been previously betrothed to one K, R. (another 
defendant), but that plaintiff’s marriage should 
be held good as plaintiff had given his own sister 
in exchange for Mussammat N. B., but that it 
should be a condition that R.C. (one of the defen- 
dants), who had effected plaintiff’s marriage, 
should get K. R. betrothed to a girl under eight 
years of age within two years, and, if he failed to 
do so, should pay K. R. Rs. 500 as damages. The 
lower Court, thereupon, passed a decree simply to 
the effect that Mussammat N. B. was the legal 
wife of plaintiff. 

Held^ that the decree of the lower Court, 
although it professed to follow the award, was 
not“ in accordance” therewith, and was appeal- 
able. 

, jSeld, further, that inasmuch as the Court, in 
order to pass a decree embodying all the provisi- 
ons of the award, would have had to detorminq 
matters not referred to arbitration and would 
have been giving a decree against, R. C., one 
defendant, in favour of K. R., another defendent, 
who never asked for such a decree, the lower 
Court should, according to Section 6^0 of the 
Code, have remitted the award to the arbitrators 
for re-consideration. 

Mussammat Condi Bai v Thakar Bass 60 

P R 1896. 

(2) Award containing mistakes, omissions, 
or defects. 

155— Civil Procedure Code, 18d9, ss, 322, Bks 

' 

S. 323, Act Vill of 1869, authorizes a Court 
i which refers a case to arbitratoi-s to remand it to 
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them for re-consideration when their award cont- 
ains mistakes, omissions, or defects which cannot 
he amended by the Court under s. 322. Such 
award, on the refusal of the arbitrators to 
aider it, becomes null and void, without proof ot 
corruption or misconduct under s. B24. Mohtiti 

Ktsheii Y Bhoobun Shyam 7 W R 4506. 

(3) Application to remit award to 
arbitrators. 


156— Time for remission— Civil Procedure 
Code, 1859, s. 320. 

An application that an award be remitted to 
the arbitrators, in order that the proceedings, 
depositions, and exhibits in the suit which had 
not been submitted with it to the Court under 
Act Till of 1859, s 320, should he so submitW, 
ought to be made within ten days after the award 
has been originally submitted; otherwise if the 
award be good on the face of it, the Court will give 
judgment upon it, Bancy Madliub Roy v 
Hurry Mobun Roy 2 Ind Jur N S 16. 

(4,) Judgment passed on award within time 
allowed for remission. 

157 Civil Procedure Code, 1859, ss. 324, 325 

— Bemission after judgment. 

A judgment given according to an award 
under s. 325 of Act Vlll of 1859, without waiting 
for the ten days prescribed by s. 324 of that Act, is 
illegal, and will be set aside. After passing judg- 
ment according to an award, such award cannot 
be re-siibmifeted to the arbitratorfor re-considf ration 
and correction. Pohkar Pershad v Punchum 
Rae 2 N W 235. 

(5) Remission to arbitrators after decision 
on special appeal 

158.— -A case having been referred to arbitra- 
tion without provision being made for a difiet- 
ence of opinion, and the arbitrators having given 
ill differing awards the Court of first instance 
tried the case anew, and dismissed the suit. 
This decision was confirmed on appeal. In spe- 
cial appeal the plaintiff ask^d that the case might 
be sent back to the arbitrators with a provision 
for difference of opinion, and that they might 
submit their award a second time. Held that it 
was too late at this stage to allow such a course. 
Thakaoi^ Bass Chuckerbutty v Ram Jeebun 
(3iuekei?butty 14 W R 150. 
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Notes.— 8 0 L J 475. 

159.— Arbitration — Decree m accordance 
with an award— Revision— Civil Procedure Code 
1882, Section 622. 

Keld^ that the omission of a Court to remit an 
award which determines matters not referred to 
arbitration is not subject to revision, and, although 
a revision lies against a decree based upon an ar- 
bitration award on the ground of material irregu- 
larity, yet that material irregularity must have 
reference to the proceedings of the lower Court 
and not to those of the arbitrator. 89 P R 1902 
F B; 64 P R 1870; 25 P R 1902 P C cited. 

Sita Ram v Dhanni Ram. 92 P R 1903. 


(6) Refusal 


of arbitipator 
award. 


to re-consider 


160. — The plaintiff in this suit sued the de- 
fendants to recover certain moneys presented to 
him on his marriage which he alleged the defen- 
dants had recei'^ed and appropriated to their own 
use. The defendants denied that they had re- 
ceived such moneys, but admitted that such 
moneys had been credited by the plaintiff’s father 
to the firm in which they, the plaintiff and the 
plaintiff’s father, were jointly interested, against 
a larger amount of moneys belonging to the firm 
which had been expended on the plaintiff’s marri- 
age. The parties agreed to refer the matter in 
dispute between them to arbitration, and to 
abide by the decision of the arbitrator. The 
arbitrator decided that the plaintiff could not 
recover the money he sued for, and which had 
been credited to the firm of which he was a part- 
ner, as a larger sum had been expended on his 
marriage out of the funds of the firm. The plain- 
tiff obtained the opinions of certain pandits to 
the effect that, under Hindu law, gift« on marri- 
age are regarded as separate acquisitions, and 
prayed that the Munsif would remit the award 
with these opinions, to the aibitrator. The Munsif 
remitted the award with the opinions, requesting 
the arbitrator to consider them, and to return 
his opinion in writing within a certain period. 
The arbitrator having refused to act further, the 
Munsif proceeded to determine the suit, and g^ve 
the plaintiff a decree on the ground that, in a 
joint Hindu family, presents received on marriage 
do not fall into the common fund. B-etd (Pearson 
J. dissenting ) that, there beipg bo illegality 
apparent on the face of the awards tie 
, Munsif was not justified in remittjiig tb^ 
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award, or in setting the award aside and proceed- 
ing to determine the suit himself, bnt that he 
should have passed iudgment in accordance with 
the award. Nanak Chand v Rant Narain. 

2 All 181. 

Notes.— 22 Jiad 202; 3 All 636; 30 All 
505 = 6 ALJ 658=(190.9)WN 228. 

(7) Refusal by arbitrator to act. 

161. — Arbitrator refusing to act — Award on 
one point only — Remission to arbitrator— Limi- 
tation — Adverse possession. 

An arbitrator made his return deciding one of 
the issues raised in the case namely, that the de- 
fendants had been in possession for more than 12 
years. Both the parties claimed under the same 
landlord. On remission by the Munsif thereupon 
himself decided it in favour of the plaintiffs. 
The subordinate Judge, on appeal, held that the 
award was sufficient for the determination of the 
case, and reversed the decision of the Munsij9f, 
and gave the defendants a decree in terms of the 
award. HeZfZ that, as the plaintiffs and the de- 
fendants claimed under one and the same land- 
lord, and the question between them being which 
of the two had the better title to the land in dis- 
pute, the case could not have been concluded by 
the finding of the arbitrator upon the question of 
possession, and that the Munsif had acted rightly, 
on the arbitrator declining to complete the award 
in deciding the case himself. Jonardon Mun- 
dul Dakna v Sambhu Nath Mundul. 

16 Cal 806 

(8) Appeal impugning propriety of order 
of remission. 

162. — Civil Procedure Code, 1877, s 520. 

An award was remitted under s. 620 of Act X 

of 1877. The arbitrators refused to re-consider it, 
and the Court thereupon proceeded with the suit, 
and gave the plaintiffs a decree. The defendants 
appealed from such decree on the ground, amongst 
others, that the award had been improperly re- 
mitted under s. 620. E.6l(l that the question 
whether the award had been properly remitted 
under s. 620 or not could be entertained in such 
appeal. Abdul Rahman v Yan Mahammad 

3 All 636. 

Bijt see George v V^s^ian Soupy 

Mud 204 
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Notes.— Ref: 31 Mad 345=18 M L J 228. 

(9) Omission of arbitpatop to carry out 
terms of reference 

163.— Filing agreement to refer to arbitration 
in Court- Becree-Civ. Pro. Code 1877, ss. 2, 250, 
522 k 524. 

The sharers of a I'oint undivided estate agreed 
in writing that such estate should be partitioned 
and the accounts thereof si-ttled by arbitration, 
and named one of such sharers as arbitrator, and 
agreed that he should settle all the accounts, show 
the surplus at each sharer’s credit, and prepare 
lots, after partition of the lands and houses compre- 
hended in such estate, and have them drawn wi- 
thin one year from the completion of the parti- 
tion. Subsequently one of such sharers applied, 
under s. 52 J, to have such agreement filed in 
Court. The other sharers not objecting to this 
course, such agreement was filed accordingly, and 
the case was referred to such arbitrator. Th6 ar- 
bitrator made an award whereby he parti- 
tioned such estate into lots, assigning some only 
of such Jots by name, and wherein, be stated that 
he had not been able to settle the accounts owing 
to the default of the parties, and that, consider- 
ing that the partition should take effect without 
any delay, he did not ask for further time. He 
further stated tha+ ‘-all the parties state that 
they will adjust the accounts after renewing the 
agreement,” and he requested that the unassigned 
lots might be drawn in Court. The Court made 
an order confirming the award, and it being ob- 
jected that the settlement of the accounts should 
not be postponed, but that they should he settled 
as agreed, directed that the arbitrator should 
settle the accounts, and gave him a year’s time 
for that purpose, and, some of the parties not be- 
ing willing to draw the unassigned lots, directed 
the distribution of such lots “in reference to the 
age and number” of the sharers. Held that such 
order was a “decree” within the meaning of ss. 2 
and 522, that the arbitrator should humself have 
drawn such lo*^ or he should have made the par- 
ties draw them, but, inasmuch as it would not 
have strained the agreement to have had such lots 
drawn in Court, and no objection had been 
taken to th^e arbitrator not having himself drawn 
them, it was not incumbent on the Court to have 
remitted the award in order that the arbitrator 
might have them; that thf Court, however 
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should not have distributed such lots in the man 
ner it had done, but should have drawn a lot for 
each person, and in acting as it had done it had 
acted contrary to the award, and for that reason 
its decree could not be maintained: and that, in 
confirming the award before the accounts had been 
settled and award made in respect thereof, the 
Court had acted erroneously, inasmuch as the 
award had left undermined a very important 
matter, viz., the settlement of the accounts, and 
the Court should, under s. 526, have remmitted 
the award for the re -consideration of the arbitra- 
tor, and, as it had the power to remit it upon 
such terms as it thought fit, the Court could 
have allowed one year, if necessary, for the settle- 
ment of the accounts; and on this account, and 
also because the Court had made an order post- 
poning the settlement of the accounts, and there- 
by made an order contrary to and in excess of the 
award, its decree must be reversed. Sadik 

Ali Khan v Imdad All Khan. 3 All 286. 

164— Civil Procedure Code (1882), s. 621— 
Legality of order remitting award for reconside- 
ration —Appeal 

An award, submitted by arbitrators, to whom 
all matters in dispute had been referred, seated 
that “defendant has not produced any witness in 
support of his contention raised in issues Nos. I , 
2 6, and 6, hence we have only to deal with issues 
Nos. 3, 4, and 7”, and, dealing with those issues, 
the arbitrators gave their finding. The award 
was remitted on the ground that the arbitrators 
had not determined the issues Nos. 1.2, 5, and 6. 
Beld, (1) the legality of an order remitting an 
award for the reconsideration of the arbitrators 
may be challenged on appeal against the decree 
ultimately passed; and (2) that the award ought 
not to have been remitted: there was no illegality 
un tte face of it, and there was a decision on the 
whc^e matter in issue between the parties. 1 4 W 
S 3^27; 1,1 Cal 172; 2 All 181 and 3 All 643, refer- 
ral to. y Vastiau Soury, 22 202. 

Butea:— Bef: (1908) W N 242; 31 Mad 345 = 
^ 13 M L J 228; 5 A L J 644; 18 M L J 485 
m$l Mad 479. 

(10) OiulssiuxL togive notice. 

Award— OmissiCn to give notice— Ss 

* ! 
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Omission to give notice as required by s. 516, 
Civ. Pro, Code, 1 882, is a material irregularity, 
14 All .843, 20 All 474, 3 Mad 69, 11 J/ad 144, 15 
Mad 354, U j9 R 1892-1896, Vol. II, 9 Ref. 
The spirit of ss. 516 to 522, Civ. Pro. Code, appears 
to require <-hat, if an award has to be remitted, 
the notice to be issued under s. 516 should be 
issued, when the award, in its final shape, is 
filed in Court. Ma Shwe Me y Maung Tok 
Tho. U B R 1897-1901 Vol. II 24. 

7 REVOCATION OF, OR WITHDRAWAL 
FROM ARBITRATION. 

(1) Revocation of agreement to refer. 

16 5 — It is almost a universal rule that a sub- 

mission to arbitration is revocable before award 
made. Surubjcct Narain Singh y Gourec 
Pershad Narain Singh, 7 W R 269. 

Notes:— Fol: 20 W R 420. 

(2) Mode of revocation. 

166 — A revocation by deed can set aside a 

deed by which a person binds him'^elf to abide by 
the decision of arbitrators. Revocation by parol 
may set aside a parol agreement. Notice is not 
necessary, Alla Ayappa v. Nunduta 

Peraiya alias Pera«ibotlu, 3 M H C R 82. 

But See, Nagasawmy Naik v. Rungaswamy 
Naik. 8 M H C R 46. 

Notes:— Ap: 1 N W P 252, 

167— Telegram staying proceedings.— 

In the course of arbitration proceedings in 
Calcutta one of the arbitrators received twe tele- 
grams purporting to be sent by the ptrties in Dar- 
jeeling to the arbitrators, the terms uf which were; 
“Stay further proceedings; arrange matters here”. 

that the telegrams sent to the arbitrators 
did not amount to an absolute revocation of their 
authority. Kellie y. Fraser, 2 Cal 445. 

Notes:— Appr: 22 Cal 451; 29 Cal 315, Fol: 
24 Mad 31; 33 Cal 1065=4 C L J 23^; 36 
Cal 69. Ref. 19 Cal 358; 24 Cal 190; 1 
W N 166; 4 Bom 482; 22 Bom 70J: 31 
Cal 274* 

168— Lapse of time^ Preaumptioh df re voca- 
tion from— Suit to enforce agreement to rete^w^ 

Where s6me hroutbs ha^ 
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m*nti <0 refer a dispute to arbitration, the plain- 
tiflE was held not to be debarred from considering 
the agreement revoked and prosecuting his suit. 

Jeorakhun Loll v. Muttra Pershad, 

1 N W Ed 1873, 252. 

(3) Ground for revocation. 

169 — Sufficient cause. — 

An agreement to refer an existing dispute to 
arbitration is as binding and capable of enforce- 
ment as any other lawful contract; and a sub- 
mission of such a dispute to arbitration once made 
is not, without just and sufficient cause, re vocable. 

Mad 83, overruled. 3 Mad 18.3 and 7 Mad 267, 
followed. Nagasawtny Naik v. Rungavamy 
Naik, 8 M H C R 46. 

Notes:— Bef: lO Bora 381; 27 Mad 112, Fol: 

13 M L J311. 

170 — Agreement to refer to— Civil Procedure 
Code — Revocation of arbitration. 

When parties agree to arbitration unless the 
provisions of the Code are expressly excepted by 
the parties to the agreement, it must be taken as 
having been agreed by them that it was subject 
to the Civil Procedure Code. When persons have 
agreed to submit the matter in dispute to the ar- 
bitration of one or more persons,no party to such 
an arrangement can revoke it unless for good 
cause, and no mere arbitrary revocation will be 
permitted, Dalu Ram v. Jai Ram, S C 17. 

X7i — Arbitration — Arbitrator subsequently 
indebted to one party or subsequently known to 
be so — Revocation of reference— Decision — Mis- 
conduct; — ^Where an arbitrator was, or had sub- 
sequently become, indebted to one of the parties | 
to the reference, the other party is entitled, on | 
becoming aware of such indebtedness, to revoke | 
and put an end to the reterence. An award made 
in spite of such revocation is invalid and unen- 
forceable. Mahomed Wahid-ud-din v. 

Hakimati, 29 Cal 278. 

Notes: -B^f; 58 P W R 1907 = 1 P R 1508 F B. 

172 — The parties referred the matter in dis- 
pute to arbitration, and the umpire was called in. 
J)efep4ant petitioned the Court to supersede the 
^ reference, on the ground that plaintiff’s side had 
Itamperin^ with the umpire, and it was like- 
^ 4 ly^ th^ latte!" would nqt impaitiaHy. The 
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Court superseded the reference and itself dig* 
posed of the case. Held, that the stipersedure 
wag not authorised by Chapter VI, Civil Proce- 
dure Code, and the case must be sent back to be 
disposed of according to the reference. — 

Kashmiri Das v. Mtissammat Paras, 
P R 28 of 1874* 

173-174— The Second Schedule r. 21 (1882 
S. B 26)— Arbitration — Award — Judicial miscon- 
duct — Indebtedness of arbitrator to a party — »Ar- 
bitratoT, as rauktear of one of the parties. 

Wherp parties have, out of Court, referred a 
matter in dispute to arbitration by an arbitrator, 
and it subsequently transpired that the arbitrator 
has been acting as a mnktear of one of the parti- 
es without any remuneration, the other party is 
entitled to withdraw from the reference. If the 
arbitrator, after receipt of the revocation, makes 
an award, such award cannot be enforced by suit. 
If an arbitrator is indebted to one of the parties 
at the time of reference and in either case does 
not disclose that faet to the other party, such 
party would be entitled to revoke the reference 
upon discovery of the fact, and in any event any 
award made by such arbitrator would be invalid 
on the ground of judicial misconduct. 17 Cal 
300; d C W K 351; 25 Cal Itl ref. to. 

Musstt Bibi Hakiman v. Mahomed Wahl* 
dttddin, 6 C W N 285. 

175— Long and unreasonable delay In the 
conduct of the proceedings— Civil Procedure Code 
(Act XIV of 1882), 8. 523 — 

A submission to arbitration can only be revo- 
ked on good grounds. The claimant, in a refer- 
ence to arbitration, is the person on whom, 
rh par Urns, it is incumbent to promote the con* 
duct of the proceedings; and when, th^efore, 
there is a long and unreasonable delay unexplain- 
ed by any act of the other party, either condto 
ing to it or consenting to it or waiving it, the 
latter is, prima fane, entitled to decline to go on 
with the reference, and to revoke the agreement 
for submission. Where an agreement to refer 
has been duly revoked, the Court is incompetent 
to order it to be filed under s. 523 of the Code of 
Civil Procedure. Coley v Dacosta, 17 Cal 200. 

Notes— Fol; 19 Cal 278. 

176— Omission to fix time within which 
aw^iTd shoi^^ld be made— ^(otioe.,— 
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According to the propei construction of the 
Oo'ic of Civil Procedure (that is t'' say, con^^trn- 
ing it with reference to the constitution of the 
Civil Courts of India and the abiding direction to 
them to proceed m all cases according to equity 
and good conscience), when persons have agreed ' 
to submit the matter in difference between them 
to the arbitration of one or more sp^^cified per- 
sons, no party to the agreement can revoke the 
submission to arbitration, unless for good cause, 
and a mdre arbitrary revocation of the authority 
is not permitted. Where no time was originally 
fixed within which tlie award was to he made, 
it is open to either pariy to hasten the proceed- 
ings by giving notice to the arbitrators that the 
award must be made, and an umpire appointed, 
within a reasonable time; hut where the time 
elapsing after the notice has been actively em- 
ployed by the arbitrators, and the delay has been 
owing to necessity which <-hey could not control, 
the parties cannot recede frim their submission 
by reason of the notice. 

» Pcstonjee Mussepwar.jec v Manockjee & Co 
10 W R P C 51 -12 Moore’s I A 112. 

Ablakhee Kooer v. Oodun Singh, 

15 W R 331 

177 — S. 50S C P C-Ileference — Uevocation — 

An award cannot be set aside by the Gouit on 

the mere surmise that the aihitration has been 
partial. After the parties to a suit have agreed 
to refer to arbitration, and the order of reference 
has been made by the r'ourt under s. 508 of the 
Code of Civil Procedure, neither of them con 
arbitrarily and on no sufficient ground withdraw 
from the Mgreement 12 M 1 A 130 followed. 

Natnsukh Rat v Umadai 
7 All 273; 5 W N 12 

JNotes—Pol: If) All 8. Dist* 9 All 2.53 

178— Withdrawal from the arbitration — 

The parties to a suit agreed through their 
attorneys to refer the suit to arbitration; and 
Judged order was by consent of both attorneys 
siined in order to carry out that agreement. 
The defendant was present at the two meetings 
of the arbitrators but after that he changed his 
attornej, and sent notices to the plauitiff and to 
the arbitrators withdrawing his sssent to the 
arbif ration and t^ook out summons alleging that 
fit si|n a si^ecial |iitbor!t^ to b|s 
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‘ arbitration 

attorney vo sign the consent order that order was 
not binding upon him:— 

Kdd, that the obiection was not valid and the 
order of reference would stand good. 

SemUe: — When a party has seen an order of 
reference to arbitration and authorized his attor- 
ney to consent to it, even though be does not sign 
it, that writing may be regarded as a special 
authorization in writing to his attorney to con- 
sent the terms referred to therein. Bhanmal v 
Mathiiradas. 1 Bom L R 261. 

(4) Revocation, of submission. 

179 — A reference to arbitration once made 
i*annot be revoked except for good cause and not 
at the mere will of one of the parties to it. 

Sultan Muhammad Khan v Sheo Prasad. 

20 All 145. 

180 — Revoking or superseding submission or 
leference — 

A legular submission to arbitration cannot 
be revoked by one of the parties. Pars Ram 
V Asa Ram PR9ofl870. 

181~Arbitration revocation of — Good caiise- 
Ooilusion of arbitratoi — 

A submission to arbitration can be revoked 
for good cause and not arbitrarily (12 M I A 
112 foil ). Where the arbitrator is in fraudulent 
collusion with the defendant, the submission can 

be revoked. Bansi Dhar v Sital Prasad. 
3 A L J 613=1906 AWN 253 = 2^ All 13 

181A-0 P C 0 22 r. 3 (1) The Second Schedule 
( 1882 £>« )- Arbitration, contract to refer 

to— Rule of r’ourt — Death of one party, effect of 
— Revocation of contract only for just and suffi- 
cient cause — Reave of Court — Abatement of 
arbitration: — Under the English common law 
the authotity of an arbitrator may, at any time 
before the award is made, be revoked at the 
pleasure of any party to the submission, whether 
such submission be by agreement in writing, bond 
deed or Judge’s order or order at msiprni^ Such 
authority is, tfiArefore, revoked in England by the 
de«tb of any one of the parties to the spbmis- 
sion Id R R 580: 7 Taunt 57; referjrecl to. 
rule of English common law hs,s not he^n 
; in so tb^t c<^ntract^ 
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7 Revocation of, on witlidnawsl from 
arbitration - Contd. 

Hie decision of an arbitrator are not revocable at 
the mere will or pleasure of t>>e parties. 8 M H 
C B 46 followed A submis'^ion which has not 
been made a rale of Court is not revocable with- 
out -just and sufficient cause, and a subinisMon 
wh’ch has been made a rule ot Couib can he 
revoked only with the leave of Ooint for goo<i 
cauee shovvu. 12 M 1 A 112, referred! to. Wane 
an uncle and his nephew who were members of 
a loint family entered into mi agreement in 
writing [to submit their disputes relating to the 
partition of their joint property to the decision 
of spme aibitT-ators, and the uncle applied under 
5S3 to have the agreement filed and the ap- 
plication was registered and rmmbeied j^s a suit, 
but pending the pncetdings befoie the aibi- 
trators the uncle died and his daughtei’s son, 
alleging himself tu be the adopted son of the de- 
ceased, applied to continue the ^uit—B'e/d (1) 
thatthe suitdid not abat**, (2) that Hie contiact 
of submission not being peisonal to tho deceased, 
was not revoked by the death of one of the pai- 
ties; and (3) that the procedure presenbed in S 
367 CPC was the one that should have been 
adopted. Venkata Satyanarsyara v 

Venkata Rangayya 13 M L J 31t = 

27 Mad 112. 

Notes:—Ref. ( li<OS ) W N 228-~30 All 565 = 

5 A L J 658. 

182— Arbitiation- -Submission out of Couit, if 
revocable — Agreement to refer to arbitration, if of 
personal nature. 

The submission of an existing dispute, once 
validly made, is not revocable without just and 
sufficient causp, even in the case of a submission 
which has not been made a rule of Court. 

Agreements to lefer to arbitration cannot, 
therefpre, be rightly deemed as essentially of a 

personal nature, revocable at the mere will of 
a party. 

Rtfmji Ram v Saligpam. 14 C L J 188. 
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7 Revocation o", or vi^ithdrawal from 

arbitration- Contd. 

(5) Appointment of new arbitrator, 
power of 

183 —An application for an order of reference 
to aibitration was made by the two defendants in 
pel son, but by the Pleader of the plaintiff, who 
was not opecially mthorized to join in it. The 
making ni an order was posfnoned for four days, 
when tihe lequind authoi fz jtion WdS produced 
and the ord*-r made. Four days after, and before 
the aibitiatoi began pioceedings, of the 

defendants applied to have another person ap- 
pomtetl arbitratoi. 

Held that the application was, upon the 
production of ti^e authorization complete and 
efffctnal, -ird that it was not compete nt to the 
Court to revoke the Older of rei<ience upon the 
application otone of the parties. 

Halirabhai Karimbhaiv Shankar Sai. 

PJ (1885) 242-10 Bom 381. 

Notes -Ful 1 Bom L U 2(11 Ref.3 ALJ 

18o = (1506y W IN .^,1. 

(f>) Revoc«tton by one i arty. 

184-.‘‘Suffinent cause ’'-Civil FiocVdure 
Code, 1859, s 826.-- 

The fact of one ot Hie parties to the agree- 
ment revoking his submission is not a sufficient 
cause ” within the meaning of s, 326 of Act 
VlllofiSSO, The English cases on the subject 
consider^. Pestonjee Nusserwanje* v 
Maneckjee. 3 M H C R 183 . 

S. C. on appeal 12 Moore’s I A 112* 

10 WRPcSf. 

Santanja v Ramaraya. 7 257 

(7) Examination of arbitrator as a witness, 

185~Arefeienceto arbitration made under 
an order of Court cannot be revoked at the in- 
stance of a party. If an arbitration award is 
set aside and the matter is tried as a suit before 

the Court, the arbitrator cannot be examined as 
awithnessas to the grounds of his decision but 
only to prove any admission which may have 
been made beloro him in the course of arbitra 
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arbitration 

lion, and which might be material evidence. 

Kilmoinee Bose v Mohima Chunder Butt. 

17 W R 516. 

Notes— Eef, 10 Bom 381. 

(8) Revocation of agreement to have case 
decided on the evidence of third person. 

186— Agreement to abide by oath of third 

party Oaths ( Act X of 1873 ) ss. 8 — 12— 

Bevocation— of agreement — Oiv. Pro. Code 1877, 
Oh XXVll. 

The plaintiffs and some of the defendants in 
a suit agreed that the matters in difference bet- 
treen them in the suit should be decided in ac- 
cordance with the statement made on oath by one 
i after he had made a local inquiry into such 
matters. The Court trying the suit accordingly 
directed that J should be examined on a certain 
day. Before J was examined, the defendants 
objected to the case being decided in accor- 
dance with tJ’s evidence, but the Court disallow- 
ed the objection and having taken J’s statement 

oath decided the case in accordance there- 

tTith. 

H>M, by the Stuart , 0 J that the provisions 
of section 8 to 12 of Act X of 1873 were not ap- 
plicable to tbe reference of the case to J ; that 
such reference was in the nature of a reference 
to arbitration under the Code of Civil Procedure; 
that it would have been valid and binding on the 
parties and all the defendants joined in it , but 
that , as all the defendants did not do so, the 
proceedings were illegal and they should be 
set aside and the suit be decided on the me- 
rits. 

Held^ by Oldfield, J., that the reference of the 
case to J was not made under or governed by 
the provisions of the Code of Civil Procedure re- 
lating to arbitration, and therefore the defend- 
ants were competent to revoke the agreement ; 
and that, assuming the reference was made under 
the provisions of the Oaths Act there was no rule 
of law prohibiting the revocation of such a refe- 
rence, and therefore the defendants were com- 
petent to revoke the sam<=‘. Lekhraj Singh v 
Dulhma Kuar. 4 All 302. 

Notes:— Ref: 18 All 40 , 29 All 49. Appr: 3 A 
LJ664«C1906) WN 380. 
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(9) Revocation by Court. 

187— illness of arbitrators— Civil Procedure 
Code, 1859, s. 518. 

Where one of the arbitrators had been ill and' 
the time for sending it is elapsed before they 
could make their award, the Court superseded 
the arbitration and recalled the suit. ^ 

Joseph v Sreerker. Bourke, 0 C 359 

188— Where a suit is referred, and one of the 
arbitrators becomes unable to act, the Court can 
supersede the reference,and decide the case itself, 
P. R. 66 of 1870,— — Where it is apparent 
that the reference will be fruitless, the Court may 
itself proceed with the case to final judgment, 
Mehtab v Mussammat Madan P R 24 of 1875. 

189— Civil Procedure Code, 1882, Sections 98, 
610— Dismissal of suit pending reference to arbi- 
tration. 

ISeld, that an order dismissing a suit under 
Section 98 of the Civil Procedure Code cannot 
properly be made when the suit has been referred 
to an arbitration which is still pending at the 
date of the order of dismissal, unless an express 
order superseding the arbitration for sufficient 
reasons under Section 610 of the Code has first 
been passed. 

Held, further, on the facts of the case, that 
the order of the lower Court simply dismiss- 
ing the Sint under Section 98 of the Code could 
not by itself be construed into an order supersed- 
ing the aibitratibn under Section 610 of the Code. 
ImamDin v Jawahari, 10 PR 1899. 

(10) Withdrawal from arbitration. 

190— Civil Procedure Code 1569, s. 326. 

Either of the parties in a reference to arbitra- 
tion may withdraw from the ‘proceedings at any 
time previous to the making of the award, un- 
less the submission to arbitration has been made 
a rule of Court under s. 326 of the Civil Procedure 
Code. Alla Ayappa v Nundala Peraiya aH^ 
Perambhotlu, ZWBCR 82 

But see Nagasawmy Naik v Btiiigasatny Nai^. 

8 M 1%,R'46, 

Notes:-Ap: 1 N W P 252, k. , 

(J. ^ the Second Schedule 
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7 Revocation of, or withdrawal from 
arbitration - CoM. 

( 1852 -Ss. 373, 325 ) Application of S. 373 to 
application S. 526 — Award, application to file— 
Withdrawal: 

S. 373 is applicable to an application filed un- 
der s. 626 to file an award made without the 
intervention of the Court and the plaintiff can 
withdraw the application at any time prior to 
the delivery of judgment and preparation of the 

decree. Gatiri Shankar v Maida Kocr. 

31 Cal 516. 

192 — Arbitration reference to application be- 
fore Commissioner — Civil Procedure Code ( Act 
V of 1908) Sch II— Reference to arbitration, with- 
drawal from. 

An application for refeience to arbitration to 
be operative must be presented to the Oouit. It 
cannot be entertained by a Commissioner appoin- 
ted to examine a witness. 

Parties can withdraw from a reference to arbi- 
tration, when there has not been a completed 
agreement for reference, for instance when it is 
not yet settled upon what terms as to remunera- 
tion, the nominated arbitrator is to act. 
Asutosh Deb Sarkar v Apurba Kumar Deb 
Sarkar. 10 CL J 449=4 Ind Cas 370. 

(11) Refusal of some arbitrators to act. 

193 — Civil Procedure Code, 1859, s. 319 — Re- 
fusal to nominate other arbitrators— Withdrawal 
from arbitration. 

Where some of the arbitrators named in an 
arbitration agreement refuse to act, and the par- 
ties do not agree to appoint others instead of them, 
it is not incumbent upon the Court to appoint 
other arbitrators, unless both parties agree, the 
provision of s. 319 being not obligatory, but sim- 
ply permissive. Held further that, under such 
circumstances, the refusal on the part of one par- 
ty to nominate other arbitrators does not amount 
to a withdrawal from the agreement to proceed 
to arbitration. Sada Sookh v Shiva Dyal 

1 Agra 109. 

Notes: -Pol: 25 Mad 736. 

(12) Withdrawal from arbitration. 

194— Ground for withdrawal. 

A paity is not etttitled to withdraw without good 
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cause shown from a submission to arbitration. 
Where an award was about to be pronounced and. 
a party withdrew on the grounds, first, that the 
arbitrator was entering into foreign matters ; 
and, second, that a minor was likely to be inter- 
ested who would not be bound, the grounds were 
held not to constitute a good ground for with- 
drawal. Ram Coomar Shaha v Kala Chand 
Shaha. 21 W R 395. 

195— Agreement not fully carried out as 
to number of arbitrators 

The parties to the suit agreed to refer the dis- 
putes between them in another suit to the arbi- 
tration of five persons named by them, and did not 
agree to accept the decision of any less number 
of persons so nominated. Three only of the 
arbitrators nominated were proceeding with the 
arbitration, and one had declined to act. Held^ 
that the suit, which was one to put an end to the 
arbitration, was maintainable. Parmeshar 
Dat V Hapi Naik. 7 N W 357. 

197 — Agreement to withdraw suit — Failure 
to make award— Application for restoration to 
file of Court. 

A suit was, by order of Court, referred to three spe- 
cified arbitrators, who were to make an award with- 
in six months, and in case of difference of opinion, 
all matters in dispute were to be referred to the 
decision of an umpire. The arbitrators had only 
one meeting, at which an agreement was come to 
by the parties to settle all matters in dispute 
among themselves and withdraw the matters 
from aibitration, which was accordingly done, 
bat nothing appeared to have been afterwards 
done. No award was made by the original arbi- 
trators within SIX months from the reference. On 
application by the plaintiff to have the suit res- 
tored to the file of the Court,— that the 
was still pending, the arbitrators not having de- 
termined it while they had jurisdiction to do* so, 
and it was ordered that it should be brought 
again before the Court. Gapi Nath Namdi y 

Shib Chandra Nandi. 6 B L R Ap 74 

(13) Order dismissing petition to revoke 
a submission to arbitration. 

197 A— CL 15 Order of a Judge refusing to 
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decide whether arbitrators are going beyond the 
scope of their authority— Judgment — Appeal — 
Construction of submission to arbitration — Insu- 
rance against fire— Liability of company for 1 Hi- 
ther losa,-An order of a Judge dismissing a peti- 
ti6n to revoke a «?ubnlission to arbitration, on the 
ground that the arbitrators are going beyond the 
scope of the reterence, is a judgment within mean- 
ing of cl. 15 of the Letters Patent and as such is 
appealable. Such an order compels a paity to 
submit to the jurisdiction of arbitrator*, thougli 
bo complains that no such -jurisdiction exists. 

It decides a question of right, namely, whether 
or not he is, by the terms of reference to arbi- 
tiation, deprived of his right at common law to 
havp the dispute decided in the ordinal y way in 
a Court of law. It goes to inrisdictioii and is not 
passed as an exercise ot discretion. 

Per Chunthirarlny J. — When a submission to 
arbitration is being construed, a cardinal piinci- 
ple to be applied is that by a submission to arbi- 
tration a party deprives himself of the right at 
common law to have the dispute to which the 
submission relates decided by a Court of law It 
must therefore appear clearly from the terms ot 
the submission that with reference to any point 
the party has so deprived himself. 

The loss or damage by file, which is insured 
against in a policy of insurance, cannot include 
loss caused by deteiioration of the property insur- 
ed consequent on neglect (if any) of the Jnsuiance 
Companies to take care of it, if they have taken 
possession. A loss so caused is not an inevitable ' 
or direct consequence of the mischief by fire. It i 
is '^nly where mischief arises from lire (in fire in- 
surance cases) and from the penis of the sea ( in 
rahiine insurance cases ) and the natural and 
almost inevitable consequence of that mischief is 
to create further mischievous results, that un- 
derwriters become responsible for the further 
mischief so incurred (1851) 6 Ex. 468 ref. to. 

IV/' Batrhelor^ J. — The lo'^s insured against is 
limited to the loss by fire ( which includes the 
loss by water in extinguishing the fire ) and 
cannot conveniently embrace all possible da- 
mages. however remote, which could, by ingenu- 
ity, be traced up to some connection with the 
Ire the ultimate mnsa sine (jua non. It is 
tp hold that damages arising from the j 
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alleged negligence of Insurance Companies while 
in possession are properly claimable in pursuance 
of the contract of insurance for, whereas this 
contract refers only to loss by fire, those damages 
would arise from an origin totally different and 
wholly distinct and separable from the fire, name- 
ly a neglect of some duty imposed on the Com- 
panics after the loss by fire or water bad become^ 
an accomplished fact. 

The Bombay fire Insurance Co. v Ahmed- 
bhoy Habibhoy. It Bom L R 1=* 

1 Ind Cas 14 j = 34‘ Bom 1. 

Arbii ration — Awards.-See — Compromise- 
compromise of suits under CPC. 

37 P R 1895 

Arbitration Awards: See-also cases under 
Award. 

8 AWARDS. 

(A) CONSTRUCTION AND EFFECT ON 
(1) Rule of construction. 

198— Oral e^ndence given by Aibitratois — 
Language of the Award. 

An award should be construed, not by the oral 
j evidence given by the arbitrator*, but by looking 
I at the language of the award itself Ganeshec 
V Chotay Lai. 3 N W P 117 

199— Construction of document -Award- 
Term in an award granting pre-emption to the 
co-owners over the joint family property— Pro- 
perty sold through Court in execution of decree 
—The condition of pi’e-emption attaches to priva- 
te and voluntary sale-Court sale not effected by 
the provision. 

An award, which effected partition of certain 
family property, provided, among other things 
that, in the c«se of a sale by any of the co-sharers 
of his portion of the house of residence, he should 
sell to his co-sharsr for Rs. 18o0, and that he 
should not sell it to an outsider until the expirat- 
ion of two mohths from the date of a notice in 
wntting saying that they (co-sharers) were not 
willing to buy it. 

The share of one of the oo-sfaarers w«s sabeo- 
quently sold in exeoution of a decree against fco, 
and purchased by an outsider.Tbe other oesfaj*? 
then sued to have it declared ihat the pnro|has8‘ 
the Oouit sale was not binding npOb^to. 
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thaf the privilege, which the award conferred 
upon the co*«»har»^rs of h-^coming purcha«iers by 
pre-emption attached to sales made privately and 
willingly, and not to sales m mnttnn, Vithal 

Narayan Karandiker v Maruti Narayan 
Kale. 12 Bom L R 582. 

200 — An award implies an adjudication or 
decision by an arbitrator upon the matter sub- 
mitted to him. A mere petition by the arbitrator 
reciting that he had induced the parties to settle 
their dispute by a ra/inama does not amount to 
anawird. Thakap Das v Jaswant Rai 

1 P R 1904. 

201— Award-Charge in an award — Persons 
not parties to the reference— Not available; — 

The defendant’s mother owed a debt to the 
plaintiff. There was a reference among the 
members of the defendant’s family with a view 
to partition, and there was a dispute whether the 
award which was subsequently made a decree of 
the Court, it was provided that this debt was to 
be paid to the plaintiff on the rf«ponsibility of 
the defendant’s share. 

Held^thp'^ there was no trust in favour of 
the pl?*C«friff and she could not take advantage 
of the charge in the award. She was neither a 
party to the reference, nor was ]t intended for 
her benefit (11 I A 20 = 6 All 322 Ref:) 
Shrinivasayya v, Sit«mma, 5 M L T 199. 

202— Arbitration — Judgment in accordance 
with award — Decree following judgment. — 

An order passed under Section .532 of the 
Civil Procedure Cede in accordance with the 
award could not be reviewed into anex-parte one 
and then set aside even if it was passed m the 
absence of the defendant, who had put in no 
objections notwithstanding the service of a no- 
tice to file objeob’ons, if any, within the prescri- 
bed period of ten days.-Sidhu Ram v Gaman. 

98 PR 1900. 

203— Award, essentials of— Valaator and 

arbitrator, difference between— Civil Procedure 
Code, S8..506, XXVIL S 53 5 and the 

following sections of Chapter XXVII have to be 
read with and by, the light of the preceding sect- 
ions in the same chapter. The reference to arbitra 
|fon S. &25 be understood in th^ same 
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sense as a reference to arbitration under S, 506 of 
the code, and there should be a matter in differ- 
ence between the parties in both cases. If there 
was no matter in difference between the parties, 
the valuation made by some persons appoint- 
ed by one or both of the parties is not an award 
within the meaning of s 625 CPC. Difference 
between arbitrator and valuator pointed out. 36 
Beav 306. 12 East I l8 Q B. D. 7. 28 Oal 155. 

foPowed. Macnaghten v Rameshwar Singh. 

30 Cal 831. 

204— Binding character of award — Award 
not an agrenment but a judgment — Parti ee can- 
not nullify an award by non-action, hut must 
agree mutually to treat it as nullity. 

An award is not a mere agreement but is 
equivalent to a judgment; it is binding between 
the parties in all matters which it professes to 
decide. When once a matter has heeen decided 
between the parties, the parties ought to be 
concluded by an .adjudication, whatever it may 
be. 

* 

In order that the parties should be remitted to 
their previous right, it is not enough, that the 
award was not enforced or that even both parties 
objected to it. There must be positive evidence 
that b'^th parties agreed that the former state of 
things should be restored, (t Q B 669; 19 Mad 290 

Laldas Jibhai v Bai Lala. 
11 Bom L R 2f)-=.5 M L T 226 = 
1 Ind Cas I05. 

205— Instrument of partition— Award direct- 
ing a partition — Stamp. 

An award whereby the arbitrators indicate the 
division of property among the rival litigants la 
an instrument of partition within the meaning of 
s. 2, cl 15, of the Indian Stamp Act 1895. 

Kalidas v Tribhuwandas. 8 Bom L R 869 

«81 Bom 68. 

206— Act Vni of 1859, Section 327. 

The plaintiff filed an application under Section 
327, Act Vrii of 1859, to enforce an award. The 
award was really a petition from the arbitrators, 
stating that the parties had by their advice sett- 
led the dispute amicably between them, and exe- 
ehted a document embodying the terms of tlm 
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tlement, which the arbitrators presented with iatiif being: decreed his rights under the award. 


their petition to the Commissioner. 


^eld^ (Stuart, 0 J„) that as the plaint stited 
mattw: sufficient to enable the Court to consider 
the vaUdity of the claim made by the suit, and on 
tli» IftCMand merits to do justice between the pa 
Tties to the award, the objection to the form of 
o stand, in the way of the 

M li. 


Hajah Pinhi Singh v Dya Kishen. 

5N W P 226. 


that the petition filed by the arbitrators 
was not an award. Ahdnl Rehman Khan v 
Ghutam Kadir Khan. P R 79 of 1877. 


(2) Effect of award. 


209 — Effect. 


207 — An award drawn up by an unprofessi- 
onal arbitrator in India is not to be construed 
with the same strictness as it would be in Eng- 
land, but in accordance with what may reasona- 
bly be supposed under the circ^imstances of the 
case to have been the intention of the arbitrator. 

Abdul Majid Khan v Kadir Begam. 

20 All 245. 


Held that the parties, having signed the award 
or arbitration, must be bound by that until it is 
legally set aside, and the plaintiff’s suit to enforce 
his right, irrespective of the award, was not mai- 
ntainable. Golam Ali Khan v Imam AH 


2 Agfa Rep A C 224. 


210— Award, unenforced—Effecfc of suit on, 
for possession of immoveable property— Limitati- 
on Act, Articles 142 and 144: 


The plaintiff alleged that certain property 
was the hereditary property of himself and his 
brother N; that it had been determined by an 
award that if the plaintiff or IST desired to mort- 
gage or sell their respeetive shares, they should, 
in^tbe first instance, mortgage or sell to one ano- 
ther, and, if one party declined to take in mort- 
gage or purchase, that the other should be at liber- 
ty to alienate elsewhere; thatN had, however, ex- 
ecuted a bond in favour of R, in which he had 
hypothecated the property, and stipulated that the 
debt should only be recoverable from the proper- 
ty hypothecated; that N had confessed judgment 
in a suit brought against him by R on the bond, 
and had allowed a decree to be passed against the 
property; and that, as the bond had the effect of a 
deied of sale, and had been executed with an inte- 
nt to defraud him, he. sued to obtain possession 
of the property and a declaration of his title there- 
to as purchaser The Lower Courts decreed the 
plaintiff’s claim. R, in special appeal, pleaded 
that the plaintiff had no cause of action, the pro- 
perty not having been sold. Held (Pearson and 
Spankie, JJ.,) that the mere hypothecation of the 
property did not give the plaintiff a title to it as 
purchaser, and that the suit, as brought, must be 
dismissed. 


If an award is valid, it is operative even though 
neither party has sought to enforce it either by a 
regular suit or by an application under S. 525 0 
PC.. 8 I A 73, 8*^0 18 Cal 414 ref 


Per Moherjee. .7,— A valid award operates to 
merge and extinguish all claims embriced in the 
submission and after it has been made, the subm- 
ission and award furnish the only basis by which 
the rights of the parties can be determined and 
constitute a bar to any action on the original de- 
mand It possesses all the elements of vitality 
even though it has not been formally enforced and 
it may be relied upon in a litigation between the 
parties relating to the same su!)ject matter, and 
it is binding upon the parti‘»s as embodying an 
adjudication of their rights. A suit ou an awaM 
is governed by Art 1*2 or 144 of the Limitation 
Act, Bhajahari Saha Batii Kya v Behary 
Lai Basak. 4 C L J 162=33 Cal 881. 


211— Mere dissatisfaction does not render an 
award ineffectual— Agreement to repudiate. 


Held that an award has the force of a binding 
contract or final judgment unless there has beep 
an agreement to repudiate it the mere exprewip® 
of dissatisfaction with it by both the parties, be- 
ing insufficient to render it ineffectual. ^ 


Pokerdas Boltimal. 


1 Sind L R 230. 


“1 f j 

212— Arbitration— Award dfrectfipg 
to plaintiff within two mouths ^7 




• ^ - I*', nil 
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An awarfi T>y arbitrators directed defendants 
to pay certain amounts to plaintiff by effecting 
a division within two months if there were no 
obstruction, and assigning to plaintiff the debts 
which fell to the share of each of the defend* 
ants. 

Ilehi, that, on the defendants’ failure to pay 
to plaintiff as aforesaid, the plaintiff was not en- 
titled to interest under the Interest Act after the 
said period of two months, as the time of pay- 
ment was not certain. Rangasamy Mudaliar 
V Srinivasa Mudaliar. 8 M L T 405 

918 — Party added during arbitration. 


In a suit pending before arbitrators, a person 
wboismad^'a co-plaintiff on application, and 
makes no objection to the arbitration, is ]>ound 
by the award. Shitanath Biswas v Kishen 
Moliun Mokenjee. 5 W R 130. 


Notes — i'bl. 1 1 Cal B7 Dist: 
W N 268. 


28 Cal 308 =5 0 


214 — Defence of submission to aibitration 
and award upon the matter in suit before suit 
brought. 

An award upon a question referred to arbitra- 
tors, on whose part no misconduct or mistake ap- 
pears, concludes the parties who have submitted 
to the reference from afterwards contesting in a 
suit the question so referred and disposed of by 
the award. Two widows of a deceased Hindu 
referred generally to arbitrators the question of 
their rights, respectively, in the estate of theii 
deceased husband, including the matter wbethei 
there wa«, or was not, any cause disentitling the 
widow who afterwards brought this suit for her 
share in the estate against the other who had 
obtained possession of the whole. The arbitratois 
declared her to be disentitled to succeed to any 
portion of the estate, and awarded her maintena- 
nce only. Meld that, in the absence of mistake 
or misconduct on the part of the arbitrators, the 
award was binding on the parties. Bhagoti. 
V Chandan. 11 Cal 386; L R 12; I A 67. 

Notes:— Ref: 3H Cal 881 =4 CL J 162=11 
Bom L R 20. 

216— -Submission— Reciproo’ty of obligation 
of parties to award. 

An arbitrator’s award ^declared tl^e right of a 


C. 0. 105 
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member of a Hindu family jointly possessed of 
village houses and property, such member being 
deaf and dumb, and not a party to the arbitrati- 
on and award. He afterwards sued for separate 
possession as against the others, ^who in their de- 
fence denied his title to inherit by Hindu Law, 
on account of his physical infirmity which wai 
from birth. The award having been produced at 
the hearing, held that this member of the family, 
being a stranger to the submission to arbitration, 
was under no obligation to abide by the award; 
and that he, consequently, could not avail him- 
self of what the award contained in his favour. 
Hira Singh v Gunga Sahai. 6 All 322 P C 
=11 1 A 20 Affirming, Ganga Sahai v. 

Hira Singh. 2 All 809. 

Notes.-Ref: 25 Bom 129; 12 All 1 F B; 10 C L 
J 41 ; 14 C W N 75. 

216— Award not made on reference by all 
the parties —An arbitration award, not being one 
which has been made upon a reference by all 
the parties to the suit, is not capable of being 
converted into a final decree under the provisiona 
of Oh. VI Act VIII of 1859, though it is evidence 
against any party who agreed to the reference. 

I Beejoy Chunder Banerjee v Bhyruh 

Chunder Banerjce 15 W R 427. 

217 — Arbitration award, if binding on a par- 
son not party to the reference — Civil Procedure 
Code (Act XIV of ld82) s. 606 — Acquiescence- 
Conduct of the pa) ty. 

Mere silence on the part of a person, not 
party to an order of r'^ference to arbitration, and 
his omission to inform the arbitrators that he was 
not a paity to the reference cannot make the 
award of the arbitrators binding him even though 
during the arbitration, he produced, through a; 
servant, a document before the arbitrators in 
obedience to a summons and declined to produce 
others. Beni MadhubMitter v. Preo Natli 
Mandal. 5 C W N 268=28 Cal 803. 

Notes.— Ref : 14 C W N 75; 10 0 L J 41. 

217 A— Partition by arbitration -Award not 
binding on the heirs who were not parties to the 
agreement— Minor. It is a fundamental principle 
that no one is bound by any contract or by a deci- 
Sion in any proceeding to which he, or some one 
through whom he claims, was not a party. 
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A partition by arbitration may bo bmding on 
a minor, but only when he is not ininriously afte- 
cted thereby, when it is fair and when he has been 
duly represented. Ma Gyi v Maung Po 

Hmyin. 8 IndCas4.39 

218 — ^Arbitrator's award — Representation of 
minor’s interest— Ratification — Kullity— Suit to 
set aside decrees and sales in execution — Minor- 
Guardian ad litem-Married woman — Guardian of 
the person of a minor-Oivil Procedure Code (Act 
XIV of 1882) Secs S44 and 4^7 — Guardian and 
Wards Act (VllI of 1890) Sec. d3. 

Where in an arbitrators’s award tbe appellant’s 
sister was described as aciing for herself and as 
guardian to the appellant and at the date of the 
award an application, which was subscquertly 
rejected, was actually pending in the name of the 
appellant’s sister for s certificate ^f guardianship 
of the appellant. 

that the statement in the award was 
unjustified, and that in the absence of ratification 
the appellant was entitled to a declaration that 
the award was a nullity as far as the appellant 
was concerned. 

Section 244 of the Civil Procedure Code (Act 
XIV of 1882) applies to questions arising between 
parties to the suit in which the deciue was passed, 
that is to say, between parties who have been pro* 
perly made parties in accordance with the provi- 
sons of tbe Code, Under section 457 of the Civil 
Procedure Code a married woman is disqualified 
from being appointed guardian ad htem;md that, 
therefore, the appellant was never a party to any 
of the suits in the proper sense of the teitn. 

Section 53 of the Guardian and Wards Act, 
which gives a preference to the appointment of the 
guardian of the person of a minor as guardian for 
tbe suit, leaves section 457 of the Code of Civil 
Procedure untouched, and that the effect of the 
two statutes, read together is that a proper guar- 
dian of the person of a minor may. if properly 
qualified, be preferred as his or her guardian 
adhtem, Rasbid nn-nisa v Muhammad 
Ifimail Khan. 1 0 C L J 31 8. 

219 — Consent to arbitration — AmbJgruity in 

award. 

■ ^ having arisen as ^ thp bb|$p#ar;^ o| ’ 
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two estates the parties joined in s petition to the 
Settlement Officer of tbe district to appoint arbit- 
rators for the purpose of settling the boundary. 
That officer appointed arbitrators who subse- 
quently made the following award: ‘Having in the 
presence of the karpurdazes of both parties taken 
down the depositions of tbe witnesses of both 
parties on the disputed locality and made investi- 
gation and enquiry on the spot, and having obser- 
ved the aspect of the place, we have ascertained as 
follows.’ They then proceeded to state the bound- 
ary Going along West from the high peak of 
SathooPahar, which is on the South of Lupbapara, 
one comes to a gurh called Rajgnrh; on the South 
of it is Doobhiadidi in Mahomedabadjon the North 
of that gurh is Kolarkoonda in Belputta; on the 
West of it is Perma hill, on the East, South, and 
West i« Mahomedabad on tbe Noitb is Belputta.” 
At the foot of the award were the words, 
Decision of the arbitrators confirm- 
ed,” dated and signed by the Deputy 
Collector. The parties to the award afterwards 
petitioned the Settlement Officer to lay pillars 
along tbe line settled by the arbitrators but he 
refused tbe application, but made an order that 
“ if the petitioners construct the pillars themse- 
lves, there will be no likelihood of Objection here- 
after It is not necessary for the Court to pass 
any order in this matter.” Meld (1) that both 
parties had accepted the award: (2) that the 
award was not ambiguous; (3) that the effect of 
the award was not merely to determine possession 
at the time, but to determine the right to the 

land itself. Ramrunjun Chuckerbutty v. 
Ram Prosad Dass 13 C L R 26 

220.— Refusal to award interest to Mahomedan- 
Suit on mortgage. 

Plaintiff, who was a Mahomedan, sued upon a 
mortgage executed by the defendants who were 
also Mahoraedans, to secure certain sums advanc- 
ed by him, with interest at 24 per cent. Tbe de- 
fenderits pleaded an award by which tbe arbitra- 
tor, to wh^m tbe question of the defendants’ lia- 
bility under the mortgage and certain cross-claims 
which the defendants urged against the plfhb^ff 
had been referred, had found that the 
was entitled to a particular sum uud^r the 
gage for pdneipah but that^ as U 
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ti£E contended that the award was bad. Held on 
appeal, that the plaintiff was not entitled, by rea- 
son of interest having been disallowed, to treat 
the award as a nullity, that the omission by the 
arbitrator to allow interest was a mivstake which 
might be rectified by the Court, and that the aw- 
ard must be taken to be binding on the plaintiff. 
Held^ further, that the plaintiff was entitled to 
proceed on the mortgage, and that the sum found 
due by the award having been a portion of the 
mortgage debt, the plaintiff was entitled to the 
usual mortgage decree for the sura found due 
with interest at 24 per cent, from the date of the 

award, Moonzoorad Dowlah v Mehidi Begum 

7 CLR 206. 

Notes.— Ap 7 0 L R 267, 

221-222 — Presumption as to authenticity of old 
documents— Evidence of possession Mainten- 

ance — Grant of villages for — Nature of grant, 
whether absolute or resumable. 

A grant of villages was made by a taluqdar to 
his younger son for maintenance. The elder son 
inherited the family tnluq In the next geneia- 
tion, in 7869, an award was made by a body of 
Oudh taluqdars. as arbitrators on the submission 
of the disputants, who directed that the village 
“given as maintence be decreed in favour ot the 
grantee to continue as heretofore”. The questions 
raised in that award were, whether the villages 
had been granted only for life, or wore inheritable 
by the descendants of the grantee and whether 
the taluqdar, or the holder of the grant for the 
time being, was liable ft)r the levenue on the 
villages. The same questions were now raised by 
the third generation, who were the great-grand- 
sons of the grantor, on the construction of the 
award. There was no limitation in the original 
grant of the villages to the grantee personally, 
nor was the grant expressly declared to be to him 
and his lineal descendants through males. But 
possession had followed in that order and the 
taluqdar had always paid the revenue. The aw- 
ard not having been filed withih six months after 
the passing of the Oudh Estates Act 1869, did 
not come within s S-J of that Act. KeUL (1) That 
the award was not on that account invalid. It 
was obligatory upon both parties to the submis- 
sion and upon those whose interests they repre^ 
^sented: (2) That evidence of antecedent pos- 
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ssesaion of the villages, as well as of the quasiju- 
dicial acts of the arbitrators, was admissible; (3) 
That the terms of the award conferred npon the 
grT.ntee and his descendants, the right to possess 
the villages free of rent to the talukdar, who rem- 
ained responsible for the revenue; and (4) That 
the villages would not revert to the taluqdar’a 
line until the line of the grantee’s descendants 
should have been extinct. Bhaya Ardawan 
Singh V Udey Partab Singh 23 Cal 8S8» 

L R 23 I A 64. 

(3) Person contesting the decree in accord- 
ance with award estopped from appealing 

against that decree. 

222A. — Appealing against decree according 
to award. 

A person who consents to take a decree in 
accordance with an award to be made by an 
arbitrator, is estopped from appealing against 
that decree. Madhavrao v. Naro. 

1876 P J 194. 

(4) Agreement amounting to a conditional 

sale. 

223. — Where certain arbitrators summoned 
by the revenue authorities under the Regulations, 
investigated ancestral debts, and ascertained the 
amounts to he contributed by the other Co-shar- 
ers to the one who paid it, and they, accepting 
the award, promised to pay principal and interest 
on a certain date; and also further agreed that, if 
they failed to pay on the specified day, their 
shares should thenceforward become his absolute 
property , — Held that such an agreement amount- 
ed to a conditional sale, and was liable to the 
incidents which under the Regulations attach to 
such sales, and the suit for possession, without 
summary process of forcelosure was not main- 
tainable. Ghosec Lai v Gaind Lai. 

8 Agra Rep 184. 

(5) Construction of award made by British 

India Association. 

223 A— Award— Construction— British Indian 
Association, award made by— “ In perpetuity,” 
meaning of. ’ 
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tender an awar^ of the Biifcish Indian Asso- 
ciation, the appell int’s predecess^r-in-title was 
granM a village rent free ‘ in peipetuitv *’ 

jQ'(p?/Z,that the award did not confer any under- 
proprietary right, nor did the use of expression 
^ in phrpptmty ” imply an extension of interest 
beyond the Iife-time of the grantee ( 8 All 39; 12 
I A 159; 2d All 7 0 C 90 Bef. 23 Oal 838; 23 I a 
64 Dist. 3 0 0 48 Rel. Shambhu Nath v 
Rudra Pratab Narain Singh. 

223 B— Bars further proceedings except to 
enforce award. Ramchandra v Pandhari- 
Hath. Ig70 p j ^73 

(b) ENPORCING AWARD. 

(1) Requisites fop cnfopcing award. 

224«— Judgment and decree on award. 

By Melvill and Pinhey JJ —Before effect can 
be given to an award by execution proceedings, 
there must be a judgment according to the award 
and a decree following thereon. Ishwapdas 

Jagfivandas v Dosibai. 7 Bom 316. 

Notes-Ex: 1 Bom L R 84, Ref. 7 Bom 341 
P B; Fol: 30 Bom 415=8 Bom L R 218. 

225— Suit on award — Want of jurisdiction to 
arbitrators can be pleaded — Binding character 
of award— Award operates from its date— Award 
directing partition effects severance at its date. 

In a suit to enforce an award, it is open to 
the defendant to urge and show that the award 
is not binding upon the parties for want of 
jurisdiction in the arbitrators. 

An award IS equivalent to a ludgment, whe- 
ther it has passed into a decree or not. It is 
binding upon the parties. When it directs parti- 
tion to he effected, it dissolves the joini- family;and 
from the moment of its date, it severs their joint 
interests. 18 Cal 4i4; 11 Borfi L R 20 Fol. 

BhauMo Jivaii Tivle v Radhabai Laxman 
Jivaji. 11 Bom L R 406^:33 Bom 401 
==2 Ind Cas 431. 

226^ — Execution* 

• Ib» patHca to a suit referred tlie matter in 
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dispute between them to arbitration, and the 
award given in pursuance of such reference was 
brought into Court by the plaintiff with an ap- 
plication that a deci^ee should be passed in his 
favour in accordance with the terms of the award 
as set out in his application. On this applici- 
tion the only order passed by the Court was that 
the award should be filed. Subsequently the 
defendant applied for amendment of the so-call- 
ed decree bas^ upon the award The Court 
thereupon appended to its former order a copy of 
I the award, adding the words “ as detailed 
below” and it father added a detail of the costs 
incurred by each party. On its being sought to 
execute as a decree upon the award the order 
amended as above described, it was held that this 
was no decree on an award such as is contem- 
plated by the Code of Civil Procedure, and was 
incapable of execution, Badri Das v Sohan 
Lai- 14 W N 38. 

(2) Award allowing maintenance in 
perpetuity. 

227-~Award allowing maintenance in perpe- 
tuity— Enforcing an award beyond lifetime of 
parties. — 

I he plaintiff and the defendant were members 
of a Deshpande family in Khandesh. An arhi- 
tration award, dated 1838, which was assented to 
by the ancestors of the parties, provided that the 
defendant s father slmuld continue to hold th^s 
Deshpande vatan, and pay a certain allowance 
to the plaintiff’s father and two uncles, unless 
they should see fit to make a partition. The 
plaintiff alleged that the allowance as fixed was 
payable in perpetuity, and was paid till 1864-65, 
when it was stopped, and prayed for a decree 
declaring him entitled to it and arrears for eleven 
years. Hsld that effect could not be given to the 
award as a decree, as no Court would pass a de- 
cree fixing a grant of maintenance in perpetuity; 
that an allowance fixed by a decree as mainten- 
ance was ordinarily liable to be variel, on the 
party ordered to^ pay it showing circumstanc^es 
rendering it equitable to make the variation; and 
that, there being no reason to suppose that the 
arbitrators had any idea of fixing the allowance 

for a longer period than the lifetime of the par- 
ties, and all those parties being dead, no qffect 
could any longer be given to the award. 1 ^ 
Madhaypav Deshpande v Ram|?ar Deahpa- 

7 BoIttPl 
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228 -The Second Schedale r 14 ( 1882 Ss 520 
and 521 )— Enfor^^ement of award of compensa- 
tion in a seduction case is not illegal, Courts have 
only to loot to the provision of S 520 & S. 521 

Civ. Pro. Code Mi. Hla Watng v Nga Kan 
U B R (1908) 2iid Quarter, Civ. Pro. p. 19. 

229 — Award, foreign, order on English 
Arbitration Act, s. 12. 

An award was made by arbitrators in English 
directing Defendant to pay Plaintiffs a certain sum. 
The award was hy an order of the 1st March 
1902 of the High Court, QBE England directed 
to enforced in the same manner as a judgment.^ 

Defendant left England and the sum was 
unpaid. Plaintiffs instituted suit in the original 
Side of the High Court of Calcutta to recover the 
said sum but at the time of the institution of the 
suit Defendant neither dwelt nor carried on busi- 
ness nor personally worked for gam within the 
limits of its original iurisdiotion. Plaintiffs’ soli- 
citor, however, at an interview in Calcutta with 
Defendant had s:iven an undertaking to Defen- 
dant not to sue him until he heard from Plain- 
tiffs in consideration of Defendant’s undertaking 
to pay Rr. 500 immediately in part payment. 

Ueld^ that the Defendant’s undertaking 
on consideration of Plaintiffs’ attorney forbearing 
to sue was not a cause of action ” within the 
meaning of cl 12 of the Charter and the High 
Court had not jurisdiction to entertain the suit. 

( 22 Q B D 1P8; L R 8 C P 107) referred to. 

Obiter per Maclean, 0 J — That the order of 
the 1st of March 1900, is not such a iudgment as 
to entitle the Plaintiffs to sue upon it. 

Deep Narain Singh v Minnie Dietcn. 

8 C W N 207«31 Cal 274. 

(H) Agreement to he hound hy majority. 

230— Wheu a case has been referred to arbi- 
tration, the presence of all the arbitrators at all 
meetings, and above all at the last meeting when 
the final act of arbitration is done, is essential to 
the validity of the award. Where a case was 
referred hy a Court to the arbitration of three 
petsoDS, and the parties to the reference agreed 
to be bound as to the matters in dispute by the 
decision of a majority of the arbitrators, and one 
M thh arbitrators subsequently refused to act, and 
t^4h<fceV from the arbitration, heU^ that the 
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Court could not pass a decree on the award of 
the remaining arbitrators and could only, under 
8, 510 of the Code of Civil Procedure, appoint a 
new arbitrator or supersede the arbitration and 
proceed with the suit, ft W R 95 and ft All 468 

leferred to. Hand Ram v Fakir Chand. 

7 All 523 5 WN 139. 

Notes -Ap. 12 Mad 118. 

(4'1 Enforcing award made expartc, 

231 — S, 4 — What constitutes written submis- 
sion — Award made exparte, if valid. — 

To constitute a submission within the mean- 
ind of S. 4 of the Indian Arbitration Act, it is not 
necessary that there must be an agreement on a 
single piece of paper signed by both parties. It 
is sufficient if (he bought and sold notes, contain- 
ing a term to refer to arbitration, are signed by 
both parties or their authorised agents. But a 
mere stipulation inserted by one party and not 
formally agreed to by the other, does not consti- 
tute such a submission. 

Although the Court will not decree specific 
performance of an agreement to arbitrate, yet it 
will enforce an award when validly made. Seld^ 
on the facts of this case, that the award, though 
made was valid. 60 L J Q B 640, Exp; 

25 Q B D 645 Ref. Ram Narain Gang^ 

Bissin v Liladhur Lowjee. 10 C W N 814 

=33 Cal 1237, 

(55 Arbiti»ation entered into by a few 

persons without the consent of the 
entire community. 

232— Religious Quarrel — Mosque — Consent 
of Worshippers. — 

The Courts will not interfere to enforce per- 
formance of an award made under a submission 
to arbitration entered into by a few persons, 
without the consent of the entire community, in 
respect of a religious quarrel relating to a state of 
things which has been in force at a mosque for 
fifty years by the common consent of b1\ the 
worshippers having an interest therein, Zahid 
V Pccree. 3 N W P 92. 

(6) Suit founnded on award. 

233— Award— Suit for Specific Ferfomance of 
; a contract. — 



illlB 
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A suit founded on an award is not a suit for 
the specific performance of contract. 16 All d; 23 
Mad 693; 23 All 285 referred to. Dalsingh 

Brahaman v Mt Saraswati. 

15 CPLR115. 

(7) Suit on an award not a suit for specific 
performance of a contract. 

238 A — Award — -Special performance-^ — Suit 
on an award not a suit for specific performance of 
a contract— Limitation— -Limitation Act IX of 
1908 Sch I Arts 113, 116. 120— Specific Belief 
Act (Iofl877 )S 30. 

A suit for recovery of money, payable to tbe 
plaintiff under the terms of an award based upon 
a registered agreement to refer to arbitration, and 
which has not been paid, is not a suit for enforcing 
the specific performance, but one for compensation 
for non-compliance with the terms of the award, 
and for purposes of limitation is governed either 
by A^^ 116 or Art 120 of the Limitation Act. 

Section 30 of the Specific Relief Act lays 
down that, when the question is one of specific 
performance, the Court has the same powers, and 
should proceed upon the same principles, in the 
case of an award as in the case of a contract. 
The way to consider the <jue8tion is to take tne 
terms of the award before the Court and to see 
whether, if the same terms had been embodied 
in a contract between the parties, the suit is or 
is not One in which specific performance of those 
terms is claimed and ought to be decreed. 
Kuldip Dube V Mahant Dube 8 A L J 1138. 

(8; Suit for specific performance of award. 

234— The arbitrator in a dispute between the 
owner and the lessee of a village made an award 
on the questions submitted to him to the effect 
(1) that the lessee should surrendei possession at 
a fixed time within the term of the lease, (2) that 
the lessee should pay the sum of Rs. 800 to the 
lessor, and (3^ that as to arrears of rent due from 
the tenants the lessee should obtain decrees and 
execute a conveyance of them to the 
lessor who was to pay to the lessee the aggre- 
gate amount of the decrees. The other terms of 
th^ award having been performed, the lessee sued 
for spec|fic performance of the remainder. He filed 
with his plaint a number of decrees obtained by 
hirii iigainst the tenants together with a sale-deed 
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conveying those decrees to the defendant and 
prayed that the defendant might be ordered to 
accept the conveyance and pay tbe amount of the 
decrees. Meld that even if the award were bad, 
the defendant having acted on it and accepted 
the benefits it gave him, had precluded himself 
from impeaching it; also that the case was not 
one in which it was possible to assess compen-t 
aation in money for the breach of the particular 
condition in the award, and that the plaintiff was 
entitled to specific performance of the award, and 
this was made in terms of the order made in 


(64 L T R 729). 
Singh 


Brijmohan Lai v Shiam 
24 All 164=21 WN 208. 


(9) Suit to enforce award not a suit for 
specific performance. 

234a — A rfe 113 — Suit on award is not one for 
specific performance of a contract* 

Meld, that a suit to enforce an award cannot 
be trea^'ed as a suit for specific performance of a 
contract within the meaning of Art. 113 of the 
second schedule to the Indian Limitation Act, 
1877, 23 Mad, 593 foil. 5 AU 263, and 16 All .3 
distinguished. Shco Narain v Beni Madho, 
1901AWN 83-23 AH 285. 

Notes-Fol; 33 Cal 881=4 0 L .T 162: Dist; 

26 All 497 = (1904) WK72. 

234B — S, 28 — Suit to enforce award-Specific 
performance of an award. 

Where in a suit on an award to recover a cer- 
tain sum of money allowed by the arbitrator, it 
was contended among other things that having 
regard to ss. 21 anddO of the Specifie Relief Act, 
1877, the plaintiff was not entitled to have the 
award enforced. 

Meld, that the objection proceeded on the 
assumption that the suit was one for specific per- 
formance, which, in faot it was not; but it was a 
suit for the recovery of money and for relief 
incidental thereto. Fapdunji v Jamsetji 

28 Bom 1=5 Bom L R 705. 
(c) POWER OF COURT AS TO AWARDS. 

(1) Confirmation of award.^ * 

235— Duty of Court. 

The Court, in pas^ng judgment 
tion award, must confine iipdi to 
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claim and give a decision thereon. Trunath 
Chowdry v Manick Chundep Bass. 

14 W R 466. 

236— Remitting award. 

The Court accepting the award is the proper 
Judge of the propriety of remitting it. Secundui* 
Beg V Mussammat Rejee. P R 12 of 1869. 
Choohup Sing v Ject Singh P R 64 of 1870 

Notes— Pol: 1 P R 1882; Ref: 92 P R 1885, 

92 P R 1903. 
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ation in Court— Whether ground for refusing to 
file award— Wbeth<^r parties can be referred to 
regular suit — Records. An application was made 
to file an award under S 525 CPC. The Court 
declined to file it on the ground that the records 
of the case containing the award were destroyed 
by fire. Held^ tha^-, since the award had already 
become part of the record of the Court, the Court 
could not refuse to file it under S 526, CPC 
and refer the parties to a regular suit. 12 Mad 
331 Dist 


237— The Second Schedule;!. 12 S. 104, O 
r, 1 (1882 Ss. 618, 588 (26) ) — Ord^r amending 
award — Appeal — Court’s power to amend and 
correct award. 


Where a Court amends an award of arbitrators 
under S. 518, C. P. C , (1882), an appeal lies fiom 
such order under S. 58S, cl. 26 of the Code. 


An issue whether a particular property was 
endowed property, and whether it was partible 
or not was referred to arbitrators for determina- 
tion. The arbitrators decided that it was not en- 
dowed property, but held that it should not be 
partitioned and must continue as endowed pro- 
perty. Seld, that the award contained an obvious 
error, which the Court was competent to modify 
and correct under S. 618 of the Code Jane Dur- 

labh Shankarji V Jani Lajja Shankarji. 

2 Ind Cas 858. 


238. — Duty of Court. 

If a Court regards an award as not open to 
objection, such Couit must deliver judgment in 
accordance with the terms of such award, and not 
modify the same. Luchni«n Narain v Pyle. 

2N W150. 

239. — Decree not according to award. 

The matter in dispute was referred to arbitra- 
tion, and the award directed that plaintiff should 
recover a certain amount to be realized from cer- 
tain property mortgaged to the defendant. The 
Court passed a decree for the amount against 
defendant personally. BM, that the Court had 
no j'urisdiction to pa^s a decree that was not ac- 
cording to the award. Girdhari Lall v Imr&t 

PR 39 of 1873. 

240. “— Tbe Second Schedule r 20(1882 S8 525 
apft 626)— pestrpptio|i of aw^jd aftei pesept* 


The mere fact of the destruction of the re- 
cords of the case does not necessarily show that 
the investigation will be either long or difficult. 
7 Bom L R 644, Ref: Lekhraj Khubchand v 
Khubchand Manghir Mai 1 Sind L R 167 

241. — Ihe Second Schedule r 6 (1882 S 62*>) 

— “ If no application has been made to set aside.” 
—It is incumbent on the Court to give time to 
make such an application Otherwise the proceed- 
ings will be irregular. Risal Singh v Bhola 
Ratw 1906 AWN 221. 

242. — Adding to award on confirmation.- 

The Court can only give judgmennt in accord- 
ance with the award, and cannot add a‘n order for 
interest to it, if interest has not been given. 
Mohun L»ll Shaha v Joynarain Shah» Cho- 
wdhpy 23 W R 105 

243. — 'J he Second Schedule i 16 (l8b2S 522). 
He view of judgment by Judge passed by his pre- 
decessor— Application to have award filed -Decree 
in terms of award passing of— Decree in terms of 
award, application to District Judge to pass. One 
H S applied to the Distrct Judge under s 526 Civil 
Procedure Code to have an award filed, which 
was made by an arbitrator on reference in dispute 
between the appellant and B, the District Judge 
made the following order. “The claim of SR is 
decreed in terms of s 526 Civil Procedure Code, 
and the costs in this case be borne by the defend- 
ant ” Subsequently the widow of B applied for 
execution of the decree, but on obj'ectinn being 
taken to the effect that the terms of the award 
were not incorporafed in the decree the applica- 
tion was dismissed. On this the widow filed an 
application under s 205 C P Code, before the Ju- 
dicial Commissioner which was dismissed. The 
widow of B then filed an application before the 
Dit-ijript fludpe to h^ve the decided ip terp^s^ 
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of the award and that the decree may be drawn 
up in accordance with the provisions of ss 623 
and 526 CPC 3de. It was stated on her behalf 
that the application was undei s 623 C P Code 
for review of judgment. The District Judge dis- 
missed hf^r application on the ground that he had 
no jurisdiction to review the original ludgmeni". 
The widow of B applied for revision of this 
order on the ground that the District Judge fail- 
ed to exercise the jurisdiction vested in him by 
law. Held that the Judge could n<^t review the 
judgment passed by his predecessor. Held further 
that the original application to have the award 
filed was never fully di^sposed of as effect was 
not given to it under the provisions of s 622 OP 
Code, no decree having been drawn up in terms 
of it. Held, also that the lower Court should 
have treated the application as one to have the 
procedure on the original application completed, 
and should have passed a decree in terms of the 
award. Gulab Kuar v Thakur Sheo Ratan 
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High Court, because the right to have the awa^d 
filed had originated within the jurisdiction 2 Cal 
445 ref to Scshayya Chettiar v Chengayya 
Chettiar 24 Mad 31. 

^ 246 A.—A ward— Civ Pro Code 1882, s 620— 
Limitation— Court not competent after award to 
dismiss suit on point of limitation. — 

After a suit has been referred for decision to 
arbitrators with the consent of parties and of the 
Court and an award has been delivered, it is 
not competent to the Court to dismiss the suit on 
point of limitation. S D A N W P 1864, 472, 
RamjatanRai v Sheobalak Rai 
A WN 1897, 162, 


Singh 5 0 C 27. 

244.— The Second Schedule r 14 (1882 S 520) 
Where in the case of a reference to arbitration by 
parties, with respect to pantition of property 
and adiustment of accounts, an award embodying 
^matters not referred to arbitration is delivered, 
the Court has the discretion to remit or not to 
remit such an award. But, when once a decree 
has been passed in terms thereof, the Chief Court 
has no power to interfere in revfsion,26 PR i902 
(P C) Refd to, 89 P R 1902 (F B), not followed 92 
PR1903 (FB)Fol. Sant Singh v 

Jiwan Singh.63 P L R1905=:41 P R 1905. 

245 — Plea of jurisdiction on limitation. 

When an award has been made, no plea of ju- 
risdiction or limitation can be raised before the 
Court, which is to pass its decree according to the 
award. Ameen Chund v Mendhoo Khan 

1 Agra, Rev 53. 

246 — The Second Schedule r 2o (1882 S 59.5) 
Award relating to property partly outside the 
jurisdiction to file award and pass decree. A 
Court has jurisdiction to file an.award and pass a 
decree in terms of the award, though the matter 
to which the award relate,! was the partition of 
property, including immoveable property part of 
wlpcli was sitiiated ogt^ide the jurisdiction of the 


.:U' U i 


Sd-T.— Decree not in accordance with award- 
— Appeal. 

I he arbitrators to whom the matters in diff- 
erence in two suits for money were referred to ar- 
bitration made an award for payment to the 
plaintiff of certain sums by the defendant, and 
further directed that these sums should be paid 
by certain instalments. The plaintiff preferred 
objections to the award in so far as it directed 
payment by instalments and the Court, holding 
that the arbitrators had no power to make such a 
direction modified the awaid to that extent 
under s 518 of the Code of Civil Procedure. On 
appeal, the District Judge, while allowing the 
power of the arbitrators to direct payment by in- 

the number of instalments 
which had been fixed, md that the decree of 
the first Court not being in accordance with the 
award, an appeal lay to the Judge with reference 

that the reference to arbitration gave the arbitra- 
tors full powers not only as to the amount to be 
paid, but also as to the manner of payment, the 
lower appellate Court was wrong in reducing the 
number of instalments which had been fixed.^ ^ 

^«'Mahmood,J., -T he word “award” used 
m the last sentence of s 622 of the Code must be 

understood to mean an award as given by the 
arbitrators, and not as amended by the Lrt 

accordance with, the award”, used in s 522 were 
mtended to enable the Court of appeal .to check 
the improper use of the power conferred V s 618 

Jawahxr Singh y Mul Raj « * 1 , 

9 W it 210. 
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248. — Arbitrators, when functns officio— 
Signing award after being filed in Court — Dissen- 
tient arbitrator. 

As soon as the award is filed in Court, the powers 
of the arbitrators come to an end. They are 
afterwards/iiwcf^^'. officio^ and it is not open to a 
dissentient arbitrator to comf* in afterwards and 
sign the award, nor has the Court any power to 
allow him to sign it. Ratnesb Chandra Dhar 

V Karunamoyi Dutt. 38 Cal 498. 

249. — Power of Court to order sale — Award 
without power to sell — Power of Court to go be- 
yond award when made a decree of Court. 

Where the partners of a firm in their partner- 
ship deed agreed to refer their disputes to arbi- 
tration, and the reference made in pur«uance of 
this agreement gave the arbitrators power to make 
partition, but omitted a power to sell' 'B.cld that 
on the award being made a rule of Court, that 
the Comt had no power, under s. 32C, Act VlII 
of 1869, to order the sale of certain property of 
which the arbitrators were unable to make 
partition, and the sale of which they recommended 
on that ground. Chuoimony Dassee v Nis- 
tafince Dassee. 8 C L R 357 

250. — Sch II r 15, S. 115 (1882 C. P. Code 
Ss. 521 and 622)-Aibitrator-Award-Setting aside 
of— Misconduct, Corruption— Illegal exercise of 
Jurisdiction — Erroneous view of misconduct 
-Wrong conclusion upon fact or error of law- 
Interference by High Court. 

The term “misconduct” in S. 521 C. P. C„ 
does not necessarily imoly corruption. 

S. 521, C. P. C. does not deal with questions 
of Jurisdiction, but specific grounds on which 
awards may be set aside. 

If a Subordinate Court m setting aside an 
award under s. 521, C. P. C, on the ground of mis- 
conduct of the arbitrator, takes an erroneous view 
of what amounts to misconduct, it forms a wrong 
conclusion upon the evidence in the case or at the 
most falls into an error of law. Such Subordi- 
nate Court cannot, in such a case, he considered 
to have acted illegally ia the exercise of its juris- 
diction and the High Court will not therefore be 
justified in interfering under S. 622 of the Civil 

f. Code. CII Cal 6 Pol,.) Kali Charan Sirdar 

Y Sajfat Chundei* Chowdhry. 

C c. jpg 59^1 
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(2) Court having no power to go behind 
the award. 

251. — Grant of right of way not given by 
award — Award for partition— vSubsequent suit for 
right of way not of necessity. 

Where the house and lands of a joint Hindu 
family were partitioned by the Court according 
to an award made by an arbitrator to whom the 
parties had agreed to refer the matter, — Meld, in 
a subsequent suit, that the Court could not go Vje- 
hind the award and allow one of the members of 
the family to claim a right of way from the fa- 
mily house to a public road, through the lands 
allotted by the award to another member, such 
right of way not having been granted by the a- 
ward, and there being no such right of way of 
necessity. Gopal Chunder Roy v Brojendro 
Coom»p Roy. 5CLR338. 

(3) Award to be filed in Court having ju- 

risdiction over the matter. 

252 — The Second Schedule r. 20 (1^82 S. 
655 . 

Having juiisdiction over the matter to which 
the award relates. The Court in which the award 
should be filed is the Court having jurisdiction 
over the matter to which the arbitration related 
and not the amount allowed under the award. 

Subraya Prabhu v Manjunatha Bhakta. 

29 Mad 44. 

(4) Jurisdiction of Court to direct pay- 
ment of remuneration to arbitrators. 

253,— Arbitrators, remuneration of — Jurist 
diction of Court to direct payment of sum order- 
ed to be deposited in Court as remuneration — 
Interlocutory order— Revision— Civil Procedure 
Code, 1882, Sections 507, 50^, 519 622. 

Held, that on a reference to arbitration, the 
Court, in the absence of any agreement by the 
parties, either 'spontaneously or in answer to a 
demand by the arbitrators, to pay any sura as 
remuneration to the latter, has no Jurisdiction, 
either special or general, to make an order for de- 
posit in Court of a sum for that purpose, nr to 
direct its payment to the arbitrators. Mul 

Chan4 v Wwinjan P 1^ 94 <jf 183^ 
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(5) Jurisdiction of Court to decide whe- 
ther agreement on which award is bas- 
ed was against public policy. 

254.— The Second Schedule r. U (1882—83. 
520, 621, 626, 626 — Private) arbitration -A ward- 
— Filing in Court— Stifling a criminal prosecution 
—Agreement, invalid - Compoiindable case— 
Public policy. 

Section 526 of the Civil Procedure Code is not 
exhaustive, and does not affect the inherent juris- 
diction of the Court to decide a fundamental ob- 
jection which goes to the root of the matter, e g., 
that the agreement on which the award is based 
was against public policy and not therefore en- 
forceable in a Court of justice. 

The Court when invited to Anforce the award 
is not limited to the ground mentioned in sections 
520 and 621 of the Civil Procedure Code. 


(7) Power of Court to award costs contrary 

to the arbitration award. 

2R4B.— S. 89, ^nd Schedule- Rule 16 (2)— 
Arbitration. 

The Court cannot or^er costs to be paid con- 
trary to the award if the whole case is referred 
to arbitrators. Chuni v Dhan Divi. 

97 P L R1909=lll P W R 1909. 

(8) Power of District Judge to rcvcfse 
decree of Munsiff and enter judgment in 

accordance with award. 

2540— award set aside by Court of first in- 
stance-District Courts setting aside such decision 
— Decision on merits. 

Where a suit was referred to arbitration and 
an award was made thereon, the defendant app- 
lied to set a^ide the award. The award was set 


The same transaction may give rise to a civil 
S8 also to a criminal liability and a reference to 
arbitration for the settlen ent of the civil dispu e 
alone would be valid but not if the object of the 
reference was to stifle a criminal prosecution also. 

But in order to make the award invalid, it is 
essential for the defendant to prove that the 
criminal prosecution stifled was for a non-com- 
poundablft offence, that is for an offence of a 
character the compromise of which is regarded 
by the Criminal Code as forbidden by law or as 
against public policy, 26 Cal 757; 20 Mad 89; 
17 All 21; 28 All 62; 22 All 224, Rel on. 6 Q B 
208; 66 R R 392; 9 Q B 871; 72 R R 298; 11 Bom 
566; 22 All 224; 28 All 718: 0 P R 1906, Diat 3 
C W N 6; 81 P R 1875; 82 P R 7904; 7 M H C R 
378; 28 Bom 326 Fol Rai Charan Purkait v. 
Amrita Lai Gain. 11 C L J 131= 

5 Ind Cas 98. 

(8) Determination of Court to go on with 
«uit after first arbitration, 

254A.— Determination of Court to go on with 
suit after first arbitration— Court not bound to 
consider result of second arbitration. 

Where the Court determined to go on with the 
•ait after an award bad been made under an arbi- 
tration, it had nothing to do with a fresh attempt’ 
at arbitration and was not bound to consider the 
result of the second, arbitration. Mt. Hasan- 

r TaJewarkban, f C f L R 106. 


asiae, anci, tne suit navmg come on for decision 
on the merits, it was determined in favour of the 
defendent. The plaintiff appealed and the Dis- 
trict Judge, in appeal decided that the Munsiff 
was wrong in setting aside the award and, with- 
out going into th^ merits, reversed the decree of 
the Munsiff and ent( red judgment in accordance 
with the award m favour of the plaintiff; 
the District Judge had authority to inqure into, 
and decide as to the propriety or otherwise of a 
decision of a Munsiff setting aside an award. 3 
All 656, 5 All 2.93. 11 Cal 172, 14 W R 327. 8 C W 
N 392, 26 Bom 551, 22 Mad 202 Fol. 28 All 408, 4 
A L J 256 Di'is. K. Achuthayya v N. S. 
Thimmayya. 3 M L T 315 = 

18 M L J 228=31 Mad 345. 

Notes— Fol 5 A L J 644= A W N 1905, 242= 
4 M L T 400. 

(d) VALIDITY OF AWARDS AND GROUND 
FOR SETTING THEM ASIDE 
(1) Reversal of award. 

255.— 0it?il Procedure Code, 1859, s. 324. ^ 

An award is not reversible unless the provd 
sions of 8. 324, Act Vi II of 1859, apply. Reeddy 

Kisto Muzoomdar y Puddo Loebun Mu5?oom 

Notes— ZIW: e All 23'!. M/:7Wlim! / 

256— Seh. II r. IB (IS^ g. 68«>-«||^^V 
Deorseit} tej-ms of ^Aavfatd-rjTuiliqlai (^o^d4 
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ciding a case as an arbitrator— Government Or- 
der, No. 222 A. of 1862, prohibiting such an offi- 
cer from accepting the office of an arbitrator — 
Proceeding not rendered abortive. 

If a presiding Judge is appointed an arbitra- 
tor in his personal capacity, the parties cannot 
impeach whatever award may be made by him, 
on the ground that he was the presiding Judge. 

In a suit brought in the Court of the Subordi- 
nate Judge of Benares, before any of the matters 
in issue were decided, the parties appointed the 
Subordinate Judge as the sole arbitrator and the 
offi.ee was accepted in ignorance of the G. 0. No, 
222 A. dated Sept. 1862, prohibiting all Govern- 
ment servants from accepting the office of arbi- 
trators. The Subordinate Judge decided the case 
as arbitrator, and passed a decree in teims of the 
award. Held, in view of the G. 0., he ought not 
to have entertained the arbitration. Held also, 
that the arbitration proceedings were not render- 
ed abortive, by reason of the G. 0., and no appeal 
lay from the decree passed in terms of the award. 
Papbati Kuap v Baikuntha Nath. 

4ALJ89=AWN (1907) 35. 

(2) Application to set aside award. 

257 — Extension of time for applying to set 
aside award — Civil Procedure Code, 1859, s. (524. 

In an application to set aside an order made 
by a Judge in chambers, extending the time ( of 
ten days ) for making an application under s. 324 
of Act VIll of 1869 to set aside an award on fbe 

ground of misconduct of one of the arbitrat- 
ors and of the umpire, — KM, that the words of 
the sections being in their ordinary import obli- 
gatory, and there being nothing in the other parts 
of the Code to show that such construction was 
at variance with the intention of the Legis- 
lature, and a similar provision having been held 
by the Courts in England to be imperative, that 
the ^application to set aside the award must be 
made within the ten days, provided the Court be 
then sitting, and if not on the first day of its sitt- 
ing after that time and that there is no power to 
enlarg<^ the time to make such application, 

Bdalji Shapopji v Talsidas Sundardas. 

2 B H C R 285, 2nd Ed. 270 
^ Edulji Shapupji v Tulsidajs Sundepdas. 

4 1 feid Jup N S 234f 
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258— Linnitation Act Art 91— Award— Can- 
celling or setting aside an award— Enforcing the 
terms of the award — Arbitrator — Arbitrator’s 
powers to vary the law— Custom. A person who 
contends that an arbitrator has no power to xnaka 
an unauthorised addition to an award already 
made and sought to be enforced by him is not in 
any sense seeking to cancel or set aside the award 
wdthin the meaning of Art 91 of the Limitation 
Act, 1877, nor does the contention that one of the 
clauses of the award is ultra vires and invalid 
bring the case within the purview of the article* 

Jaffpi V Ali Raza. S Bom L R 311** 

11 M L J 149=5 C W N 585=28 I A 111= 

23 AU 383. 

Notes,— Ref: 26 Bom 577. Ref 23 Cal 498=33 
Cal 881=4 CL J 162. 

259 — Where an application to set aside an 
i award discloses, no legal ground for the order ap- 
plied for, an order ignoring the petition ( e. g. 
shamil mist rahe ) is correct. If a specific? allegat- 

I ion of misconduct or corruption is made by the 
I applicant, the Court should, before passing a 
decree, record whether or not the allegation is- 
supported. Open disr^^gard by arbitrators of 
law or custom does not amount to misconduct 
under 8. 324 of Act Vl 1 1 of 1859: ^emhle, it might 
be ground for remitting the award under S. 323. 
The Court accepting the award is the proper 
Judge of the propriety of remitting it. — Secun- 
dup Beg V Mussammat Rajee P R 12 of 

1869« 

260 — Award — High Court — Revision, — 

An application under S, 692 of the Procedure 
Code to set aside an award is not allowable. In 
the case of an award revision is more objection- 
able than an appeal. Ghulam Jilant v 

Muhammad. 4 Bom L R 161=12 M L J 77 
=29 I A 51=29 Cal 167=6 C W N 226* 

(3) Gpouad fop iscttiag aside award. 

261 — Belay in returning. — 

An award made by the consent of the parties 
cannot be set aside merely by reason of its hav- 
ing been sent in a week later than the date appo- 
inted, when such delay is not owing to miscond- 
uct or corruption. Ameen Chund v Meiidhoo 
Khan. XAgpa Rev 53* 
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262 — Arbitration — Award — Minor bound by 
the award— Grounds ior setting aside award — 
ineq[aaUty of benefit under award — Eironeous 
view of law taken by arbitratois. 

An award, which w^as open to no reproach but 
which affected the interests of a minor, was set 
aside at the minor’s instance on the grounds that 
he (the minor) derived an inequality of benefit 
under it and that the arbitrators had, in making 
the award, taken an erroneous view of the law. 
On appeal:— 

Meld^ that neither ground was sufficient to 
invalidate the award: since ithe validity of the 
award must be detei mined in the light of the 
circumstances as they existed at its date, and not 
as they transpired some years after it had been 
passed by the arbitrators. (2 M 1 A 181, 219 Fol) 

Sakrappa Lingappa Hebstir v Shivappa 
Basappa. 12 Bom L R 984 

263— Setting aside award. — 

The parties referred the matter in dispute to 
arbitration in the original Court, and the award 
was in plaintiff’s favor. This award the Court set 
aside on defendant’s objections that evidence had 
been excluded and the arbitrators had not acted 
together; and after a full investigation dismissed 
plaintiff’s suit. The plaintiff objected to the award 
being set aside, but afterwaids adduced evidence 
and offered no further objection. The L^wer 
Appellate Court consideied the award final, and 
gave plaintiff a decree m terms of the award. 
Defendant appealed to the Chief Court. Held, 
that plaintiff’s acquiescence in the proceedings 
after the award was set aside debarred him from 
insisting upon the award. Scmhle that the awaid 
was properly set aside on defendant’s objections 
to it being made out — Moti v Utma. P R 117 

of 1876 

264— Misconduct of Aibitrators,— 

An aw^ard cannot be set aside on the ground 
of the arbitrators’ ignorance of the law.— 

Puttoo V Gholam Sultan. P R 47 of 1867 

265— Wh^re thogist or object of a submiss- 
ion to arbitration was that certain accounts should 
l3^ e?c«rained and the arbitrators did not in- 
4p|^t tliem, %e award and the decree based upon 

# 
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it were set aside by the Chief Court.— Charanji 
JLal V Ramji Das. P R 5 of 1876. 

266- The Second Schedule r. 15 (1882 S 521) 
— Aibitrator, holding private and secret enquiri- 
es — Misconduct. An arbitrator making private 
enquiries is guity of legal misconduct for which 
an award is liable to be set aside. 

Daya Kishan vBharam Das. 
4 A L J 159«A W N (1907), 75. 

267— Fraud — To set aside an award, there 
must have been some fraudulent suppression of 
evidence or other malpractice of the successful 
party which should bo definitely stated in the 
plaint. Hur iChuru Dass v Hazaree Mull. 

I Ind Jur 0 S 12. 

268 — Non delivery of — Non delivery of ver- 
dict — Liability to be sued — Fraud. — 

Defendant passed a bond, in 1889, in favonr 
of plaintiff, payable in two years. In 1<993, the 
plaintiff brought a suit on the bond; but soon 
withdrew it as the parties agreed to refer their 
disputes to the arbitration of defendants I to 4. 
The arbitrators delivered no written award; and 
in consequence the plaintiff brought a suit against 
the defendants I to 5, alleging that the arbitrators 
gave only an oral award and that acting in collu- 
sion with defendant 5 they omitted to give a 
written award whereby his original claim was 
time-barred. The lower appellate Court awarded 
plaintiff’s claim against defendants I to 4, but 
dismissed it against defendant 6. 

Held dismissing the claim as against defend- 
ants I to 4, that they could not be presumed to 
have acted fraudulently merely because they 
failed to satisfy the Com t that their delay was 
due to the negligence of the parties. 

Savalappa v Devchand 3 Bom L R 691= 

26 Bom 132 

269— Expert Committee’s decision of matters 
of Skill-Effect of Error and Fraud on their decis- 
ion— Uommittee chosen by parties. 

In the absence of proof of fraud either in the 
inception or in the proceedings of an expert com- 
mittee selected by the parties for giving an opin- 
ion as to matters in dispute between the parties, 
the parties are bound by its decision. ACero error 
would not be sufficient to upset the derision of an 
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expert tribunal voluntarily set up lor the decision 
of matters of skill. Pestonji Jeliangirji v. 

Firm of Jaisingdas Hansraj. 

8 C W N 57; P C 


the award. 
Howard V 
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6 W R Mis 83 diotinguished. 

Wilson. 4 Cal 231=2 C L R 488. 


270 — Sale— Award in fraud —Assignee of 
auction purchaser. 

The Jocumtemns of a purchaser at a sale in 
execution of a decree is not bound by an aw- 
ard in fraud of the decree to which the judgment- 
debtors were parties. Alfatun t. Rao Karan 
Singh. 7NWP362. 


274 -Arbitrator having interest in the matter 
at issue— Civil Procedure Code 1869 s B24. 


27 1— Inconsistendy in award. 


An award of arbitrators cannot be set aside 
on the ground of its being inconsistent, because 
the plea of the defendant was proved as to part of 
the case, and not as to the other, Deforaj Roy 
V. Kartick Chundcr Sircar. W R 1864 153 


272 — Civil Procedure Code 1859 ss. 522, 323, 


Z24. 


Where by the terms of a reference to arbitra- 
tion all matters in difference are referred to the 
arbitrator the Court will not modify (s 322), 
remit {s. BBS), or set aside (s, 32^) the award, on 
the ground that the arbitrator in his discretion 
has awarded damages to the plaintiff, and at the 
same time make him pay all the costs, when it is 
not shown that he exercised the discretion given 
him improperly. Mohendronath Bose v. 
Nussee Mangec 1 Itid Jur N S 224 


Notes.— Kef: 3 Cal 312. 


273 — Arbitration — Award misconduct of 
Arbitrator-OonSrmation of Award-Confidential 
Communication-Letter written without prejudice 
— Limitation — Act iX of 1871 Sch Cl — Mis- 

conduct of party to suit. Refusal to passijudgment 
on award — Appeal, Where the matters in dispute 
in a suit are, before judgment, referred to arbitra- 
tion and an award made tbe refusal of the Court 
to pass judgment on the award is a judgment 
upon the whole subject matter of the suit and an 
appeal will lie therefrom. The fact that an arbitra- 
tor innocently makes a mistake in receiving as 
evidence a document which according to law, 
ought not to have been received is not sufficient 
ground to justify the Court which made the re- 
ference in refusing to pass judgment according to 


Notes. — Diss 11 Cal 172; uist: 9 AH 253: Kef: 
11 All 375. 


A Court should make full enquiry into the 
objections made to an award before setting it 
aside, and should not hastily assume that the 
mere circumstance of the arbitrator having some 
interest in the matter at issue would necessarily 
bring the award within the provision of s BBi of 
Act VIII of 1859 and render it liable to be set 
aside. Sentik Kachee v- Ofce Doot>ey 

2 N W 241 


275 — Interested arbitrator — Pleader of one 
of the parties. 


Jna case where the arbitrator was the retain- 
ed pleader of one of the parties and no disclosure 
of this fact was made to the other party, it was held, 
that the Court was jaistified in holding that the 
award was not valid and not binding on the 
other party, Kali Prosanno Ghose v. Rajani 
Kant Chatterji 25 Cal 141 


Notes— Fol 25 Cal 767 P B; 29 Cal 278. Over; 
29 Cal 167 P 0=6 OWN 226=29 I A 
61. Not Fol: 10 C W N 601. Ref: 29 Bom 
285; 6 Bom LR 1132. 


276 — Where an award which purported to 
be a considered award of the arbitrators framed 
after consideration of the statements of the part- 
ies and the evidence of witnesses was found in 
reality to be merely the adoption by the arbitra- 
tors of an agreement arrived at and signed by the 
parties, held this would not prevent the award 
being a valid and binding award. Gohandhan 
Das V Jai £[islien Das. 
22 All 224=20 WN 52. 


277— The plaintifE and defendants in a suit 
agreed to refer the matter in dispute between 
them to the arbitration of one S F. After the re- 
ference had been made the parties came ♦■o an 
agreement and submitted this agreement to the 
arbitrator who drew up his award in accordance 
with its terms, 'The award, however, also dealt 
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with certain matters which arose subsequently to 
this agreement. 'Reid that the award was a good 
award and was not vitiated by the fact of its hav- 
ing been founded on a previous agreement bet- 
ween the parties. Mihp Ali Shah v 

Muhammad Husein Shah. 

12 WN79 

278— Award based on agreement. 

The parties to this suit referred their differen- 
ces to an arbitrator who made an award in accor- 
dance with a compromise to which the parties 
had agreed and sent the award to the Court, and 
a decree was passed in accordance with its terms 
by the Court, The lower appellate Court on the 
ground that the arbitrator had not himself deci- 
ded the case judicially and had no jurisdiction to 
accept a compromise, held that there was no 
valid award and no decree was consequently 
passed in accordonce with the award within 
meaning of s 622 of the Code of Civil Procedure. 
Reid that the award was valid and the decree 
passed thereupon could not be questioned in ap- 
peal on the grounds taken. Deo Narain Rai 
V. Jaisri Rai 5 W N 259. 

279— Arbitrary decision— Civil Procedure 
Code 1859 s 32f . 

It is no ground to set aside an award of arbit- 
rators, under s, 324 Act VIII of 1859 that the 
arbitrators decided the case against the written 
statement of the defendant. Goopoo Churn 
Dey V. Ramdhone Paul 7 W R 28 

(4?) Misconduct of apbitratops 

280— Refusal to amend award. 

The refusal of aibitrators to amend a clearly 
bad award is misconduct under s. 224, Act VIII of 
1859. Deb Narain Singh v. Rajmonec ( 


Koonwar 

Notes.— Ref:8 W R 171. 


3 W R 168. 


280 A— Application to set aside an award dis- 
closing no legal ground, effect of—Duty of Court 
in case of a specific allegation of miscouduct— 
Open disregard of proved law not a misconduct. 
An order ignoring an application to set aside 
d disclosing no legal ground for the order 
8 upheld iu this cash Correct. A 
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specific allegation of misconduct or corruption by 
the applicant will oblige the Court, before pass- 
ing a decree to record whether or not the allegat- 
ion is supported. Open disregard by arbitrators 
of proved law or custom dees not amount to mis- 
conduct under s. 324 of Act VlIl of 1859 (SemUe 
it might be ground for remitting the award under 
S.323). The Court accepting the award is the 
proper Judge of the propriety of remitting it. 

Secundur Beg v. Mussammat Rajee 
12 P R1869» 

281 — To refuse to amend an award remitted 
on account of illegality, is misconduct under Sec- 
tion 324, Civil Procedure Code.— P R 101 of 1868. 
Mere delay or inattention on the part of arbitra- 
tors, does not amount to misconduct. — 

Wall Muhammad v Sohara, P R 41 of 1875. 

282 — S, 526 — Misconduct of arbitrators— 
Incomplete award. 

The plaintiff and defendant referred the mat- 
ters in dispute between them to arbitration, and 
agreed to accept and abide by whatever settle- 
ment their respective nominees should make, and 
to sign whatever releases they might be required 
to sign. The arbitrators made an award direct- 
ing the plaintiff to pay 8,250 dollais to the de- 
fendant. and that the parties should sign mutual 
releases as they, the arbitrators, should draw 
them up. A draft of release was afterwards drawn 
and signed by both arbitrators allowing the pla- 
intiff a certain set off, but the defendant's arbi- 
trator only signed it under pressure put on him 
by the plaintiff’s people, and on a bond of inde- 
mnity being given him to save him from the 
I consequences: — 

jffeld, that the settlement regarded as includ- 
ing the release was not binding on the defendant, 

^ and that the award, apart from the release, was 
not a final award. Shivji v. Jairarn, 

1884 P J 224. 

283 — Neglect of some arbitrators to attend — 
Civil Procedure Code, 1869, s. 324. 

The neglect of some of the arbitrators to at- 
tend meetings of the arbitrators is misconduct 
within the meaning of s* J24, justifying the set- 
ting aside of the award by the Court which m- 
pointed the arbitrators, but not by a Oou^t of Ap- 
peal. Srecnath Ghose V. Rafchiind# RiA 
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Notes:- Fol: 14 W R 33; 10 Bora 381. Ex; 9 
B H C R 177; 22 W R 418; 18 All 422 F B. 

284 — B.eld^ that tRp award made by one of 
the aibitiators, and the umpire in the absence of 
second arbitrator who declined to attend, is not a 
valid award. BastintRai v Gridharee Singh, 

3 Agra Rep 93. 

285— Power of Court on appeal. — 

But where the decree is appealed from, the 
Appeal Court has power to take cognizance of the 
question of misconduct of arbitrators. See s.363, 
Act VIIX of 1859. Ramyyad Singh v. Nirun- 
jun Koci». 22 W R 420. 

Ram Guttcc Mundul v. Thakoor Dass 
Mtindul, 22 W R 418. 


286— Refusal to call witnesses, — 

Refusal by an arbitrator to call witnesses pro- 
duced by either party amounts to judicial mis- 
conduct within the meaning of s. 521 of the Civil 
Procedure Code. Rughoobur Dyal v. Maina 
Kocr, 12 C L R 564. 

287 — Suspicion of partiality.-— 

An award cannot be set aside by the Court on 
the mere surmise that the arbitrator has beon 
partial. Nainsukh Rai v. Umadai. 

7 All 273=1885 W N 12. 

Notes: -Fol: 10 All 8, Dist: 9 All 253. 

288 — Misconduct of Arbitrators. 


The general rule is that when there has been 
a reference to arbitration, as it is not ordinarily 
the intention of parties that some matters only 
should be determined and that they should be at 
liberty to go to law for the r^st, the arbitrator 
is bound to make a linal decision upon all mat- 
ters referred to him in order that his award as to 


any should be effectual. But where the submis- 
sion is so worded as to empower the arbitrator 
to make one or more awards at his discretion, the 
arbitrator may make a valid and final award on 
one of several matters only. In India however, 
where the submission to arbitration is generally 
not written by one conversant with law.tbe court 
would rather look to what was probably the in- 
tention of the parties and what the justice of the 
ca|e ;requiTes. And where upon a consideration 
|>f t|)|^cirQU|n8^ap<5e,s of case ^n4 |pe patpre 
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of the property lo be divided, it may reasonably 
be taken to be the intention of the parties that 
the arbitrator should make several awards, the 
Court would uphold them in the same way as if 
the arbitrator had been expressly empowered by 
the terms of the submission to make more than 
one award. Where the parties fail to bring a 
question before the arbitrator, the fact that he 
does not decide it, does not detract from the fina- 
lity of the award. To induce a court to set aside 
an award on the ground of misconduct there 
must be some thing raoie than suspicion. More- 
over the misconduct charged must amount to 
corruption or fraud or something from which 
corruption or fraud might be inferred. Where 
the members of a joint family agree to divide 
their joint property, set about dividing it them- 
selves, or with the aid of a Punchayet, and actu- 
ally divide some of it, the portion so divided 
must be held to have ceased to be joint property, 
and to have been completely divided. The fact 
that the partition of the whole property is not 
completed, will not render ineffectual the parti- 
tion actually carried out, unless the justice of 
the latter partition depends on the partition of 
the rest 13 Moor’s I A 509; 6 Bom 663; referr- 
ed to and followed Makundram Sukal v. 
Saligram Sukal, 21 Cal 590=2 C P L R 202 

=21 1 A 47. 

Notes— See 22 WR 447=7 W R 28, 
273=23 W R 429=10 All 187 
=6 W 8 95=4 Cal 231=11 Mad 85, 

289— Power to set aside award after judg- 
ment given on it— Award— Act VIII of 1859, ss. 
324, 325 — Jurisdiction. — 

Two out of three arbitrators appointed in the 
case submitted their award before the Munsif. 
The defendant, against whom the award had been 
made, applied to the Munsif to set aside the 
award on the grounds of corruption and miscon- 
duct, and that the award was a nullity, inasmuch 
as only two out of three arbitrators had made 
the award. The Munsif overruled the objections, 
and passed a decree in terms of the award. On 
appeal to the Judge, the order of the Munsif was 
set aside on the ground that the award was ille- 
gal, as two only of the three arbitrators original- 
ly appointed had made the award, and the evi- 
dence did not prove the plaintiff’s case. On an 
application to the High Court to set aside the 
oi-ijer of the , Judge.— that, under s. 325^44 
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VIII of I8B9, the Judge had no jurisdiction to 
set aside the award when the Court of first in- 
stance had passed judgment according to the 
award. Hahi Bax, 5 B L R Ap 78. 

Elahee Buksh v. Hajoo, 14 W R 33. 

290 — Misconduct. — 

This word in s. 521, 01. (c) of the Code of 
Civil Procedure does not necessarily imply moral 
turpitude and should be construed in the sense 
in which it is used in English Law with reference 
to arbitration proceedings. It includes neglect 
of the duties and responsibilities of the arbitra- 
tors, and of what Courts of Justice expect from 
them before allowing finality to their awards. 
An arbitrator to whom the matters in dispute in 
a suit were referred under s. 608, Code of Civil 
Procedure, and who was directed by the order of 
reference to file his award by the 22nd Septem- 
ber, applied on the 17 th September for an ex- 
tension on the ground that a very full investiga- 
tion was necessary which could not be made 
within the prescribed timo. On the 20th Septem- 
ber, without waiting for the order of the Court, 
be intimated to the parties that he proposed to 
hold an enquiry in the case on the 24th, and it 
appeared that he did not expect this intimation 
to reach them before the 2 1st or 22nd. On the 
23rd he informed the plaintiff’s pleader that a 
new date would be fixed for the enquiry,of which 
notice would be given to the parties. Notwith- 
standing this, on the 23rd the arbitrator took 
evidence for the defendant in the absence of the 
plaintiff and his pleader. Up to this time the 
order of the Court extending the time had not 
been received. The time was extended to the 
26th of October. On the 27th September he direct- 
ed the parties to be informed that the investi- 
gation would be held on the 5th of October. On 
the 4th, the plaintiff pre<iented a petition ask- 
ing the arbitrator to summon witnesses and to 
take documentary evidence, and upon this noth- 
ing definite was settled at the time ; but after the 
pleaders liad left, the arbitrator rejected the pe- 
tition, on the ground that the evidence sought to 
be produced was unnecessary. On the same date 
and on the 5th and 6 th he took evidence for the 
defence in the absence of the plaintiff and his 
pleader. On the 10th he rejected plaintiff’s peti- 
tion for further time to produce evidence and 
[;o)jij)Uii}in|of|j|st|»npgt»^en evjt!e{t« fq t{,e 
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plaintiff’s absence and having received in evi- 
dence a fabricated document. On the 25rh Octo- 
ber, the arbitrator delivered his award in defend- 
ant’s favogr. On plaintiff’s objection, the Court 
set aside the award and directed the trial of the 
suit to proceed. Held that though no cause of 
“corruption” was made out, “misconduct” had 
been established. Gunga Sahai v Lekhraj 
Singh. 9 All 253 

Notesr—Ap: 13 Bom 160 ; 12 All 328 F B ; 
24 All 67 F B ; 24 All lyj. Dist: 9 M L J 
334. Kef; 25 Oal 364 ; 16 Bom 91 ; 21 
Bom 159 ; 376 ; 24 Bom 260 F B ; 1 Bom 
L K 793 F B ; 10 All 289 : 11 All 134 ; F 
B ; 17 All 294 F B ; 11 0 W N 147 = 4 0 
L J 537 ; 29 All 457 F B ; 4 A L J 455 
F B. 

291-Arbitration — Arbitrators omitting to ex* 
amine all the defendants’ witnesses — Misconduct 
—Civil Procedure Code (Act Xiy of 1882), Sec- 
tions 521, 622 — Lower Court overruling plea uf 
misconduct and giving ]udgmeDt in term of 
award— Ground for revision— Material irregula- 
rity — Court giving wrong decision upon legal 
question. 

In a suit in which arbitrators were appointed 
and delivered an award in favour of plaintiff it 
was objected by the defendant that the arbitra- 
tors had only examined two out of five of his wit- 
nesses, though they were present, and defendant 
desired to have them examined. The lower Court 
found that the witnesses were present as alleged, 
but held that the arbitrators were n )t bound to 
take all the evidence produced, but only so much 
as they considered necessary for the purpose of 
justice (which they had done), and finding no 
misconduct proved, made a decree in terms of the 
award. 

Held^ that the decision of the lower Court was 
clearly wrong, as it is the duty of an arbitrator to 
take the evidence of witnesses produed before him 
I by a party, and the refusal to do so is misconduct 
on the part of the arbitrator within the mean- 
ing of Section 521 of the Civil Procedure Code. 

But held further, that the error of the lower 
Court was not open to, or which could be reme- 
died in revision, as that Court considered tire obs 
jectiop of |;1|§ ^pf^pd^nt, and|ad|udic§ted u^on jt^ 
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and the mere circumstance that his adjudica- 
tion was erroneous, was no ground for revision 
under Section 622 of the Civil Procedure Code. 

Pir Bakhsh v Baha Nihal Singh 
58 P R 1889, 

292 — Arbitrators not acting in strict confer- I 
mity to the rules of evidence. 

On an allegation that the arbitrators decreed 
a claim without any legal evidence it was held, it 
is not a valid objection to an award that the arbi- 
trators have not acted in strict conformity to the 
rules of evidence. Guppu v Govitidacharyar 

It Mad 85. 

Notes:-~Ex: 15 Mad 384. Ref : 25 Cal 757 F 
B ; 18 Mad 423 F B ; 17 Bom 357 ; 20 
Bom 690 ; 9 Bom L B 757 P C. 


292 A — Award — Decree— Appeal- -Waiver — 
Estoppel . 

When the validity or legality of an award is 
questioned, an appeal lies from a decree passed : 
in accordance with it. (25 Cal 141, Fol.) The 
examination of a witness by two out of three 
arbitrators io the absence of a third and th<» re- 
fusal of the arbitrators to examine witnesses al- 
ready examined amount to misconduct within 
the meaning of s. 521, Civil Procedure Code 1882. 
(7WR269;8WR 171, 12 Mad ll3, Dist.) 
Though an arbitrator may have been guilty of 
some irregularity in the course of reference, it 
will not vitiate the award if the conduct of the 
parties be such as to show that they waive any 
objection on account of it. Waiver must be 
clearly made out, full knowledge of the defect 
must be proved, and where a party objected tn evi- 
dence received in his absence, etc , his not reced- 
ing from the reference and allowing the remain- 
ing business to be transferred e,r parte was not 
treated as an acquiescence in the irregularity. 
U B R 1897 -1901, Vol i, 290 Ref.) 

Ma Mi Tu v Maung Naing. U B R 1897- 

1901 Vol II, 14. 

Notes.—Overruled U B R 1905, 4th Qr Civ. 

Pro Code, 40. 

293— Civil Procedure Code 8, 531— Miscon- 
duoi of arbitrators— Absence of one of the arbi- 
tratots 
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A suit was referred to three arbitrators for 
decision.Objection was taken to the award on the 
ground that one of the arbitrators was absent 
during the examination of witnesses. Held the 
award sh(»uld be set aside by reason of arbitrators 
having been guilty of misconduct within the 
meaning of S. 521 (a) of the Code of Civil Pro. 
Thammiraju v Bapiraju, 12 Mad 113. 

294~Sch II r. 16 (1882 S. 521)— Arbitrators 
— Award— Misconduct of arbitrators —Revision. 

An order under S. 521. Civil Procedure Code 
setting aside an award made under Chapter 
XXXVII of the Code on a reference to arbitra- 
tion in the course of a suit on the ground of the 
I arbitrators’ misconduct is not subject to revision 
I under S. 63P of the Code of Civil Procedure, 1882. 


Damodar v Raghunath- 4 Bom L R 267 « 

26 Bom 551* 

Notes-Ref: ‘41 Mad 345= 18 M L J 228. 

295—0. P. C Sch II S.521-— Arbitrator recei- 
ving evidence from one party in the absence of 
the other — Judicial misconduct — Setting aside 
award — App^^ai— Appellate C^urfs power to go 
behind first Court’s order setting aside award. 

A Court is perfectly justified in setting aside 
the award of the arbitrators, on the ground that 
the Latter had been guilty of judicial misconduct 
in having taken the evidence of one party in fhe 
absence of the other whi^h v/as wholly unavoid- 
able. and in having omitted to give the latter 
-sufficient opportunity to produce his own evi- 
dence. 

Quffre , — Whether an Appellate Court had 
power to go behind the order of the first Court, 
seHine aside such an award. (2 All 181, 3 All 
636. 28 All 408, 22 Mad 202, SOWN 390, Ref.) 
Soba Ram v Ram Das. 66 P R 1907 =* 

159 P L R 1908 = 148 P W R 1907. 

296 —Misconduct of arbitrators— Application 
I to have award set aside-G-round for setting aside 
I award. 

On an application to h‘>ve an award set aside 
by reason of misconduct on the part of the arbi- 
trators, th<^ir action alleged was held not to 
amount to misconduct, and, therefore, the defend- 
ants were not entitled to have tbeaw'ird set aside. 

Tool«?ee Money Disse* v Sudevi Basses 
26 Gal 361=3 GW N34»7. 



■ ' 1 

I 

I 

' " • I 


illlilipi 

,i ' , ' 


I 


", !kf'\ I, , J 

ilHSi 




1699 dbsai’s obnt. oiivii digest 1811-191.52. 


1700 


Arbitration- CbnM. 

8 Awn-rds- C ot? td. 

NotCS:-Fol: n M L J 346; 25 Mad 555. Dist: 

9 OWN 602. 

297— Misconduct of arbitrators — Functions 
of Court: — 

If the arbitrators had heard only one s’de and 
declined to hear the other, that would be miscon- 
duct within the meaning of S, 521, 0. P. C. a 
Judge cannot constitute himself a Court of ap- 
peal from the decision of the arbitrators. — 

Suudara Mudalt v. Ponnusawmi Mudali, 
13MLJ 275. 

Sec decision on app<=‘al. 27 Mad 255. 

298 — An award can only bind the parties to 
the arbitration. 

A verbal submission to arbitration, as a result 
of which title to immoveable property is likely 
to be affected, is valid. 

The allowing an amendment of pleadings is 
in the discretion of the Court; but the discretion 
is judicial and not arbitrary; and an erroneous 
exercise of it is capable of correction by a Court 
of appeal. 

Leave to amend ought to be granted. unless the 
party applying is acting mala tide or ?)y his blun- 
der has done some injury to his opponent which 
cannot be compensated by award of costs; other- 
wise, whether the original omission arose from 
negligence, carelessness*, or accidental error, the 
defect may be allowed to be rem=‘diod if no injus- 
tice is done to the other side 

Though an arbitrator may have been guilty of 
some irregularity in the course of the reierence. it 
will not vitiate the award, if the conduct of the 
parties be such as shews that they have waived 
any objection on account of it. The waiver must 
be clearly made out, and the party must be shown 
to have full knowledge of the defect which he is 
said to waive. 

The arbitrator must be careful to see that his 
award is a final decision of all matters requiring 
his determination, and his failure to determine 
any of them may completely vitiate h{«a award ; 
this would be specially the result wher-^ there 
is such a connection and inter dependence 
hetpveen the various matters covered by aubmis- 
‘ it^t decision and disposition of some of | 
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them only, to the exclusion of others, would ope- 
rate to produce injustice between the parties. But 
this principle has no apoUcation, if the submissi- 
on can be construed to empower the arbitrator to 
make several awards. An award is none the less 
final, though it does not execute itself or preclude 
all future controversies; if it leaves nothing to be 
done but the performance of some ministerial act 
it is not faulty for want of such finality and cer- 
tainty; the principle applicable is Cerium eat quod 
eertum reddi poie&t. (That is sufficiently certain 
which can be made certain). 

The Court is always reluctant to entertain the 
objection that the award, as distinguished from 
the submission, is unreasonable. 

An award will not be set aside if the question 
undecided was not notified to the arbitrator as a 
matter in difference or the parties showed by their 
conduct that they did not mean him to decide 
it. (12 M I A 112 Ref. (1878) 10 Oh D 393 Eef ) 
Ramji Ram v Salig Ram. 

14 C L J 188, 

298A — Award, grounds for setting aside of 
—Arbitrators, powers and duties of— Misconduct 
of arbitrator— Civ. Pro. Code, 2nd schednle, 
paras t4, 16 and 20— Limitation Act, Art. 
15«. 

Subject to any limitations contained in the 
instrument of his appointment and to any statut- 
ory directions as to the manner in which he is to 
discharge his duties, an arbitrator may conduct 
his proceedings in any manner be thinks fit, so 
long as he aets in accordance with the principles 
of justice, equity and good conscience He is not 
fettered by rules of practice which Courts of law 
adopt for general convenience, nor bound by the 
adjective law laid down in the Code of Civil Proc- 
edure and the rules made under it, or the rules re- 
lating to evidence to be found in the Indian Evi- 
dence Act. He may also, in forming his judgment 
act upon merely moral considerations of which a 
Court of law could not take cognizance. 

Where the award is g )od on the face of it, the 
parties cannot object to the arbitrator’s decision 
either upon Uw or fact, and the Courts will not 
ordinarily review his discretion, provided he acts 
within his authority and behaves fairly to each 
party. Hor will they interfecA with his ju%meni| 
or any mere ground of mistake. 
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An arbitrator called as a witness in an action 
on an award might be examined as to every 
matter of fact with referen<^e to the making of 
the award, and whether in his estimate of the 
compensation he took into consiieration any 
matters not included in the refeicnce and 
therefore not within his jurisdiction, but be 
cannot be questioned as to the elements whicli he 
took into his consideration in determining the 
quanti^m or compensation, or so ag to scrutinise 
the exercise of his difscretionary power to award 
compensation. 

JIM further, that the principles accepted in 
the English law for regulating the conduct of the 
arbitrators are not inapplicable to arbitration 
proceedings held in this country. Nor are the po- 
wers of the Courts in India to review the procee- 
dings of arbitrators any more^extensive than they 
are in England. 

Meld also, that Art. locS’, Limitation Act, can- 
not apply to a written statement which a defend- 
ant is required to file in answer to an application 
for the purpose of having the awar i made a rule 
of Court. Badruddin Hasan v Amir* Begam. 

14 0 C 308 

299— Sch It (Ss. 510, 514)— Supersession of 
arbitration— Partiality of arbitrator — Grounds of 
supersession. 

When once a suit has been referred to an ar- 
bitrator, it cannot be superseded except upon gro- 
unds mentioned in S. 610 or S. 514 oF the Code of 
Civil Procedure. Kothandarama Aiyap v 
Sivagnana Desikai*. 11 M L J 128. 

299 A — Omission to disclose— Interested char- 
acter of arbitrator. 

Omission of an arbitrator to disclose the fact 
that he was consulterl, engaged, or retained by 
the dcfpndants’ respondents, previous to the arbi- 
tration, is such a misconduct as to vitiate the 
award. 25 Cal 141 Fob Mating Lu Gyi v Maung 
Lu Ngw«». U B R 1897-1901 Vol II, 13. 

300 — On the following facts viz. 

The first meeting of the arbitrators was held 
on the i^th January without any notice to the de- 
fendants. It was alleged that nothing wa« done 
at this meeting. On that day the arbitrators sent 
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a notice to the appellants appointing the next day 
(10th) at 6-JO P.M. for the next meeting. The 
defendants’ attorney thereupon wrote protesting, 
and asked the arbitrators not to proceed, as they 
intended to apply to the Court. No notice of this 
protest was taken by the arbitrators, and they 
proceeded with the arbitration on the 10th in the 
absence of the defendants. On the 11th the defe- 
ndants’ attorney received a notice that the arbit- 
rators would hold a meeting on the 12th at 8 A.M. 
A meeting was held on that day in the absence 
of the defendants, and an award was made decree- 
ing the suit. Held that, the arbitrators did not 
give the defendants a fair and reasonable opport- 
unity of being heard, and were guilty of such 
misconduct as was sufficient to vitiate the award. 
i^emhle — The meeting on the 10th was 

alone suffif'ient to warrant the Court in setting 
aside the award. Toolscymony Dasscc v 
Sudevi Dassee. SOWN 861. 

Notes:— Fol: 29 Gal 276^ 

301.— Ground for setting aside award — Ar- 
bitrator receiving evidence from one side in ab- 
sence of other side— Misconduct— Civil Proce- 
dure Code (I J82) s 521. 

An arbitrator ought not to hear or receive 
evidence from one side in the absence of the 
other Bide without (if he does) giving the other 
side affected by such evidence the opportunity 
of meeting and answering it. This proposition 
is, however, subjec*" to the qualification that the 
parties may agree that a reference may be con- 
ducted in any particular way, and such an agree- 
ment may be either express or implied from their 
conduct daring the arbitration, and they may 
also expressly or by their c'^nduct waive their 
objection to an irregular course of conduct on the 
part of the arbitrator. Where an arbitrator re- 
ceived certain papers and documents from the 
defendants in a suit referred to his arbitration, 
together with a letter from the defendants con- 
taining certain documents sent to him and made 
his award without giving the plaintiffs an oppor- 
tunity of seeing the said papers and documents, 
and of meeting the inferences deducible from them. 
Meld that there was such a breach of duty on the 
part of the arbitrator as entitled the plaintiffs 
to have the award set aside. 

Cursetji Jehangir Khambatta v. Crowdei*. 

18 Bom 299. 
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802 — Miscoodnct — Failure to take evidence, c 
The word “ mis"onduct ” as used ins. 62l 

£ 

of the Code of Civil Procedure is not confined to ^ 
misconduct of a fraudulent or improper character 
but it includes action on the part of an arbitrator 
which is, upon the face of it, opposed to all ration* c 
al principles which should govern the proce- j 
dure of a person to whom matters in dispute have } 
been referred for decision Where an arbitrator 
has taken no evidence upon such matters, and 
has not allowed a party an opportunity of proving 
his contention, he is guilty of “misconduct” with- 
in the meaning of the section, and the Court, up- 
on objection being made, should consider whether 
there has been any real arbitration proceeding, 
and whether the arbitrator has arrived, at his con- 
clusion upon legal and proper materials. Where 
the lower Court had failed so to consider such an 
objection the High Court in the exercise of its re- 
visional powers under s. 622 of the Code of Civil 
Procedure set aside the decree affirming the award 
and the award itself, and directed the case to be 
restored to the lower Court’s file for determination. 

Deoki Nandan v Raj Kumar. 

9 W N 124. 

302 A— Arbitration out of Court— Filing of 
award— Civ, Pro. Code (Act V of 1908) Sch XI 
s, 20 — Arbitrator, duty of — Misconduct of arbitra- 
tor— Award based partly on private enquiries, if 
valid— Award, a final decision. 

In arbitration proceedings, both aides must be 
heard, and each in the presence of the other. 
However immaterial the arbitrator may deem a 
point, he should be very careful not to examine a 
pirty ora witness upon it except in the presence I 
of the opponent. If he errs in this respect, he ex- 
poses himself to the gravest censure, and the 
smallest irregularity is often fatal to the a^^ ard. 

Where the award recites on the face of it, that 
the arbitrator held, partly on evidence taken be- 
fore him and partly on private enquiry, that the 
will executed by a certain person was genuine: 
Hrld, that it was not competent foi him to do so 
and the award was vitiated. 
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dispute are to be determined by him. The posi- 
tion 18 different where the arbitrator is empower- 
ed to make one or more awards at his disore- 


An aibitrator must be careful to see that liis 
award is a final decision on all matters requiring 
bis determination. The obligation so to decide de- 
pends upon th*^ question whether the submission 
rc<iu1rcs that all f>r only some of the jmettters iUi 






Where the award leaves undecided one of the 
cardinal points in controversy, the award is incom- 
plete and cannot be sustained. Ganes Narayau 
Singh V MaHda Koer. 13 C L J 399. 

303— Misconduct — Failure to hear evMence. 
Whether the arbitrators should or should not 
hear evidence and the parties by counsel or other- 
wise must depend on the particular circumstances 
of every case, the arbitrators exercising in judi- 
cial manner, their discretion in the matter. Tht 
refusal to h»ar evidence in a case where the ar- 
bitrators cannot decide a matter in dispute 
without hearing evidence would amount to a 
misconduct on the part of the arbitrators, tb is 
improper for the arbitrators not to hear evidence 
to asceitain as to who are the persons liable on a 
contract entered into in the name of a firm. An 
award made against a firm, without ascertaining # 
who are the persons who constitute it, is, on the 
face of it, bad, and no Court can make a decree, 
in such circumstances upon the award against a 
firm. Hupdwary Mull v Ahmed Musaji 
Sclaji. 18 C W N 63=1 Ind Cas 371. 

Notes:— Kef hH Gal 888, 13 0 W N 297; 1 
lud Cas 39 J. 

303 A.— Arbi bntirvn— Award Appeal 

Revision— Hearing original and making fresh 
award— Taking evidence in absence of parties — 
Corruption or misconduct— Civ. Pro. Code, 19o8, 
second scheaub, paras 15 and 16. 

Held, that a decree passed in accordance 
with an award after finding that there was no 
misconduct or corruption of the arbitrators, to 
whom a case is referred for arbitration on the 
application for the parties, is neither subject to 
appeal nor to revision, and that an Appellate 
Court’s action to interfere with it in any way 
even in the consent of the parties is ^fUra mre$ 
ab inlfio Held, also, that, on the objection of 
i any party, the arbitrators can reconsider their 
: award after it is made, but before it is subU^tted 
■ to the Court, 'i bus a fresh award i8*vsli| ^ and 
. legal even if it is different ip its thtpJiS* 

\ original one. fprth^ that li ^does' not 
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amount to misconduct of an arbitrator if he takes 
evidence in the absence of the parties, with 
their express or implied consent. ( 92 P R 1903, 

26 Cal 141, Eol; 148 P W R 1903, IS Bom 299, 
Ref.) Dial Chand v. Rhuda Bakhsh. 

73 P W R 1910=6 Ind Gas 963. 

304. — Civil Procedure Code, ss. 508, 514, 521- 
Omission to fix time for delivery of award— Ex- 
tension for time after expiration of period fixed 
—Invalidity of award when not made within 
time fixed by Court — Costs. 

The provision contended in s. SOS of the 
Civil Procedure Code, requiring the Omrt to fix 
a reasonable time for the delivery of Ih^ award, 
is not imperative, but directory, and non-com- 
pliance with it does not make the order of refer- 
ence abortive and any subsequent arbitration 
proceedings inefiectual and bad. Under s. 614 
of the Code, the Court may extend the time for 
making the award after the time fixed therefor 
has expired. The last paragraph of s. 521 does 
not imply that an omission by the Court to fix a ' 
positive date within which the award is to be 
' filed is fatal to the validity of the award. Where 

an order extending the time for delivery of an 
award was made after the time fixed therefor 
had expired, and did not fix any positive date 
for the filing of the award: — E.eld that the ad- 
option of the award by the Court amounted to 
an enlargement of the time for delivery of the 
- award to the date on which it was in fact del»- 
vered, and to a ratification of what had been 
done by the arbitrators, and that the parties, 
having made nu obj#^ction to the action of the 
Court, must be taken to have waived any objec- 
tion to the award. The mere circumstances of 
an arbitrator having first tendered and then 
withdrawn his resignation does not formally 
div6st him of his character as arbitrator. 28 W R 

429 referred to. Har Narain Singh v Bhag- 
want Kuar. 10 All 137=1888 W N 28. 

, Notes:— Fol. 18 Mad 22. 

305, -^eld on appeal to the Privy Council 
(reversing the above decision). 

When on,qe an award has been deliveied, it 
no longer competent to the Court to grant fur- 
^ j ^ thei* time, or to enlarge the period for the deli- 
^ of the award under s- 514 of the Code of 
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Civil Procedure. Where an award was not made 
within the period fixed by the Court’s order, but 
was made after the date given on the last order 
extending the time for its delivery,— that 
the award was invalid. The decree of the Court 
dealing with the award as if duly made within 
the time could not be treated as enlarging it. 
The judgment in 8 All 548, approved. Order to 
be that the suit should proceed. Neither party 
to be entitled to costs in either Court below 
after the first judgment with regard to the stage 
at which the objection was taken ; and the costs 
prior to that to abide the is*?ue. Har Naraili 
Singh V Chaudhrain Bhagwant Ktiar. 

lAn300=LR18I AS55. 

306. — S. 221 — Arbitration. 

The principle of the ruling of the Privy 
Council in 10 All 187; is applicable also to arbi- 
trations under s. 221 of Act No. XlX of 1873. 

Gauri Shankar v Babban Lai. 

14 All 847=12 W N20. 

307, — Omission to fix time for delivery of 
award— Award not signed by the arbitrators in 
the presence of each other— Civil Procedure Code 
(1882), 88. 508 and 616. 

An award is not invalid merely because no 
time has been fixed for the making of the award, 
s. 508 of the Code of Civil Procedure being di- 
rectory and not mandatory. 10 All 137, followed, 

Mttthtikutti Nayakan v Acha Nayakan. 

18 Mad 22. 

308 — Civil Procedure Code Ss. 614, 521. — 
Extension of period fixed for submitting an 
award period fixed for making it had expired. 

There is nothing in s. 514 to limit the period 
within which, time may be extended by the 
Court to the period mentioned in the previous 
order, nor would it be reasonable to dmit it. 
The real test is whether the time was in fact 
extended so as to validate an award which the 
arbitrators would have had no jurisdiction to 
make at the time when they made it. So where 
an award was made after the time had been 
enlarged and within the time so enlarged, the 
award is good and valid, and a party will not be 
entitled to have such award and a decree made 
upon it, set aside. Lakshminarasimliam v 
Somasundaram. 15 Mad 384, 
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309.-“ S. 514 C-P. O.—ExteBsion of time, 

A Court baa power to act under a. 514 of the 
Code of Civil Procedure at any time before the 
award is actually made, whether the tiipe pi’e- 
viously limited for making the award has expired 
or not. Ram Manohai? Mist* v ^--al Bahari 
Hisp. 14. AM 343=12 W N 18. 

Manga! Seiti v Gofoind Ram. 6 W N 151. 
Lalti Dai V Baldco Sahai. IWN 25. 

Hap Napain Singh v Bhagwant Ktiap. 

10 All 137=8 WN 28. 

310— Award — Delivery of— Civil Procedure 
Code (1882) Ss. 608, 521. 

The plaintiff and the defendant agr'^ed to 
refer a suit to an arbitrator which was arcording- 
iy so referred. The award was made within the 
period fixed by the order of reference, but was 
not submitted to the Court until two days later. 
Held, the award was valid under C. P. C. S. 508. 
Apumugam Chetti v Aptinachalam Chetti. 

22 Mad 22. 

Notes.— Ref: 25 All 105. Pol- 2 A L J 20; 

27 All 469=2 A h J 201 = {1906^W N 
47; 8 OWN 910. 

311. — The Second Schedule r. 3 (W82 Ss. 508 
514, 621)— Award, delivery of. within time. 

An award delivered to the Court peon on the 

date fixed for its delivery is a good award even 
though it reached the Gouit on the day after the 
date fixed ov/ing to the fact that it was given to 
the peon after Court hours, Sita Ram v 

Bhawani Din Ram. 1904 AWN 205 = 

26 All J 05. 

312. — S. 541— Award— Delivery of. | 

The making and the flelivery of award are t 
different acts to the tran'^mission or filing of it I c 

Trimbak v D.idaji. 18 g 9 p j jg 


(5) Validity of award. 

313— Omission to fix time for sending in— 
Act VllJ of 1859. s. 318. 

Where no time had been fixed in the order 
directing the award for sending in the award, 
the award is, under s. 3 1 8 , Act VIH of I 859 ' 

invalid. Gangagobinda v. Kaliprasanna 
Walk. 1 B I. R S N 18.- 10 W R 206. 
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314— Oral award, validity of. 

I® An oral award is as valid as a written one. 
though it may be more desirable to have a 

written award, 
id 

. Sa valappa v Devchand 3 Bom L R 691= 
5 . 26 Bom 132. 

1. 315— Sch. 11 , S. 1— Award- Beference by 

>• parties interested — Defendant who did not appear 

not joining — Whether reference valid. A suit 

was brought against several persons, one of whom 

was a minor, 
e 

An official of the Court was appointed guar- 
dian ad I item for the minur defendant, but he 
. did not put in an appearance. The parties, 
g with the exception of the said minor, applied to 
3 the Court to refer the matters in dispute to arbi- 
. tration. The reference was made and an award 
was given by the arbitrators, whereby the minar 
^ was exempted from the plaintifi’s claim. Objections 
^ being takm to the award, he/d th&t the minor, 
not having put in an app<»arance, nor contested 
f the suit, was not a person interested in the mat- 
ters which were referred to arbitration, within 
the meaning of S. 1, Sch. II of the Code, and his 
not joinig in the reference did not invalidate it. 
24 All. 229, apjd: Ishap Das V. Keshab Deo 
7AL J807=71ndCas 68. 

316— The Second Schedule r. .3 (1882 S. 60^)-^ 
Provisions mandatory and imperative— -No time 
fixed in the order of r(^ference — No award. The 
provisions of S 518 of the Code of Civil Procedure 
are mandatory and imperative. 

Where the Court appointed an arbitrator but 

did not fix the time within which the award was 
to be filed, and the arbitrator filed the award 
that very day;-ffeM, that the proceedings were 
obnoxious to the mandatory provisions of S. 608 
and the award was no award in law. ( L. E. 18 
1. A. 65=13 All 300=8 All 548 Foil. Lachman 
Das V. Apprskash. 5 A L J 14,4= A W N 
(1908). 59=80 All 169., 

817.— Oh. 11 — Arbitration — Award r. 3 

I (1882 Ss. 618, 621, 622, C- P. C.— appeal. 

An award passed without the Submission to 
arbitration of all the parties interested in the 
suhjeot-matter of it, and without an order of the 
Court as prescribed by i. SOS, refari&g thfc|4f 

/ ' . 1 ill iw 'J 
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ter in dispu^-e tn the determination of arbitration 
and fixing a time for the making of an award, is 
not an award in law. 

therefore, that, where an award is made 
without the submis<?ion of all the parties, and 
without fixing a time for the makinsr. and a decree 
is made in accordance with it, an appeal is not 
thereby barred. Negi Puran v Hira Singh. 

6 A L J 333=1 Ind Cas 146 

317 A. — Arbitration — Extension of time to 
an arbitrator to make and file an award — Delega- 
tion of power by Court to arbitrator to extend 
time — ^Award, validity of — Civ. Pro, Code (Act 
V of 1908). Soh If, Rr. 3 (1), 8. 

When a case is referred to arbitration, the 
Court should itself fix a date for making the 
award, and where the award is not completed 
within the time fixed, the Court itself should, 
in extending the time, fix a particular date for 
the making of the award, and not leave it to 
the discretion of the arbitrator to enlarge the 
time for himself. 

Time can only be extended until the award 
has not been made and filed; no extension can 
be allowed in a case where the award has been 
made and filed beyond time. 

Where an award has not been properly made 
and filed according to law, it is a nullity and 
the decree passed on the basis thereof should 
be set aside. Gur Das v. Garul Dhtij. 

9 Ind Cas 241. 

3 17 B . — Arbitrator — Award — V alid ity — D ple- 
gation. Though an oral award may be given 
and a note or minute of it taken for record, still 
if the arbitrators resolve that their award is to 
be in the form of a document to be signed by 
them as the final expression of their decision, 
nothing but that document can be treated as the 
award. One arbitrator cannot delegate his po- 
wers ot decision to another. When the arbitra- 
tors have been appointed by agreement, and no 
provision has been m-^de for a difference of opi- 
nion, the award 18 invalid, unless it is unani- 
mona. (IT. B. R. 1893—1896, Vol. H, ig, 276, 
Jlef,) Ma That Tin v Ma Saw Kin 

Ijr 5 E 1^02—1903, Yol n. Arbitration ^.1 
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317 0.— Award objected to on the grounds 
that one of the arbitrators was interested in the 
case. 

If parties appoint an arbitrator with full 
knowledge of material facts as to his connection 
with or even interest in the subject matter, they 
cannot object to the award on the ground of that 
^nnection or interest. Ah Kin Shok v Maung 
Ta Hin. U B R 1897-1901, Vol. IT, 8. 

3 17D. —Arbitrator not bound to give award 
on each point — Award on whole case — Krror in 
law, effect of, on award. 

Where a case is referred to arbitrators, they 
are not bound to give an awa^d on each point: 
they have to erive their award on the whole case. 
They are Judges of law as well as Judge'^ of facts, 
and an error in law does not vitiate an award. 

Gulam Jilani v Muhammad. 

4 Bom L R 161. 

318. — Order of reference — Civil Pro. Code 
18 9 s. 315. 

Where the lower appellate Court omitted in 
its order refusing the case to arbitration to fix a 
time for the delivery of the award, as directed 
by section 315 of Act VllI of 1859, but both the 
parties permitted the reference to proceed and 
took part in the proceedings without making any 
obiection until after the award was delivered, 
and when the omission in the order of reference 
could work no injury to either party, the High 
Court saw no reason why the ©mission should be 
held to avoid the award, Mubarik Ali v 

‘Kadii* Baksh 7 N W P 851 

319. — Award made out of time — Civil Proce- 
dure Code (Act XI V of 1882 ss. 506, 6U. 

An appeal was preferred against a decree of 
an original Court dismissing a suit, and the Ap- 
pellate Court sent the case back for the puipose 
of certain evidence being taken, and certified to 
it. Pending that being done, the parties applied 
to the Appellate Court to refer the case to arbi- 
tration, and that Court referred that application 
to the original Court for disposal, although the 
oasf* was still pending on its Own file for dispo- 
sal. Subsequently another application was 
made to the Original Court to refer the case to 
arbitration, and on the lOrb May the record was 
sent to the arbitrator with directions to submit 
his iwird within seven days On the 12tb Sep->. 
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or S. 514 an order superseding the referf*noe to 
arbitration. Jiimna Kunwar v N isil AH. 

1902 AWN 72=94 All 812. 

S22,— Award made out of time — (Jivil Proce- 
dure Code, s. 621— Arbitration. 

Under s. 521 of the Civil Procedure Code, the 
rule that no award shall be valid unless “made” 
within the period fixed by the Court, is equiva- 
lent to a rule that tfie award must be “delivered” 
within that period. Upon a reference to the 
arbitration of three persons, the Court ordered 
that the award made by them should be filed on 
the 19th September 18S6. The award was not 
filed on that date but was signed by two of the 
arbitrators on that date, and by the third arbi- 
trator on the 20th September, on which day it 
was filed, it had been agreed that the opinion 
of the majority should carry the decision, i^eld, 
that the award was not “made within the period 
fixed by the Court” within the meaning of s, 21 
of the oivil Procedure Code. Behari Dass 
V Kalian Das. 8 All 543. 


Notes:— Diss: 13 Bom 119; 27 All 459=2 A 
L J 201 = f 1905) W N 47: 22 Mad 22. Ref: 
26 All 105. 


323, — Beversed on appeal to the Privy Coun- 
cil which held that time could not be extended 
after the deUvery of the award, and that an 
award after the fixed time is invalid. 

Raja Ear Narain Singh v Chowdhnain • 
Bhagwant Kuar. 13 All 300 P C. 
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tember, asthe award bad not been sent in, the 
original Court passed an order recalling the re- 
cord, and subsequently the aw^rd of the arbitra- 
tor, dated the I'iith September, was filed. The 
original Court thereupon forwarded the record 
to the Appellate Court for its decision. Objec- 
tions were taken to the award, but overruled, and 
the Appellate Court passed an order directing 
the case to be sent back to the original Court, 
with orders to pass a formal decree in accordance | 
with the award of the arbitrator, "Keld that 
the award was bad in law, because the time 
within which it was directed to be made had 
never been enlarged, and the Court’s order of the 
12th September recalling ^•he record could not 
be taken as an indication that the time was en- 
larged. Bhugwan Dass Marwari v Ntmd 
Lall Sein. 12 Cal 173. 

320. — Arbitrator exceeding his powers. 

MeU that, where a decree was strictly in ac- 
cordance with the award it cannot be set aside 
in appeal on the ground that the arbitrator had 
exeeded his power or that it was submitted after 
the time fixed for its delivery, (although the 
Court had enlarged the time, after the period 
fixed bad expired.) Mangal Sein v Gohind 
Pam. 6 W N 151. 

391.— The Second Schedule r. 5 (1882 Ss. 610, 
514)— Delegation by arbitrator — Award not sub- 
mitted by the arbitrators within the time limited 
by the court. 

The parties to a suit for winding up a part- 
nership agreed to refer the suit to arbitration, and 
two arbitrators were appointed by the court The 
parties subsequently agreed that the matters in 
dispute should he settled by one, who was with- 
in a certain time to send bis opinion to the arbi- 
trators in order that they might submit to the 
Court an award in accordance therewith, sent in 
his opinion to the arbitrators some days before 
the time fixed by the C>urt for the submission 
of the award but the arbitrators did not submit 
their award within time. Held that the agree- 
ment of the parties to let the matters in dispute 
be settled actually by arbitration could not pos- 
sibly have the efiect of superseding the appoint- 
ment of arbitrators by the Court. Before the 
^nrt 90 UI 4 proceed to hear the suit, it was nsces- 

either S.610 j 


324.— The Second Schedule r 3 (1882 Ss. 608, 
514, 616 and 521)— ‘making’ of the award, what 
is— Award completed and signed by the arbitra- 
tors before the time fixed Filing thereof after 

period fixed— Validity of award Meaning of 

‘made’ in S. 621. 


An award completed and signed within the 
I period fixed by S. 508 of the Code is perfectly 
I good and valid, notwithstanding the fact that it 
I reaches the Cohrfc after the period so fixed. 
word ‘made’ in S. 621 does not mean ‘making’ 
and ‘delivery,’ because these two ^frord^ indicate 
two different stages. ^Made’ means 
mind of +he arbftmtors has been dmlUf 
' declaration requires autbehtlcatiou 
The validity of an 


J 
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‘making’ e.) the completion and «!igning there- 
of, hy the arbitrators, and not the filing thereof 
in Court. 22 Mad 22 and 13 Bjm 119 Fol. 13 
All 300 Eef. to; 8 All 543, Diss. Asad-ullah 
V Muhammad Nur. AWN (1905) 47 « 
25 All 459=9 A L J 201. 

325, — The Second Schedule r. 3 (1882 Ss. 508 
514 and 521j— Limitation Act, Sch, 11. Art. 158— 
Award made and filed after expiry of time fixed- 
Appeal. 

Where an award is made atter the expiry of 
the time prescribed by the Court for the mak- 
ing thereof, the Court ought to take judicial notice 
of its invalidity notwithstanding the fact that 
neither party has taken any objection thereto. 
A decree passed on such an invalid award is ap* 
appealable to such a case. 13 All 300, II Mad 85, 
Fol. 15 Mad 384, 14 All 343. Ref. 29 Bom 285, 16 
Cal 482, 21 Cal 469, 17 Bom 357 and 18 All 422, 
Ref, 1-j All 300, ^ol, Kcwal Lodhi v Baij Nath. 

2 N L R 81. 

326 —Award not made within time. 

An award which is invalid under s 521 Code 
of Civil Procedure, because not made within the 
period allowed by the Court is not an award upon 
which the Court can make a decree, and a decree 
passed in accordance with such an award is not a 
decree in accordance with an award from which 
no appeal lies. Chuma Mai v Hai»i Ram 

8 All 548 = 8 WN 179 
Behari Das v Kalyan Das 
3 All 543 = 6 WN 179. 

Notes — Ap: 13 All 300 P C; 26 All 105. Fol: 

30 All 169 = (1908) W N 59 = 5 A L J 144. 

327. — Award made out ol time— Civil Proce- 
dure Code, ss. 508, 521, 5-2, 632 Act VIIl of 

1859, s. 318. 
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Notes.— Dist: 16 Mad rf84. Ex: 11 Mad 85. 
Ref: 13 Bom 119. 

328. — Making and filing award Award made, 
but not filed within the time specified by order 
of Court-Civil Procedure Code (Act XlV of 1882), 
ss. 608, 614, 521. 

A suit for dissolution of partnership and all 
matters in dispute between the parties thereto 
were, by Judge's order, dated l8th July 1857, ref- 
erred to the arbitration of A and B. The time 
for making and filing the award was by subsequ- 
ent order extended to the 18th May 1888. The 
award was made on that day, but was not filed 
until the 18th June. The second defendant oi- 
tained a rule calling on the other parties to show 
cause (j titer alia) why the award should not be 
set aside by reason of its not having been filed in 
nme. Held that, the omission to file the award 
on or before the 18th May 1888 did not lender it 
invalid. The word ‘-made” m ss. 514 and 521 of 
the Civil Procedure Code (Act XIV of 1852) does 
not include the filing of the award. Umersey 

Premji V Shamji Kanji. 13 Bom li9. 

Notes:— Ap: 22 Mad 23. Ref: 26 All lOo. 
Fol: SOWN 91o; 27 All 459=2 A L J 
2Ul=(i905) W N 47. 

329. — Arbitration Awards Validity of 

awards & ground for setting them aside— Sch. JX 
1 . 15 (1852 S. 621)—“ Made within the period al- 
lowed by the Court”-Award submitted after time 
though made and signed in time— Validity. 

An award made and signed but not submitted 
to the Court within the time allowed for deliver- 
ing the same in Court is valid inlaw. (1.3 Bom 
11^; 22 Mad 22 Rel ) Dabcnder Nath. 

Chattepjee y Saphamatigola Debt 
8 C W N 916. 





An order of reference to arbitration was made 
on 21st January. Six weeks’ time was allowed 
for the return of the award. No application was 
made for extension of time. The award having 
been returned on 8th May, the Court refused to 
give judgment in accordance with it, under s.522 
of the Code of Civil Procedure, on the ground 
that it was not valid Held, on an application 
under fi. 622 of the Civil Procedure Code, that 
f)h|e award wa^ invalid. gfmson v Venkata- 
im. P Mai ^7^ 

S.C )9!i 


Notes.— Ref: 10 0 W N 601 = 2 0 L J 163. 

330.— Arbitration, reference of case to— 
Award of arbitrators— Acceptance of award on 
date of delivery by b )th parties— Subsequent ob 
jections to award by both parties— Court setting 
aside award and adjudicating on case— Estoppel. 

Ta a suit by plaintiffa, who were the col- 
laterals of one R AT, deceas''d, for possession of 
four houses and one shop belonging to the latter, 

tl^e 4'^ff^qdant pleaded that he was ^dopfjed 
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son of R. K., and as snob excluded the plaintiffs. 
On the day fixed ^or hearmsr evidence both par- 
ties agreed t6 refer the case to the decision of 
arbitrators who were present in Court, and pre- 
ferred a reqrfest that the arbitrators might be as- 
ked to file their award that day. .A referring 
order was accordingly, drawn up to this effect, 
it being further recited that the arbitrators had 
already made inquiries. The arbitrators filed 
their award the same day, finding all issues in 
favour of. defendant, b«t nevertheless giving one 
of the houses and Rs. 375 to plaintiffs. The par- 
ties were examined by the Court, »nd expressed 
their acceptance of the award, but the Court, 
instead of passing a decree in teims of the award, 
adiourned the hearing for objections to he filed. 
On the 2nd June the defendant objected to the 
effect that, as all the issues had been found in 
his favour, the award of the house and ca-h to 
plaintiffs was proof of the arbitrators' partiality 
towards plaintiffs. He therefore prayed that the 
award might be set aside or amended. On the 
4th June plaintiffs also filed objections to the a- 
ward, and charged the arbiti*ators with miscon- 
duct in that they had decided the case without 
inquiry. On the 10th June both parties were 
examined and stated that they wished the award 
to be set aside, whereupon the Court, aftei ques- 
tioning the arbitrators, set aside the award on 
the ground, iTz/er aha, that both puties were 
agreed that the arbitrator bad decided the case 
without inquiry and wished the award to he can- 
celled. The Court then proceeded to inquire in- 
to the case, and on the merits held that plaintiffs' 
claim should be decreed as defendant’s adoption 
had not been proved. On appeal the Divisional 
Judge agreed with the first Court on the facts, 
and held further that defendant was not compe- 
tent, after his objections to the awaxl and m the 
face of his prayer to have it set aside, to ask the 
Court of Appeal to pass a decree m terms of the 
award. Defendant appealed to the Chief Court, 
and contended, (1) that when ou the 

date of award both parties accepted it, the case 
should not have been adjounied m order to en- 
able objections to be filed, but a decree should 
forthwith have been passed in accordance with 
md (2) that the Court setting a^^ide the a- 
ward on the ground of the arbitrators’ miscoo- 
duct in deciding it without inqniiy, the parties 
having expressly asketi foij the award to be 
the pame day. l 
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Tfphf, that theC^urt bad committed an irregu- 
larity in adjourning the case for obj<=>ctions when 
both parties expressed their acceptance of the 
award. 

Held, further, on the facts of the case, that 
the arbitrators bad not been guilty of the mis- 
conduct attributed to them 

But held, that the Court both in adjourning 
the case and m finding misconduct on the part 
of the arbitratois, had acted within its jurisdic- 
tion, though erroneously, and that the error which 
it had committed amounted merely to an irregu- 
larity of proceduie from which no substantial 
injustice on the merits had been proved to re- 
sult. 

Held, also, that though the proceedings had 
been irregular, the defendant was estopped by 
his conduct from taking exception to them after 
their conclusion merely on the ground of an ir- 
regulaiity which had been committed at his in- 
stance. Sbeo Narain v Sheo Ram. 

15 P R 1899. 

831. — I ^nial of genuineness— Want of con- 
sent. 

The objections which can be raised against 
an award are such as at the outset are fatal to it, 
e g., objections which deny its genuineness or 
deny that the objector was a consenting party to 
the aibitration. Ppotap Chunder Roodro v 

Huro Monce Dosia. 24 W R 188. 

832 —Parties not all joining in reference. 

A pi imM! and some of the defendants to a 
suit applied to refer the suit to arbitration (cer- 
tain other of the defendants not having joined 
in the application): an award was passed and a 
decree made in accordance with auen award. The 
plaintiffs objected to the validity of the award 
on the ground that all the parties to the suit had 
not joined in referring the suit to arbitration; the 
objeciion was dismissed,* and judgment given in 
accordance with the award, 'Keld that, qader 
the special circumstanc/s of the case, justice was 
so clearly fn favour of the view that tlie award 
was good, that the Oouit, although not entiteljf 
approving of certain decis ons of the R[p|h Obutt, 

(S W E 180 , (! W R 28, 10 w a *88, 4 ®Oj 

which laid down that sw?li »» lafUfdS' 

withBt^dwJ 
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may not have joined in the reference to arbitra 
tion), did not think fit to differ from those deci- 
sions on that occasion. Joy Prokash Lall v 

Sheo Golam Singh. 11 Cal 37. 

Notes.— l(J Cal 48S. Ret Cal 908 
F B, 25 Cal 14 J; 7f>7 F B; 27 Cal Oi ; 
20 Bom 59G; 9 C W 573. 

332 A. — Arbitration— Consent of all particb 
necessary to reference —Civ Pro Code, 1882, S. 
506. 

The appointment of arbitrators, being virtually 
a statutory delegation of authority by a Court of 
justice to persons who are appointed by the pai - 
ties as their Judges, such delegation must be m 
strict conformity with the provisions of the sta 
tute which allows such delegation; and therefon , 
if “all the parties’’ do not consent to /efer to ar- 
bitration, the arbitration ib invalid under S. 
506, Civ. Pro Code, and the award that follow s 
thereupon is, therefore, also not binding o i the 
parties. 4 All 802, 10 W B 468, Rel on. 

Deo Nanclan v Bhirgu Rai. 

AWN 1887, 215. 

Notes:— Ref 24 All 229. 

333. The Second Schedule r l (1882 8 696)- 
Validity of the award w^hen one ot the parties not 
joining submission- Arbitration, 

In a suit to enforce a mortgage a joint written 
statement was filed on behalf of the moitgagor, 
his sons, and grandsons. The suit: was referred t> 
arbitration, but the submission was not signed by 
one of the defendants. Their pleader, however, si- 
gned it on behalf of all the defendants. An award 
was made. Objections preferred to it by the defen- 
dant who had not signed it. were overruled, and 
a decree was passed in accordance with the award 
against all the defendants. 

there was no reference to arbitration on 
behalf of the defendant who had not signed the 
submission, and there being no award in law it 
couM not bind any of the defendants. 2 1 All 22 ). 
Dist. Kadhu Singh v Daryao Singh. 

4ALJ34^7==AWN (1907) 147 
= 29 AH 423. 

^ 334.— Th“ Second Schedule r. I (Act XIV of 

1882— S. 506) —'Reference arbitration, not con- 
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curred in by all the parties— Validity— Award, 
ground for setting aside. 

When a reference to arbitration is made in the 
course of a suit and an award made upon it, the 
award cannot be set aside on the ground that all 
the parties to the suit did not conenr in the refere- 
nce. (33 Cal 899 folio. ) Lai Mohan Pal v 
Sufya Kumar Das. 11 C W M 1152. 

Notes— Comp; lOO L J 41. 

335. — Parties not all joining in reference- 
submission to aibitration by one of several defen- 
dants. 

A having brought a suit against B and two of 
hi<! tenants for pocssession of certain lands of 
which he alleged he had been dispossessed by the 
defendants in 1879, it was arranged between A 
and the defendant B that the matter should be 
leferied to aibitration. Arbitrators were, accor- 
dingly appointed, and their award having been 
given in favour of A. judgment for the plaintiff 
was recorded in terms of that award. B then 
appealed on the ground that the other defendants 
had not joind m the agreement to submit the 
matter to arbitration, and the judgment was set 
aside, and the case remanded for re- trial. On re- 
maud the plaintiff’s suit was dismissed, and the 
oid*^r of dismissal was upheld by the lower Court. 
Reid, on further appeal by the High Court, that 
the fact of the tenants not having joined in the 
submission to aibitration did nnt vitiate the award 
and that, as between A and B, the original deci- 
sion of the Oour^ of first instance in terms of 
that award must bj restored. Bishoka Dasia 
V Anunto Lall Pain. 4 C L R 85. 

Notes - Fob 11 Cal 87. 

335A— Civ. Prn. Code, 1882, ss. 506. 5;g2 — 
Reference to arbitration — Reference not at inst- 
ance of ail parties to suit— Decree in terms of 
award — Appeal. f i 

In a suit for an account of a partnership bu^iness^ 
the matter in dispute was referred to arbitration 
at the instance of the plaintiff and some of the 
defendants. The legal representative of one of 
the defendants, who had died, was not a par:y 
to the reference. The arbitrators having made 
an award, a decree was passed in terms thereof. 
The question was whether there was an appeal 
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against the decree. HeZ^f, that the petition re- 
questing the Cour^t to refer the matter to arbitra- 
tion in a ca^^or winding up of a partnership 
should not have^tn'cn granted ex"*ept on the ap- 
plication of all the parties. The legal representa- 
tive of the deceased defendant not being a party 
to it, the reference was illegal and the award 
was void. There was therefore an appeal against 
the decree notwithstanding that it was in con- 
formity with what purported to be an award. 

Indur Subbarami Reddy v Kandadai Raja- 
manna]* Ayyangar. 26 Mad 4 * 7 = 

12 M L J 396. 

Notes;— Diss, 6 M L T 17ii; Ref. 17 C P L R 
147, 17 M L J 3»4; Fol 32 Mad 510 = 19 
M L J 480. 

336— Arbitration— Consent of all the parties 
to the suit— Section 506, Civil Procedure Code- 
Appellate Court remanding an appeal under Sec. 
562 as regards one defendant and dismissing the 
appeal as regards the other defendants— More 
than one decree in sam^ suit. 
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legally dispose of the appeal finally as regards the 
three male defendants and re-open the ca“e by a 
remand as regards the fourth, — the almost inevi- 
table result of such procedure being that event- 
ually there would be more than one, and possibly 
conliicting, decrees in the one suit. 

Observations on the question whether D. B. 
was a party to the reference to arbitration. 4 P. 
R., 1582KF.B),andl70 P. R., 1853, referred to, 

Khan Muhammad v Jalalud-din 
PR 8 of 1892. 

337— The Second Schedule r. 15 (1882 S.521)- 
One plaintiff not joining reference — ^Whether a 
ground to set award aside. 

S 521, 0. P,G.,does not contemplate the setting 
aside of an award on the ground that all the 
parties to the suit were not parties to the 
reference to arbitration. Where, therefore, one of 
the defendants, added under S. 32. 0. P. C.. and 
who subseqently withdrew from the suit, did not 
join the reference which was followed by an 
award, held, thsit the award could not be set aside. 


J, sued D. B , the mother of the giil, and the 
girl’s three uncles, for Rs. 1,000 damagas for an 
alleged breach of a betrothal contract. After 
settlement of issues, the plaintiff and the three 
male defendants agreed to refer the matters in 
dispute to arbitration under the provisions of the 
Civil Procedure Code. D. B., the mother, did not 
sign the agreement, but K. M., o^e of the uncles 
stated that he was representing her and that he 
joined her in the reference to arbitration with 
her full knowledge and consent. 

An award was given in favour of the plaintiff, 
upon which judgment and decree followed against 
all four defendants. 

Upon appeal by the defendants, the Divisional 
Judge held that the award was inoperative as 
xegaids D. B., unless it could be shown that she 
bad ratified the submission to arbitration, but 
that the award was go:)d as regards the parties 
who had consented to the reference. The Divisi- 
onal Judge accordingly remanded the case under 
Section 662, Civil Procedure Code, for decision as 
regards D. B, and dismissed the appeal as i^gards 
the three male defendants, 

mm, on further appeal, that the decree of the 
^ Tlivisioijal Judge was bad in law. He could not 


18 All 19 and 23 All 366 Dist: 22 Mad 14 and 18 
M L J 228, Ref. Ramjiwan v Nawal Singh. 

5 A L J 644=1908 A W N 242=4 M L T 400. 

338. — Arbitration — Awards Validity of 

awards and ground for setting them aside — ^The 
Second Scheduler. 1 (1882 S 506)— All the “ par- 
ties — Reference to arbitration — Award. 

S. 506, C. P. C., requires that all parties to the 
suit should join in making an application for an 
order of refer<^nee to arbitration ; and consequently 
an award made on a r<^ference by Court pursuant 
on an application by only some of the parties to a 
suit in winch a party who had appeared and put in 
a written statement and was interested in the 
result of the suit, bad not joined is illegal. 

Qmere:— Whether it is necessary that parties 
who had not appeared and apparently had no in- 
terest in the suit should Join in the application. 
26 Mad. 47, 9 0. W. N. 873, Fol. 24 All. 229, Bet 
Rangasami Aiya v Swami Aiya 
17ML J394. 

339— Parties not all joining in rel^enoe^ 
Award made without all parties consenting tp 
arbitration,— ^ 
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Quaere^ Per JacUhon J : — 

Whafe is the eiSect of an award arriv^'d at in a 
pending suit which was referred to arbitration 
by an order of Court otherwise than by consent 
of all the parties’ Do orga Churn Thakoor v 
Kally Doss Hazrah 10 W R 463. 

Note8:--0on:16WE21, 

340 — Parties not all joining in reference 
Award without consent — Some arbitrators only 
acting. 

Where parties do not give their consent to the 
appointment of arbitrators and the judgment 
proceeds on the arbitration award, the decree is 
not binding on those parties. Where four arbitra- 
tors had been appointed and only two acted, the 
award was held to be invalid. Rash Behapee 
Roy V Doopgabup Roy 14 W R 211. 

Notes— Dist: Cal 261. 

3 41 — Award by the arbitrators where reference 
is to five— Illegal order. 

The parties to the suit agreed to refer the 
disputes between them to the arbitration of five 
persons named by them; and did not agree to 
accept the decision of any less number of persons 
so nominated. Three only of the arbitrators nomi- 
nated were proceeding with the arbitration, and 
one had declined to act. The Court which made 
the reference released, in favour of the suit in 
which the reference was made, the attachments 
existing on debts due to the defendant in that suit 
at the instance of the three arbitrators who pro- 
posed to authorize the plaintiffs to collect those 
debts, and directed the debtors to pay their debts 
to the plaintiffs. It was held that the reference 
permitted the arbitrators nominated, to authorize 
either of the parties to collect the debts attached, ! 
inasmuch as the agreement was unaccompanied I 
by any stipulation that a less number than the I 
whole of the arbitrators could determine whether | 
such permission should be given, the act of the 
three arbitrators which led to the issue of the 
order could not be supported, and that the last 
portion of that order was ^^>UTa i ire,s, and mu«t be 
declared void. Parmcshap Dat v HaPi Naik 

7 N W 357. 

342 — JSeld,tlasA an award, made by two only 
of the three arbitrators appointed, was invalid 
and tbe Court in case an arbitrator refuses Uj act 
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should proceed under s 510 of the Code of Civil 
Procedure. Sat Ku mar v. Atma Ram, 

5 W N 60. 

343— Arbitrators appointed by parties. 

Seld, that an award otherwise good does not 
become invalid simply because one arbitrator 
only was appointed by the parties instead of 3 
or 5 (s. 222, Revenue Act) or because it was dic- 
tated to and taken by the Settlement Officer and 
is not in the hand-writing of the arbitrator him- 
self. Jatan Singh v. Mahadeo Singh, 

6 W N 180. 

344 — Award — Collective deliberation neces- 

sary: — An award arrived at without collective 
deliberation is bad —Poona City Municipality 
V. Ramchandra, 10 Bom L R 617. 

345— Award made by more arbitrators than 
were appointed. — 

An "iaward was held invalid, among other 
reasons, because it purported to be the award of 
four persons, whereas the order of reference was 
addressed only to three. Phiran v. Baharan, 

7 N W 367. 

346— Presence of arbitrators at meeting of 
award. — 

When a case has been referred to arbitration, 
the presence of all the arbitrators at all meetings 
and above all at the last meeting when the final 
act of arbitration is done, is essential to the vali- 
dity of the award. Nand Ram v Fakeer 
Chand, 7 All 523= 1885 W N 139. 

Notes:— Ap: 12 Mad lia. 

347 — Suit to set aside — Evidence recorded 
by umpire alone — Duty of arbitrators — Invalid 
award. 

In a suit to set aside an award, on the ground 
that from the commencement to the close of the 
proceedings, the arbitrators did not attend a sin- 
gle sitting and that the umpire alone recorded 
the evidence in the case. A?hZ^,ihat until all the 
arbitrators and the umpire attend every sitting, 
hear all the evidence, bring their minds to bear 
on the points at issue, and give an award accord- 
ing to their judgment on the merits of the evi- 
dence, there can be no award, in fact, made by 
them Harpal Singh v. Amir Singh, 

IOC 181. 
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348 — Omission of provision for difference of 
opinion and award by majority — Ground for set- 
ting aside award.— 

Where an order of reference to arbitration 
does not provide for difference of opinion among 
the arbitrators, and for authorizing a majority 
to decide the case, the award wiil, on objection 
taken, be set aside. Futteh Singh v. Gango, 

4WR4. 

Notes:— Dist: 8 W R 171: 8 C JL J 476. 

349— Omission of provision for difference 
of opinion. — 

The mere absence of a clause in the order ot 
reference proving for a difference of opinion bet- 
ween the arbitrators cannot vitiate the award 
where there is no such difference of opinion. 

Gour Chundet* Bhiittacharjee v. Sodoy 
Chtindcr Nttndec, 17 W .R 30 

Notes;— Fol: 8 0 L J 476. 

350 — Award by majority of arbitrators. - 

Where several arbitrators ar e appointed, and 

the parties do not agree to be bound by the act 
of the majority, the award, in order to be valid 
and binding, must be concurred in and ex<»cuted 
by all the arbitrators. Sttpubjeet Narain 

Singh V. Gource Pershad Narain Singh, 
7 WR260. 

351— Award made by majority of arbitrators.- 

Where the terms of a submission to arbitra- 
tion give no authority for the majority of the 
arbitrators to make the award, it should be made 
by the whole of the arbitrators. An award made 
by the majority only would not be a valid award. 

Junglee Ram v. Ram 
HcetSahoy, ^ 19WR47 

351i4— Civil Procedure Code. (Act VGII of 
18o9), Section .425— Act X of 1877, Section 622 — 
Reference to three arbitrators without provision 
for award of majority being binding— Effect of.- I 
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further, that the legal effect of an agree- 
ment, where there is no provision that the award 
of the majority shall be binding, is that only a 
unanimous award is binding. — 

Hardhyan v. Mehr Chand. P R 57 of 1879. 

352— Civil Procedure Code (Act XIV of 1882), 
Section 509 — Validity of award of majority of 
arbitrators, when the agreement was that, in the 
event of difference of opinion, the decision should 
rest with the majority — Dissenting arbitrator 
omitting to recoid opinion.— 

ffeld, that there is nothing in Section 609 of 
the Civil Procedure Code to render the award of 
a majority of the arbitrators, where it has been 
provided that thede^'ision should re^it with the 
majority, invalid, because no separate opinion 
has been given by the dissenting arbitrator. P R 
66 of 1882, distinguished. Kanhya Lai y. Seth 
Harbhagwan Dass P R 112 of 1885. 

353 — Award made by majoiity of arbitra- 
tors— Civil Procedure Code. 1882, ss. 606, 509, 
5i0 — Kefusal of minority of arbitrators to act. — 

Where the parties agreed to refer a suit to 
aibitration, but no provision was made that a 
decision should be with majority and the plain- 
tiff’s arbitrators withdrew Reld^ that under the 
circumstances the award of the majority or de- 
cision of the Uttar- panchayattar of common arbi- 
tiator was not binding. 

Gurupathappa v. Narasingappa, 7 Mad 174. 

354 — S. 509 C. P. C. — Award by two of three 
arbitrators —Validity (Act X of 1877). 

An appeal was referred to the arbitration of 
three persons declaring the decision to rest with 
the majority. There was a difference of opinion 
among the arbitrators, two of them agreeing, 
The award of these two was remitted to the three 
to reconsider “with the option of refusal to do so 
allowed”. The same two arbitrators “repeated 
their former decision, and declared their inability 
to come to any other conclusion The third 
again differed “but did not record an amended 
award or a refusal to reconsider”. Reld^ i^hat the 
award was valid, Lalti Dai y Bajdco Sa^ai/ 

1#N25, 

355— The refusal of a OonrI to set ^a$ide an 
award of arbitrators on aooo^f jthe , absence 

.. ‘ ' I ^ 
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of the arbitrator of one of the parties, is not ab< 
solutely illegal. Ramnath Devidatt V. Dhanji, 
(1880) Select Case Part X No. 15. 

355A — Arbitration - Illegal award — Judg- 
ment — Appeal — iUfEect of certain arbitrators 
resigning befor^^ enquiry completed.— 

Where an award is illegal, an appeal against 
the judgment based thereon can be maintained. 
Although it is true that the question referred to 
arbitration may be decided by a majority of th<=‘ 
arbitrators, still all the arbitrators should be pre- 
sent, or else the award will be of no effect. In 
the present case, two issues were referred to the 
aibitratiou of four peisons and an umpire. One 
of the issues only was determined by them, two 
of the arbitrators and the umpire being ot one 
opinion and the other two of a different opinion. 
The Oourt thereupon returned the case to the 
arbitrators, for a finding on the other issue. The 
finding was returned by the umpire and the two 
arbitrators who agreed with him in the first 
issue; and the other two arbitrators did not take 
any part in the matter, and in fact, gave in a 
formal resignation. Held^ that the award was 
not proper, and that a decree cannot be passed 
thereon. Gayadin v. Hanumanditi, 

A WN (1884.), 50. 


356~S. 610 0. P. 0.- 
act — Validity of award. 


-Aibitrator forced to 


It is an essential principle of the law of arbi- 
tration that the adjudication ot disputes by arbi- 
tration should be the result of <he free consent 
of the arbitrators to act, and the finality of the 
award is basf»d entirely upon the principle that 
the arbitrators are Judges chosen by the parties 
themselves, and that such Judges are willing to 
settle the disputes ref^^rred to them. Where 
certain matters were referred to arbitratorvS who 
refused to act and the Court of first instance pa- 
ssed an order directing them to proceed and to 
make an award, and they, on the passing of such 
order, made an award. Held^ that all proceed- 
ings, taken by the arbitrators in obedience to 
the order of the Couil diiecting them to arbi- 
trate against their will were null and void, 

Shibchari?ain v. Ratiram, 7 All 20 sa 

4. W N212. 

Dhlthtuv. 4r W N 209. 
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357*— The Second Schedule ir 16 (1882 S 622) 
— Arbitration— -Refusal to act — Decree on award. 
Where an arbitrator after completing bis enquir- 
ies falls ill and returns the file, but subsequently 
within the time fixed by the Court for delivery 
of the award, signs and submits an award, it can- 
not be held that he has refused or neglected to 
act, and the award is valid. The mere fact that 
an arbitrator declines to sign the award, which 
has been arrived at by a majority of the arbitra- 
tors does not show that he refused to act as ar- 
bitrator Ghissa v Bhawani Das 

1 A LJ 683. 

358. — Award partly by fie.sh arbitrators ap- 
pointed against consent of pa rfies— Civil Proced- 
ure Code 1877, s 510. — 

Where two of five arbitrators nominated by 
the parties to a suit and appointed by the Court 
had not consented before, and after appointment 
declined to act, and the Court appointed two ar- 
bitrators in their place against the consent of one 
of the parties to the suit,— that, under the 
circumstances, the appointment of the new arbit- 
rators was not warranted by the provisions of s, 
610 of the Code of Civil Procedure and that the 
order of reference to such arbitrators, the award 
made by them, and the decree passed upon the 
award, were illegal. Pagardin Ravutan v 
Moidinfia Ravutan 6 Mad 414.* 

Notes.— 18 Cal 324, Ref: Jl M«d 220 F 
B;16Mad5l8, 17 Mad 498; 6 AL J36f. 

359. Arbitration — Judgment according to 
award— Act VIII of 1859 ss B25,,-l47-Application 
to have an awaid filed in Court — Appeal. 

Where there has been an award, and the de- 
cree passed by the C )urt belo^v is in accordance 
with that award, that judgment is final, But 
wheie it can be shown that there was not in fact 
any award on which a judgment could be based, 
there is no final decree, and an appeal wilUie. 

The fact that the arbitrators themselves clear- 
ly doubt the correctness of their decision is a 
strong objection to the finality of an award. 
is one which tends to show that the award is pot 
valid and on this ground an appeal will lie against 
an order granting an application to have an aw- 
ard filed in Cnurt. (21 W R 248; 16 WR9FB- 
8 B L R 315 Discussed). Buuyad Mahton v 
^ahQQ t C L R 455“:^ Ca^ 375 , 


f| 
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Notes:— Appl: 3 All 427. Dist: (5 Mad 414. 
Expl;7 Gal 166. Ref: 13 C L U U; 10 Cal 
74; 4 All 283, 18 ^11 422 F B. 

S60* — Arbitrator’s award made after the 

death of one of the parties \unc ^m) tonc^ 

whether applicable i"© the award — Submission tF> 
arbitration, revocation of, by the death of a party. 

Where a submission to arbitration has been 
made a rule of Court, the death of one of the 
parties does not work a revocation. 

Where, on agreement to refer having been 
Hied in Court appointed an arbitrator, who after 
finishing his enquiries and having the arguments 
of the pleaders of the parties reserved his report 
and award and then one of the parties died. 

that, under the circumstances of the 
case, the death of a party did not make the award 
void, and the doctrine of Xunc pro tone was ap- 
plicable as in the case of a judgment of Court. 
Kara Krishna Mitra v Ram Gopal Mitra 
14 C WN 759=6 Ind Cas 170 

361.— The Second Schedule r. 5 (1882 Ss 517, 
621)— Arbitrator becoming incapable of acting— 
Order superseding arbitrator - Decree in accord- 
ance With award— Appeal— Revision— Objection 
for the first time on appeal or revision. On an 
arbitrator becoming incapable of acting, the 
Court ordered a new arbitrator to be appointed, 
in his place. On the award being delivered, ob- 
jections were preferred by the plaintiff, which 
were disallowed, and a decree in accordance with 
the award was passed. It was not objection that 
S 610 of the 0 P 0 under which the lower Court 
acted, was not applicable to the rase. The plain- 
tiff contended that the decree was wrong and 
must be set aside on appeal or at any rate on 
revision. 

Reld^ that the contention was not valid. It 
was too late to raise the objection that s .610 was 
^ot applicable to the case, that no appeal lay and 
that the Court would not exercise revisional 
powers. Harnam Singh v Hapnarn Singh 

27 PLR1910. 

Slfi® 1— .ni cil .'.•n i . 
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ard-Second appeal. 

Where an award has been made,iudgment pass- 
ed upon «!arh award is fin«l unless the award be 
invalid, 8 B L R (F B) 316. 

A question in a suit having been referred to 
the arbitration of five persons, being provided 
that if any two of the arbitrators appointed were 
absent the arbitratic4 should be continued by the 
other three. Two of the arbitrators named were 
pleaders m tbe suit on either side who with the 
consent of both the parties ceased to act and the 
award was made by the remaining three arbitrators. 
The court of the first instance held that the aw- 
ard was invalid. 

Md, that a second appeal lay and that under 
the oircunn stances the award was valid. 

Debendra Nath Shaw v Aubhoy Churn 
Bagchi. 9 Cal 905=12 C L R 525. 

Notes:-. Ap: 11 Cal 37; Ref; 55 Cal 141; 15 
Mad 346; 17 Bom 357;20Bom 696, 

363,— On appeal from the decree of the first 
Court the parties to this suit agreed to refer the 
matters in difference to three ai bitrators.The order 
of reference did not, as required by s. 609 of ithe 
Code of Civil Procedure, provide for difference of 
opinion among the arbitrators. The arbitrators at 
first declined to act for want of leisure. But the case 
was returned for their decision. Two of the ar- 
bitrators now made an award, the third merely 
signifying his dissent. Held that the award was 
invalid as it was made by only two of the three 
arbitrators and also because they were forced to 
act. Dukhu V Bhinak 4 W N 209. 

364— Art 158.— Where in accordance with an 
award irregularly made, a decree was passed by 
the Court from which the defendant appealed 
B.eld, that the defendant was not precluded from 
appealing because he had not applied to setasida 
the award within the lOdays allowed by Art,l68, 
inasmuch as that article applied to annlicatinr)! 
referred to in s 622 of the Zdf ot 

ure, ^ c. applications to set aside an award on 
any of the grounds mentioned in s 631 and the 
defendant did not contest the award on any of 
those grounds. Muhammad Abid v Muhmmad 
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3(55-~Oivil Procedure Code (ActXlV of 1882) 
Sections 60S, 5S3, B24— Application to file agree- 
ment to refer — Court omitting to pass legal order 
of reference — Court accepting separate award 
from umpire on disageement of arbitrators — 
Illegal award— Proper order to pass on setting 
aside such award. 

Plain tifl’s application that an agreement to 
refer a dispute between the parties to arbitration 
should be filed in Court under Section 528, Civil 
Procedure Code, having been granted, the Court 
directed the arbitrators to decide the master in 
dispute, without recording any order of reference 
as required by that section, and on their finding 
awards disagreeing with each other, caused an 
umpire to be appointed under the terms of 
the agreement, and accepted a separate award 
from him, in accordance with which judgment 
was passed. On appeal, the Lower Appellate 
Court, finding that there was no award 
which was capable of enforcement, there being 
no award of the majority as required by the ! 
agreement to refer, set aside the decree and dis- 
missed the plaintifi’s application, though the ap- 
peal took no objection to the order directing the 
agreement to be filed. 

Held, that the proper course was to pass an 
order remanding the case to the first Court, in 
order that after making an order of reference 
(see Sections 628 and 508 of the Code), it might 
proceed with the case under the provisions of S. 
524. P B 191 of 1882 distinguished. 

Ralla Ram v Badhawa Mai. P R 67 of 1886. 

Notes. Bef: 22 P B 1891. 

865 A — Arbitrators appointed without inter- 
vention of Court -Disagreement — Appeal from 
order of Court filing award-Code of Civil Proced 
ure 88 526, 526, 522. 

When parties have agreed to refer a matter to 
arbitrators appointed without the intervention of 
a Court and the agreement makes no provision 
for difference of opinion, it must be presumed in 
the absence of evidence to the contrary that 
j unanimity was intended. ( 0 B R 18S2-1896 Vol. 
11, 18 UBR 1897-1901 Vol II 5 Fol ) s, 522 no 
doubt applies. Where the Court has made a refer- 
ence to arbitration Bs.526 and 522 do not operate 
to an appeal from an order filing such m 

i g.c. io§ 
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award, when the objection is that by reason of 
want of unanimity the award is void. ( 26 Cal 
1^1; 16 Cal 482 Refj, Mating Tha Aung v 
Maung Tha Shun. 2 L B R 105 

365B-S. 316 0. P. 0,1859 — Deed of reference 
containing a provision incase of disagreement 
among arbitrators—Court itself deciding case 
—Finality of proceedings:— 

A reference to arbitration recited that, if there 
b#" a difference of opinion between the arbitrators, 
an umpire should be appointed either by the 
arbitrators themselves or by the Court, or that 
the Court itself might decide the case. On the 
arbitrators differing in opinion, the Court adopt- 
ed the last alternative. Seld that, under the 
circumstances of the case, the decision was not 
final under s. 316 of Act VlU of 1859, that the 
arbitration was inoperative and that the decision 
passed by the Court was open to appeal. 

Kanh Singh v Ruttun Singh 96 P R 1868. 

366 — Act X of 1877, Sections 609. 623— 
Application to file agreement to refer — Absence 
of provision for difference of opinion — Court 
appointing umpire on difference of the opinion 
taking place— Fruitless reference, — 

An application was made to file, under Section 
52ij of the Civil Procedure Code, an agreement 
to refer a dispute to arbitration, which contain- 
ed no provision for a difference of opinion between 
the two arbitrators therein appointed. It ap- 
peared that some days after the order of reference 
had been made, the Court, owing to an expected 
difierence of opinion between the arbitrators, 
without the agreement of the parties either in 
person or by their pleaders specially authorised 
in writing in this behalf, decided that an umpire 
should be appointed, in accordance with whose 
award the Court disposed of the case. 

Held, reversing the orders of the lower Courts 
that the reference had become fruitless in conse- 
quence of the disagreement between the arbi- 
trators originally appointed, and that the plain- 
tiff’s application under Section 523 of the Civil 
Procedure Code must be dismissed. Mussam- 
mat Begam Bibi v Ghtilam Ghatis. 

P R 191 of 1882. 
' ?fotes.— Dist. 67 ? E 1856. 
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was no valid award. Barraclio v Be Souza. 

7 M H C R 72. 

869— Award by umpire and one arbitrator— 
Refusal of arbitrator to attend.— 

Held that an award made by one of the arbi- 
trators and the umpire in the absence of second 
arbitra<-or, who declined to attend, was not a 
valid award Busunt Rai v Gpidharce Singh. 

3 Agpa93. 

370— Civil Procedure Code— Reference to 
arbitration — Umpire — Consultation between arbi- 
trators and umpire.— 

The aw’^ard of an umpire, appointed under 
Chapter XXXYIl, Civil Procedure Code, is not 
invalid merely because he has not conferred with 
the aiDitrators, wdien no provision that he should 
do so is contained either in the agieement to refer 
01 the order appointing him. Karim Baklish 
V Siibhan AH 6 P R 1891. 


371— Act X of 1877 Sections .<523, 524— Ref- 
usal of one aibitrator to act— Award filed by 
remaining arbitrator and umpire — Validity of 
award. — 
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867 — Agreement to refer containing provision 
for appointment of umpire — Difference of opinion 
—Opinion of majority — Umpire’^ d<"cicion valid 
as a binding aw^ard,— 


In a suit in which the parties agreed to arbi- 
trate, it appeared that the agreement to refer 
contained a provision that if the arbitratois 
( two in number ) differed, an umpire would be 
appointed. An award having been filed in which 
the umpire coincided with the defendant's arbi- 
trator, it was objected ( tnfrr aha ) by the defen- 
dant, and the objection was allowed by the lower 
Court, that as no provision was made in the ap- 
plication for arbitrators that th<^ decision of the 
majority should prevail, the award was not a valid 
one. 


Held^ that ( subject to proof of misconduct ) 
the award was a valid on^' and binding on the 
parties, not because the umpire happened to 
agree with one arbitrator, and tbusfoimed a 
majority, but because the arbitrators having 
differed, the opinion of the umpire was entitled 

to prevail. Gulam Singh v Buni Cband. 

46 PR 1889. 


368 — Umpire appointed contrary to agree- 
ment — Decision by majority of arbitrators.— 

B submitted to arbitration the matters in 
dispute between himself and Iho other parties to 
a suit, on the terms that an umpire should be 
selected from seven persona whom he namerl. 
Those terms were not objected to by tlie otner 
side. Arbitrators were agreed upon, and R, one 
of the seven persona riam^d in the submission, 
wasappointpd an umpire. But R and some of the 
arbitrators declined to act. Fresh arbitrrtors 
were then chosen, but no umpire; and the arbi- 
tration being equally divided in their opinion on 
the case, the C^urt of Its own motion appointed 
as umpire L, who was not one of the seven persons 
named in the submission. B objected to L’s ap- 
po'ntment, but the Judge overruled the objection 
and passed judgment in accordance with the um- 
pire’s award. Beld on appeal that, as it was 
stipulated as an ogsentia] part of the subaiission 
that an umpire should be chosen from seven 
persons named, the power of the Court to appoint 
an umpire, under s. 9 of the Civil Procedure 
Code, was controlled and limited by that stipula- 
tion; and that, the umpire not being one of the 
^even persons named in the submission, there 


Where an agreement to refer to arbitration, 
which was filed in Court under Section 524 of 
the Civil Procedure Code, clearly contemplated 
that both of the arbitrators appointed by the 
parties should take a part in the de- 
cision of the case and should file either a single 
award or separate aw irds. that an award 
filed by one arbitratoi and the umpire, the 
second arbitrator having taken no part in the 
proceedings, was not binding on the parties 

Ganda Mai v Fatteb Ali Shah. 

PR 55 of 1882. 

Notes— Dist: 112 P R 1885. 


372 — See 11 r. 10 f 1882 S 522)— Appeal — 

Award — Decree in accoidance wUh award 

Award bad in law. 

A submission to arbitration provided 
for the appointment of two arbi- 
trators, one to be chosen by each party, and an 
umpire, and d was further providiii that m case 
of a difference between thf> arbitrators “ the 
opinion of the arbitrator with whom the um- 
pire agrees shall be considered conclusive. ” At 
the last sitting of the arbitrators an application 
was made for an adjournment on the ground of 
illne&s of one of th« parties. No order wa«| pass- 
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j emitting it for further consideration — Sabsequ- 
ent award tollowing opinion of Court on special 
case— Validity of such award — Misconduct — Ref- 
erence of whnle matter in difference in case— 
Before 4 o’clock. The defendant’vS arbitrator left | Validity of such reference — Award by two out of 

three arbitrators who have not consulted with 
the third — Such award not a nullity — Civil Proc- 
edure Code (Act XIV of 1882, Sections 606, 608 
517, 520, 522).— 

j After a had been referred to two arbitr- 
apparently without communicating with the other ators, the said arbitrators submitted an award in 
arbitrator, accepted that opinion and submitted from of a <?pecial case ( Section 517, Civil 
an award, upon which a decree was passed. Ileld, procedure Code), saying that they wished to know 
that this was no award in law. and that an appeal „„„„ sid-) the burden of proving a certain 

could lie from a decree paasd in accordance point would fall, as that side would fail, which 
with it. Hafiz-ttllah v Rahtnaullah. had to es^'ablish the point. The Court told them 

1903 AWN 159. that the burden lay upon the plaintiff, and remit- 
ted the award for further consideration. Finally, 
373 Award by umpiie where aibitiators a difference of opinion having arisen, an umpire 
cannot decide, — , appointed by the Court, and one arbitrator 

Where the parties prayed the Court to ap- i and the umpire gave an award in favour of the 
point two arbitrators and an umpire and to refer ' defendant. Plaintiff filed several objections, which 


the meeting and did not record any opinion 
upon the subject-matter of the arbitration; but 
it did not appear that there was any disagree- 
ment between the arbitrators. The plaintiff’s 
arbitrator recorded an opinion and the umpire 


ed upon this application; it was simply recoided. 
The umpire thereupon requested the arbitratois 
to record their opinions separately or lomtly, and 
make the same over to him same day at or 


the case to them for decision, and undertook to 
abide by such decision as might be passed by them 
unanimously or by the majority of them — Held 
that an award by the umpire alone, the arbitrators 
being unable to decide, was valid. Kupu Rail. 

V Venkataramayyar*. 4 Mad 311. 

374— S. 515 G. P. 0. — Awaid by umpire 
alone. 

In a reference to aibif ration two arbitiators 


were appointed by each party and it was agieed 
that if two of the arbitrators should differ from 
the other two, the question was to be settled by 
an umpire who should agree with the opinion of 
one set of the aibitrators and had no power bey- 
ond that. Held^ that an award by the umpire 
which agreed with the award of neither of the 
two sets of arbitrators was illegal. Jannat Bibi 
V Abdul Aziz. 7" W N 197. 

375 — Partial disagreement of arbitrators. — 

A partial dissagreement of two arbitrators 

does not nullify their award as a whole, 

Pauaoolah v Tumeezooddeen. 2 W R 32. 

376— Finality of judgment in accordance 
with award— Arbitrators stating special case — 
Court refusing to accept award in such form and 


were overruled after taking evidence, and a decree 
made in accordance with the award. 

Held^ Per Curiam, that no appeal lay merely 
because the Court had given its opinion, on the 
question put in the special case, which the Qourt 
refused to receive, and that if it was misconduct 
in the arbitrators to seek an opinion from the 
Court ( which was not affirmed ) an objection 
should have been taken in the lower Court on 
this criound, which was not done. 

Held further, per Plowden,J., that a reference 
of the whole matter in difference in a particular 
case may be a reference of a particular matter 
within the meaning of Sections 600, 508 of the 
Civil Procedure Code. 

Held^ also per Plowden,J, that an award of two 
out of three persons is not a nullity merely because 
the two have not consulted with the third before 
making it. Their conduct is probably misconduct 
but it ought to be alleged accordingly, and if 
found to be misconduct, it is a ground for avoid- 
ing the award.— Khilu Ram r Jivan Singh 

55 P R 1889. 

377 — The Second Schedule r. 4 (1882 Ss .509, 
^26 ) — Difference of opinion no provisidn for — 
Judgment not in accordance with award- Appeal. 
When the arbitratois have given an unanimous 
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award, the award is not a nullity because no pro- 
vision has been made in the order of reference 
for a contingency that has never arisen that 
the arbitrator** might have differed. (1871) 17 W. 
B.30 foil: (1865) 4 W. R. 4; (1870) 14 W. R. 160 
(1856) 8 All 64 dist. S. 652 of the Code of Civil 
Procedure does not allow an appeal on the ground 
that the ludgment is in excess of the award but 
only on the ground that the decree is so. Bepin 
Behary* Sen v Krishna Bchary Sen 

8 C L J 4*75. 

878— Omission to sign award at same time 
—Procedure— Act VIII of 1859, s. 396.— 

An award of arbitrators, to be legal, must be 
completed and signed by each in the presence of 
the whole of them. Jay Manga! 

Singh. 3 B L R A C 82= 11 W R 433. 

879— Omission to sign award at same time— 
Act VllI of 1869, s. 327.— 

Where on a reference to arbitration, the case 
had been regularly heard by all the arbitrators sit- 
ting together, and an award had been drawn up and 
signed by them, the m^re omission of the arbitr- 
ators to sign the award at the same time and in | 
each other’s presence does not invalidate the i 
award. Bhobosundari Basi v Makhun Lai 

8 B L R 128. 

Bat see per Korman J., in Jey Mangal Singh 
V Mohan Ram Marwati, 

8 B LR 130 note, and 319 note; 

12 W R 397 

380 — Publication of award. — 

In India, or in Rngland it is necessary to the 
validity of an award that it is not only signed 
and executed by the person making it, but also 
published. By publication 'is meant generally 
speaking, a delivery to some of the parties to the 
award; and, probably, a bolding ot it by the 
arbitrator after notice to the paities, for the pur- 
pose of delivery might be held to effectuate the 
award. Fatima Kubra Bibi v Shah Wila- 
yat Husain. 19 W N 30. 

381— It is necessary as provided by s. 616 of 
th6 Code, that all the arbitrators agree to the 
terms of the award, but there is no provision of 
law requiring them to sign it in the presence of 
each other. 8 B L H 126 followed. Muthukutti 
Nayakan v Acha Nayakan 18 Mad 22. 
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382— Force of arbitration — Award -Excess of 
authority — Signature m award. 

An award of aibitrators derives its binding 
force as against the parties entirely fr im their 
previous submission and their subseqaen*- signa- 
tures in token of consent in no way affect the 
character of the award. It is neither mote binding 
upon the parties when signed by them nor less 
binding when they do not sign it. It is binding 
in the former case because it is a judgment of a 
tribunal to wbicb the parties had unconditionally 
submitted before adjudication and not because 
they have subsequently the justice of the decision. 
An award does not require registration. When 
arbitrators were actually appointed to divide the 
property and not to fix the extent of the shares of 
the parties, it was held that they exceeded their 
authority so far as the fixing of the extent of the 
shares was concerned; and that they did not make 
complete division of the property.* The award 
was therefore not a valid award. 2 Cal 386 dist; 
9 Bom 60 dissented from. Jagannath v Rambux 

6 C P L R 96. 

383— Omission of all the arbitrators to sign 
award— Draft of award signed by all the arbitra- 
tors— Fair copy signed by only four.— 

Where, in a suit to reedver a sum of money 
on an award, the five arbitrators cam<^ to a deci- 
sion, and made, dated and signed a rough draft 
of their award, and the defendant then with- 
drew from the submission, and a fair copy was 
then made, baaring the same date as of the rough 
draft but signed by only fou»* of the arbitrators, - 
Held that the award was complete at the date of 
the rough draft and that its validity was not aff- 
ected by the subsequent occurrences The validity 
of an award cannot be impeached because the 
arbitrators afterwards do an act required neither 
by the law nor by the terms of the submission. 
Kula Nagabushanam v Kulaseshachalam 
1 Mad H C R 178. 

384— Award not signed by all the arbitral 
tors— Civil Procedure Code, 1859 s. 312— Division 
of award. 

The parties to certain suits having agreed to 
submit to arbitration, the suits were sO Ireferred 
under Act VIII of j?<^59, s. 012. After lt|is^ refe- 
rence, the parties agreed by an ik®rhaiha tp teub- 
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mifc the same suits, together with other matters, 
to the arbitration of five persons, the effect be- 
ing to withdraw the first submission and substi- 
tute the new agreement. Before these arbitra- 
tors arrived at a final conclusion, the parties by 
a solenamafa compromised the whole of the sub- 
jects of dispute, and afterwards an award was 
drawn up in the terms of the solenamah and sig- 
ned by two of the arbitrators and the head arbi- 
trator. When the award was brought before the 
Subordinate Judge, he considered it had been 
made ultra rires in respect of those matters 
which were not involved in the suits originally 
referred, and accordingly made a decree only in 
those suits corresponding with the terms of the 
award. Some of the defendants applied to the 
Subordinate Judge to have the effect of a decree 
given to the portion of the award which was left 
outstanding by the first decision. This applica- 
tion was decreed and the remainder of the award 
enforced. An appeal to the Judge was dismiss- 
ed with costs. Meld that the award was illegal 
because it was not signed by all the arbitrators, 
and there had been no agreement to abide by the 
decision of the majority, or that the voice of the 
umpire should prevail. JS'M, however, that, as 
the parties concerned did not take steps to set 
the Subordinate Judge right, the High Court could 
not interfere, but that the effect of the decision 
was to dispose of the award altogether, and not 
to divide it into two parts one of which might 
form the foundation of a future judgment. Held 
that the application to give effect to the unen- 
forced portion of the award ought to have been 
dismissed. Nem Roy v Bharut Roy. 

22 W R 129. 

Notea. -Ref: 25 W B 376. 

384A— Civ. Pro, Code, 1908, sch JI, r 16 — 
Refusal of arbitrator to sign award — Legality of 
award — Decree passed on such award— Appeal. 

B.eld that no appeal lies from the decree of a 
^Oourt passed in accordance with an award, 
in a case where five arbitrators were nominated 
and two of the arbitrators appointed by one 
party refused to sign it, but no misconduct was 
alleged against the umpire and the other two 
arbitrators who did sign it. Kamta Prasad 
y Jodha Singh, 7 A L J 890= 

7 Ind Cas 99. 
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385 — Signing award after tender of resigna- 
tion by one arbitrator. 

Where one of the arbitrators, before duly sign- 
ing the award, tendered his rosignation in a let- 
ter to the Judge, but was induced to withdraw 
it, and afterwards signed the award, — JEtrld, that 
the arbitrator who first tendered and then with- 
drew his resignation did not formally divest 
himself of his character of arbitrator, and was 
therefore not fmictm officio when he signed the 
award, which was consequently valid. 

Joymungal Singh Bahadoof v Mohun Ram 
Manwanec. 23 W R 429 

Affirming decision of High Court in. 

15 W R 38 

Notes.— See 12 WR 397. 

385^ — Resignation of arbitrator and subse- 
quent withdrawal of resignation — Power to with- 
draw resignation. 

An arbitrator has full power to retract his re- 
signation of office before it is accepted. An award 
signed after the withdrawal of such resignation 
is a valid award. Joymungttl Singh V Mohun 
Ram Marwa^ee. 15 W R 38. 

886—887 — Award irregularly made. 

Where an arbitrator imported into his procee- 
dings a previous enquiry alleged to have been 
made by Mm, and relied upon admissions made 
in the former proceedings, his award was held to 
be bad and the decision based upon it was s^t 
aside. Kanhyc Chand Gossamee v Ram 
Chtindcn Gossamee. 24 W R 81. 

Notes-Ref : 12 c L R 664. 

388— Award made on special form of oath — 
Power of arbitrators to administer other than 
prescribed form of oath — Oaths Act (X of 1S73 J, 
s. 13. 

The matters in dispute in a suit were, by the 
desire of the parties to the suit, referred to arbi- 
tration. During the investigation of the matters 
by the arbitrators the plaintiff offered to be 
bound by the oath of the defendant administered 
on the Koran. The defendant agreed to take such 
oath, and such was accordingly administered to 
him by the arbitrators, and his evidence taken 
and an award made, based on the evidence so 
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taken. On special appeal to the High Court by 
the plaintifi, he objected for the first time, the 
objection not having been taken in his memoran- 
dum of special appeal, that the arbitrators were 
not legally competent to administer such oath, 
and the evidence so taken could not form a valid 
basis of an award, and the award was therefore 
void. Held per Pearson J , Spankie, J., dissent- 
ing, with reference to the legal competency of 
the arbitrators to administer the oath that the 
objection was good, and that the arbitrators had 
po power to administer the oath. Per Pearson J., 
that the statement uf the defendant made on an 
oath illegally administered could not form a valid 
basis of an award, and the award was void and 
should be set aside. Per Spankie, 3“., that the 
plaintiff having offered to be bound by the oath, 
and the defendant having agreed to take it, the 
plaintiff was bound by the evidence given on 
such oath ; and that, as the arbitrators had by 
law and consent of parties authority to receive 
the evidence of the defendant, the substitution 
by them of an oath on the Koran for an affirma- 
tion did not, under the provisions of s, 13, Act X 
of 1873, invalidate such evidence, and consequent- 
ly render the award based on such evidence, void. 
Wali-uMah V Ghulam Ali. 1 All S3S. 

389--Award, vague and indefinite — Civil Pro- 
cedure Code (1882) Ss. 620, 521, 625, 526. 

An arbitrator whom certain disputes were re- 
ferred to by the parties made his award in due 
course. On the application of the plaintiffs to 
have the award filed in Court the defendants 
objected on the ground that the agreement of 
submission was vague and indefinite and did not 
clearly set out the matters in dispute. The ob- 
jection was overruled by the Subordinate Judge 
and the award filed and a decree passed thereon. 
On appeal it was held that, the objection was 
well founded as the agreement of submission did 
not show what power was ooifarred on th<i arbi- 
tration in dealine: with the subject matter in dis- 
pute. The award should not therefore he allowed 
to be enforced under the provisions of s, 526, 
Bindessuri Pershad Singh v Jankee Per- 
shad Singh. 16 cal 482 

Notcs-Ref .* 21 Cal 21.3 KB; 25 Cal Ul ; 

20 Bom 596 ; 14 All 414. 

390 -- Private award — Indefi liteness — Act X 

'bll$77^S. 626 a 
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A private award following upon a submission 
to arbitration made by the parties without the 
intervention of the Court, held, to he too indefi- 
nite to bp conver ed into a decree in a summary 
pro^'ceding und^’r Saci-ion 525 of the OivU Proce- 
dure Code. Dharam Das v Ajudhia Pershad 

PR 77 of 1882 

391— Avard referring parties to separate 
suit. 

An arbitrator submitted his award, but with 
regard to certain properties not part of the part- 
nership property the subject matter of the suit, he 
referred the parties to a fresh suit. 

Held there was nothing illegal in the arbitra- 
tor's referring pai ties to a ‘Separate suit. The 
award was good legal Venkayya v Vcti- 
katappayya. 15 Mad 348. 

Notes.* -Ref* 22 Mad 172, Ref : 25 Oal 141 ; 

18 All 422 F B. 

392. — Award covering matters not in dispute. 

The scope of the present suit was limited to 
one plot of land but during the pendency of the 
case in appeal before the lower appellate Court 
the parties agreed to refer all disputes between 
them to the arbitration of certain persons. The 
matters thus submitted went far beyond the 
scope of the suit and though the agreement was 
presented to the District Tudge, no such applica- 
tion as is contemplated by s. 506 of the Code of 
Civil Procedure was made to him, and there was 
nothing to show that ths parties meant to sub- 
mit the particular dispute (before the Court) to 
arbitration under chapter XXXVII of the Code. 
The Judge however made an order of reference 
which failed to specify the matters referred. The 
award was objected to, but the District Judge 
passed a decree in the terms of the award. Held, 
that there being no legal award, the suit should 
have been tried on the merits. 

Rhairo Singh y Rupa Singh 4 A W N 312. 

393 — s. 520 (d) — Award beyond terms of re- 
ference — Ultra vires award. 

An award that goes beyond ter w of refe- 
rence to the arbitrators is to that extent u^ltra 
mre^. Raja Mohammed Mhmtax Ali Ekm 
V Sakha wat Ali Khan (PC), 5 C W 881. 
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394 — Beference to arbitration made by an 
unauthorised agent —Knowledge and tacit ratifi- 
cation by principal— Estoppel. 

A suit was defended by an agent (aTi-mokhtar) 
on behalf of the defendant, the agent applied for 
arefeience to arbitration, although the am-molt" 
htarmamah did not so empower him The defe- 
ndant objected on the above ground after the 
award was submitted. The objection was over- 
ruled and the Court passed a decree accordingly 
with one slight modification in favoui’ of the def- 
endant. jSpM that, although the agent had no 
authority to apply for a reference, th« defendant, 
having been aware of the proceedings and tacitly 
ratified the action of his ag^^^nt, could not be ado- 
wed to question the legality of the award, and 
the award was not void ab mitw. 9 Mad 451 
refeired to Snttinjit Pertab Bahadooi* 

Sahi Y Dulhin Gulab Koer. I 
24 Cal 469 

NotCR:— Fol: 1 Bom L R261. Dist: 28 Gal 
308; 5 C W N 268;7 C W N343. 

395 — Execution of decree— Costs, question 
as to, referred in, by agent of judgment-debtor 
having no express power to refer it to— Subseque- 
nt ratification by principal of his agent’s referen- 
ce of the question of costs to arbitration-O ? Code 
Oh. XXXV I L 

The respondents held a decree against the hus- 
band of appellant Xo I, in which there was a qu- 
estion as to costs incurred in an appeal to the 
Privy Council. Tn execution-proceedings of this 
decree, the decree- holders and the agent of the 
judgment-debtor applied to have this question 
of costs referred to arbitration. The agent was 
not specially authorised to refer the matter to 
arbitration. 1 he reference was, however, sub- 
sequently ratified by his principal, the judgment- 
debtor. 

The award was obiActed to, on behalf of the 
appellants, on two grounds. Firstly, that Chapter 
XXXVIT of the Code of Civil Procedure relating 
to arbitration did not apply to execution-procee- 
dings; secondly, the award was illegal and void 
ah itiitw because it was made on the application 
of an agent not specially authorised in writing 
to paake such an application. 

md, that Chap XXXYTIof the Code of Civil 
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Procedure relating to arbitration applies also to 
execution-proceedings. 

B.eld, further, that where the principal, sub- 
sequent to the reference, ratified the conduct of 
his agent, such ratification cured the defect in 
procedure. (17 AlllOG (P 0) Exp. 9 Mad 451; 24 
Cal 469 and 23 Bom 629 Befd). Mnssainmat 

Sattar-tin-nissa v Shaikh Mtihatnmad Ruh- 
tilla. 8 0C963. 

S95A--C P C 0 23 r 2 (1582 S 375) Oral submiss- 
ion — Arbitration Act (iX of 1899)— Necessity for 
submission in writing— Award on oral submission 
-—Validity — Civil Procedure Code (Act XTV of 
1882 ), S. 37 > '--Ad]U3tm’‘nt of suit —Award on 
Oral submission not an adjustment. 

The parties to an administration suit, consent- 
ed (at the hearing), to its being referred to the 
Commissioner, to take the usual accounts and to 
determine their respective shares. 

Accounts and objections were filed before the 
Assistant Commissioner, and the parties appear- 
ed before him, when it was orally agreed, to save 
the costs of a lengthy inquiry, that the Assistant 
Commissioner should deal summaiily with all ma- 
tters Hi disijiite and draft terms by which the pa- 
rties were to be finally bound, and the Assistant 
Commissioner personally explain^ to defenda- 
nts 1 and 6 that they would be bound by his dec- 
ision even if he decided to give them one rupee. 
To this they agreed. The Assistant Commissioner, 
in due course, arrived at a decision, but defenda- 
nts 1 and 6 considered that it awarded them an 
insufficient amount and declined to be 
bound by it. Ppon application being made by 
plaintiS that an adjustment of the suit might 
be recorded under S. 375 of the Civil Procedure 
Code, on the basis of the Assistant Commissioner’s 
decision. 

He^d^ that there had been no adjustment of 
the suit. There had been no written submission to 
arbitration as provided by S 4 of the Icdian Arb- 
itration Act, and, consequently, there had been 
no legal and valid reference to arbitration, and 
the Assistant Ooramissioner’s award [for it really 
was an award and nothing else] had no legal fou- 
ndation, and could have no legal consequence. As 
there had been no reference to arbitration and no 
award, there had been no adjustment. 
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SpmUe^ that the Indian Aibitration Act appli- 
es to such an arbitration. 

Where a special procedure is provided for ex- 
traordinary extra-judicial methods of setting dis- 
puted claims, seinhle^ that it was the intention of 
the Legislature, that that procedure and no other 
was to be followed, — 20 Bom 304 and 26 Bom 
76, commented on and distinguished. 

Rukhanbai v Adamji SKaik Rajbhai. 

10 Bom L R 366*33 Bom 69= 
1 Ind Cas 622. 

396 — Award made in reference to arbitration 
by one partner without authority— -Specific Relief 
Act, s. 21. 

A partner has no power in the absence of spe- 
cial ani-hority, to bind the firm by a submission 
to arbitration of a suit which has been brought, 
and an award was in such arbitration invalid. 3 
Bing 101 and 2 Mad 228, referred to. Ram Bar ose 
V KaUu Mai 22 All 185. 

(6) Decree passed without allowing time 

for objections to award. 

896 A — Sch. 11. r. 16— Limitation Act (IX 
of 1908), Art. 165 — Award— Decree passed with- 
out allowing time for objections — Illegality. 

An award of arbitrators having been passed on 
27fch September, 1909, the Court passed a decree 
in accordance therewith on 29th, September, 1909: 

//«Zd,that the decree was liable to be set aside 
as it was given before the time, allowed by law for 
hearing objections to the award, bad passed, 

Yclu Pillay v Appasami Pandaram 

9 Ind Cas 197=9 M L T 301= 

21 M L J4.44. 

(7) Order rejecting objections to award 

3961^ — Sch. I, Art. 13— Revision — Civil cases 
— Arbitration — Application for revision 
against an order rejecting objections to an 
award and passing a decree in accordance with 
an award. 

An application for revision against an order 
tainting objections to an award, in a case refei- 
through Oouft and passing dec- 
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ree in accordance with the award, is chargeable 
with nd valorem Court-fee under Art. 13 of Sch 
1 of the Court Fees Act, when the subject-matter 
of the case exceeds Rs 21. The fact that no decree 
was framed at the date of making the application 
does not affect the question of Court-fee. 

Narpat Rai v Devi Das. 4 P L R 1911== 
9 Itid Cas 388=13 P W R 1911, 

(*8) Effect of one of the two defendants not 
joining in reference. 

3960 — Schedule II, S. 1 — Award— Reference 
by parties interested — Defendant who did not 
appear, not joining in the reference — Validity of 
reference. 

The question whether a party is interested or 
not in a reference to arbitrations depends upon 
his position at the time when the reference Was 
made. The Code does not contemplate a referen- 
ce to arbitration between the plaintifi and one 
defendant, and a trial between the plaintiff and 
another defendant. 

A suit was brought against two persons. The 
plaintiff and one of the defendants referred the 
matters in dispute to arbitration. The award was 
given by two of the arbitrators, whereby the 
non-joining defendant was exempted from the 
plaintiff’s claim, and the suit was dismissed. Ob- 
jections were taken to the award but they were 
overruled and a decree was passed in accordance 
with the award. 

ILeld^ that the reference was invalid and the 
award which followed thereon was not a valid 
award. 52 All 657 Dist. Haswa v Mabbub. 

8 A L J 645 

(9) Limitation for application to set aside 
award. 

396D — Art 168 — ^Award — Application to set 
aside — Date of submission— Date of notice — Start- 
ing point— Limitation 

Under Art, 168 Limitation Act 190^<, an appli- 
cation to set aside an award, under cl. 15 Civ. Pro 
Code 1908 Sch II, must be made within 10 days 
from the time ‘when it is submitted to the Court’, 
and not within 10 days from the time of tbe giv- 
ing of notice issued under cl 10 of Sch H of Civ. 
Pro. Code.— 1897 Sind S C R I diss;99 Cal 36 Cal 
167, SOWN 81B; U Cal 663 and 2 B H C R270 
(276) Ref. Haji MaURoor v Mahomedin 
Sabebdin 5 S L R 125. 
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(10) Effect of mistake of law on the validity 

of award . 

397 — Arbitration — Award — Mistake of law. 

M D and E believing that they were entitl- 
ed to .ahares in certain property but having a di- 
spute as to the extent of their respective shares 
entered into an agreement to refer to arbitratois 
the decision of the question what share, in the 
estate each of them was entitled to. The matter was 
referred to arbitrators, who gave an award declar- 
ing the share of each. The award) was accepted 
and acted upon. M S and D, then brought a suit 
against K to recover their share of profits in the 
estate awarded to them. This suit was principal- 
ly objected to on the following grounds:— 

1. That both the parties erroneously suppos- 
ed when reference was made to arbitrators that 
they were all entitled to a share in the estate: 

2. That as a matter of fact the Defendant K i 

was alone entitled under Hindu Law to the wholo ! 
estate; and i 

3. That as both parties made the reference 
under a mistake of fact, thp award is ineffectual. 

Reid that the question whether R alone or he 
and M S and B , was or were entitled to the pio- 
perty is a question of law and the mistake as to the 
correct answer to that question is a mistake of law. 
Reid further that, an award cannot be set aside 
because the parties weie infiueneed by a mistake 
when they made the reference. The agreement 
to refer might be set aside on this ground, but not 
thA award. Manbodh v Bsribahu and 

Ramdayal 3 C P L R 89 

(11) Legality of the second award differing 
front the first award wh^ch was incomplete. 

398— Court passing ]udgment in terms of 
award in absence of parties — irregularity — Obje- 
ction taken in second appeal— Cuurr returning 
first award as incomplete— Arbitrators filing se- 
cond and different award— Legality of such 
nwatd. 

^ that the objection that an award was 
coi^fned judgment passed thereon in theap- 
ilnotone tb^t earn be allowed 

' c c. uu 
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to prevail in second appeal, when not taken in the 
I appeal to the lower Appellate Conrt. It is at most 
an irregularity in the procedure and not a fatal 
erroT- 

Where the Court refused to accept an award 
of arbitrators because it was incomplete, being 
made without investigation, and the arbitrators 
were oidered to file an award after investigation 
on the spot, whereupon they held a second award, 
which after a clear ten days had elapsed without 
objections being filed by the defendant, was con- 
firmed and judgment given in accordance there- 
with, held, that the second award could not be 
considered a nullity merely because it differed 
from the first award, Kala Singh v Pohu 

PR 50 of 1881. 

f 12) Finality of award of proprietary right 

399 — Award — Finality — Proprietary right— 
Devolution of property — Hindu Law. 

The finality of an award of proprietary right 
cannot be questioned on the ground that the 
devolution of propeity is opposed to Hindu Law. 
I C P L R 130,8 0 P LR 10; 13 0 P L R 81 refer- 

ed to. Mt Janki v Pusa alias Umrao. 

14 C P L R 94. 

(13J Award by arbitrators in excess of 
their authority 

400— The Second Schedule r 14 (1882~S 520) 
—Award by arbitrators in excess of tbeir authori- 
ty — “Such other and further rtliet” meaning of. 
Plaintiffs sued lor a declaration thattho alienee 
of a Hindu widow got no more than the life-in- 
terest of the widow, and that the* alienation was 
invalid and inoperative except for her life-time. 
They also added a prayer for such other relief 
as the Court deemed fit.” 

I The matter nn dispute in the case’ was referred 
toaibitration. The a'f'bitrati on passed the follow- 
ing award, ‘we direct that defendant JNo 1 do pay 
Rs 1,500 to the p aintiffs and that the sale for 
which the suit is brought be declared valid, bindr 
I mg and absolute.’ HeW that the arbitrators had 
exceeded their jurisdiction, and that the words 
“such other and further rebel” though wid^ can- 
not be held to include a request to the Court to 
; create an abiig.'Jtion which is not alleged to exisL 
31 OaU33 (440), 24 All 229, 10 A and M (1841)^ 
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139 Ref. Tikam Das v Phatumal. 

1 Sind L R 209 

400A — (2)— Agreement— Matters beyond 
iurifidictinn— Effect of award. 

Where an award deals with matters beyond 
the jurisdiction of the Court and is thus partly 
illegal it is illegal as a whole, P R 1883 Pol.) 

Fateh Singh v Farm Chand 56 P R 1886 

Notes — Dist: 32 P R 1588 

(14) Decree neither in excess of nor in ac- 

cordance with award. 

401 — S 115 (1852 s 622) — Decree neither in 
excess of, nor in accordance with award — No re- 
vision 

There is no revision of a decree in pursuance 
of an award which is neither in excess of, nor in 
accordance with, the award. Ghulam Jilani 
V Mahammad Hassan 4 Bom L R 1 61 = 
6 C W N 226=12 M L J 77=29 I A Kl; P C 

= 29 Cal 167. 

On an’^appeal 35 Cal 648=35 1 A 88. 

Notes.— Ref 1 S L R 86 Pol 4 A L J 105 (N); 
AWN (1903) 4. 

(15) Limitation for application to set aside 

award. 

402.— Art 1 58 — Arbitration — A wnrcl, ' appli- 
cation to set aside. Time from when limitation 
begins to run. 

An application to set aside an award must be made 
within ten days from the time the award arrives 
at the Registrar’s Ofliee for the purpose of being 
filed, and not from the time when it is filed. 
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culai provisions contained in Chapter XXXVIT, 
CPC. So where, upon an award made by the 
arbitiator, the Plaintiff put in a petition of objec- 
tion to the award, and subsequently on his put- 
ting in a petition for permission to withdraw the 
suit with liberty to bring a fresh suit, the CoiTt 
granted sueh prayer under Section 573, CPC: 

That the order of the Court was without 
juricdiction. Debi Churn Manna v 

Bipra Pro sad Jana 
7 C W N 186. 

(17) Enquiry as to matters outside 
jurisdiction not affecting validity 
of award. 

4.04. Arbitration Award Question 

arising betw’-een two firms — Enquiry as to mat- 
ters outside jurisdiction — Not affecting validity 
of award —Such enquiry when necessary and pro- 
per — Its scope — Firm — What it means — S. 235, 
Contract Ac^ 1872-Whether affected by 0. XXX 
Civ. Pro. Code, 1908— Guarantee broker paying 
claim in full — Award in lespect of claim so paid, 
valid — Accountability as between guarantee bro- 
ker and person paid Guarantee broker, also 

partner — Effect-Disputes under several contracts 
-Single submission and one award— Validity— 
Civ Pro Code, provisions of— Not strictly appli- 
cable to arbitration proceedings-()uestioDs affect- 
ing arbitrator’s jurisdictirm— Not linal 

The mere fact that aibitrators had taken evi- 
dence, which proved to cover matters outside 
their jurifidiction, would not necessarily invali- 
d-^te the award to make their proceedings im- 
pioper, if the award itself is within their 
jurisdiction 


Sm Nobin Kally Dabee v Ambica 
Churn Banerjee. 
C W N 813. 


(16) 


Withdrawal of suit allowed after 
arbitration award. 


403. — S. 373 — Arbitiation Award — Withdra- 
wal of suit after, if may be allowed. 

The powers relating to withdrawal of suits 
conferred upon the Court by sec 373, CPC, are 
when an award of an arbitrator to whom ithe 
case is referred for arbitration has once been 
duly made by the arbitrator, limited b;^*' the parti- 


two firms, they must perforce enquire who the 
partners are. <o discover whether they have 
jurisdiction, whom they must s^^rye with notices 
of meetings, and the scope of their enquiries. 
They may have even to take evidence outside 
the jurisdiction of the sub|ect which they have 
to decide. 


It is because a firm is merely a collection of 
the individuals having implied power of agency, 
one for the other, that a submission to arbitra- 
tion in the firm’s name does not tmcessi^rily bipd 
the partners. 
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Sejtion 259, Contract Act, makes it clear that 
a partnership is a coll 0 <’tinn of individuals cal- 
led collectively a firm A firm has no exist- 
tence as legal entity-as a corporation. 

The provisions of 0. XXX Civil J’ro Cod#», 
lv»08, do not alter the legal condition of a part- 
nership. The firm’s name is merely a legal devise 
for collectively connoting the individuals com- 
posing it. 

Where G Co., receiv<=»d in full the amount 
owing to them by B & Co, from the guarantee 
brokers, and after such receipt obtained m award 
against B & Co., held that such receipt would noi- 
invalidate the award, as G A Co., would have to 
account to the brokers for anything which they 
received from B A Co. 

The fact that the guarantee broker is also a 
member of the firm B A Co., will not alter the 
application of the rule. 

The decision of the arbitrators on a question 
of their own jurisdiction is not final and can be 
raised in the objections raised to the filing of 
the award. 

One submission of disputes, under several con- 
tracts. and a single award are not invalid. 

The provisions ot the Code of Civil Piocedure 
cannot be applied strictly to proceedings m 
arbitration. 

Where the question whether, as between the 
various partners in the firms, any agreement 
existed by which the liability of each was limit- 
ed, is one going to the root of the iurisdiction of 
the arbitrators, the Court must independently 
consider the question apart from the decision of 
the arbitrators, which does not bind the Court. 

1900 A 0 464, Bol; ( 1899 ) A C 255 6 
Comm Gas 174 Fol: 3 Buss 499 ; ( 1908 ) 2 
K B 907, Ref to. Messrs D. Graham Sc Co. 
V Kewalram. 4 S L R 196 = 

9 Ind Cas 712. 

(18) Appeal trom decree in terms of 
revised award. 

404^A.— Civ Pro Code, 1882, Ss 520 and 522 
— Award remitted by Court for revision— Decree 

m terms of iwised awaid- Appealability of 
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remittal-Constiuction of Section 522. Civ Pro 
Code. 

When an award, remitted by Court under S. 
620, Civ Pro Code, is revised by the arbitrators, 
and a decree has been passed by the Court in 
teims of the revised award, the terms of s. 622, 
Civ Pro Code, preclude an appeal on the ground 
that the order of remittal is wrong and that the 
award as originally submitted should have been 
accepted and acted upon. (22 Mad 203, Disfc.) When 
the decree is in accordance with award, the 
policy of the law is to refuse appeal on the 
ground that an order under s. 520, Civ. Pro Code, 
has been improperly refused The provisions of 
s. 522, Civ Pro Code, should be strictly con- 
strued. ( 29 Cal 167 Ref: ) 

Subbiah Iyer v Subramania Aiycr. 

^ M L T 328 = 18 M L J 485 = 
31 Mad 479. 

■ (19) Appeal from decree passed in 
accordance with award. 

404B. — Award — Decree passed thereon — Ap- 
peal — Appeal from Governor-GeneraVs Agent in 
Bhopal to the Privy Council— Xative State. 

No appeal lies from a decree passed in accor- 
dance with the award made by an arbitrator to 
whom matters in dispute in the suit had been 
referred for decision. Qumre : — Whether an 
appeal lies to H’s Majesty in Council from a deci- 
sion of the Governor-General’s Agent at Schore 
in Bhopal. Kansraj v Sundar Lai. 

12 C W N 585, P C=7 C L J 520= 
138 P L R 1908=10 Bom L R 581= 
18 M L J 266 = 99 P W R1908= 
14 Bur L R 146=4 M L T 26= 
80 P R 1908=35 Cal 648=35 I A 88. 

Notes, — Appl. 1 Ind Cas 693; Ref , 12 O 040. 

(20) Appeal from decree passed in ac- 
cordance with invalid award. 

404 C. — Arbitration— Invalid reference and 
award — Appeal from decree passed in accordance 
with such award. 

Where there is no valid reference to arbitara- 
tion and no valid award, the decree passed in 
accordance with it cannot be maintained, and 
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an appeal lies against the decree. (6 A L J 835, 
M*) Shit) Lai V Chaturbhtij. 

6 A L J 496 = 2 Ind Cas 363-31 All 450. 

(21) Appeal from judgment disallowing 
objections to award. 

404D. — ^Arbitration Judgment affirming 

award — — -Ko opportunity afforded of substan- 
tiating objections— -Appeal—Civ. Pro. Code, 1582, 
s. 522. 

Where certain objections to an award alleged 
misconduct and corruption on the part of the 
arbitrator, and others involved questions of fact 
and law, and the Judge overruled such objec- 
tions without giving the objector any opportu- 
nity of substantiating them, and gave ludgment 
affirming the award, Held that, as there was no 
judicial disposal of the objections, the Judge was 
not competent to gWe judgment in the mattei, 
and his decree was a bad one in law, and an ap- 
peal lay therefrom, notwithstanding the conclu- 
ding portion of s 522 of the Civ. Pro Code. 

Ram Manohar Misr v Lai Bchari Misr. 

A WN1889,15. 

404E.—Appeal —Award, application to file, 
order refusing— -Civ. Pro. Code (XiV of 1882), 
8. 625. 

An appeal lies against an order refusing to 
grant an applioatiou to file an award under s. 
626 of the Civ. Pro. Code (29 Cal 1()7, Ref ; 8 
0 L J 450=33 Cal 757, FoL; 6 All 186=2b All 
205, Not FoI.)Sheo Sahai ffiahton v Kirtarth 
Bhagat 7 C L J 488. 

404 F.— -Civil Pro. Code, 1882, s. 526— Order 
refusing to file award— Appeal. 

An appeal lies against an order refusing to 
file an award under s 606 of fhe Code, inasmuch 
as it is a decree. (25 CR 767, 88 Cal 757. 27 Mad 
255, FoL; 28 All 21, Liss.; 29 Oil 167. 18 Cal 414 

Ret; Haung Ngc v Ranganatham Chetty. 

4 L B R ISO 

(22) Appeal from order overruling 
objections to award. 

404 G.— Reference to arbitration— Filing of 
award and decree passed in accordance with it, 
defendant's objections- Appeal— Civ. 
1877, sg- mo. 521. 
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Where a Subordinate Judge, overruling cer- 
tain objections made by ihe defendant, made a 
decree in favour of the plaintiff, m accordance 
with ihe award, held ibai it was not competent 
to the District Judge to hear an appeal from such 
decree. (4 All 283= A W N 1882, 34, FoL) 

Assadullali Khan v Ahmadullah Khan. 

A WN1882, 95. 

(23) Application to set aside award 

on the ground of forgery of Arbitrator’s 
signature. 

404H —Application to set aside award 

Civil Procedure Code S 521— Arbitrator’s signa- 
ture, forgery ot— Objection after time. 

Where an awaid on the face of it bears the 
signatures of all the arbitrators, but one party 
objects that the signatures of some of the arbi- 
trators were not genuine but forged, the objec- 
tion is one which ohght to be urged within ten 
days under Art 168. So held by Maclean C, 
md Ram pi HI .7, Gupta J dissenting 8 All 64 dis- 
tinguished. Per ^rVpfaJ:— Art 158 applies only 
to objections under S. 521. CPC, and not to ob- 
jections which if proved will make out the award 
to be a nullity, for in these latter cases there is 
no award to set asIde.Ram Narain v Baij Nath. 

29 Cal 36. 

(24) ‘Contesting ordet of Court setting 
aside award. 

404 I. —Award — Appeal 

It is competent for an appellant, in his appeal 
against a decree, to contest an order of the Court 
setting aside an arbitration award. (9 All 447, 
10 All 97. 14 Rom 232, 7 Oal 148, 28 Cal 335, 24 
Cal 725, 7 M I A 302, 14 W R 327, Bel. on.) 

Maung Ta Hin v Ah Kin. U B R 1897— 
1901, Vol II, 310. 

(25) Disallowing application alleg- 
ing misconduct on the part of 
arbitrators. 

404 J.— Arbitrators— Award— Deqree — Al- 
legation of misconduct on the part of arbitrafors 
— Appeal. ' 

No appeal lies from a decree which foilpws 
an award ms<de according tp If'ltcr® 

the Onurt passing the dfgalWc 
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cation by one oi the parties wlio seeks to attack 
the awarHl by of the arbitrator’s alleged 

misconduct, Walji \ Ebji. 6 Botti L R 1132 = 

29 Bom 285. 

(26) Judge of Court in the nattirc 
of award. 

404g;^ — Arbitra tion— Suit part-heard — A g- 
reement of parties to be bound by Court’s deci- 
sion after local inspection— Judgment of Oourt^ — 

Nature — Award — No review — No appeal No 

second appeal— Power of High Court to revise— 
S. 622, Oiv. Pro, Code, 1882 (=8 115, Civ, Pro. 
Code, 1908). 

Where, in a part-heard suit before a Munsif, 
both the parties agreed to be bound by any de- 
cision of the Court which it may arrive at after 
an inspection of the locality in dispute, and also 
agreed not to raise any objection to the same or 
to prefer an appeal, and where the Court, after 
making a local inspection, gave a certain judg- 
ment: Beld, that the Munsifs judgment was 
in the nature of an award, and that it was not 
open to the Munsif to alter that award when 
made or to review his decision. (9 Cal 575, Ref.) 
Held, also, that no appeal ky to the District 
Judge and that the District Judge acted without 
jurisdiction when he entertained the appeal and 
made an order of remand. (03 Bom 762^ Fob) 
Held, also, that no second appeal lay to the 
High Court but that the High Court was compe- 
tent to interfere niohf under s 622, Oiv, Pro. 
Code, 1882 (==s. 115, Civ. Pro. Code, 1908). 

Baikantha Nath Doswami v Sita Nath 
Goswamic 38 Cal 4>21. 

(27) When award can he questioned by 
way of appeal. 

404 L. —Judgment to follow award — When 
award can be questioned by way of appeal. 

A judgment in accordance with an award can- 
not be appealed against, except in cases of the 
illegality of the award, or of irregulaxity in the 
procedure of the Oouifc. The only ground for 
appealing against a judgment following an 
award is that the decree is in excess of the award 
0r tRat it is not in accordance with it. (23 W E 
, 429^ 8 B D B Bl^i, 16 Cal482. 17 Rom 557, 6 Mad 
ili, ft 144, 15 Mad 3^8, 4 All 283, 6 All U4, 
8 AU 449, AWN 1892, 15I, Bet; H P R mS, F. 
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B , Disappr ) Ghulam Jilani v Muhammad 
Hassan. 74 P R 1894, F B. 

Notes:— Ref; 1 P H 1908, P 3=68 P W K 
1907; 3 p R 1910 Rev.; Disappr: 84 P B 
1901=112 P L B 1901. 

See also cases undf^r:— Appeal — Arbitration, 

(28) Waiver of objection. 

404M. — Award— Irregularity of procedure-Ob- 
jection waived by parties. 

Any irregularity of procedure may, accord- 
ing to the rulings of the English Courts, be waiv- 
ed. Case where it was held that in attending 
and taking part in the proceedings, when and 
after witnesses are examined by one or two of 
the three arbitrators, in the absence of the others 
or other, the defeudants-respondents in this case 
waived any objection which they might have 
taken to the proceedings on this ground. (16 Cal 
319 Ref.) 

Maung Myin v Maung Yan Aung. 
U B R 1897-1901, Vol 11, 21. 

9. PRIVATE ARBITRATION. 

(1) Mode of submission to arbitration, 

405. — Civil Procedure Code. 1882, s.625(1^69, 
s. m). 

In arbitrations not started with the sanction 
of the Court, it is not necessary that the agree- 
ment should be reduced to writing before it can 
be binding. Mudboo Manjee v Nilmonec 
Singh Deo. 18 W R 5B3. 

406. — The Second Scheduler. 1 (1882 Ss. 503, 
.622 and 523) — Arbitration wiihout intervention 
of Court, reference to, oft^r institution of suit— 
Specific Relief Act, S. 21— Award, 

In a suit by a co-sha'»’er against the lambar- 
dar for his share of the profits, the matter in dis- 
pute was referred by the parties to private arbi- 
tration after the institution of the suit. Held, 
that the suit was not barred by 6. SI, Specific 
Rehef Act, as the agreement to refer to arbitra- 
tion was not in existence at the time when the 
suit was instituted. Held, further, that when 
parties to a suit have made a reference to arbi-^ 
tration without the intervention of the Court, 
they cannot revoke the reference, and, if a valid 
award has been made, a decree can and should 
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be made in accordance with the award. Raza 
Ali V Fida AH. 4 0 C 17. 

406A— Award, private arbitration— Partial 
enforcement of award by Court— Jurisdiction of 
Court to give a decree on portion of award — 
Award, rule of construction of — Liberal Constru- 
ction-Arbitrator. power of-Substantial and com- 
plete justice if sufficient — Award, beyond referen- 
ce if enforceable— Objection to the award, if can 
be taken by the party in whose (favour it is made 
—Civ Pro Code (Act XI V of 1882) S 525 

An arbitrator is not i bound by mere rules of 
practice which Courts have adopted for general 
convenience, and he has greater latitude tnaii 
Courts of law to do complete justice between the 
parties according to equity and good conscience. 
In this view Courts are never astute to entertain 
technical objections to awards. 

The Courts will not review awaids upon the 
merits, they will not constitute themselves as 
Courts of appeal to examine whether or not the 
conclusion at which the arbitrator arrived 
was sound, both in point of law and in point of 
fact. 

An arbitrator cannot, however, go beyond the 
precise questions submitted; it will not do for 
him to determine any claims or demand'?, though 
existing between the parties to the submission, 
save only those which they have agreed that he 
shall decide. The submission furnishes the source 
and prescribes the limits of the authority of the 
arbitrator. The arbitrator is inflexibly limited to 
a decision of the particular matters submitted; 
he cannot take upon himself an authority which 
the submission does not confer 

Where the matter in controversy submitted to 
the arbitrator was whether the plaintiff had a 
right of way over a specified strip of land, and 
not whether the plaintiff should have access to a 
particular part of the village across the land of 
the defendant, the arbitrator was bound to base 
his decision upon an investigation of the first qu- 
estion and he bad no authority to lay out a new 
path on a piece of land over which neither party 
alleged a right of way. 

It is only the party prejudiced by the exercise 
of excessive authority by the arbitrator who is 
entitled to object to the award by reason of it* 
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the party in whose favour the erroneous action 
of the arbitrator operates cannot be heard to im- 
peach the validity of the award on this ground. 

Srmhle: — It is not comp^^teut to the Court, in 
a proceeding under S ^25 of the Code of 18S2, to 
direct that the award be filed in part; the Court 
lb bound to refuse an application made to it for 
filing the award, if in its opinion the award is 
open to attack in part. (1891) App. Oas 31; Eef: 
(1839) 30 A A E 139: (IS37).3 Bing N 0 898: 
(18J5) .3 Cl and F 639; (1872) L R 5 H L 418, L 
R5 Exch221Ref: (1846) 12 Q B 562; (18J7) 7 
A A E 595; (1840) 6 Bing N. 0 277, (1827) 5 
Pickering 213;(1836)13 Maine 367, Kef: 6 Bom 663; 
3 Mad 68, 29 Mad 303; 27 All 536 Ref. Narsingh 
Narain Singh v Ajodhya Prasad Singh. 

15CL J 110. 

407 — Oral submission. 

A submission of private arbitration may be 
perfectly valid though not put in writing and a 
private award made in pursuance of such submis- 
sion will be respected and treated as valid by tbe 
Courts if duly performed and the possession of 
tbe contested property be held under them. The 
arbitrators may be competent to prove, as well 
the submission as the finding of the award, thou- 
gh no ikrarnaraah was ever executed Bahai 

Singh V. Shibo Ram Singh. W R 1864, 76. 

(2) Matters for aubmission. 

408— Subject-matters of suit and other mat- 
ters m dispute. 

There is nothing m Act Via of 18.59 to pre- 
vent parties who have a suit pending in Court 
from submitting the subject-matter of that suit 
and other matters in dispute to arbitration 
under s. 327. Thakoor Boss Roy 

V Hurry Boss Roy w R 1864 Mis 21. 

(3) Agreement to refer to private arbitra- 
tion by parties engaged in litigation. 

409— Civil Procedure Code (Act X ot 1877), 
ss. 623 and 525.— Under ss 523 and >2.5 of the Ci- 
vil Procedure Code (Act X of 1877), parties to a 
suit as well as persons not engaged in litigation 
may agree to refer matters in dispi^te hmfm 
them, to private arbik*afcion wifehout #hie intteit'eri-* 
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tion of the Cottrt, and may apply to have the agr- 
eem.e'^t and the mere fact that a suit is pen- 
ding with respe<^t to the matters in dispute is not 
of itself a sufficient reason to induce the Court to 
refuse to file the agreement. Harivalabdas Kalli- 
andas v Uttamchand Manekchand 4f Bom ,1 

Notes.— Ap:6 Cal 251 ;26 Bom 76. Ref:i Bom 
L R 431 ; 8 Bom L R 777; 26 Bom 76. Dou- 
bt: 30 Cal 218. Diss- 7 C W N 180. 

(4) Power of arbitrators after making deli- 
very of award. 

410 — Review. 

After an award has been made and handed to 
the parties, the functions of the arbitrators cease. 
They have no power afterwards to deal with an 
application for review of their decision. 

Dutto Singh v Dosad Bahadur Singh. 

9 Cal 575. 

Notes.— Fol: 16 All 23U Ref: 16 Cal 482, 21 
Cal 213 F B; 8 All 340; 17 .All 21 F B. 

411 — Award signed by arbitr-^tors at differe- 
nt times — Civil Procedure Code 1 859 s. 327 — 
Award irregularly made. 

In the case of a private award where the 
arbitrators granted a new trial and eventually 
disposed of the case in the absence of the defend- 
ant and after a year from the time of allowing 
a now trial one day verbally pronounced their 
judgment to one party, and on another day to 

the other party, and on a subsequent date wrote 
out the award which was signed on a particular 
date by one arbitrator who sent it to others else- 
where for signature on a different date — Eeld 
that the award ought not to be enforced under 
Act VI 1 1 of 1859 s. 327. Nader AH v. Majoo 

21 W R 377. 

412— Award signed only by some of the 
arbitrators. 

Matters in dispute between the parties were 
referred to seven arbitrators without the interven- 
tion of a Court. The arbitrators, or so many of 
them as could be got together, held sittings exten- 
ding over some months, and at each sitting they 
came to a decision either unanimously or by a 
majority, on different question submitted to them, 
deefsipns were entered on the minutes of 


. 1 j ,1 


their proceedings, and at their last sitting the 
arbitrators all agreed, and informed the parties 
that the decisions so arrived at constituted the 
final award, and gave directions for embodying 
those decisions in the shape of a formal document, 
which was drawn up on a subsequent day, but 
was signed by four only out of the seven arbitra- 
tors. The remaining arbitrators not being ask- 
ed to sign it, they never did sign it. 
FiHfJ that the actual award was 
an oral award made by all the arbitrators on the 
last day of their joint sitting, and the drawing 
up of the formal award was purely ministerial 
act to give effect to the previously completed 
•judicial act. The omission to take the signatures 
of the minoiify of the aibitiators to the docu- 
ment which formed the record of the award was 
not fatal to the award. Dandckar v Bandekars 

6 Bom 663. 

Notes.— Fol: 9 Cal 576 ; 11 Cal 166 ; 8 All 

340 ; 16 All 231 ; 28 Bom 287 ; 27 All 

526=2 A L J 416 =(1906) W N 86. Ref: 

16 Cal 482 ; 2J Cal 213 F B ; 7 Bom 316: 

341 ; 9 Bom 82 ; 17 Bom 674 ; 20 Bom 

208 ; m ; 17 All 21 F B; 6 Bom L R 16. 

413 — Document recommending solution of 
disputed points— Act XIV of 1882. s 625. 

A document, although headed as an “award” 
and signed by the arbitrator, which merely re- 
commends a solution of the questions referred to 
arbitration, will not be treated by the Court as 
an award on an application made under s, 525 of 
I the Code of Civil Procedure. NundoloU 

Mookerjee v Chunder Kant Mookepjee. 

11 Cal 356. 

(5) Application to enforce award. 

414 — Time for filing award— Civil Procedure 
Code, 1859, s. 327. 

An award of arbitration, whether private or 
or not, cannot be enforced unless the application 
for enforcement is made within six months from 
the date of award. Bhyrub Jha v Hunooititln 
Butt Jha. 5 W R 123. 

415— Time for filing award Limitation Act 
nf 1877), sch 11, Art 176 — Civil Procedure 

Code, 1877, S3. 625, 526. 

Where an award was made and signed by the 
arbitrators on the 5th of August 1881, but 
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was not delivered to the parties till the 13th of 
September following,— that an applica- 
tion to file the award, made on the 25th of Fe- 
bruary 18a^, under the provisions of s. 525 of the 
Code of Civil Proceduie, was not barred by limi- 
tation. It is clearly the intention of the LcrisU- 
ture that a party to an arbitration should have 
six months to enforce the award, under s. 525 
of the Code of Oivil Procedure, from the time 
when he IS in a position to enforce it. 

Dutto Singh v Dosad Bahadur Singh. 

9 Cal 575. 

Notes — Fol- 36 All 231. Ref. lb Cal 482 ; 

21 Cal 213 F B ; 8 All 3i0 ; 17 All 21 

W B. 

415A— S, 14S— Award made after expiry of I 
time fixed by Court— Application for extending 
time to file award. 

The Court has not power to enlargb the 
time for the making of an award, when the time 
has passed and the awurd has already been made. 

If the time had expired and no awaid has 
be$n made, S. 148 0. P. 0., no doubt gives the 
CoOrt power to extend the time for the making 
of the award, notwithstanding that it had expir- 
ed at the time of the application. But that sec- 
tion does nob enable the Court to extend the j 
time for the doing of a particular act, when in | 
truth and in fact the act has already been done. 

13 All 3 <j 0 Fob Shib Kishna Dawn & Co v 
Satish Chundcr Dutt 38 Cal 522. 

(6) Filing award in Court. 

416 — Eilj'^tof not filing — Oivil Procedure 
Code 1859, s. -iiT. 

An arbitration award should be filpd m Court. 
Effect of not filing as <lefined in p. 32/, Act V”!!! 

of 1859. Soophul Singh v Methoo Singh 

1 W R 168. 

417— Date fixed for filing awai 1 a Court holi- 
day — Award hied on tollowing doy-Civil Proce- 
dure Code. 1882 s. f>51. 

Where an award was diiecfeed to be filed on 
the 9ch August 18 y 8, bub was actually filed on 
the lOch August, and it appeared that the 9th 
August was a G:iart holiday and that the Court 
T5ra,a dosed on that date, Ihat tbe yrwi 
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filed within time, 
Karim Bukhsh. 


Muhammad Yusafy 
78 P R 1899. 


418— Civil Procedure Code (Act X of 1877), 
Sections 623, 525, 526— Award made out of 
Court— Application to file the award in Court- 
Duty of Court on filing award to give judg- 
ment according to award— Decree — Execution 

Jurisdiction. 

Ad appointment of arbitrators to effect a par- 
tition of certain property was made out of Court, 
and on an award being mven, two of the parties 
to Ihc arbitration, A, P. and J P., applied under 
S. 525 ActX of 1877, to have the award filed in 
Court. The Court merely passed an order “that 
the award be filed,” and a decree to this effect 
was drawn up. On application by A. P. and J. 
P. for execution of this decree, by attachment 
and sale of property, the Lower Court ordered the 
attachment to take place. 

EeM, that the Lower Court acted without 
jurisdiction m causing the attachment of the 
property ;that it was cleaily the duty of the Court 
in which the awaid was filed, after the time for 
presenting an application to set it aside had ex 
pired, to give judgment according to the award, 
upon which a decroA should have followed : that 
this not having been done, the so called decree 
wns no decree within the meaning of Section 
622, Act X of 1877, and was therefore incapable 
of execution Dharm Das v Ajudiah Pei»- 
P R 112 of 1879 

419— The Second Schedule r. 2 u (1882 S. 526,) 
—Arbitration— Aw'ard—Applmation to have the 

award filed -Record of rights extract to be an- 
nexed to the application— Bombay Land Record- 
of-Rights Act (iV of 3.9u3), S. jq. 

It IS not necessary to annex a record-of-right* 
extract, required by S. 10 of the Bombay Land 
Record of rights Act, 1903 to an application in f 
the case of proceedings under S. 626 of the Code. 
Haridas Dayai v Subraya Nagappali. 

9Bom LI^88g* 


420-Soh n t 




S, 525 enables Ma|4 m 

tfeeir 
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tained an award, to have that award filed in 
Court. Sheo Dat v Sheo Shankar Singh. 

27 All 58=1904 WN 9 
on appeal 1904 W N 160 

421— The Second Schedule r. 1 (1882 — Ss. 606 
522)— Suit— Award out of Court— Filing award. 

Ss. 506 to 522 apply to arbitrations pending a 

suit. Protab Chunder v Toolscy Bass. 

29 Cal 793. 

422— S.l, Art 1— Sch II, Art 11— Order direc- 
ting an award to be filed — C. P. C , S. 62t)— Order 
having the force of decree— Appeal. 

The present appeal was brought against a 
judgment and decree directing that an award 
made on a reference to arbitration by the parties 
without the intervention of a Court of iustice be 
filed under S 526 of the C. P. C, The decree was 
for a recovery of a sum of money. The appeal 
memorandum was stamped with a stamp of Hs. 
2, as for an appeal falling within Art II of Sch 
IE of the Act. VLeld^ that an order directing an 
award to be filed is an order having the 
force of a decree and is in effect 
a decree (b) and that, consequently the appeal 
memorandum ought to bear an ad i alorem fee 
calculated on the amount decreed to be recovera- 
ble as provid'^d by Art 1 Sch 1 of the Court fees 
Act. 29 Cal 167, Fol 6 All 333, Decision of Old- 
field, J in 5 All 333 approved and 23 Cal 723, 
Dist:) Hari Mohan Singh v Kali Prasad 
Chaliha. 33 Cal 11 

Notes:— Fol: 9 Bom L R 259 ; W N (1907) 
177 / 33Cal757=3 CL J 460 = 10 CW 
N 609 ; 1 P R iy08=5fi P W R 1907- 
181 P L R la08. 

423.— Examination of arbitrator on the 
question whf^ther a proceeding of his was an aw- 
ard— Admissibility in evidence— S 626 0 P C— 
Appeal - Maintainability:— 

It may be that an arbitrator cannot be ex- 
amined to show what he intended by his award 
but where the question is not what the arbitra- 
tor intended by his award but whethei a certain 
paragraph in his proceedings was intended to be 
an a^ard at all, tHere is nothing to prevent his 
examtuation. An appeal lies from an order fil- 
ing ah awai^d under S ^526* Xtllasi Das v Sub- 
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424. — Elffect of not filing — Validity of award. 
An award of arbitration may be valid without be- 
ing enforced by the Courts, as tor instance, where 
possession under the award is shown. Mohesh 
Chunder Moiter v Buloram Moiter 

6 W R 94. 

425. — S B25 C P 0—— Private award — Not 
made rule of Court — How far binding. 

Where it is established that the parties have 
agreed to a reference and the a**bitrators have 
made an award, so long as the validity of that 
award is not questioned it is binding upon the 
parties to it. It is not necessary that the award 
should be made a rule of Court under s 522 of 
the Code of Civil Procedure Bhikhari Bas v 
Gobind Ram 12 W N 288. 

Indul V Matabadal 6 All 28 = 3 W N 237. 
Parmeshri v Lachmin 4 W N 148. 

426. — Sec 525 applies only to cases where 

the fact of reference to arbitration is not denied. 
So where that fact is denied the Court has no ju- 
risdiction under S 526 to make enquiry into that 
question and file the award. The remedy in such 
a case of the party seeking to get the award filed 
IS by a suit on the disputed award. Hirjibhai 
V Jamsetji 1890 P J 250. 

427. — Effect of not filing — Validity nf award. 

An award made by private submission may 

be valid and binding, though no proceedings 
under s 327, Act VEII of 1859, have been taken 
to enforce it. Surubjeet Naraiti Singh, v 
Gounee Pershad Naraiti Singh 7 W R 260, 

428. — Frivate award — Plea in bar 

Where a reference to arbitration is made and 
the arbitrator has given his award the parties to 
the reference cannot sue on the original cause of 
action. The fact that the award was not made 
within a reasonable time 'was not to be fatal 

to its validity under the peculiar circumstances 
of the case. Hassan Ali v Hoshdaij* AM 

113 P R1890, 

429. — Effect of not filing— Civil Procedure 

Code 1859, 8 327 — ^Validity of award. 

1 Arbitration awards not brought into Court 
ftniJer j 3^7 4«t Y}V of w ripti pa aj- 
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c^unt necessarily invalid. Ramyad Sahoo v 
JDoolar Saboo 9 W R 44-1 

Hursiogh Gariwan v Puttoo Ostasur 

20 W R 420. 

430,— Objection by creditor to filing award. 

The plaintiff applied to file an award and for 
a decree in terms thereof, to whieh the defendant 
consented. K, a creditor of the defendant, there- 
upon applied to be made a party to the suit and 
objected to the filing of the award and to the de- 
cree, alleging that award was fraudulent and fic- 
titious, and bad been made in order to save the 
defendant’s property from his creditors. The Su- 
bordinate Judge made K a party to the suit, and 
refused the plaintiff’s application On, application 
to the High QoMit^—'Meld that the Judge was 
bound to file the award, defendant having raised 
no objection to it and no illegality appealing on 
the face of it Dungarsi Dipchand v Ujamsi 
Velsi S12 Bom 727. 

Notes:— Ref ll Bom L R822. 

430A. — S 506— No application in writing— 
Ratification by conduct— Ref eience. 
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Held^ that a decree passed in accordance with 
an award filed in Court under S. f»25 of the C.P. 
0., 1883, in a case refe^’red to arbitration with- 
out the intervention of Court, is neither open to 
appeal n^'i to revision ou the points on which no 
appeal lies. (25 P R 1902 (P C); 89 P R 1902, Sp. 
C. 120 P L R 1902, Ref: 1 P E 1908, Pol: ; 

Ramsaran Das v Muhammad Nawaz 
Khan, 14 P L R 1911. 

430C — S. 99— Schedule II — Arbitration-- 
Whether second schedule part of the Code -Death 
of one of the parties to the agreement-Abatement. 

Schedule il of ihe Code is as much an enact- 
ment as any other part of the Code, and where 
parties apply to refer the matter to arbitration 
in appellate Court, that Court must, under para- 
graph 3, hchedule II, refer the matters in dispute 
between the parties to arbitration, and if the 
Judge omits to do so, his judgment is defective, 
and S. 99 does not cure the defect. The autho- 
rity of an arbitrator is not revoked by the death 
of one of the parties to the original application, 
and as the right to sue survived, the case should 
have been referred to arbitration after substitu- 
tion of the heirs. Datta v Khedu, 8 A L J 678. 


Parties to a suit agreed to refer their case to 
arbitration, and in the presence of the MuKhtar 
of the plaintiff and a Revenue Agent on behalf of 
the defendant, the older referring the case to ar- 
bitration was passed by the Court. There was, 
however no application in writing signed by the 
parities consenting to arbitration. Subsequently 
the parties appealed in peis^m befoie the arbitra- 
tor and even evidence was taken iii tbei^ presence. 
On an objection that there was no valid re^rence 
to arbitration accoidiiig to law. 


431— Obligation to file-Suit to enforce award 
not filed — Civil Procedure Code, 1859, s. 327. — 

A suit lies to enforce an award made without 
the intervention of a Co irt oC Justice. Th^ pro- 
ceduie provided in s 327 of the Civil Procedure 
Cole IS not imperative upon a plaintiff who seeks 
to enforce an award so made. Palaniappa 

Chetti V. Rayappa Chettt, 4 M H C R 119. 
Kota beetamma v Kollipurla Soobbiah, 
8 M H C R 81. 


Ileld^ that the parties to the suit could ratify 
the reference to arbitiation, although the require 
menta of S 606 of the CPC 1852, had not been 
strictly followed by the Court in the first instance. 
(30 All 35; A W jST ( 1907) 273:4 A L J 691: 27 Cal 
61; 23 Bom 629; 8 0 0 263, Ref) Gokaran Nath 
V Gup Prasad 9 Ind Cas 412. 

430A?— Ba. 525, 526' — Punjab Courts Act 
(XVin of S. 70 (1) (a) (b) — Revision — 

Civil cases— Appeal— Arbitration — Award — JOe- 
cre^ in accordance wub awaid m case referred to 
vpthoi|t tl|e intervention of Court. 


Notes:— Fol; 20 W R 420. 20 Mad 450. Ref; 

8 M H C R81, 21 Cal 213; 18 Mad 453 F B. 

431 A — Merger — Pro note accepted in full 
satisfaction of claim — Suit on pro-note dismiss- 
ed tor insufficient stamp -Determination of all 
rightfi-Subseqnent conduct of defendant, effect 
of— Aibitration— “Dispute arising under indent’’ 
—Claim not recoverable at law. 

A pro-note was accepted by plaintiff in full 
settlement of his claims against defendant upder 
an indent which contained an arbitration cktise. 
Plft^ntiff sued defepdant 94 tbp bt^b tl^e 
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suit; was fiismissed on toe grronnd that the note 
was insufficiently stamped. Plaintiff thereupon 
made an ejc-parte reference to arbitration, pur- 
portinfir to act under the indent. The arbitrators 
delivered their award and plaintiff then sued 
defendant to have the award bled It was con- 
tended for plaintiff that, subsequent to the exe- 
cution of the pro-note, defendant so altered it as 
to convert it into an instrument of higher value 
than it bore. 

JSpld^ that, as soon as plaintiff accepted the 
pro-note, all obligations and rights under the con- 
tract were determined. The subsequent conduct 
of defendant might possibly have furnished 
ground for a suit in tort, hut it could not revive 
the rights and obligations under the indent which 
had been extinguished prior to the commission 
of the tort. 

Ohiter diGtvm. — Th3 question whether a dea- 
ler should pay a claim which is not recoverable 
at law is not a “dispute arising nndei an indent”, 
and could not, therefore, be referred to arbitra- 
tion under the clause of indent. 

Ewart Ryjpie and Co. v Tarachand Dhanraj, 

9 Ind Cas 896. 

432 — On an application under Sec 52.5, Civil 
Procedure Code, to file an award, no other objec- i 
tions can he taken except those specified in Secs. 
520 and 531. If any of them be held good, the 
Court ought to refuse to file an awar*^. But no 
other inquiry can he made by the Court on such 
an application. If one of the parties objects to 
the fact of the submission as of the award, and 
the Court thinks the objection not unfounded but 
substantial, the Court must refuse to file the 
award. Samal Nathu v. Jaishankar Dalsuk- 
ram, P J (1884), 295=9 Bom 254, 

Notes:— Ap: 21 Cal 213 F B, Fob* 17 Bom 
674; 20 Bom 596. Ref: 18 Mad 423 F B; 

10 Bom 381; 17 All 21 F B; 6 Bom L R 
16; 28 Bom 28? ; 25 Cal 757 F B. Fx: 29 
F B=7 Bom L R 644, 

433 — The Second Schedule r.l4 (1882 Ss.620, 
621, 525) — Arbitration — Award — Application to 
file in Court— Objection by one of the parties — 
Duty of Court. — 

Where, to an application to file a private award 
made under S. 125, Civ. Pro. Code, the defandant 
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raises objections referred to in Ss.520 &52/ of the 
Code, the Court is bound to allow the defendant, 
opportunity to produce evidence to substantiate 
his objections. 

The Chief Couit observed that the Civil Courts 
have no power to sit as Courts of appeal to con- 
sider the correctness of awards on the merits, 
in respect of matters of fact and even of law. — 

Nizam- ud- din v. Gulam Ahmad, 
53 P L R 1909. 

434— Act X of 1877, Sections 52.5,624— Agree- 
ment to refer which includes matters beyond the 
jurisdiction of the Civil Court — Power to file 
such agreement. - 

Held, that the agreement to refer to arbitra- 
tion mentioned in Section 523 of the Civil Pro- 
cedure node, must refer to matters in regard to 
which a Civil Court has jurisdictio to pass a 
final decree, and if it deals with other matters 
beyond the jurisdiction of a Civil Court, it is not 
one that can properly be ordered to be filed un- 
der the provisions of the section: the agreement 
must either be one capable of being filed as a 
whole or it must be rejected as a whole, there be- 
ing no provision in Section 623 or 524 which 
would enable a Court to strike out that portion 
of the agreement which was in excess of the 
Court’s jurisdiction in order to give itself jurisdi- 
ction, unless the parties agreed to do so with the 
view of proceeding with the reference. 

Paptab Singh v. Devi Singh, P R 5 of 1883. 

435 — 1 he Second Schedule r. 14 ( 1882 Ss. 
520,521, 522, 526, 526) — Arbitration out of Court 
Objection to validity of submission — Appeal. 

If an objection to the validity of the submis- 
sion is made and the Court disallows it, no dis- 
tinction can be drawn between such a case and 
one where an objection is taken, which is specifi- 
cally mentioned in S. 520 or 521. The intention 
of th^ Code seems to he that, in the one case as 
much as in the other, if an objection to the. 
validity of the submission is made and' 
the court disallows it, no appeal shall lie, except 
on the ground mentioned iaS. 522. The princi- 
ple of finality appears to be equally applicable. 

10 0 W N 609, Fol: U B R (1904-1906), Civil 
Procedure, 40. 29 1 A 51 (P C), 10 G W N 601, 
Ref.* Nga Hmaung v. Nga Kyaw Ya* 

U B R (1906) C P 52. 
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436— Objections to filing aw«<rd — Civil Pro- 
cedure Code^ 1877, ss. 520, 524, 5P5 — Rejection 
of application to file award— Consent of parties 
to jarisdiction. — 

A dispute between the plaintifEs and defend- 
ant having been referred to arbitration and an 
award made, the plaintiffs applied under s. 525 of 
the Civil Procedure Code that the award should 
be filed in the Munsif’s Court. It having been 
objected that the arbitrators had been guilty of 
impartiality and other misconduct, an issue was 
framed with the consent of both parties “whether 
the award could be filed and enforced”, and the 
Munsif, after hearing evidence, dismissed the 
application. On app^^al the Subordinate Judge 
decided that the award was valid. On second ap- 
peal, that, although where an application to 
file am award under s 626 is made and an objection 
is made upon any of the grounds mentioned in s. 
520 or 621, the proper course for the Court is to 
dismiss the application, and leave the applicant 
to bring a regular suit to enforce the award; yet 
both parties having consented to the matter be- 
ing tried upon the application as if in a regular 
suit, it could not, on second appeal, be objected 
that the lower Courts had acted without jurisdic- 
tion. Huro Nsth Roy v. Nistarini 

Chowdhrain, 13 C L R 14. 

487— Arbitration and award — Civil Proce- 
dure Code, Sections 13 and 525 — Order refusing 
to file award — Powers of private arbitrator- Con- 
struction of terms of reference — 

In a suit by two sons’of a deceased Muham- 
madan to recover their shares in their father’s 
estate from their brother, the defendant pleaded 
that he was entitled to the said estate under an 
award in favour made on a submission to which 
the plaintiffs were parties, but it appeared that 
the Civil Court had refused an application under 
Section 625, Civil Procedure Code, to file the 
same. 

MelA.^ that this order was not a decision as 
to the validity of the award within the meaning 
of Section 13. 

.Where a dispute relating to land and the 
idght of snooession thereto was referred by the 
, members of a Muhammadan family to a pri- 
vate arbitrator, selected by reason of hie know- 
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ledge of the circumstances of the family, without 
any stipulation that he was to be controlled in 
his decision by any custom or Muhammadan 
Law, and the arbitrator decided on the broad 
view of giving effect to what he conceived to be the 
intention of the deceased father of the parties; 

that this could not be relied on as mis- 
conduct, and that such decision was within the 
right of the arbitrator. Muhammad Nawaz 
Khan v Alam Khan. 70 P R 1891 

438 — Ss. 526, 520, 521— The mere allegation 
of objections under Ss. 520 and 621 in the defend- 
ant’s written statement is not sufficient of its'=‘lf 
to preclude the filing of an award under s. 526. 

Mahadev v Lakshman. 1886 P J 103. 

439 — Showing cause— Sufficient cause 

The term “to show cause,” in ss 655 and 52 1 
of the Code of Civil Procedure ( Act X of 1877 ) 
does not mean merely to allege cause, nor even to 
make out that there is room for argument, but 
both to allege cause and to prove it to the satis- 
faction of the Court Dandekar v Dandekars 

6 Bom 663. 

Notes-Fol: 9 Cal 675; 11 Cal 16b; 8 All 340; 
16 All 2.31: 28 Bom 287; 27 All 526=s2 A 
LJ416=(1905)WN86. Ref; 16 Cal 482;2l 
Cal 213 F B; 7 Bom 316; 341,9 Bom 82; 17 
Bom 674; 20 Bom 208. 596: 17 All 21 F 
B, 6 Bom L K 15, 

440— Agreement to refer to aibitration— 

Filing award in Court — Partnership— Civ. Pro. 
Code 1882 ss. 526 626. 

The three parties to a deed of partnership 
agreed that in cas6 of any dispute or difference, 
the matter should be referred to the arbitration 
of persons chosen by each party to such dispute, 
and that in case any such party should refuse or 
fail to nominate an arbitrator, then the arbitrator 
named by the other party should nominate 
another arbitrator, and two should nominate a 
third person as umpire. Certain differences 
having arisen among the three parties, two of 
them called upon the executors of the third 
to nominate an arbitrator under the terms of the 
deed, but they refused to do so. The first men- 
tioned patrners then nominated an arMlrator, 
who in his turn pominatM anoi||er| tfiefea 
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having appointed an umpire, made an award. An 
applicaiion under s. 525 of the Code of Civil Pro- 
cedure was oppo'ied by the executors of the third 
partner, on grounds coming within s 620 or s. 
621 of the Code. Held that the word “parties” 
in a.625 should not be confined to persons who are 
actually before the arbitrators; that if persons by 
an agreement have undertaken between themselves 
that in the event of certain things happening, a 
particular procedure shall be followed, which, under 
one set of circumstances, may be adopted in invit- 
nm, they should, for the purposes of s 525, be 
regarded as parties to that arbitration; and that 
in the present case they vr&re prima facie bound 
by the arbitration so as to bring them within the 
terms of s. 625 as parties thereto, who should be 
called upon to show cause why the award should 
not be filed L R I 0 P 671 and 19 C B K S. 342 
referred to, £feld, also, that ss. 525 and 526, read 
together, mean that the party coming forward t^ 
oppose the filing of the award must show cause, 
that is, must establish by argument, or proof, or 
both, reasonable grounds to warrant the Court 
in arriving at the conclusion that the award is 
open to any of the objections mentioned in s. 520 
or s, 521, and it is not sufficient when it is sought 
to make the award a rule of the Court, for the 
defendant party to come and merely say upon a 
verified petition that this or that ground referred 
to in ss. 520 and 621 existed against the filing. 
7 Cal 490. 9 Csl 657 dissented from. 9 Cal 676: 
6 Bom 663 and 3 I A 20^, 26 W R 10 referred to. 
Jones V Ledgard. 8 All 340. 

Notes— Ref: 16 Cal 482; 2 1 Cal 213 F B; 17 
All 21 FB; 28 Bom 287. 

441-S. 327-( Act VIII of 1859 ). 

The plaintiff sought to enforce and file a 
private award under the provisions of this section. 
The defendent objected that he was no party ito 
it. The Court after enquiry overruled the ob« 
jection, and directed that the award should be 
filed, bht made no decree enforcing the award. 
Held that the order was not open to appeal as it 
did not operate as a decree. Husaini Bibi v 
Mosim Kban. 1 All 156. 

J l^ptes— Pist: 3 AU 427. Ref. 17 All 21 F B. 

44^— Sufficient oaiise —Civil Procedare Code, 
626.1 




I 
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Under «s. 625 and 526 of the Code of Civil 
Procedure the Court has full power to enter intn 
the question of the sufficiency of the cause shown 
against the filing in Court of an award. 6 Bom 
6^3 followed. 9 Calc 557 dissented from. 

Dutto Singh vDosad Bahadur Singh. 

9 Calc 575 . 

Notes— Fol: 16 AH 231. Ref:16 Cal 482;2l Cal 
213 F B; 8 All 340, 17 All 21 F B. 

44 , 3 — Sufficient cause — Civil Procedure Code 
(187'^) Ss. 525, 526— On an application to file an 
award, where the Court finds that! there is a 
reasonable dispute between the parties on any of 
the grounds mentioned in S. 520 or 521, the ap- 
plication should be dismissed. Under S. 625 of 
the Code, sufficient cause may be shown by suffi- 
cient or verified petition. 7 Cal 490 and 8 B L R 
315 referred to Ichatnoyce Chowdhranee v 
Prosunno Nath Chowdbry- 9 Cal 657. 

Notes— Dist: 9 Cal 575; 26 Cal 767 F B; 8 
AU 340; Dist. 21 Cal 213 P B. Ref: 16 Cal 
482. Fol: 25 Cal 767 F B. 

444 .— Sufficient cause— Objection to filing 
award— Setting aside award— Civil Procedure 
Code, 1859 s. 327. 

In an application under s, 327 of Act VIII of 
185 9. to have an award filed in the Court so as to 
' be enforced as a decree, it was objected on behalf 
of the defendant amongst other things, that 
the award, which determined the succession to 
a Talukhdari registered under Act I of 1869 hav- 
ing been based on a certain will produced, 
which in terras referred to another will of the same 
tastator not produced, there was miscarriage on 
the part of the arbitrators in making thoir award, 
the whole of the will, in the absence of the last- 
mentioned document, not having been before 
them. It appeared that the defendant in the 
proceedings before the arbitrators, notwithstand- 
ing the knowledge that this document was with- 
held^ submitted nevertheless to take his chances 
of the arbitration; suggestingin fact favourable 
presumptions to himself in construing the will 
produced, or that the whole will not having been 
produced, it should be declared not to he opera- 
tive, and that consequently the dispute should 
be determined according to the British Law of 
Succession as laid down by Act I of 18^9, or accord- 
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445. — Arbitration — Filing private award— 
Effect of objection — Civil Procednre <^<vde 1882, 
Sections 620, 621, 626 and 526. 

by the Full Bench ( Petheram. 0 .T, and 
Prinsep Pigot, Maepherson, and Ghose, JJ ) — 
Where an application is made for filing a private 
award and objections falling within Section 521 
of the Civil Procedure Code are raised in a veri- 
I fied written statement as regards its validity, 
the Court is not hound to hold ifs hand and 
reject the application, but must inquire into the 
validity of the objections raised, and there- 
upon determine whether the award should be filed 
or not. t'er Prinsep, Pigot, and Maepherson, 
JJ: — Where the objection is raised as to the fact 
of the alleged reference, and therefore not on a 
ground mentioned in Section 621, the Court has 
no jurisdiction to deal with it, but should reject 
the application and refer the parties to a regular 
suit. Surjan Raot v Bhikari Raot 

21 Cal 213. 

Notes— Diss; 26 Cal 757 F B. Fol : 25 C*»-l 
567 F B ; 20 Bom 596. Ref: 18 Mad 423 
F B ; 16 All 234 ; 17 All 21 F B; 28 Bom 
287 ; 2 C hJ 80. Appr. 33 ''Cal 767 F B 
= 10 C W N 609«3 CL J 450. 

446. — Award relating to property partly 
outside the jurisdiction to file award end pass 
decree ; — 

A Court has jurisdiction to file an award and 
pass a decree in terms of the awar«l. though the 
matter to which the award related was the parti- 
tion of property, including immoveable property, 
part of which was situated outside the jurisdic- 
tion of the High" Court, because the right to 
have the award filed had originated within the 
jurisdiction. 2 Cal 445 ref to. 

Seshayya Chettiar v Chengayya Chettiar. 

24 Mati 31. 

447. — S. 80 ( 1882 s, 424 ) Public Offi'-^r— 
Administrator C-eneral —Cause of action— State- 
ment of service of notice in plaint — Aduiini - 
strator— General’s A.cts ( 11 of 1847 and V of 
1902 ). 

All estates in the hands of the AdminiatraJK)!- 
General are held by him as Aldmfeiistrate-^ene- 
ral f e as a public officer, and in any suit ipsta- 
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ing to custom, or according to the Mahomedan 
Law of succession, that the award could not 
be set aside on the ground of the objection taken. 
According to the true construction thereof, the 
earlier sections are not incorporated into s. 327 
of Act YUI of 1869 as they are into s. 326. The 
words “ sufficient cause” in s. 327 should be taken 
to comprehend any substantial objection which 
appears on the face of the award, or is founded 
DU the misconduct of the arbitrators, or on any 
miscarriage in the course of the proceedings, nr 
upon any other ground which would be consider- 
ed fatal to an award on an application to the 
Courts in England. Chowdhri Murtaza 

Hossein v Bechunnissa. 

LR3 1 A909=26 W R 10. 

444A— Mortgage — Decree under award upon 
—Choice left to proceed either against mortgaged 
property or against other properties 
and peraoU' — Execution — Right to proceed 
first against person— Transfer of Property 
Act — Non-applicability to Sind — Award— Objec- 
tions to filing of— Not taken when filing— Non- 
maintainability before execution Court- Validity of 
decree— Execution Court— Validity of decree — 
Executing Court not entitled to question. 

Where a mortgage-decree passed upon an 
award left it to the choice of the plaintiff to 
proceed first either against the person or against 
ttc mortgaged-properties. 

HeW, that the judgment-debtor had no right 
to claim that the mortgagee should realize his 
security first* 

The mortgagee is at liberty to proceed in exe- 
cution under the same decree either against the 
secured or unsecured property. 

The Transfer of Property Act, 1682, has no 
application to Sind. 

Where a decree has been pa«Jsed upon an 
award, a Court of execution can neither consider 
objections which might perhaps have been raised 
to the filing of an award nor question its valid- 
ity. (26 All 26; 3t Bom 640; 22 Cal 813; 26 Cal 
168; 2 Cal 213; 4 All 497; 2 Sel. Dec. Sind. Sadr. 
Ot. 614. Ref. 2 S L R 244, Doubted. 12 Bora L R 
1024 ; $2 Bom 476, Fol:) Gulam Murtiza- 
ef Serai Mahamed Nawazkhan 
Bhojraj* 5 S L R 71 
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tuted agaist him in respect of any act purport- 
ing to be done by him m his official capamt’y he 
is entitled to notice under S 424, 0 P C, The 
phrase “ cause of action ” in Section 424, CPC 
should not be too narrowly construed, the ohiect 
of the section being merely to inform the defen- 
dants of the grounds of complaint. 24 Mad 279; 
26 All 187 at 191 foil. The portion of S 
424, CP C relating to the plaint containing a 
statement that such notioe has been left or deli- 
vered in the manner prescribed by the section is 
separable from the earlier portion which deals 
with the delivery of the notice two months be- 
fore suit. It is only when notice is not given 
that the suit is liable to be dismissed. The suit 
however, may be proceeded with if notice has been 
given in the manner prescribed, and subsequently 
the plaint is amended in order to state that -fact. 
Bholaram Cho^vdhury v Administrator 
General. 8CWN913. 
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under Sec 625 aud it canuot be made rule of the 
C^urt. The appointment of a Receiver during 
proceedings started upon such an award is illegal. 

Hodgkiiison v ffl«c Millan. 6 A L J 467 *» 

2 Ind Cas 304. 

450. — Arbitration — Award — Refusal by the 
Subordinate Judge to file the award —Appeal — 
Revision, High Court. 

The High Court followed the practice which 
permits applications under Sec 62£ of the Civil 
Procedure Code, in cas is where the Subordinate 
Judge refused to file an award which has been 
presented to the Court for being filed under Sec 
625 of T}je C)de Abdeali Gulamhusen v 
Yusuf All AHbhai. 
8 Bom L R 570. 

451. — Award on private references to arbitra- 
tion— Application to file— Setting aside of award 
-Jurisdiction : - 


Notes.— Ref: 28 All 600 

448. — Sec 526 C P 0 — ‘‘ If no ground. . . .be 
shown.” 


It is competent to the father of a joint Hindu 
‘ family in his capacity of managing member of the 

family to refer to arbitration the partition of the 
joint family property and the award made on 
such a reference, ibin other respect valid, will bo 
binding on the son®. In sec. fi26 of the Code of 
Civil Procedure the word “ «hown ” is not e(j[ui- 
valent to “ alleged but it is necessary that one 
" of the grounds mentioned in 8.520, or 62 1 should be 
proved to the satisfaction of the Court before the 
r Court is justified in refusing to file the award. 

; (9 Cal 675 and 6 Bom 96^ followed. 10 

Cal 71 and 9 Cal 657 dissented from) 

Jagan Nath v Mannu Lai. 


1 


16 All 231=14 WN 60. 


Notes:— Ref: 9 M L J B4 
P B ; 18 All 4U; 422 P B; 
I C L J 388. 


: 17 All 21 
27 Bern 287 ; 


449. —The Second Schedule r 20 ( 1882 
S 625 ) — Provisional award — Not final — District 
Judge not to entertain application — Jurisdic- 
tion. 


An award which is provisional, that is to say, 
which does not completely once for all determine 
^he dispute het^y^n |;he parties, cappot be i5l£4 




Where a dispute is referred to arbitration 
without Lbe intervention of Court, and, after the 
award is made, an application is made under Sec 
525 by one of the parties to file the award in 
Court, the Judge, if he finds grounds mentioned 
in B 620 or 521, C P 0, can only refuse to fil# the 
award, and has no jurisdiction, to set it aside, IS 
I A 73 followed; and 20 Mad 89 distinguished. 

Rundara Mudali v Ponnusawmi Mudali. 

13MLJ275. 

Sec decision on appeal, 27 Mad 225. 

452. — Civil Procedure Code (1882),S3 526 and 
SS6 — Objection to application to file an award in 
Court that one party had not agreed to refer any 
matter to arbitration — Jurisdiction of Court <-o 
determine whether the parties had or had not 
referred the matter in question to arbitration. 

An objection to an application made under S 
626 of the Code of Civil Procedure that the parties 
had not agreed to refer to arbitration any matter, 
or had agreed to refer some only of the matters 
determined by the award, or that the document 
alleged to be an award was not an award of the 
arbitrators, is an objection which must be consi- 
dered and determined under Section 626 upon 
evidence by the Court to which the application 
is made. ( S I A 209. 9 Bom 254, 17 Bom 674, 
^ B L R , 315 : 15 W R F B 9, 1 4II 166, n C||l 


i 

J 
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m, and 18 Cal 4H. L. K, 18 1 A 78, referred to. 
Amrit Ram v Dasrat Ram, 17 All 21 

Notes:— Not Pnl : 20 Bom 596. Fol. 
25 Cal 757 F B. 20 Mad ^?9 ; 29 Bom 
621 F B . Ex ; 33 Cal 757 F B. 
Ref: 18 Mad 423 F B; 28 Bom 287; 10 C 
WN601«2 C L J 166; 28 All 621 = 
(1906) W N 136, Diss. 26 Cal 757 F B. 

453. — The Second Schedule r, 27 (1582 S. 
526) award — Application for filing the award — 

Objections against filing the award Court — 

Jurisdiction. 

Where an application is made for the filing 
of an award, the Court has jurisdiction, under S. 
526 of the Ctvil Procedure Code, to entertain and 
dispose of the application on its merits, although 
substantial grounds of objection are urged ag- 
ainst filing the award. Dhanjibhai v Natha- 
bhai. 6 Bom L B 15=28 Bom 287. 

Notes, — Ref: 8 BomL fcl 777. Ex. 29 Bom 
621 F B. 

454, — The Second Schedule r 20 (18‘?2 S. 
525) — Reference to arbitration disputed — Juris- 
diction of Court to determine whether the parti- 
es had or had not referred the matter in ques- 
tion to arbitration, JSf*Id that upon an appli- 
cAtton made to it under S. 525 of the Civil Proce- 
dure, the Court has jurisdiction and is bound to 
enquire into the question whether the parties 
bad or had not referred the matter in question 
to arbitration. (17 All ul, 25 Cal 757, ^*9 Bom 

621 ref to.) Ganesh Singh v Kashi Singh. 

1906 W N 136=28 All 621. 

455— The Second Schedule r 17 (1882 S 523)- 
Referenoe to private arbitration by parties pend- 
ing a suit — Arbitration — Award -Application to 
file the award — Such application is foreign to the 
suit— Practice. Chapter XXX7H of the Civil 
Procedure Code governs reference to arbitration. 
It contemplates two classes of references, one by 
the parties to a suit who obtain an order from 
the Court for a reference to arbitration, the other 
when petsons agree in writing that the difference 
between them shall be referred to arbitration. 
pj^tijBs^to a suit as well as persons not engaged 
iMW®! “Y ^ ■■■» flspute 
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between them to private arbitration. But the 
mere fact that litigants may agree to a private 
arbitration, does not make that arbitration an 
arbitration in the suit unless there is an order of 
reference as contemplated by S 506. 

The parties to a suit during the pendency there- 
of referred the matters in dispute to a private 
arbitration. The arbitrator having given his award 
the plaintiff applied to have the award filed and 
for a decree in terms of the award. The defendant 
objected to the award on se’o’eral grounds. The 
Subordinate Judge asked the plaintiff to pursue 
the remedy given to him by law to enforce the 
award and dismissed the suit. 

B.eld, that as there was no order of reference, 
the reference was governed by Ss. 558-626 of the 
Civil Procedure Code; and under those sections, 
it was necessary for an application to be made as 
provided by S. 526. 

Seld^ further, that it was not open to the 
Court to treat the application as made in the suit; 
the application was completely fore^'gn to the suit. 
The Court had, therefore, no power on that appli- 
cation to dismiss the suit. (4 Bom 1; 27 All 63 
Ref: 28 Bom, 287; 2.9 Bora 621 Ref: ) 
Shivlingpao v Range 8 Bom L R 777 

456— The Second Schedule r. 15 (1882 — Vali- 
dity of Secs. 521, 622, 526, 526)— Arbitrators joint, 
one not attending all—MiscOndacb— Award obje- 
ction to, when waived— Appeal against decree on 
award,if lies. Where there are joint arbitrators, 
there is no clause providing for an award made 
by loss than all being valid, each of them must 
act personally in performance of the duties of his 
office, as if he were sole arbitrator, and as the 
office is joint, if one refus*^ or omit to act, ttie 
others can make no valid award. 

Where, however, there were three arbitrators^ 
and one of them could not attend some of the 
sittings of the arbitrators, but at these sittings.no 
business of disputed character was gone inio^ aod 
the other two arbitrators did not decide any ma- 
tter but simply looked into tbe accounts and t^^ 
parties were there, and all the disputed mate's 
referred to them were decided by tbe tbjee ^rW 
ators at sittings when all tbe tfilireo wei;q 
tbe award was tho award of All the three 
ators and tbe 
uphel^, 
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Where the arbitration proceedings lasted for 
some 18 months and one of the parties to the 
reference to arbitration attended most, if not all 
the meetings and having a dear knowledge of 
the eironmstanoes on which he might have found- 

to arbitrator’s proceedings 

to make their award, did submit to the arbitral 
on going and allowed the arbitrators to deal with 

oflr®, “ “ Ws chance 

o the decision being more or less favourable to 

himself. It IS too late for him after the award has 
been made, and on the application to file the 

award, to insist on that objection to the filing of 
the awaH. ® 

(?«,pre -Whether an appeal lies against the 

a^®7f ‘1 a private arbitration 

award to be filed and a decree to be parsed in 
accordance therewith. 26 W K 10=3 1 A 209 Bet 

Chandep Shaha Bonik 2 C L J 61 
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i SaTw"! jurisdiction to 

deal with them, and must refer the parties to 

■ I'Tv !n 

V wJi, LT Tejpur Dcwchand 

V Mahomed Jamal. 20 Bom S96 

Notes-Ref 6 Bjm L B 15.- 85 Cal 767 F B. 
Dist 28 Bom 387. Expl 29 Bam 621 F B. 

of Court to fila- 
D^endsonvalneof entire matter submitted- 
mission to give notice to parties or acceptance of 
y he arbitrators cannot invalidate the 

award. 

The proper Court for presentation of an nnpli. 

cation for hhng an award is to be determined by 
.ts peounlaiy jnrisdiotion with respect to the entire 
matter to which the arbitration related and not to 
the amount allowed under the award. 


*^“*7*67F B° ^ ^ =2 ® I- J 1S3=33 Oal 

diSO A The Second Schedule r. 20 ( 1882 

S.S2.5)_Arbitration~Award_Filing of award- 

award‘’7*"^ factum of arbitration and 
award Jurisdiction of the Court to deal with the 
Objection- Separate suit, 

aPPhoation is made under S. 525 
Oivil Procedure Code, to file an award as an award 

arbitration, the question, if raised whether the 
mtter has been referred to arbitration and 
an awaid has been made thereon, is one which 

been made, can and ought to decide Manila! v 

Vanmalidas. 7 Bom L R 644.=29 Bom 621 

Notes -Ref 8 Bom L R 777=28 All 821- 
(1906) WN 136. ^ All 621- 

•*57— Application to file award— Oicii p... j 
ure node (.882) as. 521, 522. 527a„? 526-oS‘ 
e^ons^s to factum or validity of submission and 1 

I 

Whore on an application to file an award * 

Code (Aet ‘ 

thl ofurt S i °P*“fon of ' 

a™ , 7 f"^«>ous or co^rabto 

”Tr 


1 An award does not become invalid by the mere 
omission to give noticeof the arbitrator^ ^60^! 
1 to a party who had previously informed the arbi- 
rators of his cancellation of his muehUika for 
and his withdrawal from, submission to arbltrati’ 
on, nor wan award rendered illegal by reason 

- 0 thea Arbitrators of tbeX 

of a fee for their services such acceptance noMn 

' Valving any mi8con(iuct on their part. 

Subraya Prabhu v. Manjunath Bhakta, 

, 29 Mad 44^ 

Held by the Full Bench that .it ia n,.* 

inquire into and decide 17" ““ 

J^bose specified in Sections fi^oTndfirom: 

It IS not the invariable, though it f. «, 
practice for a High Curt to reffse to i t"?* ’ 

under Section 622 of the Code, wh^th" 
professing to be injured has another rL!d 
to him. ,31 P R 1888 and P B 

NarainDasvManoharLai. 

21 PR 1898 F§ 

" “O'”' 
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Ref 51 P R 1899, 13 P H 1903= <>7 P L R 
1903. 

460— Scb. II r.20 (1885 S 525) AwarcM^ilmg 
of award— As'=;anipti on of factnm of k ference 
and award — Dispute as to validity of award on 
account of matter alleged to have existed prior 
to reference — Objection falling outside tb^ scope 
of Ss. 620 and 521 — Jurisdiction of the Oouit to 
deal with such objection. A claim ba‘5ed on a pro- 
missory-note was referred to aibitration without 
the intervention of a Gonrt of iusticc 5»nd an 
award made thereon. The plaintiff applied to 
the Court of the Subordinate Judge to file the 
award. In showing cause under S 526 of the Civil 
Procedure Code, the defendant maintained that 

there was no consideration for the promissory 

note and that the award was sham and fraudu- 
lent. The Subordinate Judge in view ot these 
objections declined to file the award. Tijc plain- 
tiflE then applied to the High Court under S. 622 
of the Civil Procedure Code 

Held^ (1) that the (piestion whether there 
was no consideration for the promissory-note 
having been decided by the arbitiator in the 
plaintiff’s favour, the matter could not again be 
investigated or considered by the Subnrdinate 
Judge; and that would not entitle him to say 
that the award should not be fi’cd 

(3) that if the objection that the award was 
sham and fraudulent meant that there was cor- 
ruption or misconduct of the a rbitratoi, then it 

would fall under S 621 (a) of the Cjvil Procedure 

Code and would have to be in\cstigated by the 

Subordinate Judge on the appli vat ion before him 
Antaji V Naraysn. 7 Bom L R 793. 
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sioner under s. 206 of the Code of Civil Proce- 
dure to nmend the so-called decree of the Dis- 
trict Judge, so as to bring it into conformity 
with the ludgment. Tield, that the Court had 
no power to grant the application under s. 206 
of the Code of Civil Procedure, the order of the 
District Judge having been made under s. 206 
of the Code of Civil Pro(’edure, the order of the 
District Judge having been made under a. 526 of 
the Code, and the formal order giving efieetto it 
being in confoimity with the same. jETeZ^f, that 
having directed the award to be filed, the District 
Judge should, as the next step,, have pronounced 
jiuVnieiit in accordance with the award, upon 
which a decree could follow under the provisions 
of s 626 read with s. 522 of the Code of Civil 
Procedure He/cZ, faith er, that on the applica- 
tion of any of the parties to the suit, the District 
Judge could proceed to give effect to the award 
in the manner contemplated by s. 522 of the 
Code. Gulab Kuap v Thaktir Sheo Ratan 
Singh. 4 0 C 82. 

— Partly inoperative -See Powders of arbitrator, 
23 All 383 = 281 A 111. 

462—0 P D 0 21 r. 2. The Second Sche- 
dule {188P Ss. 268, 521, 525 and J26).— Exe- 
cution of decree — Aibitration out of Court — 
Decree according to aw<ard*- Adjustment not cer- 
tified— Power ot execution Court to enquire into 
the factum of adjust'^ rnt. 

The provisions of a 268, Act XIV of 1,582, 
were never intended to appl^ to a case where the 
parties agreed letweon themselves that their 
debts were to be privately adjusted before any 
decree came into cxisterme. 







t 

f 



461.— Order to file— Amendment of deciee 
— Jmigdiction — Civd Procedure Code, s^. 206, 
622, 625 and 526. 

On an application made under s. 525 of the 
Code of Civil Procedure that an award be filed 
inOourt, the District Judge made an order that 
the pward be filed and a formal order was drawn 
up to that effect. The appbeant made an ap- 
plication for execution of the formal order (which 
she called the decree of the District Jud^e). Her 
application was refec‘te<l on the ground that there 
was no decree capable of execution. She then i 
applied to the Court of the Judicial Commis- 




Where disputes between a creditor and a debt- 
or were settled by aibitration without the inter- 
vention of « Couit and the decree was obtained 
in the terms of the av^ard under s. 62d, AaixiY 
of 1 BSP, notwithstanding that the debtor’s ob- 
jection that, in pursuance of the award, he had 
already assigned debts to the creditor in part 
satisfaction of the aggregate amount awarded 
to the latter 1 ) 3 ?' the aihitraror, and upon the 
decree-holder subseiiuently applying for execu- 
tion of his decree m lull, the judgment-debtor 
repeated the same objection, held, that the ' 
signpient was not an adiustment of a decree tu . 
whole 01 in part within the meaning 4 of a 
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decree in whole oi in pari within tl e meaninf; 
of a. 258, and the execution Court was bound to 
consider that debts, If any, had been assigned, 
before directing execution as claimed by the 
creditor. 

Per' JJanetyi, J, Q outi'a alleged assign- 
fflent of debt, if true, became an adjustment of 
the decree, as soon as the decree was made, and 

not having been eertiaed in the manner provid- 

e ys. 258, could not be recognised bv the Court 
executing the decree. Gaufi Singh v Gsja- 

dhar Das. 6 A L J 40a=2 Ind Cas 608. 

A ■•’22 and .525 _ 

Arbitiatiou-Private award— Awaid ante-dated— 
Misconduct of arbitrator. 

“'«le to a Couit undci S. 
thf’p Pwoedure Code, to file a pnvale award, 

^ our iling the award has jurisdiohon to in- 
quire into the genuineness of the aw.ard;and wheie 

an objection IS raised to the filing on the gmund 

that the award was made after a notice of revo- 
cation of the submission had been ,eueJ on the 
arbitrators and was perversely ante-dated by them 
the court has power to go info the matter and de- 
cideitfinauy Ifauchan obiection is considered 
and disallowed and the decree passed m accordance 
ith the award, no subsequent suit win i.p 
qfo aT® niattorcan be re-agitated. iMad 

V Thadi r Chintamallayy. 

V Thadi Gangipeddi, 7 C W N 61 
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appoints? out of ('ouvt in -Farr ^ -kt 

. wurc, in ravour of IsT Anri q 

s m" Tl''’ ^ uf D against 

P C tor'* applied under S. 526 C 

raised S & M 

bythe CTcrJT’””! weredisaljowed 

be filtl aoH f -'^^rd to 

terms thereof accordance with the 

« & M appealed. At thb hearing of the anneal 

<"0 P’^-brnmary questions were raised.- 

undlr 

filed. ■ an award to be 

only one decree m the case ns 
Hie award and the consequences of decree beii! 
pa^sed in terms of the aLrd (low from tlS 
d« and no fresh orderis required for those tnar 
quences to result but it is not sn ^ ? 

under S. 623, C. P. c., ^ proceedings 

Sold, also, thht no revision lies in such 
eases^on the grounds on which no appeal 


464. —The second Pohedulc i. 21 (1882 S 5265 
-Appeal dismissed for defau!t~\Temorandum 
of objection — Costs. 

Civn objections, filed under the old 

Civil Procedure Code, cannot be argued, if the 
appeal is dismissf^d for defanli. 

Courts are not bound to allow costs when rhe 
memorandum of objections is dismissed owing to 
the appeal having been withdrawn or dismissed 
for default. Muthu Payal y Nagalingam. 

6 Ind Cas 309 =8 ML T5S. 

465.-The Second Schedule; r. U S. 90 (1882 
Seofaous 520 to 626 and 640) Arbitration— 

apd 5^3, a P. C., as res’ards appeal 

awara was naade by a private arbitration 


b> the Be vision Bench Jthat i-h^ 

1...I 

shown. 84 P R 1901 overruled by 25 P R ioo, 
(P 0),25 P R (1888) (P C), 89 P R 1992 fp Pi m 

0 W N 601 and 11 0 L J 15 s Zi F 

Shankar Mai v Nathu Mai, 58 P W R 
1907 (P B)=i p 8 1908, 

>«‘f »' 

O, «!»»„_ 

HeZif by a majority of the Pull Bench (Mac 
pherson J., dissenting) that when an applie'X 
has been made under s. 625 of the Code of civil 
Procedure and notice has been given to the n 4- 

j“ri3diction"of 

the court to order- the atrard' to he filed and to 
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allow proceedings lo be taken under it, is not 
taken away by a mere denial of the reference to 
aibitration on an objection to the validity of 
that reference. 17 All 21, followed. Mahomed 

Wahidttddin v. Hakiman. 28 Cal 757* 

2 C W N 529. 

Notes;— Fol: 23 Mad 101. Bef: 27 Mad 
F B: 29 Oal 278, 6 0 W N 2o6; 
-8 Bom 287; 14 M L J 366; 31 Cal 516: 
28 All 621*(1906) W K 136; 2 0 L J 
80;9CL J431,441; 33 Cal 757 F B = 10 
OWN 601, 609 = 3 C L J 460, 7 C L J 
486; 9 0 L J 565=13 C W N 654, 36 Oal 
713; 29 Bom 621 F B. 

467. — The Second Schedule r. 20 (1882 S.5;2d) 
—Application to file an award — Denial of refer- 
ence— Jurisdiction of Court. 

Where under S. 526, Civil Procedure Code, an 
application is made to the Court to file an award 
made in a matter referred to arbitration with- 
out intervention of Court, an objection is taken 
by the defendant to the filing of the same on the 
ground that there was no reference, the Court 
has jurisdiction to determine as to the genuineness 
and validity of the award, (20 Mad 89 Fol.) 

Kikkara Appadu V Dattu Kamayya. 

16 M L J 474. 

468. — Application to amend an award — 
Civil Procedure Code. 1869, s, 327. 

Upon a motion to amend an award filed un- 
der 8.327 of the Civil Procedure Code, on the 
ground of obvious errors contained in it, it was 
held that the Court had no power, under s, 327 
to amend an award or remit it for the reconsi- 
deration of the arbitrators, but had only the 
power to file and enforce the award or reject it. 

Allarakhia Shiyji y Jehangir* Homasji. 

10 B H C R 391. 

Notes;— Ap: 3 Mad 68. Fol: 27 All 526= 
2 ALJ416=(1906) WN86. 


469.— Award in criminal matter— Civil Pro- 
e^dme Oode» 1869, ». 327. 

4 H * When complaint has been preierred to a Cn- 
■ minal and the Magistrate has directed 

tiaf the subj of the homplaint be ref- . ^ 

erred to arbitration, if the partto oonsmt aud J nri^t as to man^fhi^t pj 
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proceed to such reference, the award may be 
enforced under the provisions of s. 327, Act VI 11 

of 1869. Sheo Nund Rai v Mahanund Ram. 

1 Agra 45. 

470. — Award ade upon reference in crimi- 
nal proceeding— Validity, 

Held that an award made upon reference' by 
the parties in a criminal proceetling is as valid 
as one made upon reference by the parties in a 
civil proceeding, Badshah Begam v Nathu 
Khan. 6 W N 158. 

471. — Decree according to award — Amend- 
ment of plaint — Civ Pro. Code 187/, s. 525, 

By the amendment of the plaint, a case un- 
der this section was taken out of the scope of 
Chapter XXX VI i of the Act. UpU that, this 
being so, the decree of the Court of first instance 
was appealab e. 

JSeld also, where a private awafd determined 
a matter not referred to arbitration, that a claim 
under this section that such award should be filed 
in Court was properly dismissed. Jwala Singh 
V Naraindas. 3 All 541. 


Notes:— Fol; 27 All 526= 
2 AL J416. 


:(1905; W N86 = 


472.— The Second Schedule r, 20 (1882 S8.526, 
620, 626). Application to file an award, order 
granting or refusing an, is a decree— Award on 
mattei’s not referred, not to be ordered to be filed. 

Where on an application made, under S.526of 
the Cede, to a Court for filing an award therein 
the Court finds that the arbitrator has decided 
rights to certain properties regarding which no 
reference was made to him, the Court is bound to 
refuse to allow the award to be filed and an order 
on sueK an application whether refusing or grant- 
ing the prayer is a ‘Decree’ within its definition 
m the Code (a) and is appealable as such. (27 Mad 
266 fol. 29 1 A 61 foil ) 


Tipuvengadathicngai* y Vaidinatha Ayyai* 

29 m 303. 

473.— Award in excess o% tanps c)E\p^Jpfasion 
-Civil ProoedBraCode, 1.877. ^ 
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An award madp under p. 525, wbicb is partly 
within, and partly exceeds* the terms nf the sub- 
mission to arbitration, cannot be enforced by 
summary procedure under s. 626 as to such por- 
tion as does not exceed those terms. To refer to 
arbitration questions arising on the construction 
of the awards and questions left undecided by it 
is a matter beyond the scope of an agreement to 
submit to a scheme for the further management 
of a devasam as regards conduct of suits, granting 
of demises, custody of property, collect! on of rents, 
appointment and removal of servants, and defray- 
ment of current expenditure. Mana Vikfama, 
Maharaja of Calicut v Mallichery Kristtian 
Nambudri. 3 Mad 68. 


Notes:— Con* 22 Mad 199] 7 M L J 10. Fol: 
27 All 526«2 A L J 416=(1906> W N 86. 
Over: 27 Mad 266 F B; U M L J 366*. 
Ref; 2 0 L J 80; 7 Bom 316; 341 F B. 


474'. — ^The second schedule r. 14 (1882 Act 

XIV Code of Civil Procedure ) — Ss. 520, 
621, 526)~Private arbitration — Award-Obiection- 
Court should either file or reject it. 


If a ground of objection such as is mentioned 
in section 620 nf the Code of Civil Procedure is 
shown against the award passed upon a ‘ private 
arbitration’ the only course open to Court under 
section 626 of the Code is to relect the applica- 
tion and to file the award. The Court has no po- 
wer to amend a private award or remit it for re- 
consideration, but only possesses the power to 
file and enforce it or reject it. 


In this case the arbitrator placed restrictions 
upon the full enjoyment of some portions of the 
property which he alloted to two of the parties: 
/leld that the arbitrator had determined matters 
which were outside the submission which he was 
not justified in doing, and the application for the 
filing of the award was not rejected. ( 10 Bom H 0 
P d91sx3 All 641 Mad 68=6 Bom 663 folio) 


Mustafa Khan v Phulja Bibi. 
BALJ416=190 Ji AWN 86=27 All 526. 


Mqtes,— Biss: 30 All 15ls=( 1908 ) W N 64. 
Not Fol: 6 A L J 160. 


and award— Construction- 
^*ll4lidi*y of award— Absfeact filed with aWard- 
Sj^t^g aeSdd siward. 
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One B., a contractor, sued the Municipal Com- 
mittee of Lahore for Rs 43.2A1 for work done by 
him on a certain public building, and in his 
plaint admitted that be had been paid a sum of 
Rs. 56,810. 


The matter in dispute bad previously been re- 
ferred to private arbitration, the parties agreeing 
that “arbitration be resorted to for a settlement 
“of the dispute so far as it relates to measure- 
“ments of work done and to the rates to be paid 
“for the same, where such rates have not been 
“agreed upon between the Committee and the con- 
“tractor.” The two arbitrators appointed subse- 
quently delivered their award, which was to the 
effect that “ after having duly weighed and con- 
“sidered, &:c , they award and adjudge that 
‘*the Municipal Committee do pay to B., the con- 
“tractor, the sum of Rs 58,876 the fofnl value 
the worh done»'‘ With this award the arbi- 
trators gave in a statement, headed “Abstract of 
Cost” of the building in question. This abstract 
appeared to he the foundation of the award, and 
represented the results of the arbitrators’ in- 
quiries. 


The Bistriot Judge held that the said award 
was invalid because (a) it directed a specified 
sum to he paid by defendant to plaintiff, and (b) 
the arbitrators had omitted to allow for certain 
portions of the work. 


The Bistrict Judge thereupon proceeded him- 
self to adjudioate in the matter, and gave plain- 
tiff a decree for Rs. 13,779 with costs in propor- 
tion and interest on the amount decreed. Both 
parties appealed to the Chief Court, and on be- 
half of plaintiff it was contended that the award 
was also invalid because his arbitrator had ab- 
sented himself from the proceedings and made 
the work over to his son. It was further urged 
that if the award was to be maintained it must 
be interpreted strictly, and that under its literal 
terms plaintiff was entitled to receive the full 
sum therein awarded to him, yiz , Rs. 68,876. 


Eeld, (i) that according to the termk of the 
agreement to refer, the scope of the arbitration 
was limited to an inquiry as to (a) the quantities 
of the work done by the plaintiff, and (b) the 
rates where none were provided for by the ori- 
ginal contract; and that though in certain parti- 
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culars the arbitrators had exce<"ded their autho- 
rity, it was possible to separate from their finding 
and award that which was in excess of their au- 
thority; 

(ii) that it had not been proved that plaintifi’s 
arbitrator had absented himself from the procee- 
dings Or that his son had acted in the matter 
otherwise than in a purely ministerial capacity; 

(_iii) that the abstract given with the award 
was the basis of the award, and must be read 
with it; 

(iv) that the mistake made by the arbitratois 
in awarding a specified sum to he jmd by the de- 
fendant did not vitiate the award; 

(v) that the meaning of the awaid was clear 
that after due inquiry the arbitrators were of 
opinion that sum of Rs. 58,^76 represented the 
total value of the work done by the plaiiitift for 
defendant, and that the raenning of the award 
being clear, the literal wording thereof was not to 
be interpreted with too great strictness; 

fvi) that in order to make the award invalid 
on account of the alleged omissions to make al- 
lowance for certain work done by the plaintiff it 
would be necessary to find that the arbitrators 
had wilfully or negligently ommitted to make 
the requisite measurements, , and include 
them in their award, and that there was no evi- 
dence of any such wilful or negligent omission. 

Where the parties to a dispute have delibe- 
rately referred it to arbitration and bound them- 
selves to abide by the decision of the arbitiators 
the award of the arbitrators should not be 
set aside lightly or for a merely formal defect. 

Mtinicipsl Committee of Lahore 
y Buta. 65 P R 1899. 

4#76— Award, dealing with— Matters r^^ferred 
piece by piece -—Civil Procedure Code, 1859,s 327, 

Where an arbitration bond provides that the 
matters in dispute referred to the arbitrators may 
be taken up and dealt with seriatim^ and the 
awaTd delivered bit by bit (khundkhund), it is not 
necessary, under a 827 of Ac| VlU of 1859, that 
all the fpattere referred should have been decided 
helo|rA iAa |K>rtlOn of the award, dealinjg with 

I' 
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some only of the subjects in dispute, can be 
filed. Shoshimtikhl Dabia v Nobin Chunder 
Roy. 4 C L R 92. 

477 —Private award, enforcement of — Pro- 
cedure— Civil Procedure Ood« 1859,s 827. 

When a private award between parties is filed 
in a Court, the prescribed course is for the Court 
to give iudgrmnt upon it and pass a decree; not to 
order execution before such decree has been pass- 
ed. Sahcb Ram Jha v Kashccnath Jha 

21 W R 295 

Notes: — Ref; 2 All 4-71. 

478, — Talidity of — Private reference— Some 
of the plaintiff’s parties — Stamp, want of. ob-jecti- 
on in second appeal. 

An award on a private reference, made by some 
of the plaintiffs and the defendants, is binding on 
the rights of the parties to it. The award is not in- 
valid on the ground that all the plaintiffs were iit^t 
portiesto it. 

An objection as to want of stamp cannot be 
taken for the first time in second appeal. 

Jadu Nath Chowdhiiry V Kailas Chtttidcr 
Bhattacharjcc. 10 C L J 41 sss 2 Ind Cas 
414=37 Cal 63=14 C WN 75. 

479. — Civil Procedure Code S. 525— Secon- 
dary evidence of award. 

Section .525 of the Code of Civil Procedure says 
the award sha 1 be filed. There is no provision 
enabling a Court to file a copy of the award or 
to take secondary evidence of the contents of the 
award when that award has been lost. A suit 
for a (‘opy of such award Toeing filed under s. 525 
cannot therefore be maintained. Gopi Rcddi 
V Mahanandi Reddi. 12 Mad 331* 

480 — Award not deciding chief subject of 
dispute— Order setting aside filing of award. 

Amongst other matters, the arbitrators Were 
asked to make a division of certain fields, to which 
the parties were equally entitled. The arbitrators 
decided the other matters, but, as regards the fie- 
lds, said that it was inconvenient to do so i’t con- 
sequence of the rains, and ordered the 
receive the profits half attd half and to papr teae- 
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sessment half and half.’’ Ilpld that the award left 
undet rmin*^d one of the principal sub]ects of 
dispute; and as the Court had no power to remit 
the award to the arbitrators, the applicant wag en- 
titled to a judgment setting aside the order for 
filing the award. Dandekar v Pandekars 

6 Botn 663. 

Notes.—id/Z: 9 Cal 575; It Oal 766; 8 All 540; 
16 A1I2Hl;j?8Bom287; ^7 All 526 = 

2 AL J41 5=0005') WN8«. I}pf: 16 
Cal482;21 Cil313PB,7 Bom 316 
341; 9 Bom 82; 17 Bom 674; 20 Bom 
208; 596; 17 All 21 F B; 6 Bom L R 15 

481. — Civil Procedure Code g. 525 — Alterna- 
tive suit on a private award — Withdrawing of the 
claim on the award. 

PlaintiS lent money on promissory not^-s to 
defendants Nos. 1 and 2, They with third defen- 
dant w6re partners k the money was advanced 
for their work Disputes having arisen, the dis- 
puted matters ■were referred to .arbitrators who 
made an award. PlaintiflF applied to the Court 
under section 525 of the CTivil Procedure Code. 
Defendant No. 1 objected A the Judge referred 
the plaintiff to a regular suit. Plaintiff then in- 
stituted a suit praying in tb'' alternaMve either 
for a decree on the award or in the promissory 
notes. At the bearing the Judge was of opinion 
that the award could not be held a valid decision 
for enforcement: & hence plaintiff withdrew his 
claim on the award to g<H a decree against the 
three defendant® on the promissory notes. Prom 
this decision the third defendant alone appealed 
on the ground that the withdrawal the prayer 
for a decree on the award altered the nature of 
the suit, A; the plaintiff must either fail or suc- 
ceed on the award. The District Judge held this 
view, & gave the plaintiff a deeree in terms of 
the award, no evidence being produced as to the 
miseondut of the arbitrators. 

MelA^ the Procedure of the District Judge was 
perfectly regular k his decision wag correct. 
Narasayya v Ramabadra 15 Mad 474 

482, — Private award— Plea in bir — Case in 
which a private award was successfully pleaded in 
answer to a suitdn which the plaintiffs sought to 
recover property forming part of the subject mattar 
of the av^a,rd in defendants’ favor. 
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56 P R 1886, distinguished from the present 
case, on the ground that though the award plead- 
ed in both cases dealt with a matter beyond the 
juris ii^tion of the Civil Court, the award in the 
present case dealt separately with such matter, 
ihe decision with regard to such matter being 
therefore separable from the other portions of the 
^ward covering the matters in dispute in the 
present case. Alam Khan v Muhammad 
Rawaz Khan. 32 P R 1888, 

483. — Award —Civil Procedure Code, Sec. 
525 — Application for filing the award registered 
as a suit — Objections taken by the defendant — 
Court precluded from filing awsrd. 

An application for filing an award being re- 
gistered as a suit, the defendant raised objections 
and the following issues were framed: — 

(1) Whether a certain arbitrator was nomi- 
nated or accepted as one of the defendants t 

(2) Wh'=‘ther there was any and what illegality 
apparent on the face of the award ? 

(3) Whether the proceedings conducted by the 
arbitrator were illegal ’ 

Kold, that the objections taken by the defen- 
dant, which were the subject of the above issues, 
precluded the Court from filing the award. 
Veukatesh Khatido v Ghana pgavda. 

P. J. 1892, 362, 17 Bom 674 

Notes.— Ref; 20 Bom 596; 17 All 21 F B; 

6 Bom L R 15. Dist- 28 Bom 287. 

Ex.‘29 Bom 621 F B. 

10 GENERAL CASES. 

(1) Power* of Court to grant instalments 

484. — S. 15-B— Court — Instalments in pay- 
ment, power to grant — Decree in terms Qf award 
— Award in arbitration out of Court. 

Where a decree is once passed in terms of an 
award arrived at on reference without the inter- 
vention of the Court, the Court has no powdr to 
grant instalments under S. 15-B Of theDekkhan 
Agriculturists’ Relief Act, 1879. 

Ref: 8 Bom 20; 21 Bom 63; P9 I A .58 Com on. 
Govindrao Nurbar Pingle v Ambalal Mohan 
lal. 13 Bom LR 352. 
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(2) Application of 2nd Scliedtile r. 1 to ar- 

bitrators pending suit. 

485. — The Second Schedule r. 1 (t8S2— Ss. 
BOd, B22)-~Suit — Award out of Court •^Filing 
award. 

Ss, 606 to 522 apply to arbitrations pending a 
suit. Protab Ghunder v Toolsey Bass. 

29 Cal 793. 

(3) Appeal from decree based on a private 

arbitration award. 

486 -Ss. 522, .626, ^6, Civ Pro. Code, 1830— 
Arbitration award, private— Decree — Appeal. 

When a Court has orderd a private arbitration 
award to be filed under s. 62d, Civ. Pro, Code, and 
has drawn up a decree iu accordance with the 
award, no appeal lies against such decree except 
in so far as the decree may he in excess of, not 
in accordance with the award. Whether 

this rule is not limited to cases of misconduct and 
has any application when the cause shown against 
the filing of the award has denied the submission 
to arbitration or the genuineness of the award. (18 
Mad 425, Bef:), S 526 should be read with s 622, the 
provisions of which are, by implication made ap- 
plicable to oases under the former section ; the 
Court must proceed to give the judgment accor- 
ding to the award and upon the judgment so given 
a decree Shall follow, from which decree, no appeal 
lies, except in so far a** the df^cree is in excess of, 
or not in accordance with, the award. The deci- 
sion of the Full Bench in 25 Cal. 757, in so far as 
affirmed the decision in Cal lU, has been 
overruled by the Privy Council in the case of 29 
I. A, BU Semhle.^Xn order of ref usd by a Court 
of first instance to file an award under s. 60d, Civ. 
Fro. Code, is a decree, against which an appeal lies. 
(:^Mad 255. 2 0 L J 80 Fol 26 All 205 Di8t.).The 
W as to appeal provided by s. 503, Civ. Pro. Code 
la applicable only when a decree has been made 
in accordance with the award by the Court of first 
Inatnnca and not when a similar decree has been 
n#dc by a Court of appeal in reversal of the order 
d the first Court setting aside the award, 

CMntamoni Aditya v Haladhar Haiti 
2 C LJ 153«10C WK601. 

Notes— Appr. S3 Cal 899, 33 Cal 757=10 C. 

W, N. 609=?8 G. D. J 460 ; Bef: U. B B, 
1^06,, 4th ?rpp0d^ fii I P B 
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1008=58 P. W. B. 1907, F. B., U. B. R, 
1905, C. P. 0. 40. 

See also cases under;- Appeal arbitration. 

487— Sob. 11 r. 19 (1882 Secs 522, 621, 626,) 
Decree— Appeal —Private award. 

When an application h^s been made under 
section 525, Civil Procedure Code, for the filing of 
an award made on submission to arbitration with- 
out the intervention uf a Court of justice, anfi the 
Court, after deciding the objections raised against 
the award, ordered the samf» to be filed under 
section 526, Civil Procedure Cod*^, and drew up a 
decree in these terras “It is ordered that the arbi- 
tration award in this case be filed in Court : 
Dissentente. ” 

Held, by the majority of the Full Bench 
(Maclean G. J. and Sale J dhse7itientp): That the 
decree is substantially one as contemplated by sec. 
536 read with section 522, Civil Procedure Oorile, 
and is to be interpreted as incorpor iting the 
terms of the award, and no appeal lies against 
such decree except in so far as the decree may be 
in excess of or not in accordance w«th the award. 

midhj the m.j^rity of the Full Bench - 
(Sale J. dhse/iflente) that when a private arbitra- 
tion award has been or lere<l to be filed in Court 
under section 526, Civil Procedure Code, the party 
in whose favour it is, must proqeed to obtain a 
judgment and con«jeqapnt decree under section 
623, Civil Procedure Code, and if that decree is 
according to the aw irl, then there is no appeal 
from it. 

Per Maclean C. J, and Ghose J.-An order under 
section 626, Civil Procedure Code, merely directing 
an award to be filed in Court is no*" tantamount 
to a decree ia accordance with the award within 
the meaning of section 52 Civil Procedure Code, 
and is therefore, appealable. * 

Per Sale J. (agreeing with Maclean 0 J^)^An 
appeal does lie from an or ler passed under section 
526 Civil Procedure Code, directing the filing of a 
private arbitration award in Court. 

Per The words “ such award sb^ll 

then take effect as an award mide under the pi*o 
visions of this chapter ” in section 526 Civil Pm. 
cedure Code, refer to the eJeH which follows from 
section 522, Civil Procedure 0 > /pamelji l| 
to be enforced in nunaer ^ 
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for the execution of decree. They do not import 
into section 622, Civil Procedure Code, the bar of 
appeal prescribed by section 52i, Civil Procedure 
Code. Nj decree expressly incorporating the terms 
of the award is required to be drawn up pursuant 
to the order m\de uuder section 526 Civil Proced- 
ure Code, to file the award, nor is the clause 
ristricting f uc right of appeal in the case of a decree 
made under section 522 Civil Procedure Ood^*, 
applicable to such an order. 

Per Curiami-kTi order passed under section 526 
of the Code of Civil Procedure, refusing to file an 
award, is a decree against which an appeal lies. 

Quare: When the Lower Appellate Court has 
reversed by way of appeal a non-appealabl« decree 
of the Court of first instance, whether the High 
Coart should interfere by way of appeal or revision. 

Janokey Nath Guha Roy v Braja Lai Guha 
Roy 3 CL J450=:10 C W N 609 -=33 Cal 757. 

Notes— Diss: 68 P W Rl9a7 = l P Rl908.*Pol: 
126 P R 1907=88 P W R 1907=50 P L 
R 1908, 7 C L J 486; Cons 11 0 W N 
220; Ref: 1 S L R 86, 149; 100 P R 1907 = 

17 P L R 1908; 4 L B R 130; Biss: 4 L B 
R 249 = 14 Bur, L R 129. 

(4) Appeal feom order refusing to file 
private award. 

488— S. 525, Oiv, Pro. Code, 1882 — Award — 
Submission without the intervention of Court- 
Order refusing to file— No appeal.— 

No appeal lies from an order refusing to file, 
under s. 525 of the Code, an award passed upon 
a submission mide without the intervention of 
the Court. (6 All 186, 26 AH 203 = A W N 1901, 
234, fok 29 Cal 167, Expl: 18 Cal 414, Ref: ) ' 

Basant Lai v. Kunji Lai, 2 A L J 450= 

, AWN 1905, 165=28 All 21. 


ilf.: ' . 


itotes:— Fol: 4 L B B ISO; Ref: 9 0 0 205, 1 
R LB 149, 7ALJ 426;Diat: 126 P E 
1907 = 88 PWR 1907=50PL R 19 o8. 

4)89^0iv. Pro Oode, 1882, s. 526 — Private 
aw4m-t-Qi*der refusing to file such award — 
Applate.btlitir.-^, 

I f 

<^rfer uuder s. 526 of the Code, refusing to 
of arbitrators m^de out Court, is 
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t appealable as a decree. (26 All 205 Diss: 27 Idad 
f 255; 29 Mad 30.3; 25 Cal 757; 33 Cal 767; P B 
e 1901, F B=n2 P L R 1901 Fol: 25 P R 1902, P 
, C. Ref:) Sheo Sahai Mahton v Kirtarath 
t Bhagat. 7 C L J 486. 

, 490— Oiv. Pro. Code, 1882, as. 622 and 636 

^ Private arbitration — Award made a rule of 
Court— Appeal.— 

5 

When an award made in a private ar- 
bitration has been made a rule of Court and a 
decree passed thereon, no appeal will lie except so 
far as the decree is in excess of or not in accord- 
ance with the award. In this respect there is no 
difference between a decree baaed upon a private 
award and a decree based upon an award made 
through the interventim of the Court. (27 All 
526, DIst:) Bahadur Singh v. Negi Puran 
Singh, AWN 1908, 54=5 A L J 160 = 

30 All 151. 

(5) Misconduct of arbitrator. 

491— Want of power of private arbitrator to 
procure attendance of witnesses -General rule— 
Exception: — 

The general rule is, when parties cHoose to 
abide by the settlement of matters in dispute 
made by a private arbitrator, they in effect agree 
to accept all the limitations of the position of 
such a Judge, among which is the want of po- 
wer to compel the attendance of witnesses. The 
following 13 an exception to that general priuei- 
ple. Where the issue in the case was as W the 
validity of the award on account of the conduct 
of the arbitrator in not examining all the wit- 
nesses wanted, according to bis undertaking to 
examine them, held that the award was not valid 
under the circumstances. Ma Sat Kyu v Mau% 
Turn Gyi, U B R 1897-1901, VoL 11 4. 

Nctes;— Ref: U B R 1897-1901, Yol ir, ^ 

(6) Power of Court to affirm only i 
portions of award. 0 , 

492-Private award, partly good and p'^wtlv ' 
bad — Validity, — 

In the case of a private award, it is open to 
the Court to affirm such of the portions of &e 
award as are good and reject those that are bad, 
and it is not neces^ry that it should affirm the 
award iu its entirety or reject it altogether which 
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would be the case with an award under the Civ. 
Pro. Code, Miran Bikbsh 

Y. Rahim Bakhsh, 18 PR 1892. 

Notes— Ref: 81 P R 1907. 

(7) Arbitrator not deciding a particular 
question— Arbitrator giving rules— Wit- 
nesses— Arbitrators not signing at the 

same time— 'No provision for appoint- 
ment of utnpire-Dcath of one party. 

492A — Agreement to refer— Addition 'rf name 
— Conduct of parties— Arbitrator not. deciding a 
particular question — ‘Certum esi- reddi’ — Arbitra. 
tor giving rules for calculating but not stating 
result— Ministerial act^Reception of written 
statement— Witness, tenderiner of — Arbitrators 
not signing at the same time — No provision for 
appointment umpire — Death of one party — 
Private arbitration — Nunc pro tunc. 

Where the agreement between the parties was 
that the matter in difference between them 
should be referred to the arbitration of one person 
only, and one of the parties inserted in the instru- 
ment the name of a second gentleman, the other 
party, if, without any objection he submitted to 
the arbitration of both the gentlemen, cannot 
repudiate the position he deliberately took before 
the arbitrators (^a). 

In order to invalidate an award for not deeid- 
ing a particular question, it must be established 
that the point was specifically stated and brouglit 
to the notice of the arbitrator.®. 

If the arbitrator has given rule.s for calcula- 
ting the amqunt of money to be paid, without 
stating the re.*..ult of such calculation, the award 
issufficiently certain, on the principle that that 
. is suflSciently certain which can be made certain. 

Arbitrators have power to do singly acts of a 
ministerial nature. A mere reception of a writ- 
ten statement by one of the arbitrators is not a 
judicial act. 

In order to make out a case entitling a party 
to impeach the award, the witness must be dis- 
tinctly tendered to the arbitratprs. 
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by them, the fact that the arbitrators did not 
sign the award and the same time did not invali- 
date the award (/>). 

. A submission to arbitration is not bad, simply 
because no provision has been made therein fdr 
the appointment of an umpire in the event of 
differenoe nf opinion between the arbitrators. 

The principle of is applicable to 
proceedings before arbitrators. There is no 
difference in principle between the cases where 
the reference to arbitration was filed in Court 
and where the whole of the proceedings before 
the arbitrators was upon a private submission. 

If the ii^tention of the parties to arbitration 
was that not merely themselves but their repre- 
sentatives rn interest should be bound by the 
deeision of the arbitrators, the reference does not 
stand revoked merely by the death of one of the 
parties. If the hearing was not completed, the 
representatives of the deceased party should be 
brought on the record and be made parties to the 
submission. 10 M 1 A 4 (426) R (b) 4 El. 
& Bl. 4i; 12 W R 397 ■R’ 8 B L R 128 F. 

Manindra v Mahananda. 15 C L J 860. 

Arbitration. 

Sec:— Omis of proof. 

Arbitration award. 

See (1) Appeal arbitration 

(2) Dekkhan Agriculturists Relief Act. 

Arbitration award on one po'nt 
only. 

1 See.*— Arbitration, 

Arbitration by Court. 

See:— Appeal arbitration. 

Arbitration order giving leave to 
sue under S. 18 of Act XX. of 1863. 

See (1) Religious Endowments Act. 

(9) Act XX of 1863. 



Where, on a 
was regularly 


t reference to arbilration, the case 
heard by all arbitrators sittin 


Arbitration— Private arbilration. 

See:— l^elinquishment of or omission to 




sue for pop 





--- . r. iL-l . 
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See-— Arbitration, 

Arbitration Rules, construction of. 

See (1) Bengal chamber of Comtnercc. 

Arbitration under Special Acts 
and Regulations. 

See:— Arbitration. 

Arbitration under the Civil Froce- 
dure Code. 

See; —Arbitration. 

Arbitration without inlerveniion 
of Court. 

See;— Arbitration— Private arbitration . 

Arbitration — Award of arbitrators when re- 
quires registration— Registration Act, 1908, as 17, 

49. 71PR1906 = 111PLR1907, 

Arbitration — Father’s priwer as managing 
member to refer a partition question to— Award 
—Whether sons bound— Hindu Law— Partition, 

6 Ind Gas 123, 

Arbitration — Mamomedan Law — Inherit- 
ance. AWN1883, 115. 

Arbitration— Exec.ution of decree.^ 

A W N 1894, 38. 

Arbitration — Vendor andpar chaser. 

AWN 1890, 78. 

Arbitration— 8 accession Act, 1865, ss. 26‘1, 
234. 12 P R 1894. 

Arbitration — Decree in accordance with 
award — Reference ^'O arbitration by guardian ad 
litem of minor without Court’s sanction, validity 
of— Civ. Pro. Code, 1908, 0. XXXIIl, r. 4; 0, 
XXXII, r. 7, sch. II, r. 1; 0. XLI, r, 23. 

4 P R 1907=20 P W R 1907. 

Arbitration — Costs — Taxation of costs. 

61 P R 1896. 

Arbitration— Reference to — Invalidity of ' 
award— Second reference without consent— Vali- * 
diiy of second award — Foreign Court— Judgment 

2 M L T 269=30 Mad 292. I ] 


Arbitration — Reference by Court to— Mun- 
sarim’s nower to fix date for hearing— Effect of 
sch. 2, cl 8, Civil Pro. Code, 1905— Revision.-^ 

13 0 C 341=8 Ind Cas 876. 

Arbitration —Mahomedan Law— Dower. 

5 AWN 1885,19, 

Arbitration— Dispute about succession to 
trusteeship cannot be referred to — Award — Ap- 
plication to file award — Jurisdiction of Court — 
What matters can be referred to — Mahomedan 
Law— Wakf. 6 Ind Gas 219=7 A L J 761. 

Arbitration— Termination of pleader’s au- 
thority—Legal practitioners— Pleader — Autho- 
rity to bind client. AWN 1888, 199. 

See alfio 

(1) Pleader & Client. 

(^) Legal practitioners. 

(3) Attorney & client. 
f4) Principal and agent. 

Arbitration Act <^Act JX of 1899 ) 

1— Applicability of, to pending suits, Per 
Maclean, C. J. 

The Arbitration Act does not. apply to pend- 
mg suits. Tinoowpy Bey v Fakirchand Dey 

30 Cal 218=7 C W N 180 

^ 2-S. 2 -Cause of action arising where per- 
formance is to be completed Completion of 

sale of unascertained goods. 

The defendant in this case entered into a 
contract with the plaintiffs agent at M for 
supply of goods which were then unascertained 
and agreed either to deliver the goods to the 
plaintiffs agent at M to be forwarded to K at 
the defendant’s risk, or to forward the goods 
himself direct to K. The agreement also 
provided that in both the cases goods had to 

be tested and accepted or rejected by the plain 

tiff’s at K. ^ 

Eeld, that (1) As the contract was for sale of 
unascertained goods, the property in the goods 
conldnot pass to the purchasers till they - were 

ascertained and appropriateJ by the agent at M 
I (.b. o3, Contract Act). 

(SjDeliverytotheplaintiffsrepresentativesat 

M would amount to delivery to them agents 


iiiiiiiii 




. 


1799 DKSA.l’S CENT CIVIL DIGEST 1811'-1912 1800 


Arbitration kcX-Gontd. 

of the sellers tor goods being forwarded at the 
risk of the sellers to the purchasers at K, and 
not delivery under the contract. 


Arbitration kci-Oonfd. 

writing. Seth Utoomal Vasoomal v Seth 
Haridas Asanand 4? S L R 26= 

7 Ind C*»s 595. 



(8) Therefore, the performance of the contract 
could be only complete'i at K, and the Courts at 
K, have jurisdiction to entertain a suit based on 
the contract, and also to entertain an appli- 
cation to file the award based on the submission 
contained in the contract .-i S L R 156, Appr: 4 
Cal 801 ; 27 Mad 355 ; 32 Cal 816, Ref. 

Louis Dreyfus <fe Co v Girdharidas Rugh- 
nathdas, 4 S L R 20=7 Ind Cas 593 

3— Ss. 2,8 — Jurisdiction of Karachi Courts to 
appoint arbitrator. 

The Karachi Courts have jurisdiction to ap- 
point an arbitrator under this Act, where differ- 
ences have arisen between the parties to a oon- 
taract for purchase of goods, entered into on terms 
known as the K P or ‘‘Karachi Pass Terms.” (3 
S L R 66, Ref:) Sunday, Patrick <fe Co v 

Mayamal Bishendas. 4 S L R 10 = 

7 Ind Cas 588. 

4— 38. 3 and 19— Order under s. 19 not decree 
under s. 2, C. P. C., 1882— Revision — Powers of 
Chief Court under s. 70 ( 1 ) ( b ) Pun 3 ab 
Courts Act 1884 — “Could be instituted in a 
Presidency Town,” in s. 2, Arbitration .Act, con- 
struction of. 


4 — What constitutes written submission 
— Award made ex-parte, if valid. 

To conatitate a submission within the mean- 
ing of S 4 of the Indian Arbitration Act, if not 
necessary that there must be an agreement on a 
single piece of pap^^r signed by both parties. It 
is sufficient if the bought and sold notes contain 
ing a term to refer to arbitration, are signed by 
both parties or their authorised agents But a 
mere stipulation inserted by one party and not 
formally agreed to by the other, does not consti- 
tute such a submission. 

Although the Court wib not decree specific 
performance of an agreement to arbitrate, yet it 
will enforce an award when validly made. HeW, 
on the facts of this case, that the award, though 
made was valid. (60 L J (Q B) 6t0, 

Exp ; 25 Q B D 546 Ref;) Ram Narain Ganga 

Biesin v Liladhut* Lowjee. 10 C W N 814 

=33 Cal 1237. 

7— Arbitration Act ( IX of 1899 ), S. 4— 
I Oral submission — Necessity of submission in writ- 

I ing Award on oral submission— —Validity — 

I Civil Procedure Code (Act XtV of 1882), 8. 375 
I — Adjustment of suit — Award on oial submission 


An order passed on an application under s. 
itct of 1899, for stay of proc'^edings or for 
refpsllng to stay proceedings, is not a decree 
within the terms of s. 2, C. P. 0. 1882. So the 
^ Chl^f Court has no power bo have the order re- 
vW, under s.70 (1) (b), Punjab Courts Act 1884. 
(7^ Ip R 1908, 70 P R 1904, Ref ; 18 Cal 50 J, nob 
3f4). ihe words “could be brought” in s 2, Act, 
^ o( 18^9 show that the Act is not limited to 
^hich canco^' be insbitufcei elsewhere than 
^ ^Presidency town, but applies to anits, which 
c^nol be instituted, at the plaintiff’s option, 
^ a Presidency Town or elsewhere. 

^ Clcmentaand Co v Rattan Singh. 

144 P R 1908. 

4 and 12— Submission to arbitration, 

form of. 

this no form of snhmWon 

is required ; d^nlf there must he an ajgreement to 
I refer and that agreement should be Traced in 

y ^ y'-'y; f ? J ^ -V’’ V,! 


not an adjustment. 

The parties to an administration suit consent- 
pd (at the hearing), to its being referred to the 
Commissioner to take the usual accounts and to 
determine their respective shares. Aecounts 
and objections werf^ filed before the Assistant 
Commissioner, and the parties appeared before 
him, when it was orally agreed to save the costs 
of a lengthly enquiry, that the Assistant Com- 
missioner should deal summarily with all matters 
in dispute and draft terms by whmh the parties 
were to be finally bound, and the Assistant Q^m- 
m.ssioner personally explained tq defen<tettfs 1 
and 6 that they would be hound by his decilfon 
even if he decided to give them one ripfeett « To 
this they agreed, pbe Assistant 
in due course arrived at a 


ants I and 6 considered thatiit awarded them an 
insufficient amount and declined to be bound by 









1801 


DEKAI’S CENT. CIVIL DIGEST 1811-1912, 1802 




' ' I 


Arbitration kai-Gontd. 

it. Upon application being made by plaintiff 
that an adiustment of the suit might be recorded 
under S 375 of the Suit Civil Procedure Code, on 
basis of the Assistant Commissioner’s decision. 

Held that there has been no adjustment of 
the suit. 1 here bad been no written submis- 
sion to arbitration as provided by S. 4 of the 
Indian Arbitration Act and consequently, there 
had been no legal and valid reference to arbitra- 
tion and the Assistant Commissioner’s award 
(for it really was an award and nothing else) had 
no legal foundation and could have no legal con- 
sequences. As there had been no reference to 
arbitration and no award, there had been no ad- 
justment. (20 Bom 304 ; 20 Bom 76* Dist.) 
Rukbanbai v Adamji Shaik Rajbhai 

10 BomLR 366=x33 Bom 69= 

1 Ind Cas 622 

8 — Ss, 4 and 19— Application to file writ- 
ten statement, if step in proceedings under S. 19. 

Taking out a summons, for further time, to 
deliver a written statement, is taking a step in 
the proceedings, within the meaning of S. 19 of 
the Arbitration Act. (L R 1896 Ap Cas 1 (1895) 
foL 

S. 19 of the Arbitration Act examined and ex- 
plained, (1 Q B 850 Ref:) Sarat Kumai? Roy 
V The Coppopation of Calcutta. 

11CWN306 = 34 Cal44.3 

9 — Ss. 4 (b), 19— Submission — Signature un- 
neces'iary —Specific performance— ^uit to compel 
signature to reference— Whether lies— Proper re 
medy— Stay of proceedings under s. 19— G P. C. 
1908, scb ll— Not applicable to Karachi. 

In Karachi where the arbitration Act is in 
force, the second sohudule of C. P C. 1908 does 
not apply. (3 S L R 163, Ref). A submission must 
be in writing (s 4-b, Act IX of 1899), but need 
not be signed. If there is a valid submission, the 
proper remedy is to apply under s.l9 of the Arbi- 
tration Act for stay of proceedings No suit lies 
undeaf the Specific Relief Act s 21, as amended by 
the Arbitration Act to compel a party to sign the 
tefeieirce. Napsidas Naoji v Dose Khan. 

1 , 48 LR 149. 

' ^ ; r * ^ I It^rtLi^Ss. lO-Ueate to revoke submission 

to he i® Goifrt— Practice 
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-Stating a case by arbitrators to Court for opini- 
on— Questions as to admissibility of evidence 
should be decided in their very inception. 

The proper procedure to be followed in mov- 
ing for leave to revoke a Submission to arbitra- 
tion under S. 5 of the Indian Arbitration Act 
1899, should be by motion in <^oiirt. 

Where there are more agreements than one 
between the parties to refer their differences to 
arbitration, and the evidence recorded by the 
arbitrators in one of them is by consent to be 
treated as evidence in all the submissions, but 
there is no order consolidating the referenoe, and 
there is no consent any where that the different 
references should he treated as cue, it is not comp- 
etent to any party to seek to revoke the submis*i- 
ion to arbitration, in aP the different cases, by 
one application alone. 

In 'England, the Court can compel an arbi- 
trator to state a case. The Courts in India have 
no such power. The Indian Arbitration Act (iS 10) 
leaves it to the discretion of the arbitrators 
to state a special case or not as they choose; and 
the Court has no power to enforce itg rulings or 
directions upon the arbitrators if they do not 
choose to follow the ruling or obey the directions. 

When a party to a submission to arbitration 
feels aggrieved by the arbitrators deciding im- 
properly Or erroneously to admit evidence which 
they should have rejected, his proper course is to 
apply to the Court for leave to revoke the submission. 
On such application the Court will accoid or 
refuse such leave according to the circumstances 
of each particular case that comes before it. The 
power of the Court is discretionary and ought to 
be cautiously and sparingly exercised, but such 
power should be exercised by the Court in favour 
of the applicant if it appears 1»o the Court that 
the main object of all submissions to arbitration 
which is to obtain “ speedy end of the Strife ” is 
noa likely to be subjected to “multiplied expenses” 
and “interminable delays by the conduct of the 
arbitrators. Leave to revoke should be accorded 
to the applicant in all cases where he can esta- 
blish that there Will be failure of Justice if the 
reference is allowed to proceed. ” 

The arbitrators ought to form a clear and de- 
finite opimon as to what questions are referred to 
their arbitrament and decide what is within the 
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scope of the reference and what is outside it.Tf this 
once definitely settled, there would be no difficulty 
in their deciding the question of admissibility of 
any evidence that may be tendered by one or 
other of the parties. (2 Q B D 915; (1894); 23 Q 
B D 2 (1889); I Q B D 102 Ref. Atlas 

Insurance Co. & Ahmedbhoy Hubibbhoy. 

10 Bom L R 351 

12— Ss. 5 and $ — Death of a party to the 
Submission-Effect of: 

In this case the plaintiff applied for appoint- 
ment of an arbitrator, under S 8 of the Act, to 
settle differences arising out of an indent. The 
indent was signed by a representative of the 
defendant’s firm and contained a clause provid- 
ing for submission of future difference to an 
arbitrator to be appointed by the parties The 
defendants contended that one of their partners 
died since the signing of the indent and that con- 
sequently the submission clause was rendered 
ineffective. 

Seld,ihB.t S.6 of ActlX of 1899 has laid down 
the general rule that a reference was irrevocable 
unless with the permission of the Court and that 
the Act contains no provision to justify treat in er 
the death of a party as an exception to this rule 
1 Q B D 74$, 757, 758 L R 6 Cal 2i2; 12 Q B D 
310; 90 Q B D 177, 180; 95 Q B D 515; 12 M I A 
112, 130, 131, Ref: Sanday Patrick Sc Co 

Ramratton. 4 S L R 14=7 Ind Cas 590 

13— Sa 8, 9-Failure to Mow procedure under 
a 8 — Jurisdiction of Court to appoint arbitrator 

— Statute conferring jurisdiction— Interpretation, 

Before the Court can appoint a single arbi- 
trator, it must he satisfied that the provisions of 

8 have been complied with, and it cannot accept 
as equivalent to such compliance, a procedure 
appropriate to a wholly different set of circums- 
i^ncea and to the attainment of a result wholly 
<i|ferent from that to which the application before 
it is directed. Where the provisions of S. 8 
have not been followed, the Court has no jurisdi- 
ction to appoint an arbitrator. 

^intbry provisions which confer jurisdic- 
tion rohit b© strictly construed. Sandy PatHck 
^ Od - 1 SMtAldne tnkaram. 3 S L 1 221 
providing . fot atlb^ate^ 
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appointment within six days — Appointment be- 
fore six days— “Days” meaning of— Fractions 
of days. 

Where a clause, providing for a reference to 
arbitration of future differences under a contract 
stated that , if either party shall fail to nomin- 
ate an arbitrator within six days after being 
required to do so, the other party shall be at liber- 
ty to appoint both arbitrators and where the 
reference was signed at the earliest on the sixth 
day— five clear days and broken portions of two 
other days. 


that the time limited by the condition 
piecedent had not elapsed, and that the plaintiffs 
had no power to make the appointment “ within 
six days after an act ” means so many clear days 
after it. A day, is generally speaking, a period from 
midnight to midnight and the law admits nut of 
fractions in time but in case of necessity. 

Louis Dreyfus & Co v Seth Ijtteharchand 
Fatechand. 3 S L R 237= 

6 Ind Cas 886. 

15*C.P.C.S.10l.Sch.l I r.n — Indian Arbitration 
Act (IX of 1899), 8 10 — Aibitrators — Reference 
to arbitration— Difference in opinion of 
arbitrators on a question of— .Statement of a 
special case for the opinion of the Court— Appeal 
from the Court’s order 

The parties to a suit agreed to refer their dis- 
putes relating to the properties in suit to the 
arbitration of two persons and a consent Judge’s 
order was obtained. They further agreed to refer 
to the same arbitrators their disputes with regard 
to properties which were not the subject -matt^^r 
of the suit. The agreements provided that, in case 
of disagreement between the arbitrators which 
prevented them from making an award, the matter 
in difference was to be referred to an umpire who 
should make the award. The two arbitrators dif- 
fered on a question of law arising in the arpi|;ra- 
tion. There was no reference to an umpire. But 
the arbitrators each expressed his opinion pn t|ie 
question and referred it for opinion to tjhe j^igh 
Court in the from of a special case under' tfie C 
P 0 190^, Sch U. r.ll and the Ipdif^n Arbitr||ipn 
Act^S. 10. dt wai depided by t:ha 
^Jndgje- An nppea^ #as pf&ffer|e|i 

P'"' / 
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'EeU that no appeal lay, since the special case 
was in no sense an awar<^. There was no award 
whicli could be adopted by the r'ourt by the 
mere expression of its opinion ;but there was simp- 
ly a statement of a question of law for the opini- 

of the Court The ca«e was not therefore, ooc 
which fell uiidor r. 11 of the second schedule oi 
the C. P.C. 1908: but it fell under S 10 of the Ind- 
ian Arbitration Act in so far a«4 related to tbo 
second agreement. Purshotumdss Ramgopal 

V Ramgopal Harilal. 

8 Ind. Cas. 171=12 Bom L R 852. 

16~C P C (1908) Schll S 16— Refusal of 
arbitrator to sign award — Legality of award — 
"Decree pa'ssed on such award — -Appeal. 

Held that no appeal lies from the decree of a 
Court passed in accordance with an award, in a 
case where five arbitrators were nominated and 
two of the arbitrators appointed by one party re- 
fused to sign it, but no misconduct was alleged 
against the umpire and the other two arbifrators 

who did sign it. Kamta Prasad v. Jodha 
Singh, 7 A L J 890=7 Ind Cas 99. 

17— Arbitration Act (Act IX of 1899) ss. U. 
1.1— Award should be written and signed Omis- 
sion by arbitiatora to make a written award- 
effect of. 

Under section 11 of Act IX of 1899 an award, 
by the arbitrators should be written and signed. 
The arbitrators are bound at the request of any 
party to file the award or a copy thereof in Couit 
and such an award, unless it is s^t aside or remit- : 
ted for reconsideration becomes enforceable as 
if it were a decree of Couit. The writing and 
signing of an award is not a formality that may 
be dispensed with by the parties. It stands on 
the same footing as a decree of Court. 

The plaintiffs and defendants made a referen- 
ce of their disputes to arbitration. The arbitra- 
tors decided that plaintiff should receive Rs. 
r?0,000 from defendants in monthly iustalments 
of Rs 1,000 and should execute a release of all his 
interest in the subject of dispute. The necessary 
deeds were executed to give effect to this arran- 
gement. The decision was declared by the arbit- 
rators in plaintiff’s presence. There was however 
no award in writing as thi* parties thought it was 
sui^clcnt to actually carry out the award. The 
sued to set aside the award. The defen- 
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dants pleaded inter alia that, as there was a 
binding award, plaintiff’s suit was not maintain- 
able. 

Held^ that as there was no written award, pla- 
intiff’s claim was not barred. Cottia 

Krishnaswami Chetty v. Thatha Sce- 
tharam Chetty. 7 M L T 355. = 

5 Ind Cas 874. 

18— S 11 (2) & 15— Lower Burma Courts Act 
S 14— Civ Pro Code S 2— Award— Whether an 
order ’of Court necessary for filing it— Order 

' dismissing application to set aside award- Whe- 
ther decree. 

Under the Arbitration Act ncr order of the 
Court is necessary for the filing of an award and 
an order dismissing an application to set aside 
the award is neither a suit nor an appeal and 
there is nothing in the Arbitration Act to show 
that it is to be treated as a suit. 

The order therefore is not a decree within the 
meaning uf the Civ Pro Code and appealable as 
such. 

The provisions of the Arbitration Act clearly 
indicate that an avvard upon a submission which 
contain no provision to the contrary is final un- 
less the Court in which it has been filed remits it 
or set<3 it aside. (33 Cal 757 List). Khatoun 
Bee V Abdool Rahman. 14 Bur L R 129= 

4 L B R 249. 

19— Arbitration Act S 13— Civil Procedure 
Code S 620 —Arbitration — Remitting award — Po- 
wer of Court. 

On an application to file an award made by 
arbitrators on a private reference, the Court has 
power under s, 13 of the Arbitration Act to remit 
the award for reconsideration for reasons not 
falling within s 520, CPC. Where arbitrators 
tacitly assumed that one party was in possession 
of certain documents and directed that the other 
party should pay a sum on receipt of the deeds: 
B^eld, on application to file the award that it 
should be remitted to the arbitrators for re- 
consideration. Chtinder Dey v 

Toolsey Das, 29 Cal 793. 

20— Arbitration Act {IX of 1899) s 11— Be- 
ngal Ohamb of Commerce, arbitration by the 
—Rules of the— Indian Stamp * Act (II of l899) 
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Ss 5,6 and 35 Sch 1 Arts 5 and ia^-Submission re- 
quired to be proved and stamped — Award made 
out of time —Enlargement of time after expiry 
of original titne—Concealment of names and ap- 
pointment of arbitrators— Notification of time 
and place of hearine— Evidence refusal to bear, 
when misconduct — Award against a firm — Juri- 
sdiction of C mrt to set aside award if may be 
ousted. 

Contract notes which contain a provision for 
the submission of disputes to arbitration ought 
each to bear eight annas stamp under Art 6 Soh 
1 of the Indian Stamp Act 1899 as an agreement 
not otherwise provided for m the schedule 

Although the Indian Arbitration Act 1899 has 
made the procedure for the enforcement of an 
award simpler than the old practice of instituting 
suit for the purpos?, it is still necessary to prove 
that the arbitrators acted under a valid submiss- 
ion befbre an award can be made a decree of Court 
under the Act 

The Buies for the guidance of the arbitration 
tribunal of the Bengal chamber of Commerce 
were construed to contemplate the parties being 
notified of the names and the fact of the appoint- 
ment of the arbitrators. 

Where the arbitrators appointed by the Ben- 
gal Chamber of Commerce under its rules did not 
appoint a time and place for the hearing of the 
reference. 

./leiijthat the arbitrators failed in their duty in 
not doing so. 

Where the arbitrators should or sho ild not 
hear evidenae and the parties by counsel or other- 
\4aetmust depend on the particular circumstances 
of every case the arbitrators exercising in a I'udi- 
clal manner their discretion in the matter. 

The refusal to hear evidence in a case wh^re 
the arbitrators cannot decide a matter in dispute 
Without hearing evidence would amount to a mis- 
conduct on the part of the arbitrators. It is im- 
ptope?! for the arbitrators not to hear evidence to 
ase^ftaln as to whb are the persons liable on a 
^ l^ntract entered into in the name of a firm, 

*^^An award made against a firm without ascerta- 
^ as to who are the persons who coi 3 |$|ii 


Arbitration Act-Con^i. 

decree in such circumstances upon th^ award 
against a firm. * 

It is not competent for toe parties by an 
agreement to oust the jurisdiction of the Court 
vested in it by S 14 of the Indian Arbitration Act 
1899 to set aside an award if misconduct on the 
pa^t of the arbitrators were shown or if it were 
shown that the award was improperly procure^i,^ 
when the parties desire that the award should be 
enforced under the provisions of the Act. 7 Bom 
and Cal 427. Hurdwapy Mull v Ahmed 

Musajt Selaji. 13 C W N 6S*I Ind Cas 371 

21. — S 14 — Arbitration — Agreement to refer 
impeached— Suit prior to award— Injunction 
granted when— Award— Effect Aw*rd impro- 

perly obtained when — Proceedings to file award 
— Not suits but litigious proceedings— S 10, 0 P 
C , 1908— Kule inapplicable. — 

Where the very agreement to fer matters to 
arbitration is impeached, an injunction may is- 
sue to stay the arbitration proceedings. But in a 
case where a suit covering the disputes su^'raitted 
to arbitration has been commenced, prior to the 
award, in a Court of competent jurisdiction, an 
injunction will not as a rule is«ue (I S L K 2.5?»; 
129, Ref) In both cases the arbitrators proceed 
at their own risk. Their award may be nugatory 
and they may not recover their costs, as the 
award may prove valueless and not be taken up. 
Where an injunction had issued to restrain them 
from proceeding, then award, if they ignored the 
injunction, would be consideied to be improperly 
procured, but when* no injunction would issue to 
restrain them, the award cannot be siid to be 
improperly piocured on account of a pending 
suit. Proceedings to file an award, though not 
technically a suit (IS L R 83, 29 I A 58, Ref,) 
and therefore not within s 10 0 P 0 , are yet H* 
tigious proceedings, and are governed by the aancm 
principles of general law as are laid downfou 
suits in 8 10 0 P C , 1908, (ll I A 41 Raf,). Th« 
pendency of a suit m a Court, which had neither 
jurisdiction to try the plaintifi’s claim before the 
arbitrators nor power to grant the clatmeil 
before them, is no bar to the filing of an 
for an amount far in e^coess of the pechufery j|i^ 
risdiofeion of such Court. (25 Mad 54|) I * ' 

Hacdoaald «& Co t 

fli] 
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22 — Award— Enforceabl<^ as it were a decree 

Stay of award pending decision of a suit between 
the same parties. 

An award passed under the Indian Arbitra- 
tion Act, ISity, can be enforced as if it were a de- 
cree of the C-'urts (S 16); but the stsy of its ex- 
ecution cannot be ordered under 0 XXI r 29 of 
the CPU 1908. T K Gajjar v Lallubhai 
Dharamchand 12 Bom L R 860 = 

8 Ind Cas 179. 

23. — 01 18 Sch II — Application for stay of 
suit— Whether can be under — In places where 

Arbitration Act applies. Where the I idian Arbi- 
tiation Act is in force, an application for stay of 
suit filed in a Court must be made in accordance 
with the provisions of S 19 of that Act and the 
rules made thereunder, and not under cl 18 Sch. 
li C P C (i908> Vishindas v Simpson 

3 Sind LR 162=4 Ind Cas 1150. 

24-25 — S.15 -Application to file written state- 
ment if step m proceedings under S 19. 

Taking out a summons, for further time to 
deliver a written statement, is taking a step in the 
proceedings, within the meaning of s 19 of the 
Arbitration Act. (L R 1896 A P Cas 1 (1896) fol.) 

S 19 of the Arbitration Act examined and ex- 
plained. (1 Q B 850 Ref,) Sarat Kumar Roy 
V The Corporation of Calcutta 11 C W N 306 

=34 Cal 443. 

26, — S 19— Arbitration— Stay of proceedings 
—Application for stay. 

S 19, Arbitration Act, applies only where 
there has been a submission to Arbitration 
before the commencement of legal proceedings.(35 
Cal 199 Fol). Pcruri Suryanaryan and Co v 
Gullapudi Chinna Narsingham 

11 Bom L R 1060=34 Bom 372= 
4 Ind Cas 188. 

27, — S 19 — Reference to aibitration — Right 
to have recourse to ordinary tribunals-Proceed- 
ing with the reference after suit filed — Award 
before disposal of suit— Effect. 

To proceed with a reference, when notice had 
been recei'^ed that a suit baSi been filed, is impro- 

Vi ^ - 




Arbil' alien kcl-Contd. 

per. The right of reference to arbitration does 
not exclude the right of recourse to the ordinary 
tribunals, and is, indeed, subject to it. Wher#" one 
party has referred any matters in dispute to the 
decision of a law Court by filing a suit, the other 
party may apply for a stay of proceedings under 
S 19 of the Act, but failing such application or 
in the event of such application being made and 
refused, there is no alternative but to submit to 
the jurisdiction of the Court, 

An award obtained by one of the parties dur« 
mg the pendency of a suit can have no operation 
inconsistent with the decree which would follow 
the judgment. Messers Louis Dreyfus and 
Co V Seth Shiva kram Harkarandas 

1 SLR 255. 

28, “Jurisdiction of the High Court to stay 
proceedings on the Court of the Small Causes — 
Arbitration, ref'^rence to. 

The legal proceedings referred to in s 19 of 
the Indian Arbitration Act does not necessarily 
mean legal proceedings in the High Court alone. 
Section 19 of the Indian Arbitrrtion Act gives 
jurisdiction to the High Court to stay proceedings 
in any Court in the Presidency Town subordinate 
to its jurisdiction It does not indicate that the 
legal proceedings contemplated must in Presid- 
ency Town be proceedings in the High Court and 
not in any oth#»r Court Subordinate to it in that 
! town. 

Proceedings taken by a pxrty to a suit to stay 
legal proceedings under the provisions of s 19 of 
the Indian Arbitration Act are not steps “ in the 
proceedings.'” (11 Bom 467; 24 Cal 778 Ref:) 
Ralli Brothers v Noor Mahomed 

8 Born L R 955=81 Bom 236. 

29. -S 19 —Applicability of the section. 

!S 19 of the Arbitration Act applies only to 
cases where there has been a submission to arbit- 
ration before the commencement of the legal 
proceedings; the section has no application where 
the parties agree! to the arbitrtion after the in- 
stitution of the suit. Ramjidas Poddar v 
Howse 35 Cal 199. 
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SO.— Ss. 4, 20 — Oontraci-. Act S 28 exception- j 
Arbitration clause in contract. — 

A clause “ to refer ‘^if-pntes arising out of a 
contract to the arbitration” of a body like the 
Chamber of Commerce is a snbnaission to ar- 
bitration within the meaning of S 4 of the Arhitm- i 
tion Act and is valid, being covered by exception | 
to Pi 28 of the Contract Act. Ganges Manufae- 
cttirmg Co V Indra Chsnd 33 Cal 1169. 

Arbilrator. 

Sec Gases under:— 

(1) Arbitration. 

(2) Award. 

(3) C P C (1508) Sch II. 

Arbitrator Charge of Corruption 
Against, by Party to suit. 

See: — Defamation. 

Arbitrator receiving evidence 

from one side in absence of other 
side. 

See : —Arbitration . 

Arbitrators. 

1 .— Arbitrators, when fnnctns otiicio- Signing 
award after being filed in C »nrt— Dissenting ar- 
bitrator. 

As soon as the award is filef in t?ourt, the pow- 
ers of the arbitrators oome to an end. They are 
afterwards funotns officio, and it is not open to a 
dissentient arbitrator to come in afterwards and 
sign the award, nor has the Cnirt any power to 
allow him to sign it. R^mesh Chandra Dhar v 
Karunamoyi Dutt. 33 Cal 4^98. 

Architect. 

— Certificate of, in bihliJing c)nt.r4ct. 

See: ContTwict— Breach of contruct. j 


Arguments on appear 

See (1) Letters Patent High Court 01 

(2) Review— Questions which may be 


raised on Review, 


Arhat. 


See (1) Small Cause Court Act, 1887,2 nd 
Schedule, Article 39 
(2V Punjab Tenancy Act (1887) s 77. 

Ariyat, law as to. 

S^.e Mahomedan Law-Shafis. ( Gift^. 

Armenian Christian 

See Succession Act. 

Armenians. 

See Epgli.sh Law, 

Arms Act ( Xl of 1873 ) 

( 1 ) S. t, cl. (b), and S. 5— ‘Attachment and 
sale of arras in execution of a decree by Nazir of 
the Court— Public servant, sale of arms by — 

A Sal*" of arms by a Nazi*: in execution of a 
decree is a sale by a public s<=‘rvant in discharge 
of his duty and therefore excluded by Section J, 
CL ( bj from the operation of Act Xl of 1878. 
The Court however should give notice of the sale 
under Sec 5. Wala Htpji Mapwadi v. 

Hip Patel. P J (1895 ) 115 = 

9 Bom 518. 

Army 

j See Sm-il! Court, M^fussil. . , 

i 'S / . % " 

Army — Sait for debt agairnst an 
the— See Lirnitition— (leneral. 

AWN 1897, 203. 
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Army Act 1881. 

See (1) Small Causo Courl;, Presidency. 

/ 2 ) Jurisdiction ( Small Cause Cuurfc). 

l.~Army Act ( 44 & 45 Vic., C 58 ). Ss 135, 
I5I— Army (Annual ) Act (58 Vic, C. 7, wS. 4)— 
Oivll Procedure Code ( XlV of 1882 ) Ss. S, 266— 
Public Officer — Attachment of moiety of pay of 
officer of Indian Stalf Corps 

The effect of S 136 of the Army (Annual) Act, 
1895, is to empower Civil Courts to attach one 
moiety of the salary of an officer in the Indian 
Staff Corps under S 266 ( i ) of the Code of Civil 
Procedure. 26 Cal 102 foil. Watson v Lloyd. 

25 Mad 402. 

Amy Act 1881 (44 and 4^ Vie, C 58) 

Sec 136— Pay of military officers — Attach - 

8 A L J 487. 

Army Discipline Act 1879. 

Amy Discipline Act 1879 ( 42 & 43 
Vic, c 33. ) 

See .'-Soldier. 

1-Section 144— Decree aj^ainst person subject to 
military law- Stoppage of pay, Order for. 

Where a decree was made against the defend- 
ant, who was an officer in the Indian Array, the 
Court, under s. 144 of the Army Discipline Act, 
42 and 43 Vic, c. 33, directed that the amount of 
the decree should be stopped and paid out of the 
pay of the defendant not exceeding one half 
thereof. RaniRay v Anderson. 

7CLR3S6. 

Amy Discipline Act 1879-Ss 144. 151. 

See (IJ Service of summons, 

(2) Small Cause Court. Mofus.'^il— Juris- 
diction— Army Act. 

Army Discipline Act 1881 (4444'^ 
Vic. c 58). 

— S. 145— Soldiers in Indian .Forces. -S 14.5 of 
the Army Act, 1881, is not applicable to soldiers 
of Her Majesty’s Indian forces. 

I] Nathud Bi v Jafan Husain. 8 Mad 365. 

See Small Cause Court, Mofussil-Jrisdiction- 
Army Act. 

-Ss. 148. 151, : * . 

See Small Cause Court, Presidency Towns— 
Jurisdiction-Army Act. . 


j 1. i 1 i 
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Army Discipline Act-Ooncid, 

— S. 151. 

See Attachment— Subject of Attachment- 
Pension, Salary, or Annuity. 

See Small Cause Court, Presidency Towns — 
Jurisdictioa— Army Act, 

Army Discipline Act 1888. (51 Vic 
c. 4)8.7. 

See Small Cause Ooiirt, Presidency^Towns— 
Jurisdiction— Army Act. 

Arrangement. 

— Distinguished from agreement. — 

An arrangement is not necessarily *an agree- 
ment, It is H preparatory measure or negotia- 

Chabildas v Dayal Mavji, 
6BomLR557, 

Arrangement, deeds of. 

See l Insolvency. 

2 Insolvei^'t Act. 

Arrangemenis between widow 
and reversioners. 

See Hindu Law reversioners. 

Arrays of Parties in Appeal. 

See Parties. 

Arrears. 

Sec (1) Mesne profits. 

(2) Rent Suits. r 

(3) Laddffird and Tenant. 

(4) Maintenance. 

(6) C P 0 (1908) S. 60 

(6J Hindu Law Maintenance. 

(7) Interest. ; 

/ (8) Bengal Act ( Rent Act.) 

(9) Punjab Tonancy Act (1887) g 16 

(10) Jurisdiction ( Small Cause Courts) 

(11) Small Causo Courts Act, Art 8. 
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Arrears of Assessment, Suit to 
recover. 

See (1) Inamdar. 

(2) Jurisdiction of Civil Court -R^nt and 
revenue suit. 

Arrears of Maintenance. 

1. Hindu Law Maintenance — Arrears — 

Prior suit for partition — Zemindari-Junior mem- 
bers. The right of the junior members of a family 
owing an impartible Zamindari to claim arrears 
of maintenance from the Zamindar is not forfeit- 
ed by a suit for partition of th*:^ zamindari which 
failed on the ground of its impartibility. Qutere: 
Whether, if the defendant had been misled by 
the previous suit for partition into the belief that 
the claim for maintenance was abandoned and 
had not in consequencp set aside any portion of 
his annual income to meet such claim he would 
have a good defence to a subsequent suit for arre- 
ars of maintenance. Raja Yarla Jadda Malli- 
karjuna Pi*asad v Raja Yerlagadda Durga 
Prasad. 5 C W N 74=24 Mad 147= 

271 A 151 (PC.) 


Arrears of maintenance due under 
a bond of agreement, suit for. 

See (1) Small Cause Courts, mofussil— * 
junsdiction-Maintenance. 

(2) Small Cause Court-Presidency towns 
Jurisdiction-Maintenance. 

(3) Hindu Law-Maintenance. 

(4) Mahomedan Law-Maintenance, 

(5) Limitation Act Art 12S. 

(fi) Malabar Law— Maintenance. 

Arrears of maintenance, right to 
sue for. 

See Mahomedan Law-Maintenance. 

Arrears of Rent, 

See (1) Sale for arrears of rent. 

(2) Landlord A tenant. 

Arrears of Revenue. 

See Sale for arrears of revenue. 

Arrears of subscription to a news- 
paper. 

See Limitation Act Art 42, 


Notes.— See also 34 1 A 64=20 M L J 394= 
27 Mad 163, 

2.— Impartible Zemindan — Maintenance of 
junior members— Rule — Arrears-Decree, form of. 

Junior members of an impartible zemindary 
in Southern India, both according to the practice 
prevailing in Southern India and the preeedeiits 
of Courts, have a legal right to maintenance out 
of the Zemindary property. Ordinarily, the only 
son of a junior member Ought not to be allowed 
maintenance at the same rate as the father, esp- 
ecially where, as in the present case, the existing 
head of the family had junior sons of his own 
who will have to be maintained out of the estate. 
^Their Lordships allowed arrears due duringi plain- 
tiffs minority at a rate less than the rate of main- 
teipanoe allowed after plaintiff attained majority. 
Meld also that, a compromise made in a suit 
brought by plaintiff’s father for partition did not 
operate as a release of all claims on bchelf of 
himself and liis family for maintenance. 

Y^kfttsekella: Rcddiar* v Vcnkatachella 
iWdlajf 20MLJS94^ 


Arxears of Rent. 

See (l) Landlord and tenant. 

(2) Rent. 

1 — S 60 ( =S m, CPC 1882 )— Arrears of 
rent — Suit by auction purchaser — 

Arrears of rent due under a sub-loase, which, 
under the contract, were made payble to the les- 
sor’s zemindar, conatHute a debt, due to the les- 
sor, which is liable to attachment and sale under 
s 266 of the Code of Civil Procedure. Lachmi 
Narain v Kalyan Das 5 A L J 265= 

AWN ri908) 129. 

Arrest. 

(1) Civil arrest 1-25. 

1 Arrest pending enquiry into insol — 
vency (1) 

2 Arrest of a Lunatic in execution ojE 
a decree (2) 

3 Arrest of debtor in execution of money 
decree (3) 

4 Suit for damages for arfest in^ebteou-- 
tlon of dectee (4-6) 

6 PliyEegefrottiiarrefilt Ir-r^l2 


I’ 
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Arrest 

6 Power of High Court; to lelease party 
arrested m execution of decree of 
Pre*Small Cause Court Id - lf> 

7 Ai’rest of a Sunday (17) 

8 Arre°t on pilot bng(18) 

i) His-charge from arrest (ly) 

10 Other cases 20—25 

See (1) Attachment— Attachment of person. 

(2) warrant of arrest. 

(d) CPC Code. 

Arrest of Native Subject 

Sec Cases under Bengal Regulation III of 
1818, 

Arrest- Validity or otherswise of- 

Sce 1 escape form custody. 

2 Execution of decree. 

Arrest-Civil arrest. 

See C P 0 S 135 (1) (2) 1885 P. J. 211. 
Arrest* Civil arrest. 

See 0 P C S 135 cl (2) 

(l)Arrest pending enquiry into insolvency 

1, — Application of iudgment-debtor to be de- 
clared insolvent- Subsequent proceeding in execu- 
tion against him -Civil Procedure Code (Act 
XIV of 1882) ss 245B, 336, 337 A, 344 and 349. 

Gr obtained a money-decree against M and in 
execution applied for his arrest and imprison — 
ment. Before the warrant of arrest was issued, but 
after M bad appeared in Court in obedience to a 
notice under s 245JB of the Civil Procedure Code, 
another judgment-oreditor applied for execution of 
another decree against him. Thereupon M applied 
under s 844 of the Civil ProcMure Code (Act XIV 
of 1882), to be declared an insolvent, and in his 
application mentioned G as one of his creditors 
(s 345). The Subordinate Judge referred to the 
High Court the question whether, pending the in- 
quiry into M’s insolvency, he could be arrested 
in execution of G’s decree against him. BeU that 
there was no provision in the Code to prevent the 
Court from issuing a warrant of arrest against 
Mm. I Where, however such a judgment-debtor is 
brought before the Court under a warrant of 
arrest or comes before it upon notice under s 245 


Arrest" t/WU. 

B, the Court has a discretionary power not to 
put the warrant in force under s 349 or not to is- 
sue it under s 336 (whero the requisite notification 
has been published by the Local Government) if 
the applicant furnishes security for his appearance 
when called upon. In such cases the Hourt can 
also act under s 357 A of the Civil Procedure 

Code. Ganpat Bhagvat v Mahadev Hari 

22 Bom 731. 

lA.— S 58 (1882 s 341)— Insolvency Act ( U 
and 12 Vic c 42), S 13-Judgment'debtor-lnterim 
protection order — Ee-arrest under the same decree. 

A judgment-debtor, who has been arrested 
and imprisoned in execution of a decree and has 
obtained an interim protection order under s 13 
of the Insolvency Act, is liable to be re- taken, in 
execution of the same decree under the provisions 
of the Civil Procedure Code. Shamji v Poonja 
4f Bom L R 483=26 Bom 562. 

(2) Arrest of a lunatic in execution of a 
decree. 

2.— Ss 245 A and 245 B, 337 A, 443 and463-A 
Oarkhast against the judgment debtor presonally 
could not be proceeded with if he is declared a 
lunatic under Act XXXV of 1 858. Under s 443 
and 463 of the Civil Procedure Code the Court 
should appoint a guardian for the suit for the 
lunatic. 

Under the Civil Procedure Code a Court is not 
bound to order the arre«it of a lunatic in execu- 
tion of a decree passed against him. The power to 
order an arrest in such case is discretionary. 
Bhanabhai Rambhai v Chhotubhai Khan- 
dubhai P J (1897) 347=22 Bom 961. 

(3) Arrest of debtor in execution of 
money decree. 

3— Civil Procedure Code, 1882, ss. 245 B, 337 
A, 339 — Subsistence allowance. — 

A decree by consent was made on 6th May 
1896, ordering the defendant within one year to 
pay to the plaintiff Rs. 4,842 with interest and 
costs. On Itth May 1898 a notice was issued to 
the judgment-debtor to show cause why this de- 
cree should not be executed by his arrest and 
imprisonment’ he pleaded poverty and ‘‘other 
sufficient cause”, and the matter was set down for 
inquiry under s. 337A. When it came on, the 






» (5> Privilege from arrest. 

6 — Privilege of party morando. — 

Where a native of Patna came from Calcutta 
tn Madras on 24th October on account of a suit 
pending, in which he was plaintiff, and, the case 
having been adjourned on 27th October for seven 
weeks, remained in Madra'i on account of the 
suit, and was arrested on 10th November.— J/eM 
that he was privileged under s. 642 of the Code 
of Civil Procedure, Siva Bux Savuntharam, 

4 Mad 817. 

Notes:— Not Pol: 6 A'L J 912, 


10— Civil Procedure Code, s. 612— Insolvent 
Act (1 1 cV: 12 Viet. c. PI), s. 51— Exemption from 
arrest on civil process redeundo. — 

The Commissioner in Insolvency committed 
an insolvent to jail by an order under s. 61 of the 
Insolvent Act, and he was released by order ot 
the Full Bench, who held that a Commissioner in 
Insolvency has no power under that section to 
commit an insolvent to jail, but must Inave the 
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Court, after heariner the evidence of the judg- 
ment-debtor, held that no cause had been shown 
why he should not be arrested, and that it was 
bound to order his arrest at once under that sec- 
, lion, and subsistence allowance was ordered un- 
der s, 339. Gtibboy v. Ramdoyal Chowbay, 

2 C W N 588. 


(4) Suit for damages for arrest in 
execution of decree. 


4—Malice — ^Reasonable and probable cause, 
Want of.— 


A suit to recover damages on account of in- 
juries caused by an arrest in accordance with a 
decree of a competent Court can only be main- 
tained under special circumstances, — ri?., the 
plaintiff must show (i) that the original action, 
out of which the alleged injury arose, was decided 
in his favour; (ii) that the arrest was procured 
without reasotiable and probable cause; (iii) that 
the injury sustained was something other than 
an injury which has been or might have been 
compensated for by an award of the costs of the 
suit,— that he has suffered ‘‘some collateral 
wrong’’. Where a plaintiff must show an ab- 
sence of reasonable and probable cause, malice 
is not alone sufficient to entitle him to a verdict. 

Raj Chunder Roy V. Shama Soondari 
Dcbi, 4 Cal 588. 


Notes:— Ref: 19 Bom 717; 6 Bom L R 704. 


5— Malice, proof of. — 

To maintain such a suit, legal not actual ma- 
lice is sufficient. Gouticre v, Chapriol, 

1 N W, Part 2, 32; Ed 1873, 91. 


AnQSt-OjncU. 


A party against whom a writ of attachment 
for contempt has been issued is not entitled tp 
his right of privilege from arrest while proceed- 
ing to Court or leaving Court on the hearing of 
his suit. John V Garten, 4 B L R, 0 C, 90. 


8— Party to suit— Summary Procedure— Ar- 
rest under writ of Small Cause Court — Act X of 
1877, Section 542, — 


The general rule of a party being exempted 
from arrest under civil process is applicable to 
a defendant to a suit under the summary proce- 
dure sections of the Civil Procedure Code, who 
has not obtained leave to appear and defend, and 
who, therefore, cannot be heard at the ferial.Ques- 
tions as to the privilege of exemption from arrest 
in the case of persons arrested under writs issued 
from the Small Cause Courts in Calcutta, must 
be governed by the English Law, and not by S. 
642 of the Civif Procedure Code. It is not a de- 
viation sufficient to forfeit the privilege if the 
shortest road home is deviated from and a les« 
crowded and more convenient road adopted. 
Sui’endro Nath Roy Chowdhry, 5 Cal 106. 


9— Civil Procedure Code, 1877, s. 642— Arrest 
in execution of process of Revenue Court. — 


S. 643 of the Civil Procedure Code only pro- 
tects an accused person while he is attending a 
Criminal Court from arrest -‘under that Code”. 
Hdd, therefore, where a person, who had been 
convicted by a Magistrate and had been lined, 
was arrested in execution of the process of a Re- 
venue Court while waiting in Court until the 
money to pay such fine was brought, that such 
person was not protected from such arrest by the 
provisions of that section, and that, having escap- 
ed from custody under such arrest, such person 
had properly been convicted under s, 651 for es- 
caping from ‘‘lawful custody”. Empress of 
India v. Harakh Nath Singh, 4 All 27. 
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In authorizing (s. 19, Act XI of 1H65) imme- 
diate execution of a ^mall Cause Court decree, by 
the issue of a warrant, either against the person 
or agabisfc the moveable property of a judgment- 
debt^'r, the Legislature never intended that the 
debtor should be protected from arrest until he 
had had a reasonable time for returning home. 
Where a judgmtnt-debtor has paid the amount 
of a Small Cause Court deciee, he is not entitled 
to a refund, merely because he waS' arrested be- 
f<^re he reached home under an execution issused 
against his person by the Court, and paid the 
amount to obtain his discharge. De Penning v, 
Dcbendponath Moitro 9 W R 54-9. 

(6) Power of High Court to release party 
arrested in execution of Presidency 
Small Cause Court. 

13—Civil Procedure Code, 1877, s. 642. — 

Where a defendant in a suit in the High Court 
was arrested in execution of a decree of the Cal- 
cutta Court of Small Causes, while attending be- 
fore an arbitrator appointed by the Kiah Court 
to take a reference in the suit, it was held that 
.he was privileged from such arrest while so at- 
tending, and that the High Court bad power to 
direct his release from custody. Small Cause 
Courts in the Presidency towns are subject to the 
order and control of the High Courts. 1 ual 78, 

Fob Jupessur Roy. ( 5 C L IJ 170, 

'I (‘''4 "b’ ‘ ‘ ^ i' ' : ' ' •. • 


16— Civil Procedure Code s 349— Court, Po- 
wer of, to release judgment-debtor after he is 
“imprisoned”— “Arrest” and “imprisonment.” 

Arrest as used in s 349 of the Civil Procedure 
Code (Act XlV of 1882) does not include im. 
prisonment.” Therefore the power conferred on the 
Court under that section to release a judgment- 
debtor arrested in execution of a decree on a se- 
curity being given by him ceases after he has been 
imprisontd or pnt into jail. 11 Cald 451 
dissented from. 8 Mad 603 followed. ’ 

Mahomed Husein V. Radhi. 12 Bom 46. 

(7) Arrest on a Sunday. 

17— Lord’s Bay Act. 

Arrest under civil process of a mofussil Court 
on Sunday is legal in this counf-.ry, AnonymoUR 

CRAp62 

See Abraham v Queen 1 B L R A Cr 17 
Sec Graseman v Gardner 
3 W R Rec Ref 2 

Sec Param Shook Doss v Rashecd Ood 
Dowlah. 7 MHCR285. 

(8) Arrest of pilot brig 

18— Privilege from arrest— Statute 21 & 22 
Vice. 12(L 

A Government brig employed in supplying 
pilots to vessels at the Sandheads was arrHS(»Hl 
under proceeding in Tffn, Held that the bnj. by 


kTTBSi^^ontd, 

ordinary reme^’ies for the time mentioned in the 
Ord^r. The insolvent, having been discharged 
from jail under the rule laid down by the Pull 
Bench as above, was i mm, id lately arrested on a 
warrant obtained by a judgment-creditor. Held, 

Shephard, J , that the insolvent was not pri- 
vileged from arrest as being on his way back 
from Court. Samarapuri v Parry & Co., 

13 Mad 150. 

11— Defendant as witness for plaintiff. ^ — 

A defendant in a. suit summoned by, and exa- 
mined as a witness for, the plaintiff, is entitled to 
protection from arrest on civil process during the 
time reasonaVdy occupied in going to, attending 
at, and returning from, the place of trial. 

Appasamy Pattar V. Govinen Nambiar. 

4 M H C R 145. 

12 — v«lummary execution -Small Cause Court, 
Mofussil— Act XI of 1865, s. 19. — 


Arresl-Contd. 

14 — Witness — Bona tides. 

Where a witness was arrested in execution of 
a decree, and the circumstances under which the 
arrest had taken place showed the absence of a 
Son// /uie belief on his part that his attendance 
at Court was required for the purpose of giving 
evidence in the case in which he had been sab- 
1 pcenaed, the Court refused to allow his claim to 
j privilege from arrest. Wooma Churn Dhole 
I v.Teil, 14 B LB, Apis. 

See Omrito Lall Dey, 1 Cal 78. 

Notes:— Dist: 1 Cal 78; 5 Cal 106. 

15 — Witness. 

that on the t’acis Hhown in the affidavit 
the prisoner was privileged as a witness at the 
time of his arrest. Omrito 

LallDey I Cal 78 

Notes.— Fo]: .'5 0 L B 170. 
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21 & 22 Vic c 126 had become the property of 
the Grown and as such was entitled to the same 
exemption from airest as all other Queen’s ships, 
and that the proceeding in rem was therefore 
illegal. Brown v. The Pilot Brig “Kedgeree” 

1 Hyde 253 

(9) Discharge from arrest 

19 — Undertaking by prisoner not to sue. 

The prisoner was required before his dischar- 
ge to give an undertaking that he would bring no 
action for damages for illegal arrest or false im- 
prisonment against the Judges of the Small Cause 
Court the bailiff, the Jailor or the judgment-credi- 
tor. Omrito Lall Dey 1 Cal 78 

Notes.— 5 0 L R 170 

Arrest —Application for arrest of judgment- 
debtor-Illness whether ground for refusing appli- 
cation-Biscretion of Court to issue notice to show 
cause against the application. 14 0 C 36 

flO) Other Cases 

90— Before Judgment. 

On the application of plaintiff an order was 
passed for a warrant to issue under Section 76 Act 
VII 1 of 1869 to bring up defendant to show cau- 
se why he should not give bail for his appearance 
— unless defendant gave security for his appeara- 
nce with satisfaction of any decree that might be 
passed against him . Defendant’s pleader appea- 
red and gave the required bail. Defendant not 
having appeared, the bail was forfeited. Defendant 
in appeal u^ed that the order of arrest and sub- 
sequent proceedings thereon w’ere bad, in ^’hat he 
should have been arrested and required to show 
cause before security was demanded. 

that defendant in choosing to appear 
and offer bail through his pleader was prevented 
from taking this objection. He could not insist 
upon an irregularity in the course of the procee- 
dings, when he himself acted upon and took ad- 
vantage of that Irregularity, and took part in it 
m if the proceedings were regular. 

Elphinstone v Raheem Bux 
PR 77 of 1868. 

21-r*Acif 1869— %its againSit privileged 


krresl-Confd. 

Although under rart HI Act V of 1869 certain 
persons are profc'^cted from arrest for debt, and 
their pay, allowances, accoutrements, & c, cannot 
he attached, yet a suit may b« brought and a de- 
cree is obtainable against such persons, 

Mian Mir P R 43 of 1871 

22— Second arrest for same decree. 

The Civil Procedure Code (Act VlII of 1869) 
dees not prevent a judgment debtor from being 
imprisoned a second time on account of the same 
decree where he has been released on the applica- 
tion to the judgment-creditor Musammat 
Stibhani v. Sadho Ram P R 37 of 1878 

28 — Ground f 01 discharge— Agreement made 
under threat of arrest. 

The mere fact of a debtor under arrest being 
m receipt of a salary is not sufficient cause for 
refusing his discharge. An agreement to pay 
under threat of arres*-, held^ by th<» Ciief Court 
to he properly cancellM by tfhe Lower Court. 

Bancs 6 v Turton P R 83 of 1875. 

24— S 135 cl (2) — Returning from Court - 
Privilege of exemption from arrest —How far ap- 
plicable— Arrest in (xocution of a decree* App#»al. 

The re<jpondent obtained an e,r’joarte decree 
against the appellants at Benares. The appel* 
lants made an application to have the decree set 
aside. They, being lesidents of Bombay, came from 
tnat place to Benares to look after their case. 
They put up at Dak Bungalow and attended the 
Court on the 27th of March U OU Their application 
to set aside the decree was dismissed They came 
back to the Dak Bungalow and thence proceeded 
to the Railway station. They took tickets for All- 
ahabad and were seated in the train when they 
were arrested in execution of the decree. Weld, 
under the circumstances they could not be said to 
be returning from a tribunal within the meaning 
of S 1S6 CPC 1908 and consequently they were 
not entitled to exemption from anest. 

Held further that an order directing the arrest 
and imprisonment of a judgment debtor in eXeJeh- 
tion of a decree is app'^alable. (4 Mad ^7 nbt 
approved 14 B L R 13 Eef.) 

Framji Rliumg^'t’a v iKalyaiilUfeiR 

ft ^ 
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25 — Arrest— Illegal — laterposition of judicial 
setbf^tween chargrc and imprisonment: — 

When any illegal arrest takes place in the 
course of criminal proceedings instituted by a 
complainant, he is not liable for the mistakes of 
the Court or uf any of its officers. His responsi- 
bility, sn fai* as the illegal arrest is concerned, 
ceases as soon as he puts the law in motion. When 
the opinion and judgment of a judicial officer 
comes between the charge and imprisonment of 
the person charged, the complainant cannot be 
held liable for false imprisonment, 10 C. P. 634 
foil.; (> B & 0 88; 28 Oal 540; 12 Q B ^^71 tef. to 
3 Ad, E exp. dist. The service of summons is the 
act of the Court and the familiar procedure of 
identification is altogether outside the law, and 
is in no way legally necessary. Monmotho Nath 
Butt V The Chairman of the Cossipore 
Chitporc Municipality. 9 C W N 738 

See also eases under — 

(1) False imprisonment. 

(2) Malicious prosecution. 

Arrest and commitment of judg- 
ment-debtor to jail. 

See (1) Arrest-Civil arrest. 

(2) Atfeachmenb-Attachment of poison. 

Arrest and Imprisonment. 

See Civil Pi ocedure Code. (1908) 0. 21 r. 39 

( 6 ). 

Arrest of decree. 

See cases under:— 

(1) C P C S 114. 

(2) Arrest civil. 

(3) Attachment— Attachment of person. 

Arrest of defendant before 
judgment. 

See (1) Attachment 

(2) Arrest 

Arrest of pleader while acting in 
his professional capacity. 

Se^ A^rrest— Civil arrest. 

Arrdstrsuccession, 


Arrest when perfected. 

See (1) o P c S 8. 

(2) Arrest. 

Articled Clerk. 

See Solicitor. 

1— Attorney— Practice— Articled clerk, who 
can take assistant in a firm, if competent— Inde- 
pendent practitioner. 

An attorney, who is working as an assistant 
in a firm of solicitors, is not competent to take to 
himself a clerk under articles of agreement. 
Sarojendpa Kumap Butt. 13 C W N 402= 

1 rndCas286. 

Articles. 

— of Association — See Company. 

—of Clerkship— Sec soHciter. 

—for settlement— See settlement-trust, 
—of partnership— Sec partnership. 

Articles of association. 

See (1) Company-Articles of Association 
and liability of share-holders. 

(2) Company-Meeting and voting. 

(3) Stamp Act 1879. 

(4) Sch. I art 8. 

Articles of Association and Liabil- 
ity of share-holders. 

See Company. 


Artificers. 

See Act Xifl of 1<959. 


1 

Artizan. 

See (1) Ms'iras Totvns Improvement Act 
( 111 of lS7f). 

(2) Bombay formation and Registration. 

(3) Rejectment, suit for. 

Ascetics. 

— ^Succession to property of. 

See Hind. Law-mierit^n^e-IlcJjgjo^l 
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Ascetics 

See also cases under: — 

Hindu Law— Ascetic. 

1 — Hindu Law— Bairagi or ascetic-Letters of 
administration, application for by bis pieceptoi’s 
preceptor — Succession — Custom, ancient and deft* 
nite Byabhaga Oh. XI s 6 para 35 — Tyavastba 
Darpana, Oh, V, s. 1 para 144 — Indian Evidence 
Act (1 of 1872), s. 12. 

On the death of a Bairagi or an ascetic his pre- 
ceptor’s preceptor applied for letters of adminis- 
tration claiming that according to the custom 
prevailing in the sect of which he and the deceas- 
ed disciple were respectively, members, he, as the 
preceptor of the dead man’s preceptor was entitl- 
ed to his property. 

Keld — The custom set up was proved. 

The Collectoi? of Dacca v Jagat Chandra. 

5 C W N 873=»28 Cal 608. 

Notes— Eef:3ALJ 717 = (1006) W N 289 
= 29 All 100. 

2. — Succession — Religious institution — Head 
of Chelas, right of, to succeed-Mahant-Alteration 
of succession -Ascetic. — The right of succ'^ssion to 
the property left by the deceased head of a religi- 
ous institution depends upon custom and practice 
which must be proved hy evidence in each case. 
A Chela is primarily entitled to succeed a Mahant 
of the San yasi sect who has to follow a life of 
celebacy, hue where there arc more Ohelas than 
one, custom and practice intervene. An ascetic is 
a mere life tenanr and cannot alter the succession 
to the trust hy an act of his own in connection 
with the status under which he originally acquir- 
ed the trust. One J who was the Mahant of a 
religious institution initiated A who had been his 
Chela and nominated and installed him as his 
successor. A after succeeding to the Mahantship 
executed an ekrarnama in favour of the Mahant 
of Mirzapur giving him the right of naming or 
appointing his own successor. Held that the 
mode of appointment by a Mahant of a success- 
or from out of his chelas was well known and the 
manner of A’s own appmntment to the guddi 
indicated that such was the custom and practice 
ofthe Barhampore-Paita Asthal; ihafc A had no 
power to ignore this custom and practice and give 
^ the right <«f appointment to the Mahanth 

" if ppnsecjiueptly' t^0 e|^arp|ma 


kszeiici- Goncld, 

was 2 {;Jfra nrn as an exercise of A’s right of 
electing his own successor. Maliauth Ramjt 

Dass V Laehhti Dass, 7 C W N 1A5. 

Notes- Ref: 5 0 L J 360: 8 0 L d 499. 

Assam. 

Assam.-— Law as to pykes in— Sec Right of 
occupancy — Acquisition of right — Persons by 
whom right may be acquired. 15 Cal lOO. 

As'^am Forest Requlation VII of 
1891. 

Assam Forest Regulation (VII of 1891) 
— N. 40. Rules 1 A 2 — Breach— Onus;— The onus 
rests on the prosecution to prove that the forest 
produce had been removed along some route other 
than those authorized by the rules. Moti 

Thakooi* v Deputy Conservator of Forests. 

(1906) 33 Cal 895. 

Assam Land & Revenue Regula- 
tion U of 1886 ). 

1— ss. 2, Prov. (b). 12, and ss* BP, 151, settle- 
ment-holder, his rights under a settlement — 
— Nisf-kherai'dar, his rights to a settlement. 

Th'=‘ effect- of ss 39 and 151 of the Assam Land 
and Revenue Rcgulaion, 188(>, is that a settlement 
made by a Settlement Officer, unless interfered 
with by the Chief Commissioner, is final; but the 
settlement-holder does not thereby acquire any 
right to the land so settled as against any person 
claiming rights to it. T'he effect of an order by the 
Government of India before the passing of the Ass- 
am Regulation in regard to the right of a nisf 
kherajdar to hold lands found upon survey to be 
in excess of his nisf-kheraj estate, and to obtain 
a settlement thereof, considered. In 1881, S, anisf- 
kherajdar, obtained a settlement for a year of ce- 
tain lands which were found upon survey to be in 
excess of his nisf kheraj estate Subsequently a 
pottah was granted to S for a portion of the exc- 
ess lands, while the other portion was settled by 
the revenue authorities under a kobala pottah with 
M, who entered into possession under his settle- 
ment In a suit by S, the nisf-kherajdar, for a de- 
claration of bis right to a settlement of the portion 
settled with M aud for possession , — Held that, ha- 
ying regard |a fh# pWyisfons of s. 2, prov^.(b),s.']..2 
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Assam Land & Revenue Regula- 
tion i of l886-c'o«<vf. 

of the Regulation, and tbe order of the Governme- 
nt of India, the nisf-khemjdar was entitled to a 
declaration of his right to a settlement, but in 
view of s* 154 he was not entitled to deciee foi 
possession. Madliub Nath Surma v Myarani 
Medhi. 17 Cal 819 

Notes. — i?e/’:24Gal 23,9. 

2. — Assam Land and Revenue Regulation (Act 
I of 1886), s. 59— Suit for rent - Suit for arrears 
before the Act came into force. 

The plaintiff sued to recover arrears of rent 
accrued due before Act I uf 1 886 came into force. The 
suit was instituted on the 7th July 1886. It was 
found that the plaintiff’s name was previously re- 
gistered, hut no notification under s. 48 directing 
that the registers then existing should be deemed 
to b« registers prepared under &. 59, and that the 
plaintiff’s name had nn^- been registered under 
the last*>mentioned section: — that s. 59 ap- 
plies to rent becoming due subsequently to the 
Regulation coming in force, ard that, therefore, 
the suit was maintainable. Brojo Nath 

Chovs^dhi’y v Birmoni Singh Motiipui?i. 

15 Cal 227. 

3. — Ss. 66,68, 70 (sub-ss. 2 and 3), and 71— 
Act XI of 1859. s. 37— “Es<-ate”—“ Property*’— 
Shikmi ha/iram rights. 

A purchaser of a part of a permanently-settl- 
ed estate is entitled to the benefit of s. 7f of the 
Assam Land and Revenue Regulation, inasmuch 
as in s. 71 the words used are “property sold un- 
der s. 70,’* and the property to which reference 
is made in s. 70 includes both an estate as well 
as a share in respect ot which revenue has been 
separately apportioned. The object of s. 37, Act 
XI of 1869, is the same as that of s. 71, Regula- 
tion I of 1886 Those sections cannot be said to 
have different meanings, for, if it were to be held 
that the incumbrance which could be set aside 
under Si 7 1 of the Regulation 1 of 1886, must 
be an incumbrance actively created by the 
previous holder, it would amount to this, that any 
acquiescence or laches, either wilful or arising 
from pure negligence on the part of the holder, 
by which the talukh or estate becomes incapable 
in the hands of the purchaser of yielding the Go- 
vernment revenue, would be outside the s^’ope 
of this section. Mahomed Nasim v Kasi Nath 
Giio#. 26Call94«3CW N 108, 


Assam Land & Revenue Regula- 
tion 1 of l8S&-Oontd. 

Notes.— FoI:3 0 L J 387. 

Assam Land & Revenue Regulation (I 
of 18R6)--ss. 96 and 154. 

See Partition— Jurisdiction of Civil Court 
in suit respecting partition. 

4. — Jurisdiction Civil Court Assam Laud Re- 
venue Regulation (I of 1886) Ss. 96-98, 119, 164 
Sub S (I) cl (c)— Imperfect partition. 

Per G hose and Brett JJ Kampini J dissent- 
ing:— The expression ‘-imperfect partition” as de- 
fined in the Assam Land and Revenue Regulation 
I is only referable to a division of the entire estate 
and not to a specified portion thereof. There is 
nothing to prevent a suit in the Civil Court for 
the partition of a specific piece of land apper- 
taining to an estate when the interest of the plain- 
tiff is confined to a share in that piece and he has 
no joint interest in the other lands of the estate. 
Such a case is not covered by the Regulation and 
tbe plaintiff is entitled to maintain such a suit 
for partition in the Civil Court. 28 Cal 514 Ex. 

Per Rampini J Contra-To divide a portion of 
a revenue paying estate would be to form still 
other portions of the estate, all jointly liable with 
the portions now sought to be divided for the re- 
venue and would thus amount to an imperfect 
partition. The object of the Regulation would 
seem to compel sharers in all cases to apply for 
perfect partition and to allow the Civil Court to 
partition only in the ca«e mentioned in section 
161 sub sec 1 cl (e). Gouri Krishna Syaiti ▼ 
Indramani Debi 1 C L J 421= 

32 Cal 1036. 

5. — Assam Lmd and Revenue Regulation (i 
of 1886) s. 154 — Right to obtain a settlement — 
Jurisdiction of a Civil Court. 

The question as to the right of a party to ob- 
tain a settlf^ment from the Revenue authorities 
is not excluded from the jurisdiction of the Civil 
Court by the provisions of s. 154 of the Regula- 
tion. Patan Maria v Bhabiram Dutt Barna. 

24 Cal 239=1 C W N 94. 

6. — Regulation I of 1886 (Assam Land Reve- 
nne).-s. 6, Rule 80 (i) of the Government 
Rules— Settlement of land, first applicant if enti- 
tied to— Jurisdiction of Civil Court. 

Rule 80, cl. (i) of the rules framedj under Re- 
gulation I of 1886 lays down d principle for the 
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Assam Land & Revenue Regula- 
tion-6’oncJd. 

guidance of Settlement Of&cers, and does not con- 
fer a right on the first applicant to a settlement, e 
I t directs that, in cases where settlement is not i 
made with the first applicant, the reasons there- t 
for should be stated in writing. It does not 
follow from this that if the reasons are not re- 
corded, the first applicant is entitled to a settle- ^ 
ment. 

Under S. 6 (a) of the Kegulation, no right to ‘ 
settlement arises merely by reason of the fact ‘ 
that the Plaintiff was the first applicant (17 
0«1 819 (1890) & 24 Cal 239 (1896) Ui«t. Ananda ' 
Kiaore Sen V Secretary of State for India ’ 
in Council. lACWNd90>=7 lndCaa90. 

7 — Assam Land and Kevenue Regulation (I 
of 1886) Secs. 70, 71— Annulment of incumbrances 
-Effect of sale-part of estate. 

The piirchaser of a share of an estate at a sale 
held under section 70 of the Assam Land and Rev- 
enae Regulation is entitled to hold the property 
free of all incumbrances. The word ‘property’ in 
section 71 includes not only an entire estate but 
also a share in an entire estate. 

The purchaser, moreover, is entitled so to hold 
as soon as his purchase is completed. It is not nece- 
ssary for him to take any steps to ha\e the propel ty 
•freed from incumbrances. 

An incumbrance existing not only upon the 
part of the estate sold, but also over other parts, is, 
after the sale, annulled so far as it extends over 
the part of the estate which has been sold. 

Jftwad Aliv Jnanada Stindari Butt. 

3 C L J 387. 

Asaam, Law — See Hindu Law — Custom 

’Assam Local Rates Regulation. 

1— -Assam Local Rates Regulation Ss. 3-317 
^Bates payable by tenant, amount of contract 
tenant to pay in excess of maximum— Reali- 
sation in excess, whether gives landlord any 
right. 

The maximum rate at present imposed un- 
der S. 3 of the Assam Local Rates Regulation is 
ohe«ina in the Rupee. And although a contract 
fcMween tfie landlord and tenant for the latter 
to pay the full amount of local rate may be jus- 
tiieii, one to pay ^ything in excess of that maxi- 


Assam Local Rates Regulation 

-Oondd. 

A landlord cannot get a decree for rates at 
more than one anna in the Rupee, even if for a 
long time he had been realising more than that. 
Upcndra Nath Sen v Kamcswar KoHta. 

5 Ind Cas 80. 
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Assam Regulation . 

1 — Assam Regulation 111 of 1891 (the Sylhet 
Jhum Regulation)— Oonsiderations of law involv- 
ed in the process of reasoning— Jhum cultivation, 
nature of— Oovernmedt’s claim to confiscate prn- 
prietary rights— Burden of proof — Propmetary 
title— Long possession and enjoyment, ^ 

When lands have long been in the enjoyment 
of the zemindar and it is asserted by Govern- 
ment that they arc entitled to confiscate the pro- 
prietary rights upon payment of compensation 
under Reg. Ill of 1891, the onm is upon the Go- 
vernment to show that the facts of the case are 
such as to bring it within the operation of the 
Regulation, 

To bring a case within the Regulation it is 
not sufficient to show that at the time of Perma* 
nent Settlement, the income from Jhum cultiva- 
tion was taken into account as asset for purpos- 
es of assessment ; it must also be shown that 
the income taken into account was derived from 
JhU7ri cultivation carried on beyond the limits of 
the settled estate. 

, The question whether ^hmi lands lay within 
or without the limits of the settled estate is not 
necessarily a question of fact, specially if at 
every point in the process of the reasoning consi- 
derations of law have to be regarded. 

Long possession of land in assertion of a par- 
ticular title may be relied upon as proof of that 
title. Mahomed AH Haidai* Khan v The 
Secretary of State for India in Council 

8 C L J 436. 

Assault 

^ —Suit fof damages for. 

See (1) Evidence— Civil cases. 

(2) Special appeal — ^Small CauiseOt^ 

* suits — Damages. / 

' (3) Tort. » 

^ 1— Cause of action. ^ ^ 

* I ,1 Au 4 t 

An assault made by parlies 

1 and acting in donj unction as to time, plade, and 
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Assault-<7»ncW. 

assault, is a single act, and the cause of action is 
common lo all parties. Ramessur Bhutta- 
cliarjec v Shibnarain Chuckepbutty, 
14 W R 419 

2-Suit for compensation— Damage for assault 
— Criminal prosecution. 

A person who is assaulted can pursue his civil 
in addition to his criminal remedy; but if punish- 
ment in person has been resorted to, that must 
always be an important element in mitigation in 
subsequently estimating the amount of penalty 
to be inflicted in pocket. Misr Ramji v Jiwan 
Ram; and EidarNath v Misp Ramji. 

AWN 1881, 131. 

Assented Taxes. 

See:“Ccss. 

Assessment. 

(1) Suit for arrears of assessment. (1) 

(3) Levy of assessment by Government (2-4) 

(3) Liability for assessment levied after dale 
of mortgage (6) 

(4) Other cases (6) 

Assessment. 

Sec (I j Jurisdiction of Civil Court — Rent 
and revenue suits. 

(2) Bombay Land Revenue Act. 

(3) Landlord and tenant. 

(4) Rent. 

(5) Revenue. 

Assessment — nrowu’a prerogative to levy : 

See 14 M L J 37=27 Mad 386 ; F B. 

(1} Suit for arreaps of assessment. 

1 — Suit for arrears of assessment does not 


An inamdar suing for arrears of assessment is 
not entitled to a charge on the lands of, but only 
to a money decree against the occupants ; hence 
no personal decree can be passed against an oc- 
cupant in respect of assessment for the years pre- 
vious to his coming on the holding. Vinayak v 
Lakshman. B Bom L R 700=26 Bom 27J. 

(2) Levy of assessment by Goyepnment. 

2— Grant of land by Collector-Favourable 
ssaessment-Long occupation by grantee — Sudden 
^fb^a^oemeht of asseetobnfc by Government- 
Illegality. 


A«sessmenl-0'ow2;6i. 

Where lands are granted by the Collector, 
whether — With or without authority at a favour- 
able rate of assessment, and the grantee enjoyed 
them on such conditions for nearly a hundred 
years, and then full assessment was levied by 
Government. 

Held, that the imposition of the full assess- 
ment was illegal and could not be levied. 

The Sccpetapy of State fop India in Council 
V Komandup Narasimhachapiap. 

8 M L T 378, 

3 — Assessment, levy of —By Government. 

Where the grantee on the assurance of the 
assessment being kept at a fixed amount under- 
takes to keep an embankment in repair and 
expends his money thereon, it is not open to the 
Government to levy further assessment on his 
lands. SccPctapy of State v Dattatpaya. 

3 Bom L R 923=26 Bom 271* 

4 — Where lands are continued to an Inamdar 

and his lineal male descendants, free from assess- 
ment, the Government are not debarred from 
levying assessment when the lands pass to a third 
person. Mahadev v Secretary of State 

1 BomLR 528. 

(3) Liability for assessment levied after 
date of mortgage, 

5 — ^The mortgagor is liable for the enhanced 
assessment levied by Government after the date 
of the mortgage. Burle Jaganna v Yelugula 
Latchanna, 8 M L T 420=7 Ind Cas 871. 

(4) Other Cases. 

6 — Assessment — Land Revenue Act s, 7 — Ap- 

p<=‘al from apportionment of assessment — Limita- 
tion, starting point of — The period of ninety days 
provided in s. 7 of Act 1 of 1876 for appeals from 
Collector’s apportionment of separate assessment 
is to be reckoned only from the date when the 
Collector declared the apportionment of the assess- 
ment, after the apportionment proposrd by him 
to the Board of Revenue had been sanctioned, 
and not «from the date when he submitted his 
proposal to the Board of Revenue. Act 1 of 1876 
is exhaustive and complete in itself, and supers- 
edes S. 18 of Regulation II of 1803, under which 
the appeal was against the proposal of the Collec- 
tor and time ran from the date of the proposal. 
Secretary of 6taie for India in Council v 
Fisher. 26 Bad 389. 
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Assessment-CtorecW 

Assessment— Prohibitoiy— See Mad Act II 
of 1864, 

See Mad Act I of 1876 s. 7. 

Assessment — Liability of District Forest 
Officer to be assessed by Municipal Council— See 
Mad Act IV" of 1884 scbA 25 Mad 74^7. 

Assessment— Sale of Zamindari land for 
arrears of revenue and purchase thereof by 
Government- -Irrigation from existing source, , 
right to, by way of easement — Government’s right 
to assess ryots in occupation— Easements Act 
1882 fi. 13 26 Mad 51. 

Assessment, exemption from 

Assessment in Execution and suit for 
mesne Profits. 

Sec Mesne-Profits. 

1 — Dewastban lands— 

Where the plaintiff and his predecessors in the 
management of a temple had for sixty years been 
in possession of lands used for the purposes ot the 
temple without paying any assessment.— 

Seld^ that the presumption was that the land 
was dewastban land, a recognized tenure of the 
country, and exempt from assessment. 

Collector of Ahmcdabad v Mohangarji. 

1875 P J 8. 

2.— -Jurisdiction— Vdhad bandbi-jama — 
Visalpur— 

The jurisdiction nf the Civil Courts in oases 
governed by Bombay Regulation XVII of 1827, 
to deal with questions of assessment, is confined 
to cases where the contention is that there is a 
right on the part of the occupant m limitation of 
the right of Government m consequence of a 
specific limit to assessment having been establish- 
ed and preserved. 

Visalpur is an I d h ad-hand In ’junf a village, 
settled for, hereditarily and in the gross at a fix- 
ed immutable rent independent of the quantity 
of land under cultivation and payable to Govern- 
ment, and falls within the protection of Bombay 
Regulation 3CVlI of 1827, s. 8. It is also land 
situated in a district cedevl by the Peshwa before 
160B, held partially exempt from payment of land 
rAytoue under a tenure recognized by the custom 
country for JO years and upwards, and 
^ within the claims for exemption 

f of J^om'bay Act VII , of 

^ * 


Assessment, exemption trom-Goneid 

and IS liable to assessment to the extent of 
Rs. 28-4 only, inasmuch as it Mh within the 
concluding proviso in s 25 of Bombay Act I of 

1865. The Government of Bombay v 

Sundarji. 1879 P J 383. 

3— Talukdari land— Adverse possession — Sale 
foi arrears — Bom. Reg. XVIl of 1827 Ss. 28 — 
27 29— 

Where a title to lands originally forming part 
of a Talukdari estate has been acquired as against 
a Talukdar by adverse possession, and the assess- 
ment thereon has been paid by the Talukdar, a 
sale of the lands made by order of the Collector 
on behalf and in aid of the Talukdar, as against 
the person in adverse possession, cannot be 
sustained under Bombiy Regulation XVII of 
IS 27, so as to enable a purchaser thereat to eject 
the person in possession. Gambhirsangji y 
Kashiram. 4877 P J 69. 

4 — Adverse possession — Talukdari lands — 
Local funds— Bom. Reg. XTII of 1827 Ss. 5 30- 

The fact that the Government instead of taking 
the assessment from the Talukdars in a lump as 
formerly, take it from them as rent fixed on each 
field in the taluk separately, does not alter the 
relations between the Talukdar and the person 
who has acquired title by adveise possession, 
and does not render the latter liable for any part 
of the land revenue so assessed on the taluk. 

Talukdari Settlement Officer v Ranchor. 

1877P J 75. 

Assessment Land Revenue Act. 

See: Madras Land Revenue Assessment 
Act. 

f 

Assessment, payment of ' 

See Cases under— 

Contract Acts. 69, 

1— Assessment of Revenue on a Mahal- Arrears 
of maintenance- Withholding of maintenance— 
Maintenace. 

In a suit for arrears of maintenance iiii is in^ 
cumbent on the plaintif to prnve t^tat thetc hm 
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Asssssment, paym3nt 

been snob a withholding maintenance as wonld 
amount to a denial of the plaintiff’s right to 
re<^e»ve it. 3 Bom 4t and 207; 17 Mad 362*, 18 
Mad 403; 17 Bom 45; 21 All 183 refd to. 
Banstdhar Panda V Mt“ Daimati Pandiani. 

16 C P L R 30 

2 — Payment of assessment by mortgagee — 
The amount so paid can be added to mortgage 
money — 

Apart from special stipulation a raoitgagee is 
under no liability to pay assessment as between 
himself and his mortgagor; and if he does pay it 
for the purpose of preserving his security, then 
he is ordinarily entitled to add that amount to 
his mortgage money, and to lequire that he 
should be paid it before he can be redeemed 

When the mortgagee agrees to pay a certain 
sum as assessment and the assessment is subse- 
quently increased, he is entitled to add the 
amount of the excess payments so made to his 
mortgage seen rity. Nilawav Krishnappa 

8 Bom LR350. 

3. — Inam land — Acquisition for a Munici- 
pality— No exemption from payment of ordinary 
assessment — Acquisition by Government under 
Land Acquisition Act— iflffect— Grant of exemp* 
tion —To be in express words. 

An Inam land was acquired by the Govern 
ment for a Municipali<-y. By successive sales, 
the plaintiff became the owner of the land. 
He claimed that the (T)vernraent was entitled 
only to quit rent as from inamdar, and not 
ground-rent. 

E[eU, that, when the land became vested in 
the Government, it became ordinary Govern- 
ment land liable to assessment in the bands of 
any person who might afterwards become the 
occupier. 

If the plaintiff claims to hold the land free 
from the payment of such assessment as the 
Government may fix, he must show some grant 
exempting him from the payment of ordinary 
assessment. 

Where a Government Order permitted Muni- 
cipal Council to transfer lands vested in them 
by sale, mortgage or otherwise, but contained 
no c<^ndition that the assignee W'>uld be liable to 
pay such assessment as might t:)e fixed by the 
jefenue Qiifhoyitieij t 



Assessment, paym-enl oi-Goncid. 

Held, that it cannot be contended that the 
Order granted an exemption for payment of land 
revenue to all persons who might purchase lands 
from the Municipality. 

No exemption can be claimed without a 
grant or exemption in express words. 

ChcllapalU Hanttmanulu Panttilii v 
The Secretary of State for 
India in Council. 
11 M L T 207. 

Assessment of price of crops be- 
longing to ail evioted tenant. 

See Landlord and tenant- Ejectment. 

Assessment of reformed land after 
diluviation. 

See Bombay Acts Land Ke venue Code. 

Assessors. 

— In Land Acquisition cases. 

See 0) Land Acquisition Act 1870 S 19. 

(2) Land Acquisition Act 1870 Ss. 22, Bd. 

—Disqualification of. 

Sec Land Acquisition Act 1870 S 19. 
Assessors— Value of opinion of — See— 

8 C L J at 63. 

Assessors —8cc Act X of 1870. 

Assets. 

See 1 Administrator- General. 

2 Administrator — General’s Act, 1867, 
s. 3^. 

3 Administrator — General’s Act, 1874. 
s. 36. 

4 Cases under Company— -Winding up- 
Costs and claims on assests. 

6 Cases under Company — Winding up- 
Duties and Powere of Li<^idatoTa. 

6 Cases under Representative of deceas- 
ed person. 

7 Cases under sale in execution of de- 
dree— Distribution of sale-proceeds, 

1. — S. 52 ( 1882 S 262 )— Duty of heir and 
represenfcive in the applioat^ion of assets--,, 




1839 DESAl’S OJiNT OIVIL DIGEST, 1811-1912 


1840 



Assets- ConW. 

Bateable distribution— 'Distinction between heir 
under Hindu Law and executor. 

The heir and legal representative of the 
deceased coming into possession of the deceased’s 
assets is not bound to pay each and every cre- 
ditor ratmlly. S. 252 0 P C only provides that 
the representative can be proceeded against 
personally to the extent to which he has failed 
to apply the assets duly. An heir paying 
debts but not paying the creditors rateably has 
not failed to apply assets duly within the mean- 
ing of S 252 OP C. Everv payment on account 
of a debt is a perfectly lawful payment irrespec- 
tive of its effect upon other creditors and will be 
a due application of the assets within the mean- 
ing of S. 252. There is no analogy between the 
position of an executor governed by the special 
provisions of the Indian Succession Act and that 
of the legal repreaentive under the Hindu Law 
in respect of the distribution of assets. Where 
payments have been made by the representative 
to the full value of the property that has come 
into his bands, creditors cannot proceed against 
•uch property on the mere ground that the 
representative is still in possession of property 
originally belonging to the deceased, 12 W R 0 
R 177 followed. Where certain jewels were 
pledged by the deceased and the representative 
redeemed them with his own money, he is enti- 
tled as against the creditors to a hen with 
respect to the amount paid by him for redemp- 
tion. The representative is not a mere volunteer 
in so redeeming with his own funds. Where a 
debt is due by theideceased to the representative, 
the latter is entitled to pay himself out of 
assets as he cannot sue himself. 
Vepasokkernja v Papiah 13 M L J 258=: 

26 Mad 792. 


Assets- Cor cW. 

In short a plaintiff decree-holder, who has 
attached before judgment, has not, by reason of 
such attachment or process, incidental thereto 
any right to be treated preferentially to other 
judgment-creditors. There must be realization 
in execution to give rights of property. 12 Bom 
400 Ref. Sewdut Roy v Sree Canto Maity. 

10 C WN 634*33 Cal 630. 

Assets— Legal representative —Proof of pos- 
session of assets of deceased judgment-debtor — 
E xten t of assets— Onv ? of proof. Trust. 

10 M L T 272 *(1911) 2 M W N 271. 

Assignability of tenancy. 

Sec Landlord & Tenant, 

Assignee. 

See cases under: — 

(1) Estoppel 

(2) Resjudicata 

Assignee of decree. 

Sec Appeal-Execution of decree. 

Assignee of interest in suit. 

Sec Appeal-Execution of decree. 

Assignment. 

Sec Cases under:— 

(1) Debtor and Creditor. 

(2) Equitable Assignment. 

(5) Insolvency — Assignment by debtor. 

Sec Cases under:— 

(1) 0. P. c. 8. 5c2=0. 21 r. 16. 

(2) Mortgage. 


(3) False imprisonment. 

Notes:— Fol : 80 Bom 270 • 6 Bom L R 1136. Malicious prosecution. 

(5) Assignment of chose in action, 

2— C PCS 73, 0 38, rr8,U, 12 (1^82 Ss,295. 486, 

489, 49 C>— Attachment before judgment, effect of ASSlQIHIlGnt RuGF Cl6Cr60. 
-r-Bealisation in execution— •Priority— s. 490, Attachment— Alienation during 

etect of— Rateable distribution. 


See Attachment— Alienation during attach- 
ment. 


The object and effect of an attachment be- 
fore judgment is simply to safeguard the pro- 
perty attached so as to enable the plaintiff to re- 
alise the amount of his decree if hg should get 
one. Though he has a seenrity, he has no charge 
qn the W^ich remains th^t of the 


Assignment by oflicial assignee. 


Sec Official assignee. 


Assignment by operation of law 
of a sbar§ in a decree. 

fWJrOi f. 0 0, Jl| , J 
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JSl? T®?* P^y®® all his 

properly including the note whe- 

iner amounts to negotiation in the 
absence of endorsement. 

See Negotiable rostritments Act 

Assignment of actionable claim. 

See Assignment of chose in action. 

Assignment of administration 
Bond. 

See Guaiaians A IVards Act S. iS. 

Assignment of all his property by 
creditors. 


Seelnsol.ency-I^olnntaij conveyance, and 
Other assignments by debtor. 

Assignment of bond. 

See Assignment of chose in action 

Assignment of chose in Action. 

1 Practice of Courts m India l 

2 Rule in equity 2 

3 Right of assignee to sue 3 

4 Right of assignee not to sue i 

6 Right of purchaser of decree to sue foi 

possession .'>.^5 
C Assignment of bond 7—9 

7 Assignment of mortgage bond lO 

« Suit by assignee 11—20 

^ Assignment of decree 21 22 

iO Right of assignee to execute 23-30 

5 1 Right of assiguee to appeal 31-39 ^ 

12 Assignment by minor 40 ^ 

13 Assignment by mortgagee for lesser con- 
sideration 41 

14 Effect of assignee being added as co-dafen- , 

dant after ilimitation 43 ^ 

15 Conditional^assignment 43 

““I*- ' 

18 Mere right to sue not transferable 48 

'■ ^y«ient of rent by lessee in good feith 

fO person |n possession |d 

C C 116 ' 


is Assignment of chosein action-Oon^a, 

*® .o't‘n? Tr'® 

21 Other cases 51—63 
See (1) Champerty 

( 2 ) Contract Act, s. 23 . 

( 3 ) Promissory Note. 

Assignment-Act IV of 1900 (Puniab des 

cent of lagirs) « q q at. vJ^^njaD aeg- 
biiif-n. + 1* ^ — Sii^-assignment — Lia- 

117 PR 1907. 

"“-J vali. 

y Transfer of Property Act, 18 S 2 , g 3 

^ 10 CWN 785=83 Cal 708. 

f Distinction between attachment and as- 
signment of decree-Execntion of decree-Mis 

^®“«®-Miscellaneous. 

W N 1881, 101= A W N 1888, 262. 

- Contract to assign pattas— Legality of 
oontract of insumnoe-Confiact-MiscellanLus. 

3 M LT893. 

Decree— Decree, construction of. 

awn 1883, 188. 

°°®‘^-See Oosts-Misceila- 

24 AH 288 =(1902) A W N 47. 

Of assignee 

as against mortgagor and subsequent mortgagee 
for consideration- Scope of s. 53 Tiansfer ofpro- 
party Act— Mortgage-General. 

awn (1908) 116=5 A L J 806. 

~~®“'^°’^®oment on pro-note— Intention to 
effect atransfer-Negotiable Instruments-Pro- 
missorynoto-General. 11!ILT329= 

16 M L J 554=80 Mad 78. 

—of business of firm-Liabiiity of asslmiee 
for defat not shown in books of firm. Noyatiol 

(1881) AWN 58, 

to p7r«? *Scf R 

0 parties- Effect— Bss-judicata- General. 

7 M L T 224==^ 6 Ind Cas 286. 

(1) Practice of Courts in India* 

1 — Right of assignee to sue, 

In the praetjee of fhe Cppr<^i qf l-ndla, it i| 


1843 DESAl’S GENT. CIVIL DIGEST 1811-1912 1844 


■li 


* i 
{ ;■ 


Assignment of chose in dSXm-Oontd. 

lawful to assign choses in action when there is 
neither fraud as:ainst individuals nor special viola- 
tion of the rule of pubbV policy. Tlie as*=it«:r5eo of 
claim for rents can sue under Act X of 1851). 

Hurrinath Muzoomdar v Moran Sc Co. 

WR 1864* ActX 127. 


lA — Assignment of pro-note-Assignraent back 
to assignor — Necessity for endorsement --A«si"n- 
ment of note by a firm-Signature of one member 
of firm — Whether such signature is on behalf of 
firm— Admission of oral evidence. 

The defendant’s firm endorsed several negotia- 
ble promissory notes in their favour to one M, 
who again endorsed them to a Bank Certain other 
pro-notes made by the said firm in f.^vour of M, 
as payable to him or to his order, were, also, en- I 
dorsed by M to the same Bank. Ad the note’s j 
happened to be dishonoured and M paid the Bank 
and obtained a return of the notes but without 
any re-indorsement by the Bank. Subsequently, 
on receipt of value paid by the present plaintiff, 

M assigned his right to the notes ovci to the 
plaintifl by means of an assignment deed and 
this suit brought by the plaintiff for recovery of 
the amount due in respect of some of the notes, 
so assigned to him, was dismissed by the lower 
appellate Court on the ground that, the notes not 
having been endorsed over to film phintiff, be 
could not sue on them. Hcilr/, revising f be decree 
of the lower appellate Court, promissory notes 
whether negotiable instruments or not, arc never- 
theless choses m action and chores in action have 
been held assignable, in this country, and the 
rules of general law, that applied to them 
prior to the Negotiable Instrnmentq Act with 
respect to their, transfer as choses in action or 
chattels, do not cease to be applicable to them by 
the passing of that Act unless lU piovisions ex- 
pressly or impliedly affect those mles. The absence ' 
in the Indian Act of certain provisions, saving 
the rules of common law, similar to those found 
in the English Bills of Exchange Act 1882 does 
not warrant the view that the former Act abfdi- 
abed rules, previously established, even though j 
they are in no way inconsistent wdn any of its i 
provisions. There is, therefore no reason to prohi- | 
bit assignment of negotiable instruments, other- i 
wise than by endorsement, as illegal. 

Mdd^ alfio^ ovOTuling a contention raised on 



Assignment of chose in aclion-Coraiid:, 

the Bank to M, the plaintiffs assignor was in 
point of law necessary to re-vest the title In the 
notes in him, that, when a prior indorser takes up 
a note on payment to his immediate indorsee and 
dis^'harges his liability under the contract arising 
by the mdorqcment there is no provision, either 
in the Negotiable Instruments Act or elsewhere, 
prescribing the mode in which such taking up of 
the note is to be established and possession of the 
note by the person so taking up ds prima facie 
evidence that he is the true and lawful owner the- 
reof and he has acquiied the fail title thereto. 

On a further objection taken, that the notes 
having been given and the indorsements made by 
only one member of the firm, viz, the first defend- 
ant, in his own dr me, the other members of the 
firm aie not 1iar>]e, it was held, that the question, 
whether the first defendant signed only for him- 
seU or on behalf of the firm is one of fact to be 
decided with reference to the evidence in the case 
ind the recepimn of parol evidence in such a 
matter is snh-ject to much the same rules as govern 
written contract generally. (11) Mad. 290; 17 Mad 
1(11 declared overruled by 21 Mad. 651,' 11 Pick 
120. Eefd to. 10 M P 0 9.1 Bjfd to. Mutliat* 

Sahib Maraikayar v P M K Kadir Sahib 
Maraikayar 15 M h J 384=28 Mad 544. 

(2) Rule in equity. 

2— Semhlc There is nothing in equity which 
prevents a suitor, pending a suit or any other legal 
proceedings, from assigning the whole or any part 
of the subject of litigation. 

Grose v Amirtamayi Dasi 4 B L R 0 C, 1; 

12 W R. 0 C 13. 

See Ramlal Mookerjee v Haran Chandra 
Dhui* 3 B L R, 0 C, 130; 12 W R, 0 C, 9. 

(3) Right of assignee to sue 

3— bint in his own name. 

Choses in action are assignable in this <^outttiy 
aiul they are also assignable in England, although 
at l^w the assignee cannot sue in his own name. 
Jug HohuB hall V Buddun Koer 9 W R 243. 

Notes— Doub 6 0 L E 85 Ap: 12 Oal HIT Eolr 
fi G L E 815; 10 Cal 567. 

— -Endorwtnent by ope^' otlwb^oini 
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Assignment of chose in acti^n-C'oniii j Assignment of chose in action-Confi, 


in favour of A, and A endorsed it to B. 1 that 
the endorsement was invalid, bub B can maintain 
a suit in respect of the amount duo under the 
note as assignee of the cause in action. 

Muhammad Kumaphali v Rauga Rao 
24 Mad 654. 

Notes—Appr* 28 Mad 514=^15 M L J *^84. 

Ref 28 Mad 244, 17 M L J H98. 

22-~Of parties—Civil rroceduxe C\^de 
(Act XIV" of 1882) 372 —Assignment ot the 

rights of a plaintiff —Substitution of assignee — 
Limitation Act (XV of 1S77), Sec. 22. — 

When the name ot the pitn’ntiil is removed 
from the record and that fu his assignee substitu- 
ted in its place,, the provisions of section S'2 of the 
Limitation Act are applicable and the suit must 
be dismissed if it is barred at th« date when such 
substitution takes place. At3dul Hahamafi y. 
Amir AH, 5 C L J 4K6 = 34 Gal 612 — 

11 C W N 521 

Pi-omissory-note-Assignment made with- 
out endorsement— Right of assignef* to sue. 

A negotiable instrument is neguiiable other- 
wise than by endorsement, and i he assignee of a 
pro-note can sue on the pro-note, though it was ' 
not formally endorsed in his favour, 31 Mad 631: 

4 M L T 34L Appl. Lodd Goviud Das v. Kai»- 
nam Mumisami Piliai 8 Ind Cas 881 = 

9 M L T 169. 

(4) Right of assignee not to sue. 

4 - Suit by assignor— Conditional assignment 
— Assignor’s right to sue. — 

When an agreement of assignment provided 
that the assignor should sue for the benefit of the 
assignee who is to supply funds for and (mjoj the 
ffuits of litigation, the plea that the ass'gnor 
having parted with his property and rights in 
the subject-matter of suit is not entitled to sue 
will not avail It will hold good only in the cas-e 
of an unconditional assignment of which notice 
had been given to the debtor. Muhammad, 
Sadit V. Pollard, 1886 P R 183. 

(5) Right of purchaser of decree to 

sue fo 2 ? possession. 


G'^urts of Law, buf also Oouits of Equity. The 
purchaser of a deciee-holdcr’s rights and interests 
in decreed land may sue to recover possession, 
even if the thing purchased have no actual exis- 
tence, but rests on mere possibility; if legally 
saleable it was equitably an assignable cause of 

aotivm.. Munnunjun Singh v. Lcela Hund 
Singh, 11 W R 5. 

6 — Hindu Baw — Promissory noth — Small 
Cause Court, Madras. — 

According fo Hindu Law, not only is the bene- 
ficial interest in the subject-matter of the con- 
tract, but the contract itself, assignable; the as- 
signee fhcKiore may sue in his own name. This 
doctiine is applicable to suits brought in the 
Madias Small Oause Court, 

V^mbBkum Somayajee Janakee Ammal v. 
Moonesawmy Chetty, 4 M H C R 176. 

Kadarhacha Sahib v Rangasvami Nayak, 

1 M H C R 150. 

(6) Assignment of bond. 

7— Obligoi s consent. — 

The obligor’s consent is not necessary to the 
assignment of a common money-bond. Krista 

Chetti V. Balarama Chetti, 1 M H. C R 139. 

8 Assignment by bond Liability of assignor.- 

3’hree bonds, two of them being hypothecat- 
ion bonds, and the third, a simple bond, were 
assigned to the plaintiff's predecessor — in title 
for Rs. 800. with an undertaking on the part of 
the transferor to produce evidence to prove the 
bonds, and to bo responsible in case of any dam- 
age incurred. The transferor realized a certain 
amount as intmest subseiiuent to the transfer, and 
the claims on the hypothecation bonds were re- 
duced by the Cmrt and the claim under the 
simple bond was dismissed altogether, but the 
transferee did not prefer an appeal. Eeld, that 
the ffrst Court was right in decreeing the claim 
of the vendee for the interest realized by the 
vendor under one of the bonds subsequently to 
its sale, and that, as h»^ had not appealed as re- 
gards the simple bond, he was not entitled to 

realize that amount Hardeo v. Kishen Lai, 
AWN (1881), 90. 
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5— Chores in action are assignable by Civil 9— Bond— Endorsement on bond ^the balance 

tlourts In this eountry, which ar6 not merely due should be paid into the haa<i8 of my son 
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Assignment of chose in action-Con/tJ, 

Whether can he trea^-ed as assignment of bond — 
Assignee’s right of suit.— 

An endorsement on a bond that “the balance 
due should be paid into the hands of my son ” 
operates as an assignment, so as to entitle the 
assignee to sue thereon. 30 Mad 76, Fol: 

Sstttixiatha Pillai v. Dofasawmy Naick, 

1 Ind Cas 212. 

(7) ABsignmcnt of mortgage bond. 

10 — Assignment — Suit on a mortgage bond — 
Assignment of the mortgage right by mortgagee 
to another pending suit — Only one attesting wit- 
ness to the mortgage — Both parties ignorant of i 
this defect at the time of assignment -Subsequent i 
discovery of the defect — Withdrawal of the 
mortgage suit with liberty to bring fresh suit — 
Suit by assignee for refund of purchase money — 
Non-liability of the assignor for any defect in the 
claim transferred as per the terms of the assign- 
ment — Whether a valid defence. 

A instituted a suit against B under a mort- 
gage bond. He then assigned all his rights un- 
der the bond and in the suit to 0. The mort- 
gage bond was attested by only one witness. 
Both parties were ignorant of this defect at the 
time of assignment. On discovery of this defect 
subsequently the mortgage suit was withdrawn 
with liberty to bring fresh suit. C then sued A 
for a declaration that the assignment is void and 
for a refund of the sum paid by him to A m con- 
sideration of the assignment. By the deed of 
assighment, 0 oovenanted with A among other 
things that A shall not be liable for any defect 
in the claim thereby transferred and assigned or 
responsible for any stun or sums of money that 
may not be recovered by him. 

Held^ that the assignment to 0 was not void 
and that he was not entitled for a refund of the 
purchase money from A inasmuch as he had 
^osen to contract to take the claim with all 

defects and to hold the vendor not lespon- 
sible for the consequences. 

Sadu lavaui* v. Tadepally Basaviah, 

1 IS L T 416«17 M L J 167.-^30 Mad 284. 

(8) Suit by assignee. 

11— Assignment of chose in action —Suit by 
assignee. where a promissory note made 
payable simply tp the payee without the addition 


Assignment of chose in acUon-Con^t?. 

of the words order or bearer, and therefore not 
negotiable, was assigned to a third person, that 
the assignee could sue upon such note, a chose 
in action being by the law of India assignable, 
and that the assignee could sue in the Courts of 
India in his own name. Kanhaiya Lai v. 
Lomingo, i All 7S2. 

Notes:— Fol: 13 Bom 43, Ref. 28 Mad 644« 

15 ML J384. 

12— (1882), s. 134— Bight to recover subscrip- 
tions- Assignment- Right to sue- Actionable claim. 

An assignment of the right to recover subscri- 
ptions hypothecates a debt and the hypothecator 
has an interest sufficient to give him a right to 
sue. The holder of a charge on a debt due to his 
debtor by way of security for his own loan is a 
transferee of an actionable claim and is entitled 
to lecover the debt due from the transferor’s de- 
btor. 20 Mad 35, Ref: 14 G W N 165 and 3B 
Bom 610 Fol* (1898); 1 Q B 765 (769), Ref; 

Ramasamy Pillai v Muthoo Chetty, 

7 M L J 125=5 Ind Cas 834. 

18— Municipal Acts— District Muncipalities 
Act (Madras Act IV of 1881), a. 26 Regulation VII 
of 1817— Mismanagement of trust— Assignment 
of management-not in writing- Valid Where 
owing to the mismanagement of one Venkamma, 
the management and superintendence of a chou- 
ltry were made over to the Mnmcipal Council,* 
AeZfUhat the Chairman of the Municipal Council 
could sue on a mortgage bond whose assignment 
was not effected in writing (12 Mad 366 Fol.). 

Municipal Council of Rajahmundry y Susu- 
rla Venkateshwanulu, 3 M L T 241=* 

31 Mad 111. 

13A.— S 51— indorsement by one of two 
Joint payees to another. A promissory note was 
made in favour of A, and A endorsed to B, ffeld 
that the endorsement was invalid but B can 
maintain a suit in lespecf of the amount due un- 
der the note as assignee of the cause in action. 

Muhammad Kumarhali y Ranga Rao 
24 Mad 654. 

Notes: -Appi: 28 Mad r>14=15 M L J 384. 

Ref 28 Mad 211, 17 M L y ,393. 

14.— Purchaser of moiety of right to damages. 

Where the plaintiff purchased from a oer tain 
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person a moiety of whatever the latter might ob- 
tain as damages from the defendants for the 
breach of a contract, — Seld that such a transfer 
did not confer on the plaintiff a right to sue the 
defendants for a moiety of the damages. 

Bhekaree Singh v Muh ossein Ally 

1 Hay, 482. 

15. — Amalgamation of joint debt and per- 
sonal debt. 

A joint debt cannot be amalgamated by a 
colourable assignment with a personal debt, so as 
to give the assignee the right to sue in respect of 
both debts. Sreehtirry Paul y Nilmoney Sen. 

1 Hyde, 169. 

16. — Order directing servant to pay money on 
account of advance. 

An order directing a servant to pay at an un- 
certain time certain sum of money to the payee 
on account of advance is not a cheque, and the 
payee cannot transfer the same to a third party so 
as to give such third party a right of action against 
the drawer of such order. Nor is such a document 
evidence of a debt, enabling the person to whom 
the same is transferred to contend that by the 
sale to him he acquired the interest in a debt due 
by the writer of the order to the payee. 

Bulloo V De Breton 2 N W 335. 

17. --Suit to recover possession ot land and 
for damages. — 


In a solenamah between B, the assignee of the 
plaintiff, and the defendant and a third party it 
was agreed that, as B held less seer land than the 
other two, there should be an equal division bet- 
ween the shareholder within a certain time, and, 
in case no division took place, that B should be 
entitled to damages. In a suit by the plaintiff 
to recover possession of certain seer land and a 
certain sum as damages for breach of, the contract 
Beld, if it was a suit to enforce a contrar't made 
with B, which contract did not convey any right 
in specific lands, the cause of action was one not I 


legally assignable. 
Sheoraj Singh 


Jurbundhun Sing v 
5 N W 184. 


118 .—Sale of patnidan rights. 

When a patnidar’s rights and interests m a 
patni are sold during the pendency of a suit 
brought by him against his tenants^ the purchase 


Assignment of chose in Acixon-Contd. 

acquires the patnidar’s privilege to carry on the 

suit. Wilson V The Goycrnment 

12 W R 122. 

19. — Sale of right to sue for wrongful attach- 
ment. 

The mere right to sue for compensation for 
the wrongful attachment of moveable property 
in execution of a decree is not transferable by 

sale. Ppagi Lai v Fateh Chand 6 AH 207 — 

2 W N 219. 

20, — Sale of decree. 

Where A has sold his decree to B the purch- 
aser, B can sue on it. SunnoobuifnecM 

Khanum v Mehcr Chund W R 1864, 313. 

(9) Assignment of decree. 

21.— C P C Ss 47, 49, 0 21 r. 2--Kxecution pro- 
ceedings — Res-judicata — When rule 2 applicable 
-Oontest between assignee of decree and execution 
purchaser of judgment-debtor s interest-Whether 
regular suit is maintainable, not of practical im- 
portance — Assignee of decree— Kquities and de- 
fences. 

A party who allows an order for execution to 
be passed where he had an opportunity to contest 
the validity of that order, cannot subsequently 
re-open the whole matter in controversy. But 
this principle does not apply where there was no 
adjudication by reason of the failure of the decree- 
holdei to piosecute the execution proceedings. 

If an application under i 2 of 0 21 is not 
made within time the party concerned cannot in- 
directly obtain an extension of the period on the 
ground that the question falls within the scope 
of s 47 and may be determined thereunder. 

Where the contest lies between the assignee 
oi the decree and the execution purchaser and the 
latter makes allegations of fraud and conspiracy 
between the deciee holder and the judgment-de- 
btoi, O XXi, rule 2, does not apply and the mat- 
tei may be investigated under s 47. 

1 he ((uestion whether the (Question of fraudu- 
lent assignment is to be determined in execution 
proceedings or by a suit is not of any praotfeal 
importance where the Court, in which the ques- 
tion has been lais^id is the Court competent to ex- 
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ecute the (decree as also to enteitain the suit 'I’he 
matter is one of form, and the Cuurt will not, by 
a strict adherence to the form defeat the ends of 
justice. 

Under s 49 of the Code, the assignee of a de- 
cree stands in no better position than the assig- 
nor, (8 Gal 51: 13 OLE US; 8 1 A 123 6 All 
269; 11 I A 37; 7 All 102; 11 1 A ISl Fol). 

Mon Molioii Karmakan v Dwaipka Nath 
Kamakai* 7 Ind Cas 55^12 C L J 312. 

2j[A, — Decree assigned before order absolute- 
Appeal— Assignee not made a party to appeal till j 
after expiry of limitation— G PCS 372 —Lis pen- i 
dens. Where in a mortgage '‘?uit, a decree is 
passed under S. 85 of the Transfer of 

Property Act such a decree is only a 

decree nisi and not a final decree, and the suit 
continues till an order absolute is made under S. 
89 of the Act, If the decree is assigned before 
such order is made, the assignee is affected by 
the doctrines of bv ].)Gtidetis. He can be made a 
party under S 372 C P 0., to an appeal against 
his assignor and he cannot raise any defence 
of a plea of limitation to the appeal which 
could not be raised by the assignors. Chunni 
Lai V Abdul Alikhan i 904 A W N 9 = 

23 All 331. 

Notes— Bef: 9 C W N 173 ; 13 0 W N 787: 9 
OWN 88B; 29 All 76,* 34 Cal 632 P B; 

5 C L J 486 F B. Fol; 2 G L J 28<9: 3 A 
L J 675, 

21B.— OPOS 47; 0 21 r 16 (1882 Ss 244 2H2) 
Act VII of 1888, S 26— Effect of— Transferi.e’s 
suit for a declaration that an assignment of a 
decree is valid, maintainability— Cider under 8, 
^32, appealability of:— 

In a suit for a declaration that an assignment 
to the plaintiff of a decree is maintainable. S 26 
of 4ct VII of 1866 has not tak^ii away that right. 
An order under S 232 0 P C is applicable. 
Bottitnanapatti Veefappa v Chintakunta 
Srinivasa Row 26 Mad 264. 

Notes-Bef 14 M L J 401, Foil: 28 Mad 60,b"B 

22-C P C 0. XXL r 16 and Ss.PO, 151 -Decree 
—Assignment of decre^^— Execution of decree 

—-Notice to judgment-debtor AtUchment 

Issued before hearing jdgment-debtopa o)b- 
iectionS'rIdogality--'I»egulaxuty— Practice. 


Assignment of chose in d,oi\on-Oontd. 

The assignee of a decree applied to the Court, 
under 0. XXI, r. 1 6 of the Code of 1908, for notices 
to the transferor and the judgment-debtor, on the 
18th June 1930. He applied at the same time 
for attachment by seizure of the goods of 
the judgment-debtor in his shop On the same 
day notices were issued by the Court and also a 
warrant of attachment. Before any objection 
had been heard on the part of the judgment-deb- 
tor, the property was attached in his s3iop by sei- 
zure on the 20th June 19 iO. The obj<=‘ctions were 
heard on the 26th June, and on the 6th August 
3910 the Court hflil that the assignee was entitl- * 
ed to execution of the decree against the judg- 
ment-debtor. The lower Courts held that the 
pro^'edure adopted was a mere irregularity and 
the pro^^eedings in attachment should not be set 
aside ; 

Ildd^ that the procedure adopted was unlaw- 
ful and not merely irregular, inasmuch as the ob- 
jection of the judgment-debtor had not been 
heard before the attachment, which was a stop 
in the execution proceedings, had been ordered, 
Kasstttn Goolam v Dayabhai. 

13 Bom L R 973. 

See cases under 0 P 0 0 21 r 16=(s 232). 

(10) Right of assignee to execute. 

23 — Assignment of decree. 

When decree i« assigned to A for his benefit 
in the name of B, B, the ostensible decree-holder 
may take out execution. Puma Chandra Roy 
V Abliaya Chandra Roy. 4 B L R Ap 40. 

23-CCPO. 23, r 53 (1S82 S 273)— Assign- 
ment of decree— Attachment, effect of, on execu- 
tion application by a'^slgnee. 

Where a decree of the District Court was 
transferred to the appellant and he applied to the 
District Court for the execution of the decree and 
his application was rejected on the ground that 
it was meanwhile attached under B . 273, of the 
C. P. 0., by the District Munsiff's Court. 

UM, that the order was tight, and the only 
remedy open to the transferee was to pre|er a 
claim petition to the attaching OoatL 
Chiilaloor Verra Mtisala Eadcli t Pathangi 
1 Ratnaiya, , VJSLTSS. 
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Assignment of chose in AoWan-Gontd. 

24 * — Execution, application for, by assignee 
of decree — holder, maintainability of —Decree for 
raainienance. 

All assignee of a decree for maintenance can 
execute it against the pidgment-debtor in the 
same manner as the orginal decree-holder. 

Where the claim has been merged in an actual 
judgment, the right under the judgment is a«sig- 
nable and the nature of the chose in action is gen- 
erally immaterial. The judgment may be en- 
forced by the assignee in his own name. 

Asad AH Mokata v Haidaf* AH. 

12 C L J 130=14 OWN 918= 

6 3nd Cas 826. 

25 — Execution — Applicafion m accordance 
with law— Assignment of decree by some oi de- 
cree-holders to one of them — Refusal of those who 
did not assign to join assignee in execution 
—Failure to prove validity of assignment, eftect 
of— Parties. 

Some of the decree-holders in a suit assigned 
the decree in favour of one of them. The others 
having refused to join the assignee in execution, 
he applied for execution, making them defend- 
ants. (1) that this was an application in 

accordance with law , (2) that the failure of the 
assignee-decree- holder to prove the validity of 
the assignment did not make his application any 
the less in accordance with law. 12 M LJ348 Ref: 
Vasha Kuthiyakath Uduman Hajee v AsM 
Kalakatlt Mainikutti, 5 Ind Cas 120. 

26-C P C 0. XXL r, 2 (=S. 265)-Transfer of 
decree — Assignee’s representative applying for 
execution — Plea of assignment being intended 
for the benefit of .ludgment-debtor— Arrange- 
ment not certified-Eifeot— Scope of 0 XXI r, 2. 

Where A applied for execution of a decree 
which he alleged had been assigned to bis father 
by the original decree-holders, and objection was 
made by B, one of the judgment-debtors, on the 
ground that the assignment which was in the 
name of A’s father was made under an arrange- 
ment that A’s father should be a mere henamidar 
for the judgment-debtors, 

MM, Ahdnr JRahim J., that the arrange- 
inent^set np amounted to an ‘adjustment’ referr- 
ed to in Of XXI, r. 2, and cannot be recognised 
fB it nb|i ccftlped ox recorded m web. 


Assignment of chose in action-Con^^z. 

There is no reason why the meaning of the 
word ‘adjustment’ should be limited so as to refer 
only to an adjustment which purports to he one 
and not to one which has the eJdect of an adjust- 
ment. 

Held, also, per AMur Rahim J., that if it can- 
not be pleaded as an adjustment, it cannot be re- 
lied on as showing want of title on the part of A. 

Per Su/idara A%yar contra. Held that S. 
258 (=0. XXI, R. 2) is no bar to proof of a con- 
tract that the assignee should obtain a transfer 
I for the benefit of the judgment-debtor himself. 

0. XXi, r.2, O.P.C , does not prevent a party from 
proving that the assignment of a decree was not 
intended for the benefit of the asoignee himself, 
i The object of the clause is to provide that every- 
thing preventing the execution of a decree should 
be made a record of the Court, so as to give the 
Court complete control over its decree and execu- 
tion thereof, and it is not part of its object to 
restrain the tiansfer of decrees by the decree- 
holder to any one he chooses. It does not make 
payments or adjustments which are not recorded 
or certified to the Court invalid, and the Court 
will give effect to such adjustments in proceed- 
ings other than the execution of the decree. It 
merely forbids effect being given to adjustments 
when they are set up as a defence to the execution 
of the decree by one entitled to do so. 

Ponnusami Nadar v Letchmanan Chcttiap. 

10 M L T 442. 

27 — Assignment of decree. 

Court is not bound to admit the assignee of 
a decree to execution thereof.If there is no dispute, 
it may admit him, or, if the dispute is one which 
it can deoid<», it may try the point in dispute, and 
upon the result of that trial admit the assignee to 
carry on the deciee. Bishtoo Churn Blioosun 
V Kishen Gopal Misser. 13 W.R., 207. 

28— Assignment of ex-parte decree for rent. 

When an e^parte decree for rent has been 
sold by the decree-holder, there is no rule of law 
in Bengal which forbids th<^ assignee from carry- 
ing on the suit instead of the landlord. 

Binodc Beharee Mookerjee v BeerNarain 
^oy- 5 W R Act X, 52. 

29.— Assignee of deoreo under Act ^ of I859. 
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Thf* purchaser ot a decree under Arf X of 
1869 is entitled to ask the holder tor a power-of- 
attorney to proceed with the execution, Brojo 
Coomaf Mmllick v Mon Mohinee Debia. 

16 W R 55. 

Notes. — -^ef: 1 C L J 500. 

30.— Assignment of Act X of 1869 decree. 

There is no prohibition or rule of law forbid- 
ding the assignment of a decree under Act X of 
1869, any more than any other decree. Junitie- 
joy Mookerjee. 14 W R 215, 

Notes. -Eef: 1 G L J 600. 

(11) Right of assignee to appeal. 

Sl.—Assignment of interest m suit. 

Where the interest of a sole plaintiff had been 
transferred with his unqualified assent, and the 
transferee was snbstituted for the original plain- 
tiff in the very inception of the case, the defen- 
dant’s written defence being afterwards put in 
without demur, it was field not to be necessary 
for the original plaintiff to be associated with the 
transferee in an appeal by the latter. Munee- 
roodeen Mojoomdar v Parbutty Chttrn 
Ghosc. 15WR121. 

32. — Assignment of decree— Order refusing 
recognition of — Appeal. 

An appeal lies against an order refusing to 
recognise an assignment of a decree. 26 Mad 
388 Fob Unnamalai Ammal v Kandaswamy 
Madpanor. 6 Ind Cas 199-8 M JL T 56. 

33. — Purchaser of rights and interests of 
plaintiff. 

A party who purchases the rights and interests 
of the plaintiffs after a suit has been dismissed 
is not entitled to appeal against the order of dis- 
missal without ioining the original plaintiffs in 
the suit as appellants. Dhunnoo Sowdagur 
t Sunnoo Bibee. 15 W R 106. 

See Judoopattee Chatterjee v Chunder 
Eant Bkattacharjee 9 W R 311. 

34. — Assignment of interest pendente Ute— 
0. P. 0. 1882 S.372. 

If a plaintiff in a suit sells his right to pro- 
leoate it^ the pi^chaser mmt carry on the suit in 


his vendor’s name. But if it is desired to bring 
the vendor’s name upon the record, the Court 
must be satisfied that consideration bad been 
paid and that there had been a hona fidf* transfer. 
In such cases, evidence of the necessary proceed- 
ings under s. 372, Civ. Pro. Code. 1882, having 
been taken must be adduced, and the prelimi- 
naries essential for giving the vendee a title to 
carry on the suit must be complied with. 

Ramji Mai v Hazari Lai. AWN 1885,242. 

SS.—Purchaser of right, title, and interest in 
suit. 

Tha purchaser of the right, title, and interest 
of a defendant in a suit in and to the land the 

subject-matter of that suit, has no right as such 

to appeal from a decree passed against the defen- 
dant. Gajadhap Prasad v Ganesh Tewari. 

7 BLR149=>1S WK486 

36.— Eight of purchaser on death of assignee. 

A sued B in the Court of first instance, and 
obtained a decree declaring A’s right to a house. 
The District Court on appeal reversed this decree 
and rejected A’s claim. The High Court rever- 
sed the decree of the District Court, and remand- 
ed the appeal. The District Court on remand 
made a decree confirming the original decree of 
the Court of first instance m A’s favour. Subse- 
quently to the last-mentioned decree of the Dis- 
trict Court, B sold the house toC. B then pre- 
ferred a special appeal to the High Court, but 
died before it was heard, ffcld, under Act VIII 
of IS69, that C conld not carry on the special 
appeal after B’s death. MoFeshwar Bapuji 
Phatak v Kushaba Shankroji. 2 Bom 248. 

Notes.— Eef: bO Bom 101 = 7 Bom L B 669. 

37— Purchase of right of appeal— Meet of, 
as to liability for costs in lower Court- Specula- 
tive purchase. Policy of. 

Where the rights and interests of the plaintiff 
in asmtwhioh was dismissed were purchased by 
third patties who filed an appeal in which they 
described themselves as plaintiffs-appellants, to- 
gether with the original plaintiffs, and tha original 
decree was confirmed with costs,— Held that the 
purchasers toot the position of plaintiffs, “with all 
the risks and liabilities of plaintiffs from the Com- 
mencement, including liability for all costs ». 

warded agaiost the pl^j^riffs |enerall^ wit^oqt’ 
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Assignment of cho^e in 9.c\xon~Contd 

limitation. Qucpre — Onght the gpf'onlative pur- 
chase of a right of appeal to be rec<.gM /''d by a 
Court of Justice I Troylockhonath li/* erjee 
V Brindabun Chunder Sirkai? Chowdi^ury. 

18 W R 4*38. 

37A. — Mortgage— Suit on — Parties— One de- 
fedant, also assignee from another defendant — 
Claim under assignment— Court’s duty to adju- 
dicate on — Assignee already par^y— Not neces- 
sary to be again m^de party as such. 

Wherein a mortgage suit, the assignee of a 
mortgage claiming under an assignment made by 
a defendant in her favour was also himself a de- 
fendant and put forward bis claim as such 
assignee, 

lleld^ that the Court was biund to adjudicate 
upon his claim and that it was unnecessary to 
make him, who was already a party, again a 
parfy expressly as assignee. Saminathaier v 
Admarayanasamier. 9MLT410— 

9 Ind Cas 643. 

38— Suit by assignor — Notice of assignment — 
Conditional assignment. 

Plaintiff sued on the allegation that be had a 
claim for Rs. 10,00t> against defendant, arising out 
of a transaction regarding blue stones; that he as- 
signed this claim to one M.S. for Rs d, 000, it being 
agreed at the time of the assignment that the suit 
to enforce the claim against the defendant should 
be brought by and in theiname of the plaintiff, but 
for the benefit of M. S , who would provide the 
funds required for and receive the fruits of the 

litigation. No notice of the assignment was given 
to the defendant either by the assignor or the assi- 
gnee. It was urged by the defendant, among other 
pleas, that plaintiff having parted with his proper- 
ty and rights in the subject-matter of the suit, was 
not entitled to bring or maintain the suit. 

Held, that this contention could not prevail; 
that though the assignee of a chose in action was 
entitled to sue in his own name in ths Courts of 
this country, and, if there had been an unconditi- 
onal assignment of the claim aud if notice of the 
assignment had been given to the defendant, the 
plea might have been good, it waa of no force when it 
appeared that the suit was brought by the assignor 
in pursuance of the contract of assignment and for 
the benefit and with the consent of the assignee. 

Httliammad Sadiq v PoHsied. 

; ^ PRiaSofim 

C G. U7 




Assignmenl of chose in acUon-Uortiti. 

39 — Defendants assigned their mortgagee rig- 

hts undoi* two deeds to plaintiff, stipulating to 
make good any loss which the latter might sustain 
by reason of the opposii ion or resistance of the 
mortgagors. Plaintiff, in a suit sgainafc 
mortgagors, failing to establish one of the mort- 
gages, sued the original mortgagees to recover 
damages, with interest and costs, incurred by him 
in a suit against the mortgagors. Held that the 
measure of damages or loss to wduch the plaintiff 
was entitled is not the sum paid by him as con- 
sideration, but the value of the thing which he has 
been deprived of; and that the suit being in its 
nature a suit for unliquidated damages, plaintiff 
was not entitled to the interest or sum awarded as 
damages. Musammat Par butty vMisser 
Ciiimmuft lAgra Rep, A C 82. 

(12) Assignment by minor. 

40 — Ss. G, 8~--(1877)-- S. 7 — Minority— Right 
to sue exemption — Absignment by minor. 

If a minor in respect of a cause of action accru- 
ing during his minority sells his rights and interest 
to a third person who is 5z^/\/w/*^s,the latter cannot 
claim the exemptions accorded to the minor und- 
er S, 7 of the Indian Limitation Act, 1877, but is 
subject to the ordinary rules of limitation. 9 Cal 
6G3 and (1688) A W N 183 foil, Dyal Singh 
V Basant Ram. 1901 A W N 12, 

See also cases under:— 

Limitation Act S. 7. 

(13) Assignment by mortgagee for lesser 
consideration 

4.1— Redemption— Usufructuary— Right to re- 
deem before sa^'isf action of debt by rents and 
profits— Assignment by mortgagee for lesser con- 
sideration — Right to as-signee to recover entire 
amount due to his assignor — Interest, rate of— 
Appropriation of rent first towards principal and 
then for interest — Liability of mortgagor to pay 
I enhanced assessment —Transfer of Property Act S 

In the absence of an express recital to that 
effrc;, a mortgagor under an usufructuary deed 
of mortgage is not debarred of his right 
to red'=‘em till the entire debt is satisfied by 
enjoyment by the m:)rtgageeof the profits of the 
land. 

Where the mortgagee assigns his interest for 
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a lessor amount than that due to bim, without 
stating that the balance was conveyed as a gift, 
the assignee cannot recover from the mortgagor 
more than the consideration he paid for the assi- 
gnment and reasonable interest thereof. 

Where at the date of assignment, a very sma- 
ll portion of the consideration was due for princ- 
ipal and the balance lepresented the interest, the 
assignee was held not entitled to the high rate of 
interest provided for in the original mortgage- 
deed, 24 per cent, per annum, but was award- 
ed only 6 per cent, per annum. 

The rents and profits have first to he appli- 
ed towards principal and then towards interest. 

The mortgagor is liable for the enhanced asse- 
ssment levied by Uovernment after the date of 
the mortgage. Burle Jaganna v 

Yelugula Latchanna 8 ML L T 420= 

7 Ind Caa 871, 

(14) Effect of assignee being added as co- 
defendant after limitation. 

42A*^-S ^3— Pre-emption — Suit — Assign- 
ment by vendee pending of suit— Assignee added 
as co-defendant after limitation foi suit' expired 
effect of, 

S 22 Limitation Act, does not apply, where 
the added defendant derives his title from the ori- 
ginal defendant by an assignment pending the suit, 
The words when a new plaintiff .... added af- 
ter the institution of the «ait” in S 23 mean a 
person who claims in his own right. But when 
the interest set up by the added party is only de- 
rivative, acquired pending the suit, then he is not 
a new defendant or plaintiff,* and the case is one 
merely of continuation of the original suit with 
leave of Court under S H72,Civ Pro Code, without 
any change in the date of its institution. A suit 
for pre-emption, therefore, is not barred by limi- 
tation, by reason of a person deriving title from 
the vendee- defendant after the institution of pla- 
intiff’s suit, having been joined as a co-defendant 
after the expiry of the stipulated period. 5 Cal 
720; 23 All 331; 68 P K 1879; 7 P R 1906 Ref; 25 
P R 1903; 25 Cal 409 Dist. Eatteh Muhammad 
ir Said Ahmad, 3 PR 1907=3 P L R 1908 
«1907P WR42. 

Btt also oasea undor;-Utnitation Act S 
♦ 


(15) Conditional assignment. 

43— Validity of, by way of mortgage— Condit- 
ional assignment— Assignee’s right— Law applica- 
ble to the Puniab. 

An assignment of the assignor’s interest in a 
certain sura due from a third party, “until ceitain 
advances made by the assignee to the assignor 
had been paid off with interest,” is a conditional 
assignment. And a charge or a conditional assign- 
ment is not such an assignment as gives the as- 
signee all the rights which, under the Judicature 
Act, he can have, only when the assignment is 
absolute i e,, when it absolutely vests the proper- 
ty in him. So. a person, to whom a non-negotia- 
ble promissory-note is as'^igned by the payee, as 
seciuity for a debt due from the payee to the ass- 
ignee, until the debt due to the assignee remains 
unpaid, cannot, as such an assignment is only 
conditional, sue the maker of the pro note, in his 
own name, for recovery of the amount due on the 
note. (12 P R 1894. 1 All 732, Ref:) Neither the 
Judicatuie Act nor the Transfer of Property Act 
IS, in teims, in force in the Punjab, and the Court 
is at liber^-y to adopt such provisions of the one or 
the other, as appear to it to be consonant with 
the general principles of law and equity. 

Nihal Chand V AH Bsksh. 9PR1907= 

41 P W R 1907=25 P L R 1908. 

(16 j Liability ©f assignee arising by reason 
of his privity of estate, 

44— Of mulgeni tenure— Assignee’s liability 
arises by transfer to him and not by obtaining 
possession— Transfer of Property Act, s. 109 (j). 

The liability of the assignee from a lessee arises 
by reason of his privity of estate, and this pri- 
vity is created by the transfer to him, and not by 
bis obtaining possession. Similarly, when the ass^ 
ignee in turn assigns over, his privity of estate 
ceases, and, consequently, his liability also ceases 
in respect of breaches of covenant committed 
after be has assigned over. This principle applies 
both to agricultural and non ‘agricultural leases, 
although the Transfer of Property Act does not 
apply to an agrioaltural lease. (1 M H 0 21 ; 3 C 
L R 385, Not Poll.- 17 Mad 296, Rei;) Saldaaha 
V Subraya Hebbai?a. 17 M L J 958 

8|lJ.TIfS«£OMi5a4iO, 
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(17) Right of a third party to impugn assi* 

' gtimenc. 

45— Assignment admitted hy assignor —When 
can be impugned by a third party — Pleadings. 

Ordinarily, an assignment cannot be impugned 
by a third party when the assignor admits it. But 
a third party is entitled to impugn it when the 
transfer is a colourable one and has been entered 
into with the object of defrauding him. 

J wala Prasad v Bharat Singh. 

10 Ind Cas 226. 

45A — ^Attachment— Security deposit— Assign- 
ment to third party — Creditor subsequently 
attaching the deposit — Assignee’s right to 
recover — Trans of Pro. Act, S. 130— Applicabi- 
lity. 

S obtained an assignment from one N, of the 
latter’s riffht to a sum of money deposited by him 
with S as security for proper performance of some 
office held by N. Subsequent to such assign- 
ment, V attached the security amount in execut- 
ion of a decree held by him against N and obtain- 
ed payment through Court of a sum of Rs 145 
out of that amount. S now sued V for the reco- 
very of the said sum of Rs 145. Held^ that S was 
entitled to recover. 

V’s rights were not higher than those of a 

purchaser at Court auction and he obtained only 
such rights as N possessed at the time of the att- 
achment by V. 

According to S. 130, Transfer of Pioperty Act. 
S’s rights under the assignment became complete 
against N on the date of the assignment. 

Though it may be that S.130 is not applicable 
to a debt which was not strictly within tbedefina- 
tion of an action ble claim in S,13o, yet the princi- 
ple of the sectiou must be applied to the present 
case. Yenkatachalam Iyer v K V Subram” 
ania Iyer 11 M L T 245. 

46 — Rights of third party to impeach— Assi- 
gnment defrauding the third pirty. 

Ordinarily an assignment cannot be impugned 
by a third party when the assignor admits. But 
it is otherwise where the question is whether the 
transaction to which the assignment relates is 
colourable and intended to defraud that third 
|>arty, Gaiirishankar v Hiralal 

12 Bom h R 822«1 Ind Qsl^ 257. 


Assignment of chose inaclion-<7on/(?. 

47 — Champerty and maintenance — Agree- 
ments contrary to public policy — Assignment- 
Rights of third party to impeach. 

There may be a valid transfer of property for 
the purpose of financing a suit upon the terms 
that the property or the proceeds realised from 
the litigation shall be divided between the trans- 
feror and transferee, irrespective of the fact whe- 
ther or not there was any agreement for the pay- 
ment of consideration “win or lose.” The duty 
of the Court in such a case is to determine whe- 
ther or not the agreement is a fair agreement to 
supply funds and does not purport to have been 
made so as to be inequitable or for improper ob- 
3 ects, as for the purpose of gambling in litigation 
or of injuring others by encouraging unrighteous 
suits. 

! In ordinal y cases it is a rule that, where an 
assignee sues on his assignment and proves it, an 
adverse party cannot take the objection that the- 
re was no consideration, but the rule does not ap- 
ply where the transferor being a party to the 
btigation pleads that the assignment was fictiti- 
ous and without consideration. (4 t A 23sa2 Cal 
233 Foil 12 Bom 686 Foil) Baldco Saliai v. 
Harbans 8 A L J 652. 

(18) Mere right to sue not transferable 

48— Ss 3. (i (p) and IdO— “'Actionable claim.” 

what is-Breach of contract damages for-Bight to 
recover, transfer of -‘•Mere right to sue,” if trans- 
ferable— Caase of action. 'J be right of a person to 
recover damages for the breach of a contract is 
(FMdier J tJouhffut), “ merely a right to sue” 
within the meaning of s 6 of the Transfer of Pro. 
petty Act, and is not capable of being transferred 
and the assignee thereof cannot maintain an act- 
ion to recover such damages. Abu Mahamed 
V S C Chunder 18 C W N 384= 

36 Cal 345=1 Ind Cas 827 


I 
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(19) Payment of rent hy lessee in goud 
faith to person in possession. 

49— SSO-LeB'sor and leasee Payment of rent 
by lessee m no kI uith-Liabibfey of the lesoee to 
pay rent to the I'ghtful owner. 

On the 14th December 1895 S went into posse- 
ssion of certain property as mortgagee; and, on 
the same day he let the property to the defendant 
for twelve years. S after some years died, and his 
interest as mortgagee survived to his younger bro- 
ther R, Thereafter R died. And since then S’s 
widow, G, took possession of the property and 
managed the same, and got her name placed on 
the lihatta as the owner of the property, She also 
recovered rent from the defendant for the years 
1902 and 1903. The person who was really en- 
titled to the property at R’s death was his sister 
the plaintifi. She sued to recover rent for the 
years 1902 had 1903 from the defendant, on the 
ground that Q had no authority to receive rent 
and give a discharge for the same. It was found 
that the defendant in making the payment to G 
had acted in good faith and had no notice of the 
plaintiff’s interest in the property. 

Meld^ that the defendant was not chargeable 
with the rent sued for, as S 50 of the Transfer of 
Property Act 1882, applied to the case. 

The language of S 50 is general. It applies 
even to oases where there has not been an assign- 
ment by the lessor during the tenancy. 

Kaveriamma Putta Hedge v Lttigappa Rama 
10 BomL R 1190=33 Bom 96= 
1 Ind Cas 654. 

(20) Right of assignee of Life Tenant’s in- 

terest to rent 

50 — Sub-lease by life tenant— Rent payable 
in a certain month — Death of life tenant before 
expiry of the particular month— Kight of assig- 
nee of Life Ttnant’s interest to rent- -Apportion- 
ment of rent. 

Where a tenant for life subleased the lands on 
a^yearly tenancy and the rent was payable in a 
certain month and the tenant for life died a few 
days before the expiry of the particular month, 
hut aftCf i|ss oommenoement, in a suit by the as- 
Ilfbm the tenant fos? life.— Held— Per 
^lubraiimamya Aiyar J In the absence of a 


Assignment of chose in z.c\XQn-Gontd. 

pimciple underlying the hlnghsh Statute Law 
culminatiDg m the Apportionment Act of 1870 
and hold that, as a matter of equity and good 
conscience, the assignee is entitled to the ren^ 
due till the peiiod during which the life tenant 
was living. Per Davies J.— The lent having 
fallen due in the month at which the tenant for 
life died, though the right to sue the tenant for 
the rent would not accrue till the expiry of the 
Hi'^nth, the assignee is entitled to the rent a pay- 
ment of which before the death of the tenant for 
life to the assignee being capable of working out 
a valid discharge. A right to have a thing often 
accrues before the right to sue for it does.^ 
Lakahminaranappa v Meloth Raman Nair 

26 Mad 540. 

Notes. — Ref 33 Cal 786. 

(21) Other Cases 

51— Statutory powers-Exercise for collateral 
purpose — Validity of. 

Where powers are conferred by a statute they 
can he exercised only for the purposes for which 
they were intended and not for any collateral 
object. Bombay Tramways Co v Bombay 
Municipal Corporation 4 Bom L R 384. 

52— C PC Act III of 1901 (U. P. Land Revenue. 
Ss. 68, 99)— Assignee of Government revenue — 
Right of— Remission of revenue. 

An assignee of Government revenue takes the 
assignment subject to all the lights of Government 
to assess, enhance, reduce, remit or suspend the 
revenue. Beni Madho v Bhagwan Prasad. 

8 A L J 534. 

62 A— Cl 15— Order refusing to bring on the 
record assignee of plaintiff. An appeal lies from an 
order refusing to order assignee of plaintiff to be 
brought on the record, as such order amounts to a 
judgment. Commercial Bank of India 

Limited v Sabju Saheb. 24 Mad 252. 

53 — Hindu Law— Joint family property — 
Mortgage by father alone-Transferee from father 
acquiring title by adverse possession — Right to 
question validity of mortgage. 

A transferee of joint family property is enti- 
tled to contest the validity of a transtcr made by 
one of the members of family. 


Jlpecilic rule applicable to such cases iff India, the 
Iq If io# tfi# fewl a$4 3';ist 


A mortgagor cannot he allowed to qhiestiou 
the validity of his own mortgage and thereby 
derogf»v from his own grant. A transferee from 
him who stands m bis shoes has no higher rig' lit; 
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Bnt where the transfer to him was made more 
than twelve years ago and he has been allowed to 
remain in possession, it must be presumed to be 
a transfer for necessity with the assent of the 
other members, and he is therefore entitled to 
call in question the validity of a mortgage made 
by the father alone withvuit legal necessity, inas* , 
much as the transferee represents the whole 
family. 

Per Ohamiei\ J, — A person in possession of 
property can always resist a claim against the 
property, on the ground that no right or title has 
passed to the claimant or that an assignment to 
the claimant was made to defraud the person in 
possession, or w-as illegal or void or opposed to 
public policy ; but where an assignment is suffi- 
cient in law to pass title to the claimant and is 
only voidable at the instance of a third party, the 
party in possession cannot, as a rule, challenge ; 
the validity of the assignment, unless a trial for 
its validity is necessary for his protection against 
the claim of another person. Muhammad 

MuzamiluUah Khan v Mithu Lai 8 AL J 901 

(F B). 

Assignment of Contract. 

Sec fl) Hindu Law Contract. 

(2) Contract- Assignment. 

Assignment of Debt 

See (1) Equitable Assignment. 

(2) T PAct Ss 133 — 134 and Assignment 
of chose in action. 

1 — Promise to pay money when a debtor 
receives a debt due to him by a third person, do^s 
not constitute an assignment so as to charge the 
debt in the hands of such third person, it 
simply holds out to the promisee the expectation 
that^be will receive the money when paid by the 
third person. Such «n arrangement is counter- 
mandable. Mool Chund v Jumyut Singh 

PR 63 of 1873. 

2^Equitable assignment of debt. 

M borrowed money from plaintiff to enable him 
to carry out a building contract for B, it being 
arrai^ged b^tweeu the three that whatever became 
due from B to 1^ ^ to the 20th December lb73, 

^ shohj|gl he to plalpfclt. Before that date and 
^ m*o^# ’Wm by B to the 


Assignment of debt-Cwiirf. 

defendant obtained a decree against M and attach- 
ed what was due from B to M (or what would 
have been due to M hut for the arrangement with 
the plaintiff). Plaintiff sued to establish his right 
to receive the money from B 

HeZr/, that there was an assignment to plain- 
tiff of B’sdebt to M, and he had a right to the 
money in preference to the defendant. 

Lakhav Sobha. P R 66 of 1875. 

3. — Assignment of debt — Right of assignee 
to sue. — 

HeZi, that where a plaintiff sues for the 
recovery of a debt as an assignee, he is bound to 
prove that he was a Iwna fide assignee of the 
debt and capable of giving a valid discharge 
especially where the defence questions the vali- 
dity of the alleged assignment. Mul Chand V 
Piyare Lai. 23 P R 1903. 

4. — Chose in action — Assignment of debts— 
Notice of assignment to debtor — 'Jransfer of Pro- 
perty Act ( IV of 1852 ), Chapter Vll — Contract 
Act, 1872, Section 60. 

The plaintiff as assignee oi a debt sued two 
defendants, the debtor and the original creditor, 
the latter of whom was the plaintiff’s assignor. 
The debtor-defendant pleaded that he had set- 
tled accounts with the original creditor, and was 
therefore, not liable to the assignee. 

The first Court having found that the settle- 
ment between the debtor and the original cre- 
ditor was subsequent to the assignment and 
did not include the debt in suit, and having 
given judgment in favour of plaintiff, defen- 
dant-debtor appealed to the District Judge on 
two grounds, Ist, that the item now in suit was 
entered in the deed of compromise between him 
and the original creditor, and ^nd, that he had 
no knowledge of the assignment. 

The District Judge held tha<* no notice what- 
ever to the debtor of the assignment had been 
proved, and, relying upon SecUon 60 of the 
Contract Act, and without coming to any finding 
as to whether the defendant— debtor bad as a 
matter of fact settled with his original creditor 
without notice of the assignment, he dismissed 
plaintiff’s claim. 

The plaintiff applied to the Chief Court for 
revision of the decree of the District Judge. 

that before plaintiff’s suit could he dis- 
missed, it was necessary to find that defendant 
had settled With h''s creditor. 


I 


I 
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Assignment of A^hi-ComU. 

Held^ also, that the Contract Act has nothing: 
to do with the assignment of debts, and that, 
although the Transfer of Troperty Act, 1882, is 
not in force in the Punjab, the law on the 
subject in force in this Province is to the 
same effect as that contained in Chapter 'VllI 
and the principal rule in Section 131 of 
that Act. 

Although a those in action, is assignable in 
this country, an assignment cannot operate to 
the prejudice of the original debtor so long as 
he has no notice of the assignment. Where, 
however, the debtor ass**rts that he has settled 
the debt with his original creditor, it is neces- 
sary to find both whether such settlement has 
actually taken place, and also whether the debtor 
was cognisant or not, at the time of such settle- 
ment of the assignment. If it is found that the 
debt was not settled, as alleged, the absence of 
notice of thti assignment is not material. 

ifeld, further, that the institution of a suit 
by the assignee is itselt notice of the assignment. 

Jhoki Ram v Malik Kadir Bakhsh. 

P R 12. 1894. 

Assignment of debt for value. 

See T P Act S 135. 

Assignment of debts secured on 
land- 

See (1) Regisfration Act. 

(2) T P Act S 136. 

Assignment of decree. 

See Cases under 


Assignment of interest pending suit 

Sec Lis pendens. 

Assignment of interest under de- 
cree directing annual payments. 

1, — A decree which merely directs annual 
payments to be made to the judgment -creditor 
does not impose on the judgment -debtor an 
obligation to pay until the end of the year, and 
meantime nothing accrues to the judgment — 
creditor which he can assign. Balaji v 

Mahadev. 1878 P J 214. 

Assignment of Land Revenue for 
benefit of shrine. 

Sec Pensions Act (XXill of 1871) S 11. 

Assignment of mortgage. 

See (1) Mortgage. 

(21 Limitation Act (1908) art 112. 

Assignor and assignee. 

1 .— Assignor and assignee Unfair and un- 
conscionable bargain and inadequate price laised 
by third party, if can be allowed. 

In a suit by an assignee to enforce a right 
where the assignment is supported by the as- 
signor, no question can be raised that the trans- 
action. was an unfair and unconscionable 
bargain, for an inadequate price as between the 
assignor and the assignee. 

Raja Rai Bhagwat Dayal Singh v Dcbi 
Dayal Sahu. 7 C L J 335=35 Cal 420 = 
12 C W N 393 = 18 M I. J 100 = 
35 I A 48 P C. 


(1) Appeal— Execution of decree. 

(2) 0. P. 0. 0. 21, r. 16, ( Section 232 
of 1882. ) 

Assignment of deposit. 


See also cases u<^dep 
Contract Act S 16. 

Assizes. 

See Court. 


— Seci?ritv for office— Aseigamf^nt of deposit 
— Subsequent attachment and realisation of 
money by creditor of assignor— Bight of assignee 
to recover. See Assingnment. 11 M L T 245. 

Assignment of equity of redemp- 
tion to third person for value, but 
y^||i notice of agreement, 




♦ I ^ 


# I 


0f redemptfon. 

i 


Association. 

-Illegal— 

See Company — Formation and Registration. 
—Registration of— 

See (1) Cases under Company — Formation 
and Registration. 

(2) Injunction— Special Cases— Breach 
of Agieeipent. 
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I —Withdrawal from— 

See Company — Winding up — Costs and 
Claims and Assets. 

— Suit by — Power of Secretary to institute 
and conduct suit. 

See (1) Civil Procedure Code (1908) 0. 29 r. 1 
(2) Company. 

—Meaning of. See Act VI of 1882 (Com- 
panies). 8 A L J 32. 

Association and Disassociation, 

See (1) Custom, Inheritance. 

1 (2) Hindu Law, Inheritance. 

Assurance. 

1 Assurance— Marine— See Shipping. 

^ For Other Cases — See Insurance. 

Asura Marriage. 

# 1. — Indian ^Contract Act f 1872). sec. 23 — 
Contract to pay money to a father in considera- 
tion of bis giving his daughter in marriage— 
Whether immoral or opposed to public policy. 

' Held by the Full Bench, that a contract to 

make a payment to a father in consideration of 
his giving his daughter in marriage is immoral 

1 and opposed to public policy within the meaning 

of section 23 of the Indian Contract Act. (13 Mad 
83; 17 Mad 9, 22 Bom 658 Con.*) Kalavagunta 
Venkata Kristnayya v Kalavanagunta 
Lakshmi Nsrayana 4 M L T 1 B)= 

* ' 18 ML J 403=32 Mad 185. 

Alel properly. 

[ — Buddhist Law— Inheritance, L B E 1872 — 

i 1892, 223. 

! Alrafi. 

See cases under:— 
i (1) Custom, Cesses. 

(2) Joinder of Causes of Action. 

(3) Limitation Act (1905) art. ISl. 

Atrafi Dues — Small Cause Court, Mofussil, 
Jurisdiction of — General. 81 P R 1888c= 

108 P R 1887. 


1 Attachable Properly. 

See eases under— 



Attaching creditor. 

1. — C. P. C. 0. 21 r. 90 (1882 S. 311)— Any 
person whose immoveable property has been sold- 
Person interested — Attaching creditor. 

A person who has attached the debtor’s pro- 
perty in a Court difierent from that which sold 
the property is not one ‘interested in the proper- 
ty sold’ and therefore be cannot apply to have 
the sale set aside under s. 311, C. P. C, 

Bejoy Singh v Hukum Chand. 

29 Cal 548. 

2. — Attaching creditor — Eight of a creditor 
attaching a decree— Reversal of decree' on ap- 
peal — Remedy of creditor. 

G attached, in execution of a decree against 
R, a decree, got by the latter against M. Before 
G could reap the fruits of his attachment, an 
appeal, which bad been preferred against the 
attached decree, was concluded by a compro- 
mise between Rand M, the effect of such a com- 
promise being to reduce the amount due to R 
under the original decree by a very large sum. 
The attaching-creditor, G, protested against the 
compromise, but the appellate Couit passed a 
decree on the basis of the compromise, disallow- 
ing the objection of G. G, now, proceededed to 
execute the original decree, which he attached. 
The execution Court refused to execute the de- 
cree, on the ground that it had been replaced by 
the decree of the appellate Court based as it was 
on the compromise. Hence this appeal. Held, 
whatever might be the inconvenience or loss to 
which the attaching-creditor might be put by the 
compromise of the appeal, the original decree was 
no longer subsisting, the same having been replac- 
ed by the decree, of the appellate Court, and the 
attaching creditor was without remedy. He was 
himself to blame for having attached a decree as 
to the reversal of which, on appeal, there was a 
chance. Ganpat Shah v Ram Chand. 

22 P L R 1905 

3. --Right of suit Attachment, of — Wrongful 
removal of attached property by stranger— Right 
of suit of attaching creditor. 

A judgment — creditor who attaches the pro- 
perty belonging to his judgment-debtor does not 
derive any greater interest m the property by 
reason of the attachment than he had in it before 
the attachment; and he has no right of suit ag- 
ainst a person who has wrongfully removed the 
attached property. J^ia proper remedy ia to move 


v'\ 
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AUaching credilor-(7w«ci. 

the court executing the decree. {21 All 5/8 Kef: 6 
Cal 663 Comp.) Kartippan Chetti v Kand- 
asami Thewan. 17 M L T 84=30 Mad 207 
On appeal 30 Mad 413. 

4. — Attaching creditor’s locus standi to set 
aside decree obtained by another. 

An attaching decree-holder has no locus ,sta^ th \ 
to dispute the validity of another decree m exe- 
cution of which the attached property is about 
to be sold. Attachment only prevents alienation, 
but does not confer any title. 25 Cal 179 foil. 

Laclimi Dayal v Har Danni Lai. 

25 All 347. 

See also cases under*. 

(1) Execution of Decrees 

(2) CPCs 295(1882) 

Attaching creditor of decree holder 
respondent seeking to be brought 
on to the record as a respondent. 

See Parties adding paities to suits— 
Kespondents, 

Attachment. 

(1) Subjects of attachment.— 1-161 
(a) Annuity or (pension) 1-23. 

1 Annuity charged on estate. 1 — 3 

2 Stipends allowed to Mysore Princes 
4—5 

3 Pay of Cornatic stipendiary 6 

4 Allowance charged on estate 7—8 
.5 Political pension 9 — 14 

6 Arrears of yeomia pension 15 
V Tora gams hak 16—17* 

8 Arrears of pension due 18—20 

9 Gratuity 21—22 


Attachment- 

(b) Books of account 24—25 

1 Account Books 24—25 

(c) Building and house materials 26-30 

1 Mateiials of house 26 

2 Building mat-^^rials 27 

d Hous^^s and buildings occupied by 
agricuiturists. 28 
4 Execution against bhay 29 — 30 

(d) Debts 31-47 

1 Proclamation as to nature and value 
of property 31 

2 Right and interest of vendor in purch- 
ase money 32 

3 Claims over which British Courts have 
no jurisdiction 3l 

4 Debt secured by mortgage of immove- 
able property .H 

5 Debt creating charge on immo/eable 
property 35 

6 Attachment of debt 36—37 

7 Attachment of maintenance allowance 
38 

8 Attachment of partnership debt 39 

9 Attachment of debt due to a judgment- 
debtor 40 — 41 

10 Attaebment by a judgment creditor of 
a debt due to judgment debtor ‘by a 
third party 42-43 

11 Order prohibiting creditor from recover- 
ing debt 44 — 46 

12 Debt of which the amount is unascer- 
tained 47 

13 Suit by judgment debtor pending 
attachment of debt 47 A 

14 Collecting debts under attachment 
47 B 

Decrees 48-57 

1 Other property 48 

2 immoveable property 49 


10 Pension payable by Government othei 3 Decree for mesne profits 50— 50 B 

than British Government 22 A 4 Decree for money obtained by judg* 

11 Liability of jagir income to attach- ment debtor 61 


ment 22 B 

12 Executing Court to require evidence 
as to nature of jagir liable to attach- 
ment 22 C 

13 Grant made to compensate for resum- 
ption of lent— free land 23 

14 4ttachability of pension in the lands 
of the pensioner 23 A— 23 0 

15 Atiaehment of proprietary right in the 



5 Money decree 52—64 

6 Decree for possession of land 55 

7 Decree for redemption 56 

8 Attachment of decree of Revenue 
court in execution of a Civil Court 
decree 67 

9 Decree dissolving partnership 37A 

10 EfEect of reversal of decree attached 

by a creditor 67 B / 

Eijuity ofpedeitiDl^on, # 
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(Oj Expectancy 59—6* 

1 Sum to be paid in future r»l 

2 Claim under pending award d2 

3 Attachment of future estate 6d 

4 Expectancy of succession by survivor- 
ship 64 

(H) Immoveable property charged with 
maintenance 6a-6t> 

1 Immov<»able property assigned foe 
maintenance with proviso against 
alienation 65 

2 Property assigned to Hindu widow in 
lieu of maintenance 66 

3 Crops standing on land given for mai- 
ntenance. 66A 

(I, J) Joint family and reversionary 

interests 67-80 

1 Interest of member of ^oint family 
67- 6« 

3 Reversionary interest 69—70 

$ Interest of grandson in mitakshara 
family 71 

4 Interest of undivided member of joint 
family 72 

6 Bight of son to succeed by survivorship 
73 

6 Son’s interest in ancestral estate 74 | 

7 Property liable to attachment and 
sale 75—79 

8 Attachment of moveable property of 
Tarwad in execution 80 

(K) Maintenance 81—91 

1 Right of future maintenance 81-85 

2 Money allowance for maintenance 86 

3 Money allowance charged on land 
87-58 

4 Right to monthly allowance in lieu 
of share of land 89—^0 

6 Land granted by way of maintenance 
liable to attachment 91 


(LJ Partnership property 92—97 

1 Share in partnership assets 92 

2 Property of partnership 93—95 

3 Unascertained interest in a partner- 
ship 96 

i Share of partner in partnership busi- 
ness 97 

(M) Perishable afticles 98 
1 Articles of perishable hatpre f 8 

S ct 









("N) Property and interest in property 
of various kinds 99—127 

1 Service tenure 99—100 
1 Ship owner, interest of 101 

3 Profits of property 102 

4 Profits already realized 103 

0 Attachment of property of tenant for 
rent 10 fc 

6 Doors and window shutters 105 

7 Property which is the subject of a suit 
106 

8 Actionable claim 107 

9 Property in zenana 108 

10 Property necessary for livelihood 109 
U Property in hands of the receiver 110 

12 Government promissory notes in the 
Bank of Bengab ill 

13 Malikana rights payable for ever 112 

14 Allowance payable through post office, 
113. 

15 Deposit by servant of Railway Com- 
pany, lU-115. 

16 Cheque for money due on contracts 

116. 

17 Deposit of material for carrying out 
contract. 1 1 7. 

18 Money deposited in Cjurt 118 

19 Standing crops 119—120 

20 Lease 121 

21 Interest taken under will 122 

22 Right of personal service 123—134 

23 Vntti or religious office 126 

24 Attachment before judgm»»nt of joint 
property 125 A 

25 Right of residence in bouse belonging 

to a shrine 125 B 

26 Attachment of oil mills 126 

27 Attachment of property in the custody 

of a Court 126 A 

28 Attachment of legaties interest be- 
fore distribution of estate in due course 
of administration 726 B 

29 Attachment of Singers Sewing Machine 
127 

30 Provident fund 127 A 

31 Attachment of offerings to deity lsj7B 

(0) Right of isuit. 128—180 

1 Right to bring a suit 128 

2 Right to sue for damages 129 
d Right to appeal 






AUachment-C'o't^*^. 

Salary (181-150) 

1 Salary of officer of Small Cause Court 
Calcutta 131 

TA Attachment of official salary 152 

2 Salaries of Bail way Company’s servants 


3 Salary of Telegraph Officer 136 

4 Salary of peon of Mamlatdar 137 

5 Percentage received by khot 138 

6 Salary of hereditary officer 130 

7 Salary already due HO 

8 Wages of private servant 141 

9 Moiety of salary of officer on half -pay 


10 Moiety of salary of Military Officer 
J45&U3A 

11 Pay of Military Officer in Indian Staff 

Corps 144 — 144A 

12 Pay of Military Officer 146—147 

\3 P^y of non-commissioned officer in civil 
employ 148 

14 Military pay attached, refund of 149 

15 Salary in the hands of disbursing of- 
ficers holding office outside jurisdic- 
tion of Court 149A 

16 S^ary of a village patel 150 

(Q) Trust Property (151—153) 

1 Bebtor’s interest in property assigned 
to trustees for benefit of creditors 161 

2 Fioper*-y placed in trust with manag- 


<5 Property held by judgment-debtor 
trust for a specific purpose 153 

(H) Wages (154-155) 

‘ ^ 1 Money paid to Sirdar as wages of C( 


2 Money paid for spinning cotton 155 

(S) Wearing Appeal and Ornaments 
, . (156-161; 

1 Wearing appeal 156—157 
^ 8 Ornaments , 168 

3 Ornaments on person of' Hindu wife 


Attachment against person and pro- 
perty simultaneously 214—216 
Second application for attachment 
917— 21S 

Attachment and discharge 219 

Non satisfaction of decree against pro’* 

perty of judgment-debtor 2it0 

Option of proceeding against person 

or property 221 

Arrest and discharge of debtor 

222—326 

Warrant of arrest, power of detentioi^ 
under ,224 


4 Right of personal 


service 160 

5 Attachment of vendor’s lien for na- 
r. paid purchase money 161 

6 Compulsory deposits 161 A 

2. 'Attachment before julgment (162-213) 
1 Attachment before judgnient, effeTit of 
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2 Attachment before judgment opera- 
tion of, where there are no confiicting 

‘ attachments 173 

3 Subsequent attachment 174—178 

4 Writ of execution, priority of 179-1<!?0 

5 Priority 181 

6 Suit against one member of undivided 
Hindu family 182 

7 Suit on hypothecation bond 183 

8 Attachment of money deposital in 
Court \8i 

9 Attachment before judgment of Com- 
pany’s property 185 

10 Attachment, effect of 186 

11 Jurisdiction of High Court 187 

12 Attachment before judgment, ’effect of 
188—190 

13 Groundii of application 191—192 

14 Property within jurisdiction 193 

15 Property not in jurisdiction ISi-H-* 

16 Security for satisfaction of decree 197 - 
199 

17 Grounds for granting application 200-- 
2o9 

18 Residence 210 

19 Suit for damages for attachment be- 
fore judgment 210A— 210B 

20 Order for attachment before judgment 
in divorce proceedings 2il 

31 Consequences and effect of attachment 
before judgment 2l2. 

22 Attachment of proj^er^y not in pos- 
session of defendant 213 

25 Compensation for attachment before 
judgment on insufficieu c grounds 
213A 

2t Suit for compensation (215B*) 


3. Attachment of person (214—244) 
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10 

11 


Allacbment Contd, 

Imprisonment, period of ’ 22!} 
Imprisonment severfil, periods of 226 
Order for arrest before judgment, form 
of 227 




biscliarge of judgment-debtor on offer 
to place estate, at disposal of Court 228 

12 . Decree payable by instalments 229 

13 Simultaneous execution by arrest and 

attachment of property 230 
Ee-arrest of judgment-debtor 231—* 
232 ♦ 

Discharge of debtor 233—234 
Arrest of debtor in execution of decree 
230—238 

Warrant of arrest 239 
• Re- arrest of debtor under same decree 
240—241 

Arrest of purdah-nashin lady 242 
Married woman 243 
Discharge from arrest 244 

4. Modii of Attachment and Irregularities 
in Attachment 280) 

1 Attachment without sale 245 

Sale without attachment 246 

Attachment of debts 247 
Proclamation of sale, Issue of 248 
Attaehment by Court which did not 
pass decree P49 

Sale of shares of zamindar hypothecat 
ed hy lessee for arrears of rent 250 
Estates paying revenue to Government 
251-253 

Decree directing sale of certain prO' 
p^rty, and in case of non-satisfaction 
of other property 554 
Attachment of money in hands of re- 
ceiver 255 


14 

15 

16 

17 

18 

19 

20 
21 


2 

3 

4 

5 

6 


‘8 


9 


10 

11 

llA 

12 

13 


14 

15 

16 


Attachment of property in hands of 
manager 2o6 
Attachment and sale of mortgage bond 
257—263 

Attflchnient of property in possession 
of mortgagee 263A 
Irregularity in attachment 264-276 
Necessity of the existence of the decree 
at the time of attachment in execution 
276A 

Validity of attachment P76 
Inadequacy of the statement, of value 
in a sale proclamation * 277 

Property belonging to ' a third persCi 
not a party to the decree 27S 


kl\Achmenl~Cont^, 

37 Attachment of allowance ^7^ 

18 Effect of order of attachment not be- 
ing affixed in the. C'^urt-house 280 

19 Objection to attachment of .mortgaged 
property 280A 

20 Attachment of decree, after sale but 
before confirmation 280B 

21 Proceeding in execution without . fresh 
attachment 280C 

5, Priority of attachment (281-285) 

1 Question of priority of attachment 
281—285 

6. Alienation during attachment(286-852rj 

1 Effect on alienation of setting aside ex- 
parte-decree 286 
Incumbrance pending attachment 287 
Bona fide private alienation 288-293 
Effect of removal of attachment 294— 

301 

Alienation under irregular attachment 

302 

Alienation under attachment to satis- 
fy future, default 303 
Alienation under attachment not pro- 
perly executed 304 
Alienation made under agreen^nt for 
satisfaction ^05— 305 A 

Sale by consent of judgment^ creditor 
306 

Mortgage pending attachment 3Q7*-3O0 
10 A Effect of compromise in reviving at- 
tachment withdrawn 3u9A 
Requirements of attachment not compli- 
ed with 210-311 
CPC 1859 S.240 312 

Effect of good attachment on alienatieu 
313-316 ^ ; 

Alienation after satisfaction but before 
removal of attachment 317-318 
Private alienation, meaning of 319-320 
Illegal alienation S2l 
Prior lease for attached property 322 


8 


9 


10 


H 

12 

13 

14 

15 

16 

17 

18 

19 

20^ 

' ''■%! ‘ 


Alienation after one decree and before 
another 328-324 
Alienation with knowledge and consent 
of creditor attaching , „ 525-520 
Title acquired by private purchase • ' ' 
'^ 27 - 528 ’ ‘ ‘ '' " 

Removal of mortgage alreaciy * existin®* 

32 » . 0 
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22 Alienation under attachment making 
material error in description of property 
iSdO 

23 Conveyance under award directing it 
331 

2i Expiiy of attachment — Effect of, on 
alienation 333 

26 Alienation after imperfect attachment 
of immoveable property 333 

36 Claim to rateable distribution under s, 
296 384—336 

27 Sale of tenant's interest by landlord 
pending attachment by Civil 337-338 

28 Attachment for arrears of revenue* 
Subseciuent attachment in execution 
of decree 339 

29 Sale of properly by private contract 
540 

30 AttachiAent preventing merely alien- 
ation but not conferring any title 341 

31 Effect of S.64 (1908) 0 P 0 on alienation 
by judgment-debtors 342 

32 Consent of heirs to bequest by a Maho- 
medan whether amounting to aliena- 
tion 343 

33 Transfer of property before attach- 
ment 344 

34 Belease of easement after attachment 
345 

35 Alienation of property after attach- 
ment 346 ^ 

’ 36 Rights acquired under transfer from 
the judgment-debtor not prevailing ag- 
ainst attachment 347 

37 Effect on attachment of agreement to 
sell followed by registerd document 348 

38 Uffect of copy of order of attachment 

not affixed in Court-house, 549 

39 Alienation by judgment-debtor before 
order of attachment intimated to heir 
3^0 

40 Debt transferred prior to but paid sub. 
aequent to prohibitory order 861 

41 Sale in contravention of an order of in- 
junction 863 

42 AUenation before attachment 362A 

43 Alienation of decree after attachment 
liroceedings being struck off 362B 

7^ Attadiinept pending appeal: (353 --354) 

^ 1 Attachment before judgment 363 

^ Sale without re-attachmmajt 364 


Attaehmcnl-^^ow''^. 

8. Liability for wrongful attachment 
(355 -361.) 

t Claim to attach property 356 

2 Liability of decree-holder for improper 
attachment 365A 

3 Suit for damages for execution of legal 
process without reasonable and proba- 
ble cause 356 B 

4 Malice not necessary for damages 3650 

6 Bona fide mistake, no defence to a 

charge of wrongful attachment 865 D 

6 Liability for loss sustained through 
wrongful attachment 356 

7 Liability of officer of Court for wrong- 
ful seizure of property 356A 

8 Liability of decree -holder for property 
stolen during attachment wrongfully 
levied 357 

9 Liability for attaching stranger’s goods 
358 

10 Order on application for attachment on 
insufficient grounds 359 

1 1 Responsibility for consequences of misuse 
of legal process 350 

13 Mode of calculation of damages in a 
suit for wrongful attachment 361 

13 Compensation for wrongful seizure 
361A— 3610 

9. Striking of execution proceedings, effect 
of, on attachment (362 — 386) 

1 Effect of striking of execution proceed- 
ings, how it affects attachment 362 — 
363 

9 Revival of attachment on reversal of 
sale in execution of decree 364 

3 btnking off case for neglect to pay 
talabana fees 365 

4 Extinguishment of attachment 556- 
569 

5 Continuation of attachment 370-371 

6 Attacliment before i^nd after decree 
872 

7 Implied withdrawal of attachment 873 

8 Case struck off tor convenience of Court 
374-375 

9 Order striking off attachmept ponding 
appeal 576 

9 A Effect on attachment of decree being 
pet aside on appeal 3754 

|0 Re- attachment 877 

i I bta; 5 r of execution keep^n^ atta^^ipent 
in i^orce 
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12 Order poatpoQing sale and sti iking case 

off the file 879 & S79A 

13 Case struck off^ file of pending cases 

380-381 

U Attachment without direction that 
money should be held subject to further 
order 382 

15 Release of property from attachment 

383 

16 Stay of execution on security pending 
appeal 384: 

17 Sale at instance of one attaching decree- 
holder during the pendency of other at- 
tachments 385 

18 Stay of execution and striking off case 
“for the present” 386 

10. General Cases. 387-406 


1 Attachment effecting no transfer of pro- 
perty 387 

2 Liability for sale consequent or wrong- 
ful attachment 387 A 

3 Sale before attachment valid, if bona fide 
and for good consideration 387 B 

4 Effect of revival of execution proceedings 
on attachment 3870 

5 Effect of order disallowing objection to 
attachment 38 7D 

6 Effect of attachment which is defective 
on alienation 388-389 

7 Order of attachment made under a wrong 
section 390 


8 Setting aside of sale in execution of de- 
cree not affecting other attachments 351 

9 Order for attachment of money previously 
obtained by order of another Court 392 

10 Duty of Court to inquire into the nature 
of objections taken to attachment 353 

11 Attachment in execution of decree 394 

13 Attachment, effect of 396 

13 Appointment of manager for property 
other than that attached 396 


14 Attachment of decree by one of the judg- 
ment-debtors in execution of bis own 
decree 857 

%5 Effect of attachment of decree 398 

16 Breaking outer doors foe the purpose of 
attaching moveable property 399 

17 Injunction to remove prohibitory orders 
400 

Attachment of mortgaged bullocfeg, whe- 
ther necessary beforh sale 401 
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19 Attachrapot of live stock 402 

20 Submission to prohibitory order through 
mistake of fact 401 

21 Effect of absence ‘of order of attachment 
on plaintiff’s right to rateable distiibu- 
tion 404 

22 Right of attaching creditor to attached 
property 405 

23 Attachment, effect of 406 

24 Deposit for a specific purpose 407-408 

Attachment. 

Sec Cases under: — 

(1) Claim to attached property 

(2) Equity of redemption 

(3) Execution of decree-Liability for 
wrongful execution. 

(4) Forfeiture of property. 

(5) Insolvency — Claims of attaching cre- 
ditors and official assignee. 

(6) Onus of proof-Attachment in exe- 
cution. 

—Absence of— 

Sec Sale in execution of decree— Setting aside 
sale — In egularity. 

—by two Courts. 

See Sale in execution of decree — Invalid sales 
— Want of jurisdiction* 

Attachment — Effect of, on adverse posses- 
sion — No interruption. 

Attachment— Attachable property: — 

See cases under: — 

(1) C. P. 0. 8. 60 ol 1 and 0. 21 r. 46 

(2) O. P. C. s. 60 (8. 266 of 1882) 
Attachment of proyident fund 
Sec cases under: — Provident funds Act, 

Attachment — ^XJuder Madras Rent Recovery 
Aot;— Sec Madras Acts — Rent Recovery Act, 
S. 14. 

AitachmenWLi&bllity to:— 

See also cases under:— 0. P* C, s. 66, e, 268. 

Attachment of-»ReleaFe fiom 
Sec cases under;— 

0. P. 0. 0. 21 t. 67 (8. 285 of 1852) 

Attachment — Execution of decree — Objec- 
tion to suit to establish right of judgmeut-crediT 
tors- Subsequent suit by one of the judgment- 
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debtors to recover possession as against the ob- 
3 ect or — v dioata — Parties. 

A WN1890.177 

^ * 
Attscliment— Decree against owner— Attach 
raent of proporty in execution-Running of time in 
favour of trespasser not arrested by attachment — 
Adverse possession-Possession-Adverse possession. 

Jt M L J 344. 

Attachment — Allowance of ward granted 
by Court of Wards, attachment of, in execution of i 
decree against him — Code of Civil Procedure, s. ! 
266-U. P. Act III of 1899 s. 23. 7 0 C 174. 

Attachment — Order re management of property 
attached under s 146— High Court, jurisdiction 
of — Calcutta. 29 Cal 882=>6 C W N 469. 

Attachment— For non-payment of kist-Pay- 
ment of kiBt subseqnently-Detention of property 
attached in consequence of orders of superior 
officer for damages— Mad Act 11 of 1864, s. 60, 

26 Mad 263. 

(1) SUBJECTS OF ATTACHMENT. 

(A) ANNUITY OR PENSION. 

(1) Annuity charged on estate. 

i.— Civil Procedure Code, 1859 s. 205. 

An annuity, the payment of which is a charge 
upon an estate, is property which can be attached 
under th#» provisions of s. 20ft, Act VIII of 1859, 
at the instance of the person who has inherited 
the estate from the grantor of the annuity and by 
whom the annuity is payable. Dheraj Mah- 
tah Chand v Dhun Coomaru Bibce. 

17 W R 254. 

1 A -Ss. 18,73, 88, — Cause of action — attch- 
ment— Eaiyat at fixed rate— Transfer of shares of 
holding — Suit by landlord against old tenant— 
Landlord’s knowledge of transfer— Decree whet- 
her binding on transferee. 

A mereattchraenfc is sufficient invasion of a 
j peuapn’s right to give him a cause uf action. 

A rely at at fixed rates under S. 18 of the Bengal 
Hl^auqy Act is entitled to sell shares or specific 
5i| Jl poft|oiiS of hla holding; if be selln portions of his 
M k ‘kAfAind Hftw.ral nurehasers. sueh nnrf»hftspTa ara 


if. 


if 


^ in I fd several purchasers, such purchasers are 

' j to the position of ordinary ocenpancy 


IXL sffing for rent is b lund, if he is 


to implead the purehasori 


AllaGhment-'^w^'i 

(1) Subjects of Attachment— 

If a landlord omits to join a purchaser of whose 
purchase he is aware, the purchaser will no^ be 
bound by the rent decree, and will be entitled to 
bring a suit for a declaration that the jdecree is 
inoperaive as against him. 11 C W N 217, Fol. 

Akhoy Kumar Mitter v Sri Narian Bey, 
9Ind. Cas. 663. 

IB.— Ss. 282, 287— Decree— Execution— At- 
tachment — Application to raise attachment — 
Attached property declared subject to lien —Sale 
of property — Auction purchaser — Intervener sui- 
iog the purchaser for the amount of the lien. 

G- obtained a money-decree against H, and in 
execution attached some property. U interven- 
ed and applied to have the attachment raised on 
the ground that he was the owner of the pro- 
perty. The claim was investigated und^f Ss. 
280 and 281 of the Code of 1882, and the C >urt 
held that II was the owner of the property, but 
that U was entitled to a lien on the prop'‘rty to 
the extent of Rs. 687-11-3. The property was 
sold at a Court sale subject to the lien and pur- 
chased by N. U then sued N to recover the 
amount of the lien. N contended that the mis- 
cellaneous order did not bind him, and that 
he was entitled to question the existence of 
the lien; 

Held. (1) That N was nob bound by the mis- 
cellaneous order, for he could not be regarded 
as a party to it, being not a representative either 
of the judgment-debtor or of the judgment- 
creditor. 

(2) Tliat the Court’s order that the property 
be sold subject to U’s lien was not one passed 
under S. 282, but under S, 2is7 of the C. P. C. 
of 1882, for U sought to raise the attach nent 
upon the ground that the property beloneed to 
him, and the question of lion was not directly 
raised by him but came in only incidental! f. 

(3) That N was, therefore, entitled to question 
the existence of lien, (9 Bom 285; 16 Bom 290 

Fol.) Naray'an Sadoba Halvai v Umbar 
Adam Memon, 13 Bom h R 307. 

10 CiP C,0, 21, rr. ^6, 52- Annuity not diie, if 
garnishable— Anticipatory attachment affmop^if 
expectant to reach the hands of public o'^cer. * 

A conveyance of all projper^tes by^||>|r^oa ^ 
fa^vo^r of ht? m |qi: thi paymei^ ^qrhiS ^bbs 







A.li, ... 




1885 DBSAl’S CBaJT. CIVIL DIGEST 1811-1912 


1886 


Allachmenl-O'ynM. 

(1) Subjects of Attaclimexit— 

provided that the purchaser would pay the ven- 
dor a monthly sum of Bs. 4,000, the first pay- 
ment to be made on 1st October, 1905, and the 
payment of every succeeding month, on the first 
day of the month following. The deed further 
provided that the vendor would not, by mortgage 
or otherwise, se^k to charge or alienate the allow- 
ance payable to him; and that, on no account 
^nd under no circumstances, was the allowance 
to become payable to, or demandable by, any 
person other than the vendor or his duly consti- 
tuted attorney. There was also a provision, that, 
so far as was consistent with the then subsisting 
mortgage executed by the vendor himself, the 
allowance payable was to be a first charge upon 
A specified share of the estate. 

A decree-holder of the vendor applied for re- 
covery of the judgment-debt by attachment of 
the allowance of R%. 4,000 from April 1910, up 
to the date of realisation, and also for rateable 
distribution of a sum of mcney, which had b^en 
already deposited iu Court and represented a 
portion of the allowance due to the judgment- 
debtor from November 1909 to January, 1910 
He further asked that the allowance for the mon- 
ths of February and March, 1910, which had al- 
ready accrued due might be attached and made 
available for the satisfaction of their du^s: 

Ifeld^ that an annuity, not yet due, was not 
garnisi'able under the provisions of the law, and 
that r. 46 of 0. 21 of the Code was ©f no assist- 
ance to the decree-holder. 

The term “debt” in 0. 21, r. 46 of the Code 
is used in its legal sense of a debt either due or 
accruing due. 

R. 52 of 0. 21 of the C>de applies only where 
the property to be attached is in the custody of 
a public officer. It does not allow of an antici- 
patory attachment of money expectant to reach 
the hands of a public officer, and is restricted 
6nly to money actually in his hands. ( 9 0 W N 
70Bj Disi: 22 Bom 39, Fol: Raja Padmanund 
Singh V. Rama Pjpasad Malvi, 14 C L J 127. 

, li>~ c. P. C . S. 60 (1882 s. 266)— Right to fu- 
tare Maintenance, if an annuity is — Annuity, if 
attachable. 

An annuity given by will is not .a right to fu- 
ture maintenance within the meaning of S. 26S 
pf' the and c^n lie ^tt^ched |n execu^io^ of a 
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(1) Subjects of Attachment— (7c 
decree, (10 0 W N 1102, foot-note Fol:) 

Gopal Lai Seal v F. J. Maraden, 
10CWN11Q2. 

f A^-C.e.C.S.fiO (1882 s. 266 (1)— Execution of 
decree — Attachment —Annuity payable to vendor 
by vendee of immoveable property. 

jSeZi, that where a person made over proparty 
to the Court of Wards, partly in consideration of 
a present payment and partly in consideration of 
an annuity payable to the vendor such annuity 
was property of the vendor which was capable 
of being attached in execution of a decree aga- 
inst the vendor. 27 0«1 38, and 14 MI A 10 dis- 
tinguished; 6 B L R 646 ref. to. 

Harshankar Prasad Singh y. Baijaath 
Das, 1901 AWN 50=^23 All 164. 

Notes.— Dist: 6 A L J 227 Fol: 31 All 3u4. 

2— Sale in execution without attachment— 
Validity. — 

The power of attachment is intended for the 
protection of the decree-holder, and even where 
there has been no attachment as required by the 
Code, a sale in execution in pursuance of such 
attachment is none the leas good. 8 W R 10; 18 
Cal 188; 18 Mad 437 ref. to.— Ramasami Naik 
V. Ramasami Chetti, 17 M L J 201. 

2^1— Objection, — 

The procedure held to be to moke a summary 
inquiry, and if a^prima facie objection were esta- 
blished, to re^er the objector to a regular suit — 
Jugool Kishore v. Dwarka Dass. 

PR 44 of 1866. 

2jB — Political pension. 

Bield, that a pension awarded by the, deed of 
trust, dated the 23rd November 183P, on the part 
of Mohamad AU Shah, King of Oudh, printed at 
page 149, Aitchison’s Treatise, is a political pen- 
sion and a? suck it cannot be attached in egcecu- 
tion of a decree against the pensioner. Jafar 
Mirza v. Bhagwan Das, IOC 170. 

3— 8. 266 cl. (g) 0. P. C. — Pensions Act — (Act 
XIII of 7871), sections 8, 11, 12— G-overnment 
grant far services— Political pension— Liability 
to attachment in execution of decree. 

The word “pension” in section 11 of the Pen- 
sions Act and section 266, clause (y), of the Code 
0 | Ciyil procedure, imply periodical payments of 
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(1) Subjects of Attacbment— 
money by the Government to the ponsioaerin the 
manner preecribed by section 8 of the Act. 

Where as a return for good services, land was 
granted once for all under a &anad> by the Govern- 
ment, the grantee took proprietary rights in the 
subject of the grant which was transferable and 
attachable. 

Whether if the grant had been of 
land revenue, different consideration would have 
arisen. (4 Bom 432) followed. (1902, 22 A W N 
161), (17 I A 181 ; 18 Cal 216) referred to, 

Lachmi Nsfain v. Makund Singh, 
i. ALJ338. 

(3) Stipends allowed to Mysore Prince. 

4 ,— The stipends allowed by Government to 
tha members of the Mysore family cannot be at- 
tached. Mahomed Kuzulbash v Mahomed 
Btisccfoodccn, 7 W R 169. 

5 — Onus. 

An objection under s. 278 was taken to an at- 
taChm'^nt by the sons of the judgment-debtor on 
the ground that the property attached belonged 
to them and not to the judgment-dehtor. They 
relied in support of their contention upon a sale- 
deed. The objection however was overruled and 
the sons brought a regular suit to have their 
claim to the property e8tablishf*d. In defence the 
decree-holders contended that the sale-deed was 
fraudulent and collusive. Held, that though gene- 
rally speaking the burden of proving fraud lies 
upon the party alleging it, in this case the burden 
of proof rested upon the plaintiffs who were im- 
peaching the disallowance of their objections in 
the execution department. 

Tttlshi Rai v. Ram Das. 7 W N 71. 

(3) Pay Carnatic Stipendiary. 

6 - Mad Reg IV of 1831--Act XXiiI of 1838. 

The stipf»nd of a Carnatic stipendiary is not 

liable to attachment in execution of a decree ob- 
tained against the stipendiary, it being one of the 
deffisriptions of personal grants expressly protect- 
ed from attachment in satisfaction of any decree 
or order of a Court by a. 3 Regulation IV of 1831, 
extended by Aot XXIU of 1838. These enact- 
menta were not impliedly repealed by ss. 205 and 
137 of the Code of Civil Procedure. Mahomed 

Ahdul Vakah Sahib v Rama 

? H ^ 9 s 277, 
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(1; Subjects of Attachment 
(4. ) Allowance charged on estate. 

7— Annuity- Givi’ Procedure Code, 1859 b.205. 

Where a deed is executed stipulating the grant 
of a regular maintenance payable from the gran- 
tor’s estate, and recoverable, in the event of non- 
payment, from that estate, the allowance so gran- 
ted is property which, can be attached under the 
provisions of s. 205, Act YIII of 1859. Enaet 

Hossein v Nujeeboonisst Begum 
11WR138. 

Notes:— Fol: 17 W R 264. 

8 C P.C.S.60 (1882 S. 266(g)-Exeoution of decree 
— Attachment Pensions Act (No. XXlII of 1871) 
S. 11 — Pensions— Sum of money payable by spe- 
cial arrangement to judgment-debtor out of in- 
creased revenue from family estate : 

The estate known as the Gursari estate in the 
district of Jhanai was formerly hold up 3 n an 
‘CJbari’ tenure, that is to say, the revenue assess- 
ed upon it was much below the usual amount. In 
1895 the Government raised the assessment con- 
siderably, and directed that out of the increased 
revenue ‘as an act of grace’ the members of the 
family other than the head of the family should 
have certain shares assigned to them. Held, 
that these shares, whether they were to be regar- 
ded as assigned Government revenue or as profits 
due to a person entitled thereto from the estats 
were not a ‘pension* within the meaning of Act 
XXm of 1871 and were not exempt from attach- 
ment in exeeution of a decree. (4 Bom 432 rtf to.) 
Balkrishna Bhan v Govind Rao. 

1902 A W N161. 

(5) Political pension. 

9— Civil Procedure Code, (1882), S. 266, Sub. 
S. 1— Political pension— Payments due under 
the Oudh loans of 1838 and 1842 — Exemption 
from liability to attachment for debt. 

It is probable that the enactments of s. 266 
(g) were not meant to cover pensions payable by 
a foreign state when remitted for payment to 
their pensioners in India j but these certainly 
include all pensions of a political nature payable 
directly by the Government of India. A nrontb- 
ly allowance payable to the respondent by the 
Indian Government, under an arrangement made 
between the Xing of Oudb and the Goyeifnor- 
(Jer|©raa| lud\9, |n year 1842, |lie1|«ii^ 
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(1) Subjects of Attaclimeiit --Contd. 

fit of the King’s family «nd his heirs in pc^p ‘tnity 
and payable to the heir who has inherited ic, is a 
political pension within the meaning of S.266 sub 
S. (gj of the Civil Procedure Code (1882). The 
argument, that it is a provision made out of the 
King’s private estate for the maintenance of the 
members of his family, ignores the fact that un- 
der a despotic Government Lhe that; of Oudh of 
3842, there was really no distinction between 
state property and private property vested in the 
sovereign. Bishambar Nath v imdad Alt 
Khan Cal 216== 17 I A 181. 

NoteR.'— Bef: 26 Mad 423; I A L J 338 ; 2C 
All 617 ; (1901) W N U4. Fol: 26 Mad 

69. 

10— Pension 

K M borrowed certain money from D D and 
hypothecated an annual pension of Es 425-3-8 
granted fo him and his heirs by the Government 
by way of compensation for the assumption of an 
altamgha jaqh belonging to K M. D D brought 
a suit thereupon and obtained a decree for Bs. 
428-4-3 against K M “and Bs. 425 3 8 the hypo- 
thecated money.” D D applied for the attach- 
ment and sale of K M’s pension in execution of 
this decree. On K M‘s behalf it was contended 
that the pension was exempted from attachment 
and sale, (i) because it was exempted by s. 266 of 
Act X of 1877 ; (ii) because it fell under the 
class of pensions specially made inalienable by 
Act XXIII of 1871. l\pld that there was no 
force in the second plea. As to the first, even 
assuming that the pension in question was the 
“political pension” of (g) of s. 266, it did not 
follow that the judgment-debtor who had pledg- 
ed it as an available asset in security for his debt 
should be allowed to avail himself of the protec- 
tion of the section. The decree however did not 
apply to the pensioner’s entire estate in such pen- 
sion but only to one year’s annual income thereof. 
Such a decree should not be executed by attach- 
ment and sale of the pensionary right but under 
the appropriate procedure provided in other sec- 
tfohl 6t part F of Chapter XIX of the Code 6t 
Civil Procedure, The present applic<»ti6n was 
therefore properly dismissed by the lower CourtA 
Damodar Dais V Khwa jail Mit» Mujhanimed 
! ^ . 1 N 14/7. 
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(1) Subjects of Attachment— 

11 — Political pension— Attachment in execu- 
tion of a decree-— ^ct XXIH of 1571, Sections 
11 and 12. 

The judgment- debtor pledged his jagJr income 
as security for debt incurred to the decree-holder 
who obtained a decree charging the income 
with payment, no objection basrd on the provi- 
sions of Section is of the Pension Act being 
raised until after theexemtion of the decree was 
sought. 

On appeal to the Chief Court (both the lower 
Courts being of opinion that the pension being a 
political pension came within the purview of 
Pension Act, Section 11, and was not liable to 
attachment), field by the majority that tne exe- 
cuting Court could not refuse to attach the jagip' 
income or pension as the decree is the final ad- 
judication on the liability of the property sought 
to be charged, and so long as that decree stands- 
the decree-holder has a right to execution. 

Mussanimat Mehr Nishan v Nawabzada 
Muhammad Kazim Ali Khati, 
S5 P R 19004 

12 — Pensions Act, 1871 — Jagir — Political pen- 
sion, liability of, to attachment m execution of 
decree. 

In 1862 Government gran^'ed a J(^giy of Ka. 
10,000 in perpetuity to one N. Subsequently it 
was agreed that this amount should be paid by 
the land revenue of certain villages. On N’a 
death the grant was continued to his son A, 
Money lying in the Government treasury as col- 
lections for a particular harvest was attached in 
execution of a decree against A. HeZ^, hav» 
ing regard to the history and correspondence re- 
lating to the grant, that the jagir was a political 
pension within the meaning of Section 11 of the 
Pensions Act, 1871, and money due on account 
thereof could not be attached in execution of 
decree under S. 266 ( g) of the Civil Procedure 
Code. The mere fact that the mode of paymeni 
washy mutual arrangement emverted from cash 
into an assignment of land revenue did not alter 
the nature of the grant. Badkraj Shah t 

Sai^dai? Amnikh Singh* 137 P R 1890, 

13— O.P 0."5.60 (1882 S 266 (g)-Pensions Act, 
S.U^Pensions foreign payable in India, attaching 
of j^PenBions payable by the Ceylon Government 
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to memb^'TS of the former Royal faraily of Cey- 
lon but actually paid by the Indian G-ov^ernment, 
are political pensions within the meaning of Cl. 

8 of S. 266 0. P. 0. and are, therefore not attach' 
able; but they do not fall within the exeeptinns 
provided by S. 11 of the Pensions Act not being 
the “ pensions ” granted or continued by the 
Indian Government. Muthusami Naidu v. 

Prince Alagia Manavala Sim mala Raja, 
26 Mad 423. 

ISA— S. 11 —Political pen«iion— Attachment 
— Code of Civil Procedure Act XlV of 1882, S 
i866 (g). A pe,usion is a periodical allowance or 
stipend granted not in respect of any right, privi- 
lege, perq^uisite or office, hut on account of past 
aezvices or particular merits or as compensation 
to dethroined princes, their families and depend- 
ants. 

Where certain immoveable property was gra- 
nted in lieu of a Vension and it was provided in 
the samd that, upon the death of the original 
grantee, the estate would be continued in perpe- 
tuity in the manner of an hereditary holding (zfi> 
mindari maunmi) and at the desire of the grantee 
revenue was assessed and the members of the 
family had treated it as an ordinary zamindari 
property, subject simply to the payment of Go- 
vernment revenue, h-'ldy that the zamindari so 
granted was not a pension within the meaning of 
8, 11 of the Pensions Act and was liable to attach- 
ment and sale. Amna Bibi v. Najm-un-nissa. 
6 A L J 519=5 M LT 888=:31 AH 382= 
2 Ind Cas 100. 

14—0. P. C S. 60 f 1882 S. 266 (g)— Political 
pension due at the time of pensioner’s death. 

Sum accrued due to a political pensioner on 
his death but which remained unpaid in the hands 
of Government retains its character as such and 
©annot be attached. Valia Thambura-atti v 
Anu^ane ^unhujani, Mad 6J 



Attachment 

(1) Subjects of Attachment— 

(6) Arrears of ycomiah pension 

15 — Suit against representatives of yeomiah- 
dar. 

Arrears of yeomiah pension due to the estate 
of a deceased yeoraiahdar. which have accident- 
ally accumulated, are no*' subject to attachment 
iti satisfaction of a decree of a Civil Court obtain- 
ed against the representatives of the yeomiahdar. 
Anonymous Case 5 M H C R 371 

Notes.— Fol 26 Mad 69; 71. 

(7) Tora garas hak 

16— The word pension in Section 11 of Act 
XXIII of 1871 is used in its ordinary and well 
known sense A Toda giras hak does not come 
within this meaning of the word pension & is not 
protected from attachment. The Secretary of 

State for India in Council v Khemchand 
tlaichand. P J (1880) 96=4 Bom 432. 

Notes.— Fol 5 Mad 272;8 OWN 665; 30 Mad 
153; 31 All 382; o A L J SiO.Ref; 21 Mad 
106; 16 Bom 731. (1901) W N 144; 2^? All 
617. 

17 — S 60 (1882 s 266)— '^oda giras allowance 
—What interest in the allowance is attachable- 
BombayAct (VI 1 of 1887) Sec 5— Interpretation. 

A decree holder in execution of his decree ap- 
plied for the attachment sale of a toda giras allow- 
ance which the judgment-debtor was entitled to 
receive penolically from the Government treasu- 
ry and which was to become payable to him dur- 
ing the twenty years following the application* 
The lower Courts held that the life-interest of the 
holder, computed at, its valuation for twenty years, 
could be attached and sold in execution of the de- 
cree. 

Meldj reversing the order that it is cl^ar from 
the language of s 5 of Bombay Act VU of 18^, 
that it is not the life-interest of the j^udgm^nt- 
debtor in a toda giras alloiyanoe but son^ieihiiig 
short of it thot is aUc|wed l^y the Act to »ttasr 
. ched. 


J;- 
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Allachment- Gcntd. 

(1) Subjects of Attachment— 

The word money likely to become due must 
be restricted to the case where, for instance, dur- 
ing the life-time of the judgment-debtor a sum 
of money is directed by the Collector to be paid 
to him on account of a toda allowance not 
immediately but on a date subsequent to the 
date of the order of direction, and the judgment- 
debtor dies before that date and, to other cases of 
a similar character. 

Under what circumstances money is likely to 
become due on account of a ioda gtras allowance 
is a question which cannot be answered exhausti- 
vely and must depend on the facts of each case 
as it arises. Amarsang v Jethalal 

10 Bom L R 1201=33 Bom 258 = 
2 Iiid Cas 271. 

(8) Arrears of pension due. 

18— Civil Procedure Code 1877 s 266— Sale- 
able property. 

In case of pensions not exempted from attach- 
ment under s 266 of the Civil Procedure Code 
(^Act Xof 1877) it is only arrears in respect there- 
of actually accrued due that are attachable in 
execution of a deciee. 14 I A 40; 7 B L R 186 
cited and followed. Bhoyrub Chunder Roy v 
Madhub Chunder Sen 6 C L R 19. 

19— Pensions— Before Act XXITI of 1871 
hcld^ that a pension could be attached, bur not in 
anticipation of its becoming due. The pension 
could be attached when the money was lying in 
deposit in the Government Treasury at the call 
of the pensioner -( P R 79 of 1867 Civil ). 
But held, that Military and Naval 
pensions and superannuation allowances, 
included in Act VI of 1849 were not liable to 
attachment; other pensions were liable to attach- 
ment under ordinary process or proceedings in 
Bankruptcy in the hands of the Treasury officer. 

Nizakut-ul-nissa v Ram Sahai 
P R 100 of 1869. 

20— Act XXin of 1871, s. 11. 

. Upon a case stated by the Judge of the Small 
Cause Court, Ludhiana^ and mvolving the follow- 
ing questions* 1. “Can the money paid to a judg- 
ment^debtor on account of his pension be Attach- 
ed frdm the possession of the pensioner or his 
agent aftef he leaves the treasury ? ” 2. “ If the 
peusion has b^pae due and the pensioner admits 


Atlachmenl-Odn/dr. 

(1) Subjects of Attachment 

receipt of the same before the treasury offi.cer,and 
the amount is charged off in the tre isury accou- 
nts, but f r his own conveuie ace the peusioner 
leaves the amount in the hands of the Government 
treasurer, may a prohibitory order be issued to 
the treasurer at the instance of a dec^ ee holder?” 

Held^ that so long as the money was identMa- ' 
ble as a pension, it could not be attached : and 
clearly could not be attached while at the treasu- 
ry , even if lyi ig there at the pensioner’s call. 

E HO of 1874, P R 87 of 1877 , it was held 
(impugning the above decision) that, the moment 
money on account of pension is paid by a Treasu- 
ry officer to ^he pensioner or his agent it ceases 
to be “money due on account of the pension” wi- 
thin the m<^auing ot Section 11 of Act XXIII of 
1871, and there is no law wnich exempts -•it any 
longer from attachment. So long as the money 
remains in the Treasury officer’s hands and has 
not been paid to the pensioner or his -Agent, 
it is “ money due on account of the pension, ” 
and is exempt from attachment ; but the fund 
is not ^ indelibly impressed with the privilege ‘ 
that after it has been paid over, it still remains 
ex'^mpt. 

In execution of decree the Court a 

pension coming to defendant and paid the amount 
to the iodgmeat-creditor. Defendant appealed, 
and the Appellate Oourt held that the pension 
could not be atta'*hed, and ordered a refund of 
the money. SelJ, by the Chief Court, that thou- 
gh money was illegaUy attached, the Lower App- 
ellate Court had no power to summarily order a 
refund of it. Taba Shah v Rai Sarampat Rat 

PR 60 of 1876. 

(9; Gratuity. 

21-s. 266 (g) CPC. 

The bar in s 266 of the Code of Civil Proced- 
ure to the attachment of gratuities allowed by 
Government to iis ex-servants, Military and Civil, 

IS not limited to such gratuities as are allowed 
“pensioners” but applies to a gratuity granted in 
consideration of past services. Bawan Dan v 

Mulchand. 6 All 17.3=4 wTlJ 

22 --S. 123 Transfer of Property Act — Gift 
of moveable propepty—How effected^ 

K, a servant in the employment of the East India 
Railway Company was recommended by the Tra- 
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Atlachment-C7«w^«i. 

(1) Subjects ol Attachment— 

ffic Manager a bonus in consideration of long and ( 
good services. This recommendatioii w^as sanction- s 
ed, and the arn«^not ot the bonus was received by 
the District INyin jster. Before payment to K, the 
money was attach. dm execution of a decree obt- 
ained against him by*J. that inasmuch as ^ 
the bestowal of the money was a gift of moveable 
property of a date subsequent to the 1st July,l882, 
and was not evidenced by e reeistered instrument, ^ 
it could only be effected by^ actual delivery; that 
as there bad been no such ^delivery as completed 
the transfer (s. 123 of the Transfer of Property 
Act,) the money was not at K’s disposal, and he 
could not have enforced payment, and that the 
money was therefura not liable to attchment in 
execution of a decr<>e against him. Jankt Das 
V The E» 1. Railway Company. 

6 A11634«4 WN 210. 

Notes:— Ref: 6 Bom L R 454. 

(10) Pension payable by Government other 
than British Government. 

22 A— Civil Procedure Code(Act XIV of 1882) 

S. 266 (g)— Property liable to attachment — ^Pen- 
sion payable by Government other than British 
Government. 

Clause (g) of Section 266 of Act XIV of 1882 
refers to pensions payable by the British Govern- 
ment and not by other authorities, and has no 
application to a sum of money paid as a charita- 
ble allowance out of the revenues of the Mamdot * 

estate. Hazari Mai v Khan Bahadur Khan. 

P R 58 of 1884 

I 

(H) Liability of jagir income to attach- 
ment. 


Allachment-Cora^i^. 

(1) Subjects of Attachment — Contd. 

C 12) Executing Court to require evidence 
as to natupe of jagtr liable to attachment. 

22C-“Pensions Act, 1871, Section 11 — Civil 
Procedure Code, l»82, Section 266 (g)- Attachment 
of jagir— Executing Court to require production 
of evidence as to nature of ja^ir. 

Before a Court executing a decree makes an 
order for issue of proeess for the attachment of 
jagu' income, it should require some evidence as 
to the nature of the jagvt^ as some gagvr income 
may be liable to a^'tachraent while other such in- 
come may not. 

The order for attachment in this particular 
case set aside. .57 and .58 P R 1884, and 1B7 P R., 
1690, referred to. Baaant Singh v Asa Ram 

P R 47 of 1893. 

(13) Grant made to compensate for resump- 
tion of rent-free land. 

23^ — Liability to — Pensions Act, Ss. 4, 11 — 
Execution. 

A grant of an annuity since made by Govern- 
ment as a compensation for loss sustained by the 
grantee on account of i«T^proper i^esumption by 
Government of rent-free lands formerly belong- 
ing to the grantee is not pension within the mea- 
ning of S, 11 of the Pensions Act and is liable to 

attachment. 4 Bom 432followed. Jiban Krishna 
Ghosh V Sripaticharan Dey. 

8CWN665. 

Notes;- Pol: 30 Mad 153* 

(14) Attachability of pension in the hands 
of the pensioner. 


22B — Civil Procedure Code ( Act Xiv of 
1882), Section 266 (g)— Liability of jagir income 
to attachment— Pensions Act ( XXIIi of 1877 ), 
Section 11. 

HeZi, that a sum of money paid by the 1am- 
bardars of the village on account of jagir income 
due to a judgment creditor is liable to be attached 
in execution of decree. 57 P R 1884, followed, 
Shankar Das v Basant Sir gh . 

PR 133 of 1888. 

Sec also Mussemmst Lachmi v Bhagwan 
Singh. ! P R 133 of 1888, 


23A— Pension paid io judgment-debtor and 
in his possession not attachable — Act XXIH of 
1871, s. 11. 

Money paid to a judgment-debtor on account 
of hi» pension cannot be attached and so also 
wliil® it is at the treasury, though waiting his 
call. Kali Mall v Shazada Jilal-ud-din* 

30 PR 1874. 

23B— Pension paid to the pensioner or his 
I agent, attachable — Act XXlIi of 1871, s. 11. 

The money paid on account of pension to the 
I pei.bioin-r or his a^ent ceases to be mon^y d^e on 
account of the pension the tnoment ft is fid 
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Attachment-Oore^rf. 

Subjects of Attachment— Co 


It is exempted from attachment so long as it re- 
mains in the Treasury officer’s hands and l^as not 
been paid t^ the pensioner or his agent. The mo- 
ment it is paid it loses its privilege and becomes 
subject to attachment. (30 P R 1874, Diss) 

Lallu Mai v Mahomed Sherdil Khan. 

87 P R 1877. 


23C — Pensions when attachable — Law before 
Act, XXIIl of 1871. 

Befere Act XXIIl of 1871 it was held that a 
pension was liable to attachment though not in 
anticipation of its becoming due and that it could 
also be attached when the amount was in deposit 
in the Government treasury at the pensioner’s 
call. Goordit Singh v Bisheshur. 


79 P R 1867. 


(15) Attachment of propfictary 
the zamindari 


right in 


23D.— Pensions Act XXIIl of 1871, ss 8 and 
11 — Civ. Pro. Code s. 266 — Grant of zamindari. 


The word ‘‘pension” in s 11 of the Pensions 
Act and s 266 (g) Civ Pro Code, implies periodi- 
cal payments of r^oney by the Government to 
the pensioner in the manner prescribed by s 8 of 
the Act. Where, as a return for good services, 
land was granted once for all under a ^anacC by 
the Government, held that the grantee took the 
proprietary right in the subject of the grant 
which was transferable and attachable. ()ua3re, — 
Whether, if th#* grant had been of land revenue, 
difierent considerations would not have arisen ’ 
(4 Bom 432, AWN 1902, 161; 17 I A 181, IHCal 
216 Ref). Lachmi Narain v Makund Singh. 

26 All 617 = 1 AL J338. 


Notes.— Fol 60 Mad 163=2 M Jb T 33, 6 A 
L J 619=31 All 382=5 M L T 388. 

(B) BOOKS OF ACCOUNT. 

(1) Account Books. 

24. — Books of account cannot be attached in 
execution of a decree. Pestanji Cursetji 

3 B H C 42. 

Adjoodhya Pershad v Middleton Cohen 
& Co 3 N W 334. 

Notes:— Eef: BatUn Or 210; 26 Cal* 863, 3 0 
W N 653, 

w i 

^Qi^def fqp ppduotion in Court by Oonit 




Attachment Contd. 

(1) Subjects of Attachment— 

Although a Court will not allow account books 
to be attached and brought to sale as mere waste 
p^iper, yot to prevent a ]udgnient deb^-or from 
making away with In's books and defeating a 
decree-holder, it will be oompetent to a Court ex- 
ecuting a decree, if execution applied for by 
attachment of debts, to reqniie the judgment — 
debtor produce his books in Court and have 
them in the custody of the Court. Adjoodhya 
Pershad v Middleton, Cohen <fe Co 

8 N W 334 


(C) BUILDING AND HOUSE MATERIALS. 
(1) Materials of house. 


26. — Property specifically mortgaged- 
Procedure Code, 1882 s 266. 


-Civil 


S 266 of the Civil Procedure Code ( Act X of 
1877) prOv, (c) d-^es not prohibit the sale of pro- 
perty specifically mortgaged, albeit that the pro- 
perty be materials of a house belonging to or oc- 
cupied by an agriculturist, Bhagvandas v 
Hathibhai. 4 Bom 25, 


26A. — S 60 (1882 S ^66)- Attachment and dale 
exemption from — Agriculturist —Town residence 
of an agriculturist. 


Section 266 cl (c) of the Civil Procedure CDde 
1882 refers to a bouse occupied by an agricultu- 
rist as an agriculturist. It does not extend to 
the town residence of an agriculturist. 

Manecklal v Manilal 7 Bom L R 685. 

26B— S 60 (1882-S 266 (c)) Decree- Execution 
Attachment-Sale— Possession of the prop<=‘rty— 
Objections under the section. 


In execution of a decree, the house of the 
judgment debtor (defendant ) was attached and 
sold. The sale was confirmed by the Court. The 
plaintiff being obstructed in seeking its posses- 
sion. filed a suit to recover possession of the house. 
The defendant then contended that as he was an 
agriculturist and as the house was occupied by 
him, the materials of it could not be sold having 
legard to S 266 (c) of the Civil t'rooedure Code — 
Held, (1) that in the absence of proof the exemp- 
tion from liability to attachment or sale of the 
house did not exist for the purpose of execution 
proceedings; therefore the executing Court has 
complete jurisdiction to make the order it did; 
and that th*»refore, it was not open to tho defend- 
a' t to contend that there was no jurisdiction to 
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Attachment-Cw^rf. 

(1) Subjects of Attachment— 

order the sale of the house by reason of s 2^6 (c) . 
of the Oode (2) that as ‘strangers to a suit are 
justified in believing that the Court has 
done that which by the direction of the 
Code it ought to do, ’’ the plaintiff, who was 
a stranger to the previous proceedings was jns- 
tided in believing that the Court had authority 
to attach and sell the property. 

In Courts of law only those facta can he taken 
to exist which are proved. Pandurang v 

K^shna 6 BomL R 799=28 Bomm. 

(2) Building matcrialfi. 

27. — An ordinary creditor is not entitled to 
rateable proportion of the proceeds of the sale of ’ 
the materials of the house and buildings belonging 
to hi« -judgment-debtor realized at the suit of the 
landlord. Dayabhai Premchand v Man sing 
Lala ?J (1880) 58=4^ Bom4f^d, 

Notes.— Ap 23 All 106. 

27 A. — Civil Procedure Code 1882 Section 266 
(c)— Building site~Building site of houses occupi- 
ed by agriculturists not liable to attachment and 
sale in execution of decree. 

A having obtained a decree against the repre- 
sentatives of an agriculturist attached the site of 
their houses and contended that under Section 266 
(c) the materials of houses and other buildings 
belonging to and occupied by agncnlturisto, are 
alone exempt from sale; that the judgraent-deb- 
toTS should be allowed to remove the materials, 
sucb as bricks, beams and doors, and that ti^e site 
under the house be sold. — that the house 
and its materials could not be attached anrJ 
that the attachment of the site could not affect 
the tenant’s immunity from the attachment of 
the materials of the house which constitute the 
house as it stands. 7 Bom K30 cited. 

KIshtua T Kanahi Ram P R 59 of 1902. 

(8) House and buildings occupied by agpi- 
cultupists. 

28.— The eflect of article (c) of Sec 266 of 
the G’V'il Procedure Oode is to exempt from att- 
achment houses belonging to and occupied bom 
fide by an agriculturist, but does not exempt 
orherhonses belonging to him but not forming 
part of house dwelt yi, by him and the farm 


kll&chmeni-Gonfd. 

(1) Subjects of Attechment--Cc/e//i. 

buildings appended to such dwelling. 

Radhakisan Hskumji v Nana P J (1 883) 
300 » 7 Bom 530. 

Notes. — Kef 12 Bom 3ti3. 

28A —Execution of decree — Attachment of 
house mortgaged by agriculturist— Liability of 
such house to attachment. 

A decree-holder in execution of his decree ag- 
ainst the defendant, an agriculturist, which speci- 
fied that a house which the defendant had mort- 
gaged as security for the payment of the sum 
due to the decree-holder was to be considered as 
hypothecated for payment of the decree, attached 
the house in question, which the lower Courts 
directed to be released as non -attachable with 
reference to the provion of section 266 (c) of the 
Civil Procedure Code 

Held^ that under the circumstances the above 
clause could not be correctly construed as con- 
trolling the operation of the decree. Narain 
Das V Sher Khan P R 1 of 1889. 

28B— Attachment in execution— Agricultur- 
ists. 

The decree-holder in execution of his decree 
for some Rs ^OOU applied for attachment 
of certain houses belonging to the judgment-debtor 
who, it appeared, was a large owner of land, deriv- 
ing his income from rents paid by tenants but 
not cultivating any land himself. Of the four 
houses belonging to the judgment-debtor, the 
largest in which he himself resided was exempted 
by the District Judge from attachment on the 
ground that the debtor was an aericultunsfe, but 
the three other houses were duly attached. Sub- 
sequently the debtor applied for their release 
under Section 266(c) Civil Procedure Code alleg- 
ing that house No 2 was his byfhab^ in which his 
servants also lived, that house No 3 was used for 
the purpose of stacking fodder and as a residence 
for his son’s tutor; and that m house No 4 his 
second wife resided. The District Judge after 
enquiry found these allegations proved and held 
that the judtrment-debtor as a 1 ind o'^ni 'r was an 
agriculturist within the meaning of the said 
clause and ih«t all the houses, weie P4ititled to 
the benefit of that provision of the law, He f^- 
refore accepted the application aud rei**asa(i afi 
the houses from attachmei^t. The deerW^hqld^ 
appealed to the Chief Cqurt^ i ^ I ^ ^ 
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Atlechment-<?o»^rf. 

(1) Subjects of Attachment— 

Meld, that the on^er of the District Judge 
must be set aside Claus® (c) of Section 266 of 
the Code has the effect of conferring an excep- 
tional exemption or privilege on certain classes 
of debtors, and of trenching on the ordinary 
rights of the creditor to realize his money from 
the property of his debtor and must therefore 
receive a strict construction and not be extended 
to cases to which it does not in terms apply. The 
word “agriculturist” as therein used denotes a hus- 
bandman and a person who carries on and makes 
his living by tillage, and not a mere owner of land. 

Bawa Gurbakhsh Singh v Ghulam Qadir 

P R 47 of 1897. 

280— A khurli of the judgment-debtor, which 
he neither lived in nor used, is attachable. “ Be- 
longing to ” and “ occupied by ” are not synony- 
mous. The latter is not a mere repetition, but 
means livfed in by ” or “ used for agricultural 

1 purposes by.” Attar Singh v Bhagwan Das 

i 68 P R 1909=104 P W R 1909= 

j 2 Ind Cas 983. 

28D— House occupied by agricultutist as 
*such — Agriculturists’ town residence* 

A house occupied by an agriculturist as an 
agricultmist cannot form the subject of attach- 
’ ment. The town residence of an agriculturist is 

' liable to attachment. Matiecklal v Manilal 

I 7 Bom L R 688 

' ' (4) Execution against bhag 

29 —A house forming part of a bhag and occu- 
pied by bh«gdar as such, is exempt from attach- 
ment as a building occupied by an agriculturist. 

Jiyan Bhaga v Hira Bhiiji P J(1887) 201 

=12 Bom 363. 


Allechmenl-C'«»i^«i. 

(1) Subjects of Attachment— 
the materials of a house belonging to a bhag. 

Collector of Broach v Venilal KeshavbhaL 

21 Bom 888. 

(D) DEBTS. 

(1) Proclamation as to nature and value 
of property. 

3A — Where the property of which sale is 
sought in execution of a decree is a debt, and the 
Court receives notice from the alleged debtor that 
no such debt exists, the Court should satisfy itself 
as to the existence or otherwise of the debt and 
if it comes to the conclusion that the debt does 
not exist, should abstain from proceeding to sale. 
Harilal Amthabhai v Abhesang Meru. 

P J (1880) 6=4 Bom 323. 

Notes-Fol: 10 Mad 194. Ref. 37 Mad 67. 

( 2 ) Right and interest of vendor in 
/ purchase money. 

32 — Sale of mere expectancy or possible right 
Civ Pro. Code 1877, s. 266.— 

The right or interest which the vendor of 
immoveable property has in the purchas^-ii:|on®y, 
where it has been agreed that the same shall he 
paid on the execution of the conveyanoe, is not, 
so long as the conveyance has not been executed, 
a debt, but a merely possible right of interest, 
and as such, under this section, is not liable to 
attachment and sale in the execution of a decree. 
The person who purchases such a right or inter- 
est at a sale in the execution of a decree takes 
nothing by his purchase. Ahmed- Ud-Diu 

lihan V Majlis Rai. 3 All 12. 

(3) Claims over which British Courts 
have no jurisdiction. 



SO — Bhagdari Act (Bombay Act V of 1862), 
Ss. 1, 3, and 5 — Civil Procedure Code (1882), r. 662 
(c) — Bhagdari village-Bhag- “Homestead,” Mean- 
ing of — 

Fer Farran, 0 J and .Tardine, Parsons, and Rana- 
de, JJ — The superstructure of a house belonging 
to a bhag in a bhagdari village is exempt from 
attachment under the provisions of the Bhagdari 
(Bombay Act V of 1862), Per Candy, J — Having 
regard to the decision in i Bom^A C 46jand the object 
of the Bhagdari Abfe, it is doubtful whether the 
lue^isUtiire to exempt atta^hm^nt 


83— Though Section 26-1 of the Civil Pro- 
oedure Code does not restrict debts liable to 
attachment to debts due to a person living within 
the jurisdiction, still in case of a claim over 
which no Court in British India has jurisdiction 
there is no doubt that in the absence of proof of 
the extension of the usual comity of Courts of 
Justice by express agreement with the foreign 
State such claim cannot be attached under Sect- 
ion 266 of the Civil Procedure Code, 

Goswami Shri Jaduuathji Brijratauji 
V Bhansali Maneckchaud Rupchaud 
P J (1881)15r5 5 3^om 24^, 
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Atlachment-C'on^d. 

(1) Subjects of Attacliment““Co?2i5^? 

Court to the only person who, had the money 
been paid into Court as required by the section, 
would have been entitled to withdraw it from 
Court and such payment was certified to the Court 
held^ this was suftioient compliance with section 
2b8 of the Code of Civil Procedure 

Fida Huscn v Maula Buksh, 
21 All 145=19 WN 12 


Notes—Eef U H L J 105 

37 — Of debt — Debt due by a company — No- 
tice to manaj^er — The notice describing the debt 
as due by him — Effect of. 

Where a per'son intending to attach a debt due 
by a company gave notice to its manager but 
described the debt one due by the manager Held 
that the debt by the company was not attachable 
Balkrishna v Ori<"ntal Life Assurance 
Company 4 Bom L E 340 


37 A— CPC S 60 (1882 s 266) — Mortgagees not 
advancing the whole amount balance whether a 
debt attachment suit by purchaser— Cause of 
action 


The unpaid portion of a l^an does not con- 
stitute a debt due by a mortgagee to a mortgagor, 
and could not be attached as such in execution 
of a simple money decree against the mortgagor 
The purchaser of such a debt has no cause of 
action to bring a suit against the mortgagees 
The South African Territories Limited. (i89« A 
C 309 Bef ) Phul Chand v Chandmal, 

5 AL J49l=1908 A WN105 = 30 All 252. 
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(7) Attachment of maintenance allowance 


38— s 266 ‘ Debt ’’-Maintenance allowance 

if attachable 


Al.tachment-c’oM^i. 
(1) Subjects of Attachment 
Notes— Eef Mad 423 


(4) Debts secured by mortgage of immove- 
able property 


34— Civil Procedure Code Act XIV of 1882 
Sections 2b8, 274 and dll Sale of mortgage debt- 
Execution— Irregularity— 


In execution of a decree a debt secured by a 
mortgage of immoveable property was sold under 
the provisions of the Civil Procedure Code appli- 
cable to moveable propertj 


EeU, that the debt alone being snVl the full 
value of the mortgage was not realized and that 
the sale should he set aside 

Srinath Datt v Gopal Chundcr Mitra 
9 Cal 511=V^ C L R445 

Notcs-Disap 26 Bom d05 Fol 9 Mad 5 Dist 
10 Mad 166 Bef 20 Cal 805 


S4A— S 268— Debt secured by a mortgage of 
immoveable property— Moveable pioperty— 
Decree— Execution 

A debt secured by a mortgage of immoveable 
property is, for the purposes of execution of a 
decree under the Code of Civil Pioceduie, to be 
regarded as moveable property, and can, in exe- 
cution of such decree, be attached and sold in 
the manner provided for by S 26 1 of th<» Code. 
Bholanatha v Bat Kaslu 4 Bom L R18 

= 26 Bom 305 


The debt referred to in sec 260, OP C , is 
a perfected and absolute debt, not merely a sum 
of money which may or may not become payable 
at some future time or the payment of which de- 
pends upon contingencies which may or may not 
happen An attachment must operate at the tima of 
attachment upon some existing debt,ahd it cauuot 
be of an anti6ipfttiDg character so as to faate^n upod 
future state of property 14 Mop 1 A% 4^, fplfw- 
ed So where an attachment was made of a i 
eptance allowance which Would | 
after the date of abtabhim^i 




And 


(5) Debt creating charge on immoveable 
property 

35 — Interest in immoveable property- Civil 
Procedure Code, 1882, s 2t>o 

Where a judgment-debtor is entitled to a debt 
secured by a collateral hyphothecation of land 
and the decree holder attaches and sella the judg- 
ment debtor’s interest in the oond such interest 
is immoveable property for the purpose of attach- 
ment and sale under the Code of Civil Procedure 
IW% Turner, C Whether the 

de<^ee-holder could not sell the debt »pjiit from 
the Secunty as moveable property Appasami 
Y Scott B Mad 5 

Notes— Fol 10 Bom 121. Not Fol 2G Bom 
306. Bef 10 Mad 169 


(6) Attachment of debt 


3B(— Wh®^® ^ debt, attached under* a 268 of 
^ Piooeanre, nas o| 


Iy05 LLbUS LENT OiYlL 


kUdidhmenl-Oontd \ 

(t) Subjects of attadiimnt Contd 

life time of the grintee ReU—Tha.t thor^ was 
no legal attachment of that money Whtie the 
previous suit was co^nirable by tho M and 
was tried and determined by him it was held— 
that the judgment in the former suit was no bar 
as 10 % )udi( (ltd to the trial of the subsequent suit 
which was cogni/ible only by the Suboidinate 
Judge a id was tried bv him Han Das 

Acharjee Chowdhury v Bai»ada Kishore 
Aeharjee Chowdhti'^y 27 Cal = 

4C WN 87 

Notes— Fol 28 Cal 483 Ref 23 All lot 9 0 
WN703,12CWNU5 30 A1U46 = (1908’^ 
W N 101 = 5 A L J 251 12 G W N 145 = 
70L J 6>8 

(8) Attachment of partnership debt 

39— Execution of decree 

An uncertain sum which may or may not be 
payable by one member to anotter of a partner 
ship, not shown to have been wound up cannot be 
attached or sold m execution of a decree | 

Dwarika Mohtin Das v Ltikhimoni Da si ! 

14 Cal 884 - 

Notes— Not Fol IS Mad 447, Ex 20 Cal 
693 

(9) Attachment of debt due to a judgment 
debtor 

40— Civil Procedure Code ss 268 284 501— 

Sale of debt— Payment into Court— Pi ohibitory 
order- A decree holder by a prohibitory 
order made under s 268 (a) of the Civil Procedure i 
Code attached a debt due to his judgment debtor 
The debt was not paid into C nirt Held that the 

‘ Cmrt cannot, under s 268 of the Code of Civil 

■ Procedure, call on a person subject to a Prohibi 

tory order to pay or show cause why he should 
I not pay his debt into Court The Couit is bound 

^ to satisfy itself that a debt is due the d^^^bt must 

I then be sold and delivery made under ss 28 1 and 

I 801 of the Code of Civil Procedure, Sifiah v 
I Muekanachary 10 Mad 194 

, 41 — Attachment of debt Payment into Court 

I Though undei Section 2G8 of the Civil Proce 

j dure Code a debtor of a judgment debtor m'ly 
pay the debt, attached by prohibitory order under 
that section, into the attaching Court, such pay 
iu<“nt is optional with him, and he is not bound 
SjHd cannot be compelled by summnry process to 
make stieh payrpent Lachman Singh v Ram 
Sahai PR 9^ of 1886 I 

1;., >?9 

Lilli. > ,.i., 


DIGEST 1811-1912. 1906 


■.i.‘ 

v.l. 

a ! 


Allachmenl-Oon^t?, 

(1) Subjects of attachment— 

4lA C P G 5 bO (1882 S 265) Attachment and 
sale of deposits under— Provident Funds Act S 4. 

When a person retires fi ore his service, the Pro- 
divent Funds standing to his ciedit become repay- 
able on his demand or at his option they are no longer 
compulsory deposits within the meaning of S 4 of 
the Provident Punds Act 1897 Prom that time for 
ward, toe sum becomes a debt due to him by the 
Provident Fund and can be attached under 8 265 
of the Civil Procedure Code 18S2 MiUcr v B B, 
and C I Ry 5 Bom L R 4S4 

(10) Attachment by a judgment creditor of 
a debt due to judgment debtor by a third 
party 

42— Civil Piocednre C:)de, 1882, ss 267, 268, 
and 503 — Lxecntion — Practice— Garnishee Order 
upon third party to pay where debt admitted— 
Proceduie where existence of debt not admitted 

When a debt alleged to be due by a third 
party to a judgment debtor has been attached by 
the judgment creditor the Court may under s. 
2t>8 of the Civil Procedure Code (Act XFY of 1882), 
make an order upon the garnishee for the payment 
of such debt to the judgment creditor in case the 
former admits it to be due to the judgment debtor. 
Where however, the garnishee denies the debt, 
theie IS no other cours<^ open to the judgment- 
creditoi than to have it sold or to have a receiver 
appointed under s 503 of the Code Toolsa 
Goolal V Antone 11 Bom 448, 

42 A— Attachment — Debt— Garni'ihee order— 
Delivery of ch( quo to creditor— Effect of subse- 
quent receipt of attachment order— Stopping 
payment— failure to affix copy of order in Court 
house— Civ Pro Code (Act XIY of 1883), Ss, 268, 
484, 486 493 

Where a clicque has been given m respect of a 
prf' existing debt and the drawee is served with 
a garnishee order, he is under no obligation to 
stop payment 

Where an order attaching money p lyable to 
A and lying m the hands of a Government officer 
IS served upon such officer, but he has already 
delivered a cheque to an assignee of A, the cheque 
becomes completely the assignee’s property and 
cannot be affected by any subsequent attachment 
against A 

Where a debt is attached ,wh‘»ther before judg- 
menb or m tx .a loa of decree^ copy of the order 


iSvl I 


1^' 


m 
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AUachm3nl-Co»<rf. 

(I) Subjects of attachment— 

of attachment must be fixed up in a conspicuous 
part of the court-house. Failure to comply with 
this prevision invalidates the attachment as against 
third parties. (1898) 2 Ch I).582; 78 L. T. 804; 
47 WEB 60 I 67LJCh518;(1884) Ok E 3d2, 
Fob 3 Bom 49, Fob 9 0 W K <593, Fob 
R. M. A. R. M. Arunachellam Chetty v Soma- 
«findaTam Chetty, 12 Ind. Cas S69 

43 — Application for attachment of debts said 
to be due to judgment debtor — Benial of Debts 
and alleged debtors— Procedure. — Where a Court 
is asked in execution of a decree to attach debts 
alleged by the deciee-bold^r to be due by third 
person to the -judgment-debtor, it is no business 
of the Court to determine in the first instance 
whether the debts are really due or not, or to 
refuse execution if the parties alleged to be debt- 
ors to the judgment-debtor deny that they are so. 
But after attachment the Court may either 
sell the debts after giving notice to the intending 
purchasers that, the existence of some of 
them is denied by the alleged debtors, or may 
appoint a receiver to realize the debts by brin- 
ging suits against the debtors. Maharaja of 
Benares v. Patarj Kunwar. 

AWN (1905) 277=:28 All 262. 

(II) Order prohibiting Creditor from 

recovering debt. 

44 — Suit in respect of debt attached. 

S, 268, clause (a) of the Code of Civil Proce- 
dure does not mean that, while a debt is under at- 
tachment, the person to whom the debt was 
originally owing, should be debarred from bring- 
ing a suit in respect of it. What it prohibits is 
the recovery of the debt, and the payment of it 
by the debtor to the creditor. Shib Singh v 
Sita Ram. 13 All 76=10 W N 194 

notes— Ap: 17 All 198 P C; Fol; 14 AP 162. 

4S-0 PCS. 60; 0 21. r. 46 (1882-Ss. 266-208) 
I •—Attachment — Debt — Monthly allowance of 
, ‘(febt’— Contingent and existing debt — Debt pay- 
able in future Attachment of part already accru 
ed due: 

A monthly allowance given in payment of an 
antecedent debt and acknowledged by the debtor 
as such is attachable in execution, being a debt 
acgpdng due and actually existing with a right 
to pyment on s^n4 after the 


Altachment-(?o««<t. 

(1) Subjects of attachment— 

months. Tho decree holder applied on the 21st 
December for the issue of a prohibitory order in 
respect of half ot’ the allowance for the month 
of December, and the order was issued dn the 
23rd December. — ATeZi, that the attachment was 
validly madf^, inasmuch as three weeks of the 
December allowance had already become an exist 
ing debt, though payable on a future date. 27 
Cal (38) 14 Moo I A 40 ref to. Mahavani Dambai* 
Koeri v Rai Sham Kissen Das 9 C W N 703 

Notes-Re. 130WN115^7CLJ 668. 

46- 0 P. C 0. 21, r. ^6- Prohibitory order — 
Suit by creditor to recover attached debt — 

“ Recovery. ” 

Meld, that a written order made in execution 
of a decree under Section 2n8 (a) of the Civil 
Procfcdure C)de, prohibiting a creditor from re- 
covering a debt and the debtor from making pay- 
ment thereof until the further order of the Court 
does not incapacitate the creditor from institut- 
mg a suit against the debtor in order to recover 
the debt. 13 All 76 cited. Nandu v Sunday. 

P R 142 of 1894. 

(12) Debt of which the amount is 
unascertained. 

47 — Piincipal and agent — Vendor and purch- 
aser — Civil Procedure Code (I8t2) s. 2o6. 

Where mon'^y is due by an agent or vendee 
to his principal or vendor, the principal’s or 
vendor’s claim against his agent or vendee may 
be attached and sold in execution of a decree 
against the principal or vendor as a debt under s. 
266 of the Code ot Civil Procedure, and it is not 
necessary that the exact amount due to the prin- 
cipal or vendor should be ascertained prior to 
attachment and sale. 7 B L R 186; 14 moor’s 1 A 
40;6 moore’a 1 A 610; 5 B L R 382, L R 4 lx 260 
considered. Madho Das V Ramji Patak 

16 All 286 

Notes-Ap: 22 All 245i; Ex 21 All 20iBef.- 11 
OWN 1138 F B; 9 0 L J 485; 31 Cal 
954 FB. ni8s:6 0i,.r iB5FBEet:28 
Cal ‘*92; 17 All 69: 34 AH 964 F B; 19 
All 832; 28 AB 6*B P A L*# 266= 
(1906) W N 99; (1904) W H 61; 26 All 
,47 W 4 £f 611 ;, AIJ 
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Allachment-<?on/(i. 

(t) Subjects of attachment— 

(13) Suit by judgment debtor pending 

attachment of debt. 

47 A— Right of suit-FIaintiff’s decree against 
defendant’s landlord — Attachment of lent due to 
landlord —Suit for rent by plaintiff —Whether 
suit is for rent — Attachment of debt — Right to 
sue debtor — Small Cause Court- Jurisdiction. 

The plaintiff alleged that, in execution of a 
decree held by him against the landlord of the 
defendant, be attached the rent which had already 
accrued due, and he sought to recover in this amt 
the money payable by the defendant to his land- 
lord the plaintiff’s judgment-debtor. 

JIM^ that the suit was not one for rent, but 
for money due to the plaintiff, and the Small 
Cause Court had jurisdiction to try the suit. 

Ohiter dictum : — Mere attachment of a debt 
does not prevent the judgment-debtor from suing 
his debtor, though he is not entitled to receive 
payment from his debtor, unless the claim in 
respect of which the debt is attached has been 
satisfied 13 All 7b; ?7 All 193; 22 I A 94, Ref. 

Amrita Lai v Sbyama Charan 
10 Ind Cas 569. 

(14) Collecting debts under* attachment. 

47 B— Execution of decree - Debts under 
attachment-Contempt of Court— Inherent powers 
of a Court-Limitation. Where debts have been 
attached under an order of the Court and, so are 
in its custody, any person ^^olleoting them, acts in 
contempt of Court An application by the attach- 
ing creditor asking the Court to compel such 
person to disgorge the money and pay it into 
Court, under the penalty in case of refusal of 
being arrested, is not an application for execution 
of his decree, but an application to the Court to 
exercise its inherent powers in compelling restitu- 
tion of money improperly collected in defiance of 
its orders. 'J o such an application the limitation 
rules provided for applications to execute decree 
are not applicable. Godu Ram v Suraj Mai 

2 A L J 16«1905 AWN 9=27 All 378. 

( e ) DECREES. 

( 1 ) Other* propei»ty. 

48^Act Till of 1S59, s. 206 — Decree. 

I 

^ decree| of Court f eh ^ within the description 
^ M nther prop^rtv’^ipi 206 pf the Oiyil Prooe^ 




^ Uachment-C'ow^of. 

(1) Subjects of attachment— 
dure Code, and was therefore, liable to attachment, 
which should bo made under s, 2*^7. Gholam 
Mahomed v Indra Chand Jahuri. 

7BL R 318=15 W R34. 

^2) Immoveable property. 

49 — Execution of decree, Sale in. 

A decree is held to be part of a judgment-de- 
b tour’s effects and not to fall under the .head of 
immoveable property. Bunshee Mohun Doss v 
Hurochundcr Doss Cliowdhry. 

W R 1864 Mis 28 

(3) Decree for mesne profits. 

I 50. — Civil Procedure Cole, 18.^9, s. 232 — De- 

cree for money — Attach merit pending ascertain- 
ment of mesne profits. 

A decr**e for mesne profits to be ascertained 
an execution is a decree for within the ’^meaning 
of s. 232, Act VIII of and there is no irre- 
gularity in the decree holder applying for attach- 
ment of the judgment-debtor’s property pending 
the ascertainment of the mesne profits. Sharoda 
Moyce Burmonce v Wooma Moyec Shr- 
monee. 8 W R 9. 

< Notes:— Ref: 2 M L J 288«*30 Mad 2.^. 

50A.— Execution of decree— Attaching cre- 
ditor — Only person entitled to execute— Original 
decree-holder not entitled until Court cancels 
attachment — Application by decree— holder~- 
Uoes not save limitation— Section 373, C. P 0 
1882. 

A instituted a c;uit against B for lecovery of 
damages on the ground that B who attached, in 
execution of his decree against A, a decree for 
money held by A against C, and who realised 
otherwise the amount due from A to himself 
allowed the decree by negligenee or in collusion 
with C to lapse by efflux of time* 

m>ld> that A was entitled to a decree. The 
attaching judgment-credi'tor is the only p»^son 
who could have executed the attached decree 
and the original holder of the decree is abso- 
lutely precluded from executipg his decree, unless 
the Court which issued the notice of attach- 
ment cancels the notice (Section 273,0 1> 

Any application for execution made by the 
I holder would he mfruotuoup and any such apph*. 
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Attachment-(7on«(l. 

(1) Subj ects of attaclim.0 it — Confti 

cation by him. would have been u'leloss to save 
limit-ation IB M L J 265 . 21 Mad. 4-17 and 24 
0al 778 Bef 27 All 619, B^l Oal 867; 7 Bom 459 
^464), Ref. Thacb^* kavU Unni Koya v Arapa- 
yil Pathutti Umniah, 9 ML T 312 = 

21 M L J 577=9 Itid Gas 786. 

50B.-0 PO 0. 21 r 53 , a.U4 (1) (1882 ss. 27B 
583 )— Money decree—Bigbt to recover mesne 
profits by way of restitution is not a decree for 
money. A right to recover mesne profits by 
way of restitution is not a decree for money, and 
so cannot be Attached as such. Section 275 0 P 
C, applies only to cases whore the right attached 
is one expressly settled by the decroe. }^emhle: | 
If summary order under sec. 583, C P 0, award- 
ing mesne profits, is passed prior to the attach- 
ment, it might be a decree under S 273, G P 0. 
Vasudeva Rai Vafman v Narayan Patter. 

24 Mad 342. 

(4) Decree for money obtained by 
Judgment-debtor. 

51. — Debt— Civil Procedure Code ( 1877 ), 
(1882) ss. 266, 273. 

A decree for money obtained by a iudgment- 
debter is not a debt which, by ’^irtuc of s. 2G6 of 
the Code of Civil Procedure, can be attached and 
sold. Where a decree-holder desires to render a 
decree obtained by his iudgment-detber available 
for the satisfaction of his own decree, the proce- 
dure laid down by a. 273 of the Code of Civil 
Procedure must be allowed. Tiruvengada 

Chari v Vythilinga Pillai. 

6 Mad 418 

Notes: -Pol.- 20 Cal 111,16 Bora 522. 

(5) Money-Becfce. 

Pro 1877, s, 273. 

that Act X of 1877 does not contera* 
plate the sale of a decree for money m the result 
of its i attachment in the execution of a decree, 
and the attachment of a decree for money in the 
mode ordained in this section cannot lead to 
its sale. 

Eeld also that the last clause of this section 
applies to other than money-deeroe 

Where two decrees for money, although they 
rere not passed by the same Court, were being 
le^iecuM by the sum® Onurt, )¥U that the p Wb 


Altachmenl-Coni:c/. 

(1) Subjects of attachment— Co 

sions of the first clause of this section were 
applicable on principle. Sultan Kuar v 
Gulzari Lai. 2 All 290, 

Notes.*— Fol : 20 Cal 111; 16 Bom .522 Dist: 

21 All 405. Ref * 28 All 771 P B=1 M 
LT 247 =3 AL J 685 = (1906) W N 237. 

52A.-C P 0.0 21 r 53 (1882 S. 273 )— Money 
decree — Decree on a mortgage— Applicability of 
section 273. 

A decree upon a mortgage is not a money 
decree within the provisions of section 273. 

Baij Nath Lohea v Binoyendra Nath Palit 

6 C W N 5. 

Notes Ref : 28 All 771 F B= I M L T 217 
= 3 A L J 585 = { 1906) W N 237. Fol: 12 
CWN 626 = 2 CL J 499. 

53B.— C P C 0 21 r 53 (1882 s. 273). A decree 
in a suit for dissolution of partnership is, for the 
purposes of execution, to be regarded as a money 
decree. It can be attached but cannot be sold ; 
and the only remedy respecting it is the proce- 
dure uader s. 273 Civil Procedure Code, 1882. 
Sidlingaya v Shankarapa. 5 Bom L R 529 

=27 Bom 556. 

520.— CP CO. 21, r 53 ( 1882— S 273 } De- 
cree for sale on mortgage — Attachable in execu- 
tion. A decree for sale upon a mortgage is not 
a decree for money and can be attached and sold 
in execution of a money decree under the penul- 
timate clause of section 273 of the Code of Civil 
Procedure. A. W. N. 1581 P. 123 Orrrruled ; 
A. W. N, 1893, P. 181, 27 All, 501; 4 0. W. N. 
55 ; 6 0. W. N. 5 ; 26 All 91, Uefernd to 

28 Mad 241, Not followed, 2 All 290, Refer- 
red to 

Delhi London Bank, Ld. v Runwaf Pafta^ 
Singh (F B) 1 M L T 247^*28 All 771«» 
1908 W N 238 »3 A L J 585, 

53 Saleable property »0ivil Procedure 
Code { Act XiV of 1882 ), ss. 256 and 275— 
Adjustment of decree afhr attachment. 

The paifcioular procedure prescribed by s, 273 
of the Civil Procedure Code ( Act XIV of 1882 ) 
18 clearly confined to money-deprees, and there- 
fore such deereest *bosold afte^ being 

at|ia#hed? all othei! ^eoroea sire both h&t^hab^aijid 
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( 1 ) 


Attachment- 

Subjects of attachment— 


saleable as “ saleable property ” under s. 266 of 
the Code. A decree being attached as directed by 
s. 273 of the Civil Procedure Code, its aliustraent 
subsequent to such attachment cannot be reco- 
gnized by the Court 

Gopal Nanashet v Joharimal. 

Dada Balshet v JohaHmal. 

16 Bom 522. 


Notes Ref : 27 

771 FB =1ML 
( 1906 ) W N 237. 


Bom 556 ; 28 All 

T 247 = 3 ALJ 685 = 
Foi:2GL J 199. 


54. — Sale of mcney-decre®— Suit in forma 
pauperis — Recovery of Court-fees by Government 
— Mode of executing a decree — Civil Procedure 
Code (Act XIV of 1882), ss. 273, 281, 411— A 
plaintiff sued in forma pauperis and obtained a 
decree for money. When the suit was decreed 
an order was made in favour of the Collector in 
pursuance of which order the Collector attached 
the decree under s. 273 and sold it nndei s. 284. 
Subs'^quently the decree-holder applied for exe- 
cution of his decree. It was held, that the pro- 
visions of 8. 273 did not contemplate the sale 
of a decree for money hut they were introduced 
into the Code for the purpose of showing in what 
manner the attachment of decree under the Code 
shall be made available on behalf of the attach- 
ing person. 2 All 290, and 6 Mad 418, followed. 
SemhJp—-^. 411 does not jnstify the Court in 
selling a decree on the application of the C<^1- 
lector because the section provides that persons 
who have been successful as paupers shall, so 
far as the subject-matter of the success is con- 
cerned, be liable to satisfy, oat of what they re- 
cover, the amount of the fees which have been 
for a time, pending the decision of their suit, 
remitted to them. Jotindro Nath 

Chowdhfy ¥ Dwafka Nath Bey. 

20 Cal 111. 


(6) Becree for possession of land 


55. — Immoveable property. 


AUachment-Co^i^ci, 
(1) Subjects of attachment— 
(7) Decree for redemption. 


56 — The omission to do so nebbing in the 
atlacbment and sale ot a decree, which ought to 
have been done under the Civil Procednre Code 
does not invalidate the sale or the purchaser’s 
title, but is at most a m'^teria^ irregularity to 
which objection may be taken by the proper per- 
sons, in default of which tne sale becomes ab- 
solute. Naigar Timapa v Bhaskar Par- 
maya. P J (1886) 52=10 Bom 444, 


A decree for possession of land is of the nature 
of immoveable property, and a Judge has no 
jumdiction to interfere with the order of a lower 
Court setting aside the sale of shch a d<^ree, 
"ifiobkoonrSsa V. Pewan 
I ^ t 4 W H fflis.i 22, 


(8) Attachment of decree of Revenue 
Court in execution of a Civil Court 
decree. 


57. —Revenue Court decree. 

A Reveuue Court decree cannot be attached 
under s. 273 of the Code of Civil Procedure, but 
may bfe attached as an ordinary debt under s. 
268, Code of Civil Procedure. (26 All 496), and 
(7 B L R 318), referred to. (5 W N 123), and 
2 ^l 11 290 distinguished. Auba Blbl v Abu 
Jafar. 21 All 405=19 W N 157. 


Notes. — Ref; 2i All 182, 


(9) Decree dissolving partnership. 


57 A. — What can be attached. 


A decree dissolving partnership can be attach- 
ed. Sidlingaya v Shankarapa. 

5 Bom LR 529 = 27 Bom 556. 


Attachment— Subjects of attachment— dec- 
rees See Right of suit, 7 M L T 


CIO) 


Effect of reversal of decree attach- 
ed by a creditor. 


against 
Before 
an ap- 


of a creditor attaching a decree 
— Eeversai of decree on appeal— Remedy of oie* 
ditor, 

G attached* in execution of a decree 
R, a decree, got by the letter against M. 

G could reap the fruits of his attachment, 
peal, which bad been preferred against the at- 
tached decree, was concluded by a compromise 
between R and M, the effect of such a compro- 
mise being to reduce the amount due to R under 
the original decree by a very large snm. The 
actaehing creditor G, protested against the com- 
promise but th-* appellate Court passed a deciee 
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Attachmeal-O’unw. 

(1) Subjects of attachment— 
f»n the basis of the compromise, disallowmsr th^ 
objection of Q. G, now, proceeded to e-^ccute the 
original decree, which he attached. The execu- 
tion Court refused to execute the decree, on the 
ground that it had been re-placed hjf the decree 
of the appellate Court baned as it was on the 
compromise. Hence this appeal. Held, what- 
ever might be the inconvenience or loss to 
which the attaching creditor might be put by the 
compromise of the appeal, the original decree 
was no longer subsisting, the same having been 
replac'^d by the decree of the appellate. Couit, 
and the attaching-creditor was without remedy 

was himself to blam^ for having attached a 
decre“ as to the reversal of which on appeal, theie 
was a chance. Ganpat Sliah v Ram Chand. 

22 P L R 1905. 

CF) EQUITY OE REDEMPTION. 

58. — Civil Proc5dare Code (18827, ss. 21)6 & 
274 —Transfer of Property Act (Iv' of 1882), s.60 
— Immoveable pioperty. 

The equity of redemption of the mortgagor is 
in moveable propel ty, and is, as such, liable to 
be attached and sold in execution of a decree un- 
der 8, 266 of the Civil Procedure Code (Act XIV 
of 1882}. Its attachment can be efiPeoted under 
s. 274 of the Code by an order prohibiting the 
judgment-debtor from deahng with it m any 
way and all persons from re'^eiving it, such order 
being proclaimed and notified as therein directed. 

Parashram Harlal v Govind Ganesh Pop- 
gaumkar. 21 Bom 226. 

Notes. — Rel: 36 Bom 301. Ref* llBomLR 
26; 33 Bom .ill. 

(G) EXPECTANCY. 

(1) Sum to be paid in future. 

59. ^ Whether a mere expectancy is 

liable to attachment and sale in execution of 
decree, DooH Chand v Brij Bhukan I 

Lai Awasti. 6 C L R 528 = 

10 C L R 61. 

6Q.-0 P 0 0 20, r.l4 ; 8.60 (xlot XIV of 1882, 
seettons 2l»,2(?6) clause (K) decree for pre einp- 
< ij.oh'T-'Attechraent of property by decree -holder 

the gi|coeasfnl pre emptor prior to sell illegal- 
Ooutigen\ right. 

When asuitforpre emption is decreed, but 
pripr to acquisition of the property by the pre* 
emptor a decree holder of his attaches the pioper- 
ty ..and “it is subsequently sold, held that what the 
decree-boUer of .the pre emptor attached is a con- 
tigent interest not liable to attachment under the 


Allachmenl-C'ow^c?. 

(1) Subjects of Attachment— 

provisions of section 256, clans'^ (K) Code of C P., 
and that the subsequent acquisition of the pro- 
perty will not validate the attachment. 

Gorakh Singh, v Sidh Gopsl. 3 A L J 183== 
(lft06) AWN 69=28 All 383. 

61. — 0 PCs. 26d (k) Resulting trust is not 
a mere expectancy or contingency under S. 266 
(k) of the Civil Procedure Code, 1882. 

Antao V Ardeshir Byramji 1 Bom L R 303. 

60B.- C P G S. 60 (lSS^ s 266) Attachment, 
whether offerings to deity liable to— Hindu Law. 

Offerings which may m future be made to a 
Hindu Deity cannot be attached in execution of 
a decree for money against the Deity inasmuch 
as the offerings, being voluntary, are entirely un- 
certain. Shoilajaund Ojha v Pcar*y Cliurn 
Dey. 6 C W N 728=29 Cal 470. 

61. — Civil Procedure <^ode, 1859 s. 205. 

A sum receivable by way uC assignment is not 
liable to he attached and sold ui execution of 
decree. Sham Chutider Baboo v Teeluck 
Chtindep Baboo. 2 Hay 142. 

61A..-C. P. C 8. 00. (1882 section 266) Right 
to get profits m fuifure years— Attachment. 

The decree-holders applied for attachment 
of profits then due to their judgment debtor from 
the lambardar a« well as profits which would ac- 
crue at a future date. Held that m the profits 
of future harvest, the judgment debtor had only 
a possible neht to get a share, and this possible 
light was not liable to attachment having regard 
to the provisions of section 2SG of the Code of 
Civil Procedure. Shee Singh v Sri Ra^m. 
4 M L T 10 = 5 A L J 251=1908 W N 101= 

30 All 246. 

(2) Claim under pending award, 

62. — Property, Definition of. 

Under s, 205 of the Civil Piocedure Code, 
sums to be Mttached must not be inchoate, but 
existing and definite; and although liquf^ted 
demands in their nature definite add certain, 
though Mil? Ide and unproved, may he seiared/, a 
mere expectancy or a mere right of siiifi cannot 
be attached; the attachment must operate at the 
time of attachment, and not be auticipatory, so 
as to fasten on some fa bare «tate of property, in 
which the suit may result.' . A claim wdich m^v 
* ’ iu s 4 
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AUachment-Con^(f. 

(1) Subjects of Attachment“C4>?ijf<^. 

accrue under a pending award cannot be sold in 
execution. Tiiffazal Hossein Khan v 

Raghonath Prasad. 7 B L R 186= 

14 Moore’s 1 A 40 
See Bhaichand Bin Khcmchand vFulchand 
Harichand 8 Bom A C 150. 

Notes:— See 14 M 1 A 40. 

f3) Attachment of future estate 

63. — Construction according to Mahomedan 

law, of grant of such estate Civil Procedure 

Cdde(i882). s. 266. 

A mahomedan settled on bis wife a fractio- 
nal interest in certain property. That interest 
was bestowed previously to a mortgage. The 
interest was purchased by the plaintiff, the mort- 
gagee at a judicial sab. The settleijjent was 
made on the condition that, if he should have no 
child by her, his two sons by another wife 
should each have an estate therein. He died 
without other children, JSeld that the two sons 
had taken definite interests capable of being at- 
tached within s. 266 of the Civil Procedure Code, 
not being mere expectancies. Umesh Chunder 
Sircar v Zahur Fatima, 18 Cal 164= 

17 T A 201. 

(4) Expectancy of succession by 
survivorship. 

64. — A spes successionis, an expectancy of 
succession by survivorship,” is not attachable un- 
der s. 266 rk) of the Civil Procedure Code. 

Anandibai v Rajaram Chintaman Pethe. 

P J (1897 ; 440 = 22 Bom 984 

Notes:— Ref: I Bom b Pv 303. 

64A~C P. 0, S. 266:- -Future melvaram— 
Inalienable shrotriem — Pensions Act XXI 1 1 of 
1871, Ss. 4, 11. 

Future melvaram rents of an inalienable shro- 
triem Inara cannot be attached under 8. 266 of 
the Civil Procedure Code in execution of a decree 
against the shrotrieradar, nor can a receiver be 
appointed to collect such rents for the discharge 
of the decree. Rajabidar Naidu v Chandra- 
ppa Naidu. 4 M L J 13. 

(H) IMMOVEABLE PROPERTY CHARG- 

ED WITH MAINTENANCE, 

(I) Immoveable property assigned f >r 
maintenance with proviso against 

alienatioi. 

— ^Oivil Procedure Code (Act XiV of 1^8^) 
8. ci (J)^^abql assigned lor maintenance 


olwl&w witll ptovi4o against ahCnatlbn— 
}&nd exempt fipon^ attachmepC 


1 




Attachment- Conii. 

(1) Subjects of Attachment— Co 

By a deed of assignment the usufruct of cer- 
tain land was given to a Hindu widow for her 
maintenance, the deed expressly stipulaUng 
that the same was not to he in any way alie- 
nated A judgment-creditor of the widow caus- 
ed the land to be attached m execution of a 
money decreA 'J he widow contended that the 
land was protected fiom attachment under s.£C6 
of the Civil Procedure Code fAct XlV of 1882*). 
Both the lower Courts disallowed the widow’s 
contention. On appeal to the High Court, — 
Meld, reversing the orders of the lower Courts, 
that having legard to the pioviso against aliena- 
tion contained in the detd of assignment, th#» 
usufiucluary interest in the land assigned to the 
widow was one over which she had no power of 
disposal, and, consequently, could not be attach- 
ed and sold in execution of a money deciee 
against her. Diwali v Apsji Ganesh. 

10 Bom 342. 

Notes:— D.st: 20 Gal 273, 16 All 371. Ref: 16 
All 443; 9 C W N 300. Fol: 15 M L J 7. 

(2) Property-assigned to Hindu widow 
in lieu of maintenance. 

66.— S. 2CC (1)0. P. 0 — Immoveable pro- 
perty assigned m lieu of maintenance. 

Meld^ that an interest m the income of im- 
moveable property assigned by way of mainte- 
nance to a Hindu widow by the members of her 
family is not capable of being attached and sold 
in execution of a decree against t^e widow. (10 
Bom ‘•'42) lef. Gulab Kumar v Banshidliar 
15 Ail 371 = 18 WN149. 

(3) Crops standing on land given for 
maintenance. 

66A.— C. P. C S. 60, cl. (n) — Attachment in 
execution of a decree- Crops standing on land given 
for maintenance— Such crops, whether liable to 
attachment — Distinction between them and a 
right to future maintenance, pointed out. 

Where a certain land is given to a Hindu wi- 
dow by the will of her deceased husband, to be 
€n3oyed by her during life in lieu of maintenance 
what she acquries under the grant is not a right 
to maintenance but to the usufruct of the pro- 
perty; so that the produce of the land, ag it ac- 
crued, becomes at once her property. Therefore 
the crop growing on the land, being her property 
must be a^^ailable to answer her debt and is li- 
able to attachment in execution of a 
tpined a^in|f her. 
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At'achmenl-<?on«^?. 

{!) Subjects of Attachment— 

What is interdicted by the legislature in cl. 
(d) of S. (50 of the Civ, Pro. Code, is attachment 
of a mere right to a future maintenance, and not 
of a debtor’s property or any interest in property 
though such property nr interest might have 
been granted to him or her for maintenance. 

cl, (n) of S. 60, Civ. Pro. 
Code, would apply where the right to main- 
tenance is derived undfr the general Hindu or 
Mahomedan Law, or under an in«!trument in the 
nature of deM or will ' 15 M L J 7 ; 10 Bom 

342, Dist. GovitidaPillai v Ganapathy Pillai. 

(1911) 2 M W N 563 = 10 M L T 493. 

(I- J) JOINT FAMILY Sc REVERSIONARY 
INTERESTS. 

(1) Interest of member of joint family 

67, — Civil Procedure Code, 1859, s. 205. 

Qiuere—M&y not the creditor f'f a member of 
a joint Hindu family have, under Act VHI of 
1869, s. 205, some remedy against the property to 
which his debtor may be entitled^ Kali Pudo 
Banerjee v Choitun Pandah, 

22 W R 214, 

68 — An undivided share in a joint Hindu fa- 
mily can be attched in execution, aud even befoie 
sale an attchm‘»nt and order for sale suffice to 
create such a charge as will defeat the right f>f 
survivorship. 

An attaching creditor who has taken actual 
possession of a share cannot be deprived of any 
part of it by an arrangement made by bis debt or 
behind his back and subsequent to the acquisition 
of bis rights. 

Per Manade^ /.—An attachment placed by a 
judgment creditor, bsfore a suit for partition is 
Instituted, has the effect of a sorb of judicial hypo- 
thecation which cannot be disturbed by the results 
of any partition suit to which such judgment-credi- 
iof is not a party. Pspikh Glrdarlal v Thakor 
Fetelfcsing. 2 Bom, L. R. 32. 

68a.— 3, 60 (1882 S.266)— “Disposing power” 
—Meaning of. 

Disposing power includes the power of a Hin- 
du father or manager to dispose of the shares of 
other members of the family in joint prop(rty 
for necessary purposes. 11 Bom 37 and 19 Mad 
74fMlowe|d. Nana Chrtti v Chidai*a Boyi- 


AUachmenl-Conii. 

(1) Subjects of Attaclim«'nt— 

Notes.— Ref: 6 Bom L R 925; U C W N HR. 
Appl: 27 Mad 375, 

(2) Reversionary interest. 

69. — Execution of decree. 

R 0 D, a Hindu, died possessed of property, 
leaving as his heiress his widow, R. D. He also 
left four daughters, two of whom dicvl in the 
lifetime of their mother, each leaving a son, R 
D died, leaving * her surviving two daughters, 
P D and J D, who succ'^eded to the estate ^f E 
0 D. Held that J B, one of the’sons of J D, had 
no such interest in the property as could be at- 
tached and sold m execution of a decree against 
him. Bhoobunmohun Banerjca v Tliakoor- 
Doss Biswas. 2 Ind Jur N S 277= 

15 W R F B 18 note. 

70. -C V C Act Yin of 1859, s 205— Property, 
Right of — Interest of Hindu heir expectant on 
death of widow. 

The interest of an heir, according to the Hin- 
du Law, expectant on the death of a widow 
in possession, is not property, and, therefore, 
not liable to attachment and sale in exeeutinn of 
a decree under s. 205 of Act VHI of 1859. 

Ram Chandra Tantra Das v Dharmo Nara- 
yan Chuckerbutty. 7 B L R 341 = 

15WREB17. 

Koraj Koonwar V Komal Koonwar. 

6 W R 34. 

But see Gs»ur Hsri Dutt v Radhi Gobind 
Shaha. 7 B L R 34^3 = 12 W R 54, 

Notes— See 15 W RFR17. 

(3) Interest of grandson on in Mitakshara. 

71. — In a joint Hindu family governed by the 
Mitakshara, a grandson can enforce partition in 
the life time of his father and grandfather. 

Jogul Kishore v Shib Sahai 5 All 430. 

Notes.-Fol: 18 Mad 179; 31 Oal 111; 7 
OWN 688. Con: 16 Bom 29 F B. Ref: 
7 Bom h R 232. 

(4) Interest of uudivided mepiber of 
joint family. ^ 

72. — Death of iudgmftnt.d0btor— Avoida-nce 
of right of survivorship by the attaohhien|, 

lo the Madrasi Presidency^ the in%r'e$| 
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Atlachment-^'onW. 

(1) Subjects of Attacbment~“Co72f/^. 

a Hindu family has bfen ati ached in (xccntion of 
a decree for the personal debt of such membei, 
and the judgment-debtor dies pending attach- 
ment, a valid charge is constituted in favour of 
the judgment-creditor which will prevent t!^e ac- 
crual to the other co-parceners of the right of 
survivorship. Bailur Krishna Rau v Lak- 
shmana Shanbhogue. 4 Mad EO?. 

Notes.— Dist: 19 M L J 401. Ref: 8 Mad 
506; 10 Mad 367; 22 Bom 640; 17 M L J 
334; 30 Mad 413, H2 Mad 129. 

(5) Right of son to succeed by survivor- 
ship. 

73. — Civil Procedure Code, 1859, s. 205. 

The right of a sou to succeed by survivorship 
to his father’s specific share of property cannot 
be sold in execution of decree, such right being 
too remote. S. 205 of the Code of Civil Procedure 
which specifies the kinds of property which aie 
liable to attachment and sale m execution of de- 
cree, makes no mention of contingent interests. 
The property must belong at the time to the de- 
fendants. Gout* Surun Doss v Ratn Surtin 
Bhukut. 8 W R 253. 

(6) .Son’s interest in ancestral estate. 

74, — Reversionary rights— Death of son be- 
tween attachment and sale. 

The rights of a Hindu son durins: his father’s 
lifetime in ancestral property, viz , a r^ght of 
joint enjoyment thereof nnler the father’s ma- 
nagement, and a right of partition under certain 
circumstances, together with the right of succeed- 
ing the father in the managpraent after his 
death, may be vested rights, and are undoubtedly 
rights of an incipient proprietary character, but 
they do not constitute a tran:sferable or inben- 
tabie property, and they cannot survive the per- 
son in whom they are vested. Goor Pershad 
V Bkeodeen. 4* N W 137. 

Notejs.— Over: 6 Cal 148 P 0. Hot Fol: 4 Mad 
302. Ap: 11 B H 0 B 76. Ref: 7 H W 
P 261 1 3; 20 Cal 896; 4 Mad 73 F B; 15 
All 495. 

(7) to attacbmeut and sale. 

H|»4u widow". 

f On© tW owner of a certain village, had 
son J. X had two wives. By his first wife he had 
a son Z7. Xa second wife was by whom: he had 
a son whose widow is X, the defendant in the suit.! 
X die<^leaving fThis son,<?his widow, and iThisI 
ion’s Widow, and on Ilia HMntorited 
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(1) Subjects of Attachment— 

village. Prior to the year 1874, 77 had made a gift 
to ('jf ot 105 higka'i situate in the villiage. In 1874 
the rights and interests of in the village were 
sold by auction and purchased by T, the ancestor 
of the plaintiffs. 6^ by a deed of gift conveyed the 
lo6 lighas to K and ultimately died on 26th Jan- 
uary, 1883. Plaintiffs then sued to set aside the 
gift and for possession of the land, The learned. 
Judge found that the land was given to 
6r in lieu of her maintenance which she was to 
hold rent-free for her life and that she had been 
in possession thereof for twenty years. Further 
chat /"had the right to resume the land and assess 
it to rent on the death of G, and that all the 
rights and interests of U,in the land were attached 
and sold in 1874. On second appeal it was con- 
tented that the interest of the land at the 
time of the sale of the village by auction was in 
the nature of a mere expect incy and therefore 
could not ba sold and was not sold. Meld that (/ 
gave to G the usufruct of the land for her life in 
lieu of her maintenance. That after the gift the 
interest of F in the land was of the same charac- 
ter and carried with it the same consequences, as 
the reversion which the lessor k would have fot 
land leasedfor life or years, analogous to the right 
which a mortgagor who had granted a usufru- 
ctuary mortgage would have. That U had a vest- 
ed right in the land which was capable of being 
sold, and that that right passed to the auction 
purchaser at tlie sale of 1874, Counsel for appell- 
ant cited the following cases in the course of bis 
argument. 6 VF R C R 31. 15 W R P B R 17, 
14 Moo I A 41. Kachwain V Samp Chand. 

10 All 462=8 WN 200. 

76.— Questioning legality of decree by clai- 
mant-— Civ. Pro. Code 1859, s. 229. 

Xn claims arising under this section th^^ is 
nothing to prevent the “claimants” from i- ques- 
tioning the legality of the decree obtained by 
the decree-holder against the judgmeht-debtOte 

Mahomed Ali Khan v Kalunder AH Khad. 

4 

77-0 P C Ss. SS, S9, 0 41, xr. i, $; 0 ^Ir.Wia 
(1883 S. m, 324, 238)‘-4itbteliiaea# hy^Gqini to 

which the ieore^ was wt tor ex:eoht^#n^Beylval of 
exeoutlon proc0e(|higs by the Coqrt Whfch pass^ 
tho afi^ni Was tonsi^rred exeeutlon 

and teldrhl?d^]lfilak^|aara ^chboh family governed 
^yife|i!l 0 ^eota€tos of judgment-debtor, relief 
hy sa|e of joiot propeyty* 
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The Coart to which a decree is sent for exe- 
cution must on the termination of the proceedings 
tn that Court certify t * the Court which passed 
the decree the result of those proceedings, and 
after such a certificate, it is necessary that in 
Older that the decree holder may subsequently 
proceed to execute the d^^cree he should make an 
application to the Court which passed the decree 
so that the decree may again be sent back for 
execution to the other Court but it was not the 
intention of the legislature nor dose it follow from 
this procedure that when an application for exe 
cution has been sent hack a second time to the 
same Court for execution against the same pro 
petty it must be held that the attachment of 
that property which was made m the proceedings 
in execution in that Court of necessity came to 
an end when that case was struck off The same 
effect should follow in the course of the procee 
dings taken m execution in the Court to which 
the decree had been sent under section 223 of tlu 
Code of Civil Procedure, as would have followed if 
the proceedings had been taken in the Court which 
passed the d<»cree and the same principles should 
apply. 20 W R 133, 19 All 482 Ref, 

When the Court to which a decree had been 
transferred for execution sends it back undm 
section 223 Civil Procedure Code to the Court 
which paesed the decree that Court i e the 
Court whicn passed the decree has power to deci le 
whether the decree-holder could execute the 
decree against the legal representatives of the 
judgment-debtor The property of the ludgment 
debtor having already been attached by th( O^urf 
fawhK^h it had been sent for execution, and an 
lorder |pr its sale having been made, the decree 
hujld^ Ivas entitled to follow that pioperty in 
etemtiou against the sons 7 Mad 339 Rtf 
I>a$s Naraiti v Umatul Hosein Begum 
9 CLJ239 

^j^^Oivil Procedure Code Sec 266 — Attach - 
ih^est^Yested remainder Gift— Gift to a 
g|ve$ a life interest 

pMhtiff sued to have it declared that a 
ceiAaifn house was liable to be attached and sold 
m execution of a decree obtained by him agaln^t 
the defendant’s son. The defendant who was 80 
years of age, claimed the house as her absolute 
property, alleging that her son by a deed 

'{}ie deed 

? .J 


Cl) 
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erty, a|i^giT|g.tii 0 |t bet son ^^aq^ed 0^1 

^ ^ 19 ^ 


owner of the house, that the donor had no rights 
to it and that it wholly belonged to her 

Kehl that the plaintiff was entitled to the 
declaration prayed for. Ihe surrounding cir- 
cumstances showed that the house was revertible 
to the donor on the defendant s dea^h He had 
what m English law would be termed a vested 
remainder on her death and he had, therefore, a 
saleable interest during her life He bad an inter 
est which could be attached and sold under bsc 263 
of the Civil Procedure Code lo the case of gifts, 
as in the case of wills the well established rule 
must be foll#lred that in the absence of express 
words showing such an intention a gift to a 
woman does not confer an absolute estate of 
inheritance which she is enabled to alienate. 

Annaji Dattatraya v Chatidcabai P J 1899 
270 =*17 Bom 503 

Notes -Dist 22 Rnm 984 -^2 Oal 1051 = 9 0 
W\ 78t-=2 C L J 50 Ref 19 Bom 36, 

1 Bom L R 301, 3 Bom E R 790 d Bom 
L R 625 975 29 Bom 30b 

78A-C PCS ()0 ( 1882 s 266 )-Oreation 
of lifeinterest — A vested remainder— bhias 

The creation of life interest is allowed among 
Shias During the period of the life interest the 
differed interest can be dealt with by way of sale 
gift or otherwise, provided there is no interfere 
nee with the particular estate and the purchaser 
or donee could deal with the interest so acquired 
by him 

A Mahomedan can create a rutm^st 

like the one kno\\n to English Vested 

remainder, and such a remainder fbob^h liable 
to be displaced is not a mere expectancy in suc- 
cession by survivorship or other merely contingent 
or possible right or interest but an interest that 
can be attached and sold 17 I A 201, Fol Batioo 
Begum V Mii* Abed AU 9 Bom L R 11S»2= 

32 Bom 172. 

79— Civil Procedure Code, 1882 s 272— Post 
Office Act (Xiv of 1866), s. S-^Letters heU m 
trust for judgment-debtor. 

An attachment was placed under Oivil Pivae- 
dure Code, s 272, on letters m the post office 
addressed to certain judgmet-debtors. Tbe day 
before the attachment the senders of tbe letters 
had applied to have the letters returned to them. 
HM that the Postmaster held the letters in trust 
for, or on behalf of, the judgment-debtors, and 
tMy ^eeo|rdiu|;ly liable to g,ttachment oi^ the 
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(1) Subjects of Attachment — Contd 

application of the decree hf^lder Narsinihulu 
V Adiappa 13 Mad 242 

(8) Attachment of moveable property 
of Tarwad in execution 

80 — Malabar Law — Decree* agambtKarnavan 
and senior Anandravan for debt incurred for 
Tarwad— Attachment of moveable property of 
Tarwad m execution— C PCS. 266 — 

The moveable properties of a Tarwad are lia- 
ble to be attached and held m execution of a de- 
cree obtained against the Larnavan and the seni- 
or Anandravan in respect of a debt incurred for 
Tarwad purposes even though in the suit the 
impleaded parties were not impleaded in a repre- 
sentative capacity 8 Mad 48i and 15 Mad 338 
declared shaken by iO Mad U9 F B 26 Mad 24 
at 432, 223 ref to — Manakat Velamma v. 
Ibrahim Labbe 27 Mad 375. 

(K) MAINTENANCE. 

(1) Right of future maintenance 

81— Civil Procedure Code 1859 S 205 

A prospective nght of maintenance cannot be 
attached and a contingency of this kind is not 
included in Act V[ II of 1869 s 205 as some 
thing capable of attachment. Moncss ur Doss 
V Kishen Ppotab Shahee 23 W R 427 

82— s. 2o6 (k) A. (1) 0. P G — Contingent 
light — I uture maintenance 

A applied to execute a decree held by him 
against B a Hindu widow by attachment and 
sale of a village which was given to B by hei 
husband with every right except the power of 
alienation This application was refused by the 
C >nrb on the objection of C,the next reveisioner 
A then applied for execution of his decree by 
sale of B 8 right to receive the rents and prohts 
of the village B contended tnat the right was 
not saleable with reference to s 26t>, Code of 
Civd Procedure JMd, that as the right to r-^- 
ceiVe the rents and profi^s was neithei a conting 
ent right or interest, nor a right to future main- 
tenanoe ^tkin the meaning of s 266, Code of 
Civil Procedure, that section had no application 
to tbe case Jaijpaj Kuapi v Debi 3 W N 9 
824—0 P C 8 eo (im Ss 266 (b) and 273) 
Attachment of r^sTht to future maintenance 
The decree for maintenance, is a right to fu- 
ture maintenance and cannot therefore be attach- 
ed under S. 266 (f;). nor can it be attached under 
S. 273 as a money decree 

The proper procedure to b3 followed would 

' j i f f 
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(1) Subjects of Attachment— (m/d 

be that laid down m (15 W K 188) 

Nanamma v The Collector of Tmchitiopoly* 
20 M L J 97*5 Ind Cas 879 

83— Ac t Vill of 1859, ss 205 245— Attach- 
ment of future maintenance or Babooana ’ — 
Piocedure — 

Where a judgment debtor was possessed of a 
dpcree entitling him to maintenance from a 
third party, — He// taat his judgment creditor 
could attach the amount before it accrued due, 
by probibitoiy order forbidding such third party 
to pay the judgment-debtor and directing him 
to pay to such person only as the Court might 
direct, or an arrangement might be made for the 
colleetion or administration if necessary of the 
amount of maintenance Maniswar Das v Bif 
Pertab Sahu, 6 B L R 646*15 W R 188 

84 — Right to appeal — 

A decire-holdei cannot attach his judgment- 
debtor s right to appeal or his right to future 
maintenance noi can the Court prescribe to the 
decree holder what coirse he is to take for the 
leah/ation of his claim or what property he is 
to attach Bipro Protap Sahu v. Deo 

Narain Roy 3 W R Mis 16 

Kasheshuree Debia v Greesh Chuitder 
Lahoorce 6 W R Mis 64 

Duloon Koonwar v Sungum Singh, 

7 W R 311. 

Chukowrcc Misser v Numoodah Kooer, 

24 WR5. 

Notes.— 1 ol 7 W R 3U, 6 W R Mis 64. 

85- C P 0 S. 60 (1882 S 2ob). Right to future 
maintenance if an annuity is — Annuity if 
att^acbable. 

An annuity given by will is not a right to 
future maintenance within the meaning of S. 
26G of the Code and can be attached m execu- 
tion of a decree (rOG W JS 1103 foot-note 
(1892) 1 ol ) Gopal Lai Seal v F J Marsden, 
10 C W N 1102. 

(2) Money allowance for maintenance. 

86 — A was liable to pay B a w^idow,, a mon- 
thly allowance for maintenance B obtained a 
decree against A as heir of her hosbapd fo^ a 
debt of her husband He^d without deciding aS 
to whether a money allowance for maintenaime 
can be attached in execution of a decree, ihat 
Under the circumstances of this case he was not 
entitled to attach the maintenance un<)er the 
decree. Komaree Dabee v Greesh Chunder 
Lahpory, Marsh 200*1 Hay 583. 
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PdidLChmeni-Gontd. 

(1) Subjects of Attecbment— 

Notes: — Eol: 28 Cal ^83, Ref: 23 All 164; 9 
OWN 703; 12 OWN 145; ^0 All 246= 
C1908) W N 101 = 5 AL J 251; 12 0 W 
N 145 = 7 CL J o68. 

(5) Lsnd granted by way of maintenance, 
liable to attachment. 

91 — Maintenance — Land — Attachment — Sale 
— Money decree — Grantee — Prohibition — ^Aliena- 
tion — Civil Procedure Code, Section 206. — 

Land granted by way of maintenance is liable 
to attachment and sale in execution of a money 
decree obtained against the grantee notwith- 
standing that the grant contains a pr^^hibition 
against alienation. 15 All 371; 16 All 443; 5 Bom 
99; 10 Bom 342; 20 Oal 273; 17 Cal 826; 7 Bom 
262; 6 Mad 169, refd. to. Singai Parmanand 
Sao V. Bajirao Bhaoo 14 C P L R 114. 


kllaohmenl-'Ocntd. 

(1) Subjects of Attachment— 

(3) Money allowance charged on land. 

87 —A Hindu widow’s right to maintenance 
out of lands which belonged to her husband and 
have devolved on her son is a purely personal 
right which cannot be sold in execution of a de- 
cree or otherwise transferred. 

Bhoypub Chunder Ghosc v. Nubo Chunder 
Gooho, 5 W Rill. 

Notes:— Pol: 7 W R 311. Ref: 5 Bom 99. 

03 — Execution of decree— Personal decree— 
Hindu widow — Only life interest liable to attach- 
ment and sale. — 

In execution of a personal decree against a 
Hindu widow nothing more than her life inter- 
est in an estate inherited by her from her hus- 
band can be attached and sold. 11 G P L R 226 
affirmed; 16 Cal 611; and 17 Mad 208 refd. to, 

Nanhu and Kashiram v. Salgram 
15 C P L K 85. 

f4) Right to monthly allowance in lieu 
of share of land. 

89 — Civil Procedure Code (Act XIV of 1882) 
8. 266, proviso, cl (1 j— Attachment of monthly 
allowance. — 

A heritable right to receive a certain monthly 
allowance originally assigned in lieu of a share 
of landed property is not a mere right to main- 
tenance or anything else exempted by the pro- 
viso to s. 266 of the Civil Procedure Code, and 
is saleable in execution of a decree. Salamat 
Hossein v. Luckhi Ram. 10 Cal 521. 

Notes: — Ref: 12 Mad 250. 


S. 266— Meaning of ‘ debt ’ in that section — At- 
tachment of maintenance allowance. — 

The word “debt” in Section 266 of the Civil 
Procedure Code, means & may include a sum of 
money due by one person to another k which is 
actuaUy payable at the time as well as a sum of 
money which 18 one but not actually payable 
then. It means a perfected k absolute debt not 
merely a sum of money which may or may not 
become payable at some future time or the pay- 
ment of which depends upon contingencies which 
may or may hot happen* It is an actuaUy exis- 
ting debt not merely a debt which might or 
might not become due. So there was a main- 
tenance allowance payable by B to S during the 
lifetime of the latter. No portion of the allow- 
ance becoming payable at some future date, can 
be validly attached before that time by a prohi- 
bitory order issued to B. Haridas Acharjta 
Chowdhry v. Baroda Kishofc Acharjia 
Chowdhry, 27 Cal 38-4 C W N 87. 
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Atlachmenl-Ow^fi. 

(1) Subjects of Attachment- 

donor, and that tl:\e lump sum granted as also the 
annual payment, were not to be paid till, by re- 
ason of disagreement between the grantee ani 
the members of the family of the grantor, the for- 
mer found it necessary to become separate in 
mess from them, and that in dne course the gran- 
tee received from the holders of the estate the 
sum ot Ks. 6,000 with which she purchased land 
and built a house, it was held that her interest in 
the house, and not her right to receive the allow- 
ance, was liable to attachment. Tat»a Sundari 
Debi V Saroda Charan Banerjec 
12 CLJ146=7IndCas80. 

(L) PARTNERSHIP PROPERTY, 

( 1 ) Share in partnefships assets. 

92. — Act Vlll of 1859, s 205 and ss. 2BU, 234 

— A decree-holder, who was also a partner of the 
judgment debtor, sought to attach, in execution 
of his decree, the share of the judgment-debtor in 
the- assets of the partnership business, the business 
then being in the hands of the Receiver of the 
Court under a decree for dissolution and winding 
up. Held, that such share of the judgment-debtor 
was not “property” within the meaning of s 205 
of Act VI il of 1859, and therefore, not liable to 
attachment in execution. Abbott v. Abbott and 
Crump. 5 B LR 382. 

Notes:— Not Fol 13 Mad 447;Ap; 8 B H 0 R 
160; Ref : 16 All 286. 

(2) Property of partnership. 

93. ^ — Attachment limited to share of partner 
—Act VUI of 1869, ss 233, 234.— 

A decree-holder in execution attached and 
seized certain property which belonged to the 
judgment-debtor in partnership with another per- 
son, who alone, at the time of attachment, was in 
actual possession. Held that such property was 
the subject of attachment in the execution of the 
decree against the one partner, but such attache 
ment must be limited to his share, and the attach* 
ment should be by prohibitory order, not by act- 
ual manual seizure. Thaitia Sing v Kalidas Roy 

5 B L R 386. 

94*. —PartnerJihip property cannot be attach- 
ed in execution of a decree got against one part- 
ner only. The proper course is for the decree — 
holder to sue for a dissolution of partnership and 
for^an account all the ^^partners being made par- 


AilachmeM -Ooni^d, 

(1) Subjects of Attachment— 
ties to such suit. Kapimbhai valad Gulamhus- 
ficn V The Conservator of Forest 

PJ (1879) 490 = 4 Bom 222. 

Notes:— List 13 Mad 447. 

95. — Alienation before remarriage— Rema- 
rriage — Reversioners, right of. 

T diedfn 1884 leaving his widow L and sister 
P L alienated some property of her husband to 
defendant No I in 1885. In 1886, L contracted a 
remarriage upon which P became the legal 
owner. In 1895, P sold the property to the plaintiff, 
who sued to recover the possession of the proper- 
ty from defendant No.l, and his alleged vendors: 

JTeld, that P was entitled to sell the property, 
and that the possession by defendant of the pro- 
perty did not create any bar or estoppel against P, 
Haribhai V Uka 1 Bom L R 201« 

4 Bom 229 Note. 

(3) Unascertained interest in a partnership. 

96. — Right of suit-Civil Procedure Code, s 266. 

In a suit by the purchaser at an execution-sale 
of the interest of the judgment-debtor in a part- 
nership of which the undivided father (deceased) 
of the judgment-debtor had been a member ag- 
ainst the other partners praying that an account 
be taken and that the share of the judgment-de- 
btor be paid to him, it was contended that the 
share in the partnership was not liable to he atta- 
ched and sold in execution , — Meld that a share 
in a partnership could be the subject of attach- 
ment under s 266 of the Civil Procedure Code; 
that the execution-sale was not bad in law; and 
that the present suit was accordingly maintain- 
able. 14 Calc 384 dis,sented from. Parvatheesam 
V Bapanna 13 jjad 447. 

Notes:— Dist 20 Cal 693. 

(4) Shai»c of partner in partnership business 

97. — Partner’s share in partnership business 

0 P Code s 266. A decree-holder againsta partner 
can attach and sell the share of the partner in 
the partnership business, because it is saleable 
property within the meaning of 8.266 C P Code, li 
Cal .384: 7 B 1 j R 186; 14 Moore’s t A 40; 3 Cal 
198 ; 4 I A 247 -fXS Mad 447 referred to. Jagat 
Chundcr Roy v Iswar Chundei* Roy ^ 

,|||, ^ 

97A— Art. 106— Suit by a partner to recover 
his share in the assets realised by other partners 
applicability of, to. ' 
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Allachmenl Contd. 

(1) Subjects of Attachment— 

(2) Shipowner, interest of. 

101— Sal« under prioi* mcrtgage. 

A ship-owner having mortgaged his ship has 
still an interest in her, seizable in attachment 
under the Oivil Procedure Code. An attachment 
on a vessel in respect of the mortgagor’s right and 
interest does not affect the validity of sale under 
a prior mortgage. Auhin v Ahmed Mahomed 

1 Ind Jur., N a, 241. 
Notes:— Ref: 5 B L U 0 S 80 . 

(3) Profits of property. 

102— When a party attaches property, he 
also attaches the profits thereof; Ram Coomar 

Ghose y Gobind Chunder Sandyal. 

12 W R 391 

Ram Coomar Ghose v Gobind Nath Sandyal 

9 WR450 

102A—Crim. Pro. Code, s. 146— Attachment 
of immoveable property by Magistrate— Right to 
profits of such property accruing during attach- 
ment. 

Where immoveable property has been attach- 
ed by a Magistrate under the provisions ofs. 146 
of tlie Grim, Pro. Code, pending the decision of 
a. Civil Court in respect thereof, such Magistrate 
is net entitled, after the final decision of the 
Civil Court, to retain in hands the profits derived 
from such property during attachment. 

A vadh Narain Lai, AWN 1893, 100. 

(4) Profits already realized. 

403“- — i-When attaching the property, 
he allows the original owner to remain in posses- 
sion and enjoy the profits, those profits cease, 
from the moment they find their way into the 
packets of the owner, to be specifically liable for 
the judgment debt under the attachment. Ram 
Coomar Ghose v Gobind Chunder Sandyal 

12WR391. 

(5) Attachment of property of tenant for 
rent. 

104— A landlord may have a right to receive 
a share of the produce as rent ; and if the share 
is not made over, to compel it to be done or to 
recover damages | but the property in the crops 
is in the raiyat until transferred by some act of 
his own. Tt is illegal for the landlord to attach 
everything in the possession of the raiyat 
which he considers may be liable to satisfy the 
rent ; all that he can do by way of attachment is 
to treat the rent as a debt due from the raiyat 
tp the landlord and to attach if ns such. 


( 1 ) Subjects of Attacbment*—Co« 2 f/?. 
Pritun ffoomee V Edil Singh. 18 W R464. 

(6) Doo**s and window shutters. 
105— Execution of decree— Attachable pro- 
perty— Doors and windows-Immoveable property. 

The doors and window-shutters of a pucca 
building cannot be separately attached in execu- 
tion of decree, forming as they do part of an im- 
moveable property and having no separate exis- 
tence. Peru Bepari v Ronuo Maifarash. 

Notes:— Foil: 13 Mad 518, 

(7) Propeny which is the subject of a suit. 

on suit. 

The fact of a jadgment-debt'^r’s proparty be- 
ing the subject of an existing suit is no hindrance 

to its being attached in execution, but it, is in 
the discretion of the Court to order its sale at the 
fittest and most proper time. Ram Chunder v 
Nund Lall Bose. 19 1 ^ 2 . 

(8) Actionable claim. 

107— Transfer of Property Act (XV of 1882), 
s. 6, cl(d)— Transferable claim— Civil Procedure 
Code. s. 266— Execution Of decree. 

Under the Transfer of Property Act, property 
includes an actionable claim. There was sold in 
execution of the decree the judgment debtor’s 
right to get by division a quantity of laud which 
had been reserved by him for his own use in a 
deed of gift, but which, at the time of the execu- 
tion sale, was in the possession of the donee of 
the estate, the land never having been appropda- 
ted by measurement as provided in the deed. In 
a suit brought by the auction-purchaser fdecree- 
holder) for the area of the land res«>rved by mea- 
surement and division.— that the claim of 

the judgment-debtor to the land was a transfera- 
ble claim, and therefore capabale of being attach- 
ed and sold in execution under s. 266 of the Civil 
Procedure Code. Rudra Perkash Misscr 
V Krishna Moluin Gliatuck. 14 Cal 241 
Notes:— Ref: 16 All 315 F B. 

(9) Property in Zenana 

108— There is nothing in Act VXII, of X8J9 

which exempts from attachment property to be 

found in the ^.enana of a judgment-deotor. 

Doorga Churn Mitterv Hurec Mohun Gooho 

(10) Property necessary for liveli-hood. 

109— Civil Procedure Code (Act XXV of 1882 
Sec. 266-I>ropcrty exempted from attachment 
—Execution of decree— Rules of Bigh Court:. 
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klldi,Qhmeni-Oontd, 

(I) Subjects of Attachment— 

Before property of a judgment-debtor can be 
exempted from execution as falling nnder the 
head of the property described in s. 266 of the 
Code of Civil Procedure, it is necessary that the 
Court should first express its opinion that such 
property is necessary to enable the execution- 
debtor to earn his livelihood, and the Court 
which must decide this point is the Court which 
issues the execution, S. 14; (a), Part II, Chapter 
V, of the General Rules and Circular Orders of 
the High Court commented on. 

Bakhir Mohammad v Doorga Churn Shaha, 
10 Cal 39=“-13 C LR 200 

(II) Property in hands of the receiver. 

110 — Order on receiver to sell property in 
his hands— Attachment— Execution of decree. 

D M brought a suit on a mortgage against 
B 0 and P 0. The High Court passed a decree 
in November 1S71 dismissing the suit as against 
P C and oiderding that the amount found due 
on the mortgaged should be paid to D M by B C. 
The decree further stated that the mortgaged 
property in Calcutta and in mofussil should be 
sold in default of payment, and any deficency 
should be made good by B 0. The property in 
Calcutta was sold and did not realisse sufScient to 
satisfy the decree. D M thereupon obtained an 
order for the transfer of the decree to the mofu- 
ssil Court for execution, in xVugust 1873. B 0 
died in December 1874 and the suit was revived 
aginst his widow and adopted son as representa- 
tives. The decree, however, was returned to the 
High Court unexecuted. In a suit for partition 
of the estate of P C deceased, brought by P G 
against B 0 in the High Court, a decree was made 
in February 1871 for an injunction to restrain 
B C from interfering with the estate or the ac- 
cumulations, and for appointment of the Receiv- 
er of tbe Court as receiver, to whom all parties 
were to give up quiet possession. In that 
suit B C was declared entitled to a moiety of the 
prop^ey in suit. Held, on application by B M 
to the High Court for an order that the Receiver 
should sell the right, title, and interest of the 
widow and sou of B C in the estate in his hands 
to satiny the balance of his debt, that O M was 
entitled to an order that their interest should 
be attached in the hands of the Re- 
ceiver aud that the Receiver should proceed 
afU tbe lime property m of tbe re- 


AUachment-Co«^£?. 

(1) Subjects of Attachment— 

ceiver of the High Court cannot be proceeded 
against by attachment in the mofussil. 

Hemchunder Chundef V Pran Kristo 
Chundcr. 1 Cal 4*03. 

Notes:— Dist: 26 Cal 127. 

(12) Government promissory notes in the 
Bank of Bengal 

111-— Civil Procedure Code, ss. 259, 263, 272, 
construction of. 

By a decree of a mofussil Court the plaintiff 
had been declared to be entitled to certain Govern- 
ment promissory notes which were then in the 
custody of the Bank of Bengal on account of one 
K D, regarding the title to whose estate the suit 
was brought. On an application to the High Co- 
urt by the plaintiff decree-holder for execution 
of the decree by attachment, /AffM that s. 259 pro- 
vides for the delivery of specific moveable proper- 
ty in the possession of the judgment-debtor, and 
was therefore inapplicable to a case where the 
property sought to be attached was not in the 
possession of the judgment-debtor, but of the 
Bank. Reid also that ss. 272 and 268 apply to 
the cases of moveable property belonging to the 
judgment debtor in the possession of a third par- 
ty and in that of a Court or public offi'‘.er, respec- 
tively, and were not, therefore, applicable where 
the property sought to be attached had been de- 
clared to belong to the plaintiff. The only remedy 
open to a plaintiff to recover possession of move- 
able property decreed to belong to him, and not 
in the possession or power of the defendants, is 
to proceed by suit against the person in whose 
possession or power it is. Pudnnnund Singh 
V Chundi Dat Jha. i C W N 170. 

(13) Malikkana rights payable for ever. 

112.— Attachment— Right to receive Malik- 
kana— Act Vllf of 1859, Ss. 255, 237, 240. 

An attachment of a right to receive malikkana 
from the Collector, if made under Act Vlil of 
13.59, S. 237, is not good and will not invalidate 
a mortgage of the right executed while such at- 
tachment was pending. 

Under that section, attachment can be made 
only of a specific amount which may be set forth 
in the request, as then payable or likely to become 
payable to the debtor. Nilkunto Dey v Hurro 
Sunderee Dossee, 3 Cal 414<=xl C L R 412. 

Notes:— Fol: 23 Cal 851, Dist: 2 ifad 208; 

12 Bom Ref; 18 Bom 369,- 24 
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Attachment 

(1) Sulbjects of attachment'-- 
(14?) Allowance payable through post office, 

113— Attachment of money in hands of public 
officer— Anticipatory attachment— Civil Proce- 
dure Code (Act xrV of 1882), s. 273. sch. 4, form 
14 ^. 

S. 272 of the Civil Procedure Code (Act XIV 
of 1882) does not allow of an anticipatory attach- 
ment of money expected to reach the hands of a 
public officer, but applies only to moneys actually 

in his hand. Tulaj Fatesing v Balabhai Lakh- 
michand. 22 Bom 39. 

113A— S. 60 (18«2 Sec 266 cl L)— Hereditary 
maintenance allowance. 

A hereditary right to an allowance or account 
of maintenance out of the melvaram on a land is 
attachable in execution. (9 M L J 113 Fol.) 

Vaidhynatha Sastrial v Eggia Venkatarama 
Dikshitar. 2 M L T 338=17 M L J 373 

= 30 Mad 279. 

(Ih) Deposit by servant of Railway Com- 
pany. 

114 ? — civil Procedure Code, s. 268— Rights of 
attaching creditor. 

Where money deposited with a railway com- 
pany by one of its servants as a guarantee for the 
due performance of his duties was attached by a 
judgment-creditor of such servant under s. 268 of 
the Code of Civil Procedure , — Held that the cre- 
ditor was not entitled to have his decree satisfied 
out of the deposit, but was entitled to a stop order 
under cl (c) of s. 268, and also to payment of the 
interest, if any, due by the company on such de- 
posit to the servant. Kartithan v Subramanya 

9 Mad 203. 

115 — Money contributed to a Provident 
Fund. 

Certain creditors of a deceased employee of a 
Railway Company sued and obtained a decree 
against his widowand children for a debt owing 
by the deceased., In exacution of that decree they 
, sought to attach certain ’moneys, which, under 
certain rules, framed by the Company, had been 
contributed to the Provident Fund of the Railway 
Company by the deceased debtor., Held that the 
attaching , creditors were bound to show that the 
property sought to be attached was property 
which was attachable under the de'^ree which they 

c. c. m 


Attachm8nt-(7a«#rf. 

(1) Subjects of attachment— 

had obtained and that in order to do so it was ne- 
cessary for them to produce the rules under which 
the deceased had made the contributions to the 
fund which it was sought to attach. Bindraban 
V The Indian Midland Railway Company. 

17WN 88. 

(16) Cheque for money due on eontnacts. 

116— An instrument authorising a person to 
receive on behalf of another, such sums as should 
become due in the execution of a certain 
work, is not an assignment of money, but a gem 
eral power of attorney, and, as such, is covered 
by a stamp of Rs 8 (XVIIl of 1869, Schedule II, 
Article 32.) 

A, a contractor under the public Works Depart, 
ment, having assigned his interest to B,B rece- 
ived a Cheque from the Executive Engineer in 
payment of a debt due to A, and A gave a dis- 
charge to Executive Engineer. Subsequently, a 
decree holder against A got a notice issued atta- 
ching money due to A in the Executive En- 
gineer s hands. On this, the Executive Engineer 
stopped payment of the cheque and paid' the 
decree-holder. Held also that if B was in truth 
the principal and the only person really interest- 
ed in the contract, and vD-ere merely his agent, 

money due on account of the contract attached 
by creditor of A could be recovered by B from 
such creditor. Bhagvandas Kishordas v 
Abdul Husen Valad Mahomed AH. 

PJ (1878; 215 =3, Bom 49. 
Notes:— Ref; 28 Bom 264. 

(17) Deposit of material for* carrying out 
contract. 

117 Interest liable to attachment. 

Where a person deposited upon the works of ^ 

^.nother certain materials to be used in carrying^i^ 
out a contract with such second person, and the 
latter had recognized and accepted such deposit 
by the advance of the value thereof,— ^ 
such materials had vested in the person Vth:^ 
whom they were deposited as a purchaser, and 
were not liable to attachment under -.a .decree 
against the depositor,, I Anonymous Case. 

' ' V V‘X ; ^ 2'N w 337. 

depossited fu’ Court; 

^ Procedure 

Co<le; |.;272. ' /f ' ' ! ^ ' 
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AUachment-c?on<rf. 

(1) Subjects of attachment— 

The Court has no discretion to refuse an app- 
lication for attachment of property in Court made 
under s. 272 of the Civil Procedure Code. 

Noop Jehan Begum v Iffashitty Khanum. 

8CLR7. 

Notes:— See 6 Cal 643. 

(19 ) Standing crops . 

119— Civil Procedure Code Section 266— Im- 
moveable property. 

Standing crops are for the purposes of the 
Code of Civil Procedure immoveable property, 
and cannot therefore be attached under section, 
266 of the same Code. Madayya v Yenkata. 

11 Mad 193. 

Not^s:— Fol: 14 All 30; 16 All 394. Bef: 22 
Oal877;7CLJ 162. 

119A— 0 P C Ss. 60^266 (b). Attachment- 
Fodder, liability of, to attachment in execution of 
decree. 

JSeld^ that fodder is not exempt from attach- 
ment in whole or in part in execution of a decree 
against an agriculturist. Wasil v Muhammad 
Din. PR 93 of 1904.. 

120 — Immoveable property— Standing crops. 
Standing crops are immoveable property in the 

sense of tbe Ceneral Clauses Act ( 1 of 18«)8), and 
clause (6) of the second schedule of Act IX of 1887 
and of the Code of Civil Procedure. 11 Mad li?J 
approved. Mindaiv Ktttidan Singh. 

14 All 30*11 W N 417. 

Notes;— Fol: 15 All 394. Bef: 22 Cal 877. 

(20 j Lease. 

121 — Saleable interest— Alienation by operat- 
^ion of law — Condition restraining alienation — 

Civil Procedure Code (Act XIV of 1882), s 26,> 

A sued to recover possession of certain land 
which was leased in osathowla by his father to 
B. l^he lease expressly prohibited the lessee and 
his heir from making any assignment of the pro- 
perty either by sale or gift, but it did not contain 
any provision for forfeiture or for re-entry by 
reason of an assignment in violation of its terras 
nor was there any provision restricting a sal*» in 
execu^on of a decree. The osathowla passed to 
B’l ex^tor^and was sold in execution of a decree 
against B. Ifpld the sale passed a food 


Altachmenl-Co«i!t?. 

(1) Subjects of Attachment— 

and also his executor at the time of the sale, had 
an interest in the lease, which was “ saleable ” 
within the meaning of s. 266 of the Civil Proced- 
ure Code, 10 Bom., 242 distinguished. 

Gclak Nath Roy Chowdhry v Mathura Nath 
Roy Chowdhry 20 Cal. 278. 

121a- C P C S. 60*s 266 -Execution of decree“- 
Sale of land— Sanction of superior authority- Act 
XVIIl of 1876 (Oudh Laws Act), s. 20--Act IV 
of 1882 (Transfer of Property Act), ss. 88 and 89 

—Restriction attached to sale of land Oudh, 

practice as regards sale of land in execution of 
decree in. 

Under the provisions of s. 20 of the Oudh 
Laws Act (XVHI of 1876), in Oudh, a decree or 
order passed under ss. 88 and 89 of the Transfer 
of Property Act (IV of 1 882) would be subject 
1 to the restriction attached to s. 266 of the Code 
of Civil Procedure; aad the sanction of superior 
authority would be necessary for the sale of land 
in all cases of mortgage A sale in pursuance of 
an order under s. 89 of Act IV of 1882 is a sale 
in execution of a decree. Syed Fida Husain 
V Kailasa. 3 0 C 1, 

121B.— S. 60 *S 266 0. P. 0.— “Saleable pro 
perty. ” 

With reference to Government notihcat^on, 
dated 11th October, 1827, a lease of certain fend 
situated in the Kasganj Cantonment had been 
granted to one A. Under the terms of the lease, 
A held the land at the pleasure of Government. 
£Celd that A had a saleable interest in the land 
within the meaning of s. 266 of Act X of 1877. 

Mul Chund v D. Gardner. 2 W N 100. 

121C— s 60 (1883 S 266), Land granted for ma- 
intenance— Maintenance-holder not entitled td 
sell etc. — Estoppel by judgment— Uncertainty. 

Where some land is given for the maintenan- 
ce of a Hindu female, and It Is provided that the 
latter has the right only to enjoy the income and 
no right to mak© at y alienation by way of si^lo 
etc, such land is not attfcbable und^ S ^66 cl, 
(b) 0 P 0, in ex| 0 ntlon of a personal decree aga- 
inst the female. Bom 344 foil. Munisamf 
Naidu V Ammani Ammal. 15 M L J 7 
(21) Interest taken under will 

^ * • I j ^ I*' ^ ^ 

to wife with ; obligation of 

^ I P' ; 
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Atlachment~CoMW. 

I (1) Subjects of attachment— 

maintaining and educating children — Interest 
taken under such bequest — Decree against wife 
‘ — Attachment of intesest under will— Civil Pro- 

cedure Code (Act XlV of I8d2, ss 286, 274, 276— 
I j Assignment of interest while under attachment. 

i? died in 1891, leaving a widow (defendant 
No 1) and two sons, P and D (defendants Nos 4 
, and 6). Bj his will he bequeathed the residue of 

his property to trustees (of whom his widow was 
^ one) in trust to pay the rents and income thereof 

to his widow for life, “she thereout maintaining, 
educating, and bringing up” his children in a 
I manner suitable to their degree in liff*. After his 

death the property, moveable and immoveable 
was to be divided among his sons equally when D 
i should attain the age of twenty-five. He attain- 

' ed majority m October 1895. At the date of suit, 

D was eighteen years old and P was twenty five. 
It was contended that the widow was only a tiu- 
, stee of the rents for the benefit of her sons P and 

D. On the 13th June 1895, the plamtifis obtain- 
ed a decree for R3,976-10-10 against the widow 
and her son P. In execution of that decree, they 
attached, under an order dated 2nd July 1895, 
the immoveable properties which had belonged to 
the testator’s estate on the ground tliat both the 
' widow and P had an interest in them. The 

attachment was issued under s 274 of the Civil 
Procedure Code (Act XIV of 1882). The d^fend- 
J ^ ants contended that the widow had no attachable 
1 interest at all in the said properties, she being 

I under the will merely a trustee as above mention- 

• ed for her sons, and that, if she had. it was an 

; interest in moveable property, which should have 

j been attached under s. 264 of the C )de, and that 

^ the attachment under 8 274 was ineffectual and 

inoperative. They further alleged that by an 
assignment dated the 20ih February 1896 she 
; had assigned and surrendered her life- interest to 

j her son D and that such interest was, therefor^*, 

i not available to satisfy the plaintiff’s decree aga- 

i ^ inst her- As to P’s interest, the defendants alleg- 
^ ed that by a deed of settlement, dated the 9th 

i February I89d, it was Yalidly settled for the be- 

nefit of himself and his family, and that, there- 
I fore he had no interesi* in him which could be 

attached under the order of the 2nd July 1896. 

I Held (1) that the widow had an attachable inte- 

^ rest in the property; (2) That the interest was an 

1 interest in immoveable property and was validly 


Allachment-C5?wW. 

(1) Subjects of attachment— Cowid, 
attached under s 274 of the Civil Procedure Coda; 

(u) That her assignment of the 20th February 
1896 was invalid as against the plaintiffs under 
s 276 of the Civil Procedure Code. Natha Kerra 
V Dhunbaiji 23 Bom 1. 

Notes.— Ex 26 Bom 2o2. 

(22) Right of personal service 

123— Where a voluntary settlement, not pur- 
poiting to be for valuable consideration, is impugn- 
ed, as coIonrable.the question to be considered is, 
whether it is shown from the actual ciroumstan- 
ces that the alienation was fraudulent and neces- 
sarily tended to delay or defeat creditors. 

Gatiesh Ramchandra Date v Shankar Ram 
^Chundra P j (,886) 17=10 Bom 895 

Notes.-^Fol 12 Bom 366= 23 Bom 131 

128A-S 60 (1882 S 266) Restraint of antioi, , 
pation— Transfer of Property Act S. 10— Married' " 

Women’s Property Aot of 1874 Sec S-Suoeession 
Act 1865 Sec 4— Presidency Small Cause Court 
Rules Sec 220. 

The doctrine of restraint on anticipation esta- 
Wished by Courts of equity for the protection of 
married women during coverture is one which has 
always been recognised and enforced by Courts 
in India. Statutory effect is given to this doct- 
rine by 8 10 of the Transfer of Property Aot. Its 
operation is not affected by s 8 of Married Women’s 
Property Act nor by s 4 of the Indian Succession 
Act. A rule of procedure such as the one enaot- 
pd in 8 266 Civil Procedure Code cannot bn read 
as authorising the attachment of property which 
by a rule of substantive law is incapable of being 
transferred or charged by the beneficisTy, 

The exception in Sec. 266 Cml Pro. Code are not 
stated in terms to be exhaustive 1 Bom 348,- 13 
B B B 3S3 Ref; 18 Mad 13 Fol; 12 Cal 622 Diss; 11 
Oh D 648 Ref; (1S06) Ac 98 Ref (1894) 2 Q B 689- 
(1896) 2 (i B 48;(1896) Ac 174; (190.5) Ac 98 Ref! 

Mps GGoudoin v P A Venkataaa Mudali. 

2 III L T 322=17 M L J 363=30 Mad 378 
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MUohmenl-Gontd, 

(1) Subjects of Attachment— 

123B— S. 60=a. 266 (f) C P 0— Birt jajmani. 

A hirt Mahahmhmani or right to officiate as 
a priest at the funeral ceremonies of Hindus dy- 
ing within a particular district is aright ol per- 
sonal service within the meaning of s 266 (f) of 
the Code of Civil Procedure, and as such is not 
liable to attachment or sale in execution of decree, 
(16 W R 171) and 10 Bom 31)5 referred to. 

Burga Prasad v Gcnda 9 W N 169. 

124f— A Jotishi vritti is a right of personal ser- 
vice not liable to attachment. Govind Lakshman 

Joshi V Ramkrishtia Hari Joshi 
P J (1887) 197=12 Bom 366. 

Notes. — Ref 23 Bom 131. 

(23) Vritti or religious office. 

125 — The gift of a Vritti is complete if it is 
carried out by the donor taking all the steps in 
his power to revoke it by a subsequent will, Tbo 
validity of the alienation of a Vritti depends 
upon what sort of a Vritti it is, whether it is the 
right of hereditary service in a private oi public | 
temple and whether the alienation is to a stranger 
or to a member of the family, and whether it is 
a compulsory or private alienation. Com- 
pulsary alienation by way of sale in execution of 
decrees has been disallowed in all cases in being 
not only opposed to Hindu Law and Public Policy 
but against the provision, of s. 266 of the Civil 
Procedure Code as being rights of personal 
service. In the case of private alienations the 
prohibition is not of general application. There 
is no general custom in such matters. The rules of 
succession depend upon the nature ot each par- 
ticular foundation or office and in respect of it 
custom and practice must govern and prevail 
over the text law which admits or prohibits both 
partition and alienation, 

Where an objection that a Vritti is inalien- 
able is raised and decided m the first Court, and 
though raised but not pressed in the lower ap- 
pellate Court, it is not precluded from being rais- 
ed in second appeal. Rajaram Shanker 

Ruikar v Ganesh Binkai* Pradakshinc 
P J (1898) 76 = 23 Bom 131. 

Notes— BeL 27 Bom 31 ; 26 Mad 31; 34 Cal 
828; U OWN 782 ;36 Cal 976. 


AUachmenl-tVnM. 

(1) Subjects of Attachmeiit-“Ct)/i?^^L 

(24) Attachment before judgment of joint 
property. 

125A— Attachment before judgment of joint 
property— Application for removal of th^ attach- 
ment by another buyer from one of the owners— 
Value of attached property — Costs in the misce- 
llaneous proceedings not to be awarded in the 
regular case. 

The plaintiffs sued the judgment debtors for 
moneys advanced to them and obtained an attach- 
ment before judgment on certain bricks. They 
were attached on the fields where they were 
stacked The fii««t defendant applied for removal 
of attachment and obtained it The plaintiffs 
then brought the present suit to have their right 
to attach the bricks declared, or in the alterna- 
tive for the value of the bricks. 

The first defendant set up that the attached 
bricks were his, having been bought at different 
times by him for value before the attachment 
from one of the judgment-debtors to whom alone 
they were said to have belonged. 

Tho District Court gave the plaintiffs a decree 
for Rs. 4,576, being the value of the bricks at the 
contract rate, which was for delivery at Rangoon 
and included cart hire to Rangoon. 

He also gave the plaintiffs a decree for the 
costs incurred by them in the proceedings for 
removal of attachment and he allowed them their 
costs of suit calculated on the total amount: 

(1) on the facts, that the bricks were 
the property of the judgment-debtor, at the time 
of the attachment; 

(2) that the District J udge was in error in 
allowing the plaintiffs the value of the attached 
bricks at the rate in kheir contract, which was 
fur delivery in Rangoon and included cart-hire to 
Rangoon, and that not more than the value of 
the bricks at the brick-fields should have been 
allowed; 

(3) that the allowance to the plaintiffs of the 

costs in the removal of attachment proceedings 
was not instificd as these costs had been provid- 
ed for in tb» se prooeedingt Kughcer Hjsser v 
Mareappa Pillay. U Ind (^s828. 
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Atlachmenl-Cort^4. 

(1) Subjects of attachment— 


AUachmenl-C?<»n/«i. 

(1) Subjects of Attachment— 


(.25) Kight of residence in house belonging 
to a shrine, 

125B — Plaintijffi obtained a decree against 
deff'ndant to the effeot that certain properties, 
including the house in dispute, belonged to a 
certain shrine and that he plaintiif ), as the 
eldest son of the late maliantf was entitled to 
succeed thereto: defendant’s right of maintenance 
and residence in the house were never disputed 
in the suit and were expressly reserved by the 
decree, but in execution of the decree for costs, 
the house was attached and so^d. 

Eeld^ that the defendant, merely as a depen- 
dant of the shrine, had no saleable interest in 
the house, which was loaqj' and attached to th<p 
shrine, and that his interest in the house, which 
was merely a right of residence and maintenance, 
personal to himself and inalienable by him, was 
therefore incapable of attachment. 

Held^ further, that the defendant had sufficient 
interest in the institution to be able to object as 
against the nahant that the house as uaqf pro 
perty could not be sold, though the decree was 
against himself. 

Section 266 of the Civil Procedure Code clearly 
requires as a preliminary condition to attachment 
that the property sought to be attached should 
be saleable, or that over it, or its profits, the judg- 
ment debtor should have a disposing power which 
he may exercise for his own benefit. 

Nanak Cliand v Kislicn Chand. 

8 PR 1900. 

(26) Attachment of oil mills. 

126— Exemption from attachment— Oil mills. 

Oil mills set up on a Teli’s premises are not 
exempted from attachment under s. 266. 

Parashram v Ganesh. 1883 P J 237. 

(^7) Attachment of property in the 
custody of a Court. 

126A. — Attachment of property in the cu- 
stody of a Court— Civ. Pro Code (Act V of 1908) 
O. XXI, r. 62— Any other attachment irregular 
and ineffective. 

A obtained a decree against B in the Town- 
ship Court and attached B’s paddy in execution 
theteef. Subls«:quently, 0 obtained a decree 
sdsn against B in the Sub-Ditisiqnal Court, and 


attached the same paddy by putting the bailiff 
of the Sub-Divisional Court in possession. The 
next day the paddy was sold by the bailiff of • 
the Township C lurt under A’s decree, and A 
withdrew the sale-proceeds. On C's suing A for 
his rateable sbaie in the sale-proceeds, 

Held^ that A was not liable for taking no 
notice of an irregular attachment. As the at- 
tached paddy was in the custody of the Town- 
ship Ceurt, C ought to have made his attach- 
ment by notice tn that Conit under 0. XXT r. 
52. Maung Taung Bo v Vyraven Chetty. 

11 Ind Cas 859. 

(28) Attachment of legatee’s interest before 
distribution of estate in due course of 
administration, 

126 B — Will — Con struc t ion — A t tach ment of 
legatee’s interest, validity of— Parties — Adminis- 
trator-General— The Indian Succession Act, Ss. 
91, 106 and 107. 

In execution of a decree obtained against D, 
certain properties were attached on the snpposi- 
tion that D was solely entitled to them. At the 
date of the attachment, these and other proper- 
ties were in the bands of the Administrator- 
General who had obtained probate of the will of 
the deceased fatlier of D. and D had only a 
partial interest in the properties attached. The 
Administrator-General had not been made a 
party to the execution proceedings. 

Eeld^ that the attachment was nevertheless 
legal and could form the basis of a sale. The 
attachment of a iudgment-debtor’s property is 
not illegal because property which did not in 
fact belong to the judgment-debtor bad also been 
included in the attachment. 

The Administrator-General is a necessary 
party to the execution petition, but the omission 
to make him a party is not a gronnd for holding 
the attachment invalid. 

A bequest, unless the testator intended other- 
wise as in the case of a contingent bequest, 
becomes vf»8ted in interest in the devisee or 
legatee from the date of the testator’s death, 
although he may not be entitled to receive what 
has been bequeathed to him except in due course 
of administration, such an interest is attachable 
and saleable before an administrator has distibut- 
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Allachmenl-C'on/rf. 

(1) Subjects of Attachment— 

ed the estate in due course of adminisfeiation. 

23 Mad 428 Dist; 23 Mad 216 Expl; ) 

Adusupatti Ycnkata Row v Sami Filial. 

(1912)1 MW N56. 

(29) Attachment of Singer’s Sewing 
Machine. 

127. — A Signer’s sewing machine in ordinary 
use by a tailor is within this clause. 

Nathu V Rama 1892 P J 289. 

(30) Provident fund. 

127 A.— Attachment of — The Calcutta Muni- 
cipal (Act III, B 0 of 1899 ) Sec 73— Transfer of 
the Pundj claim of— Suit — Application — 0* P. C. 
S. 266. 

The Provident Fund established by the Cor- 
poration of Calcutta to which the provisions of 
the provident Funds Act IX of 1897 ( and con- 
sequently the amending Act IV of 1903 ) were 
made applicable by the Local Government Noti- 
fication, dated 8th July 1902, is not liable to 
attachment. Sett Munna La 11 Parruck v 

Frederic Gainsford. 12 C W N 633= 

35 Cal 641. 

(31) Attachment of offerings to deity. 

127B. — Section 6o (1882 s. 266) Attachment, 
whether offerings to deity liable to— Hindu 
Law* 

Offerings which may m future made to a 
Hiindu toeity by cannot be attached in execution of 
A deques for money against the Deity inasmuch as 
the offerings, being voluntary, are entirely 
uncertain. Shoilajaund Ojha v Peary 

Churn Dcy. 6 C W N 728= 

i29 Cal 470. 

(0) RIGHT OF SUIT. 

(1) Right to bring a suit. 

128.— A right to bring a suit cannot be at- 
tached under the Civil Procedure Code, 1859 

Carapiijf y Pannalal Seal. 14 W R 152. 
Drurj^ V Haradhun Bhuttacharjee. 

. 3 W R Mis 8. 

Itah^^^ iHadee v Shea Sevuk Doobey. 

6 N W 96. 


Attachment-Oon^d. 

(1) Subjects of attachment— 

(2) Right to sue Ifor damages. 

129. — Civil Procedure Code Act X of 1877, 
Section 266 ( e )— Sale— proceeds — Execution- 
Mesne profits — Right of suit. 

In execution of a decree held by the Land 
Mortgage Bank upon a mortgage of an 8 annas 
share of a putni, a claim having been succes- 
sfully made to 4 annas of that share by a Bank 
sued to have it declared that the whole 8 affnas’ 
share belonged to the mortgagor. Before 
the suit was decided half of the 8 annas’ 
share thus claimed by A was sold in execution of 
a decree agaist him. The suit of the Land Mort- 
gage Bank having subsequently been decided 
in its favour, the Bank was about to execute 
their ouginal decree, but before this could be 
done the ent#eTrctmr was sold for arrears of 
revenue. The Bank having received half of the 
surplus sale proceeds sued to recover mesne 
profits from the claimant of the disputed 4 annas’ 
share and the purchaser from him during the 
time they bad been in possession of the ground 
that the Bank had become entitled to the mort- 
gagor’s right to sue for mesne profits and also 
recover Rs. 1,254 the amount of the arrears of the 
4 annas’ share in consequence of which the sale 
took place. 

JHeld^ that the suit was not properly framed. 

Sbyam Chund Koondu v Land Mortgage 
Bank of India. 9 Cal 695= 

12 C L R 440. 

(3) Right to appeal. 

130.— A judgment-debter’s right to appeal 
cannot be attached in execution of a decree, 

Bipro Protap Sahu v Beo Narain Roy. 

3 WR,Misl6. 

Notes :-Fol. 7 W R 311; 6 W R Mis 64, 

(P; SALARY. 

(1) Salary of officer of Small Catiae CotH 
Calcutta. 

131— Execution o| of ltig% Court.L 

The pay of au aflceie the Suwjt (^44%tut 
will be set aside by or(J% ql the Hig 
in satisfaction of 3udgme#ob|4|l|ldlu|i^04^ 


Koornktipfun,?* BoUffi^^OC^ 
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Atlachment-i^owiii?. 

(1) Subjects of attachment— 

ClA) Attachment of official salary. 

182.— Official salary, attachment of. 

Before the salary of -an officer is in deposit in 


the office, no prohibitory order can be issued for 
its attachment. Hurdeo Dass v Clifton. 

118 PR 1868. 


(8) Salary of Railway Company’s 
servants. 


183 — 184. — Jurisdiction of Mofussil Small 
Cause Courts— Act VIII of 1869, Secs. 236, 239. 

Salaries or other debts due from the Railway 
Company to any of its servants can be attached 
in satisfaction of Small Cause Court decree under 
Act VIll of 1859 sec 236, The attaching iCourt 
must make a written order to be fixed up in some 
conspiouous part of the Court*house, and a copy 
is to be delivered or sent registered by post to 
the debtor. The registered letter should be ad- 
dressed to tbe Agent of the Railway Company at 
the head office of the Company It need not be 
sent through the fiigh Court, although the head 
office is within the jurisdiction of the High Court. 
Hollick. 2 B L R A C 109=10 W R 447. 


135.— 0 P 0 0 21, r 46 ( 1882 Section 268 )— 
Decree — Execution— Attachment of salary — 
Prohibitory order — Railway servants— Salaries — 
Small Cause Court— Jurisdiction. 

Where a Railway servant resides, works for 
gain and receives his salary within the local juris- 
diction of the Court that passed the decreee 
and the disbursing officer holds his office beyond 
the local jurisdiction of the Court, the Court can- 
not attach the salary that fell due and that was 
to fall due, by a prohibitory order, under S 268 
of the CPC, issued to disbursing officer. 

8ayad1|tlian v Da\ies. 5 Bom L R 803= 

28 Bom 198. 

— 0i2l Ff 53 68(1882 Ss 273,290)— 

A^chnhe^t of decree — Ifixeeution in spite of 
— See Executing Court— Jurisdiction. 

82 Cal 1104, 

(3) Salary of Telegraph Officer. 

13S,-«Tb(e salary of a telegraph officer which 
is due for past smrvice ^ a debt which may be 
at^ched up^ex s, l236* Apt TUI 18l»9. 

»Lam|ee v Hick# f S W ? 124* 




Attachmenl-Conirf. 

(1) Subjects of attachment— 

Notes:- Eol: 24 W K 446. 

(4) Salary of peon of Mamlatdar. 

137. — The whole salary of a peon in the ser- 
vice of a mamlatdar under Government is liable 
to attachment as it becomes due. Tejram 

Jagrupaji v Kusaji bin Oangji. 

7 B H C R A C 110. 


Notes:— Ex 21 Mad 393. 

(5) Percentage received by Khot. 

138.— A Khot is not a ‘public officer*, and the 
percentage received by him for collecting the 
assessment is not ‘ salary ’ within the meaning 
of Section 266 ( h ), Civil Procedure Code. 

Ravji Moreshwar Gokhle v Sayajirav 
Ganpatrav. P J (1689; 91=13 Bom 673. 


(6) Salary of hereditary officer. 


139.— Act xr of 1843.— 

The official remuneration of the officiating 
hereditary officer is not liable to civil process so 
long as it is in the hands of the Collector or other 
disbursing officer; but as soon as it is in the hands 
of the hereditary officer himself, it is deprived of 
any special protection. Ganpatlal Anupram 
V Sampatram Ghelabhai. 10 B H C R 400 

(7) Salary already due. 

140— Civil Procedure Code, 1859, ss. 236,237. 

A judgment-debtor’s salary, which has become 
due, IS a debt within the meaning of Act VIIX of 
1869, s. 236, which indicates the remedy open to 
the judgment-creditor. S. 237 has no bearing on 
such a case. Kalu Shaikh Khangama v 
Beatsoru 24 W R 446. 


140 A— S. 60 =S. 266 ( s. 237 of Act VXII Of 
1869 ) —Attachment of salary — Salary not due 
till date of attachment — Salary earned by each 
day’s labour. 


A Civil Court cannot issue a general order 
directing that tbe pay of a judgment-debtor shall 
be paid into the Court month by month, until 
further orders, but it is bound, on Jibe application 
of the judgment-creditor, to issue a separate order 
for each month’s pay. Sums attachable in exe- 
cution of decree must be not inchoate but, exist- 
ing and definite, So a salary not ac**na]ly due 
could not be ^klifached^ but any |bitiop of a salary 


^ J I ^ # 
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AUachment-CwM. 

(1) St3 Ejects of nttdLchmetit'—Contd, 

due at the date of attachment, whether that salary 
be payable monthly, quarterly, half-yearly or 
yearly, is attachable. A. salary though payable at 
certain periods is earned by each day’s labour. 

Messrs Murray & Co v Mr E R H Hoff. 

Book Cir 18 of 1872. 

14,0 B— S. 60 (1882 S. 266)— Execution of 
decree— Attachment of future ‘Salary of private 
servant. 

Where a decree-holder applied on the iSth 
November, 1907, for attachment of the iudgment 
detor’s salary tor November and the succeeding 
months, the judgment-debtor being a lawyer’s clerk 
that the unearned salary of a private servant 
in whole or in part was not liable to attachment 
in advance. 

— Where a servant cannot sue his 
master for salary before it is earned, such salary 
is not property, ” nor even a “ debt ” payable 
' in future. (1893) I Q B 557 and 21 Mad ,93 
Kef. and Eol; 23 All ld4 Dist. ) 

Debi Prasad v Lewis 6 A L J 227= 

31 All 304=1 Ind Cas 186. 

(8) Wages of private servant. 

141 — Civil Procedure Code (Act NlV of 1882) 
s. 2d6.— 

The wages of a priva^'e servant cannot be 
attached in whole or in part before they become 
due and a debt exists. Ayyavayar v Virasami 
Mudali. Mad 393. 

Notes -Eol: 31 All 301; 6 A L J 227. 

(9) Moiety of salary of officer on half pay, 

142— Civil Procedure Code, 1877 s. 266 (7/ J— 
Attachment of moiety of salary of officer on 
half-pay.— 

Under cl. (k) of s. 266 of the Code of Civil 
Procedure, 1882, a moiety of the salary of a public 
oifficer drawing half pay f exceeding Rs 20 per 
mensem) on sick leave )3 liable to attachment. 

Beard v Egerton 6 Mad 179. 

(10) Moiety of salary of Military Officer 

143— Civil Procedure Code, s. 266, expl. (h)- 
Debtor subject to military law — Attaehraent of 
moiety of salary under Ks 20 per mensem -Army 
Act, s»151. 

151 of the Army Act, 1881, not being affect 


Attachment- 

(I) Subjects of attachment— 

ed by the provisions of s. 266 of the Code of Civil 
Procedure, the attachment by a Civil Court of a 
moiety of the monthly salary of a debtor subject 
to military law, not exceeding Rs 20, is legal. 

Viraragava v Ramudu 9 Mad 170. 

143 A-C P C Act X of 1877,S. 266~Attachment 
of pay— Native grass-cutter attached to European 
battery — Indian Articles of war (Act V of 1869) 
— Army Discipline and Regulation Act, 187.9. — 

IMd, that neither the Army Discipline and 
Ecgulatin Act of 1879, nor the Indian Articles of 
War, 1869, contains, any provision which exempts 
from attachment the pay of a Native grass- 
cutter attached to a battery of artillery of H. M’s 
British Army while cantoned in British India, 
and not on active service within the meaning of 
that expression, as defined in the former Act. 
Thalli V Ganga. ( 41 P R of 1882) 

(II) Pay of military officer in Indian 

Staff Crops. 

144. — Officer not officer of regular forces — 
Civil Procedure Code (18cV3), s. 266, cl. (h)— 
Army Act, 1881, s.lSl — Public officer. 

An officer of the Indian Staff Crops is a 
“public officer” within the meaning of cl. (h) of 
8, 266 of the Civil Procedure Code, read with the 
interpretation clause. His pay is therefore sub- 
ject to attachment in execution of a decree ag- 
ainst him, but the operation of the attachment 
must be restricted to pay received from the 
Indian Clover nment. The pay of an officer of 
the regular forces is not so subject to attachment. 
The attachment in this case was allowed subject 
to a decree previously passed against the defen- 
dant, by which, under s. 151 of the Army Act, 
half his pay was ordered to be deducted and ap- 
plied in payment of the amount due under that 
decree, The repeal of that section does not af- 
fect a decree previously passed under it, and the 
right to enforce such a decree continues until sa- 
tisfaction has been obtained. Calcutta 

Tpadftjs Association v Rylatid. 
24 Cal 102 = 1 C WN138. 

Notes-Eol; 25 Mad 102. 

144A.— Army Act (44 t 45 Tic., 0. 58), Ss. 
136,151— Army (Annual) Act (58 Viq., 0. 7, S.4)- 
Civil Procedure Code (XIV of 1882J ss. 2, 
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Attachment Gontd. 

(t) Subjects of 

Public officer — Attachment of moiety of pay of 
officer of Indian Stall Crops. 

The effect of S. 15^6 of the Army (Annual) Act, 
1895, is to empower Civil Courts to attach one 
moiety of the salary of an officer in the 
Indian Staff Corps under s. 265 (/) of the Code of 
Civil Procedure. 26 Cal 102 foil. Watson v 
Lloyd. 25 Mad 402. 

(12) Pay of military officer. 

145. — Where, with reference to section .99 
of the Mutiny Act, a decree for money made 
against a military officer seiving in India direct-- 
ed that the judgment-debt should be stopped out 
of a moiety of such officer's pay, hel(7 that the 
decree-holder could not obtain satisfaction of the 
decree by attachment of such officer’s moveable 
property. Mercer v Narpat Uai. 

^ ^ 1 All 730. 

140. — Execution of decree— Soldier’s pay, 
liability for attachment, of— Warrant ffiffeers — 
Assistant Surgeons in the Indian Subordinate 
Medical Department-Army Act, S.144. j 

The respondents judgment-debtors, were 
Assistant Surgeons in the Indian Subordinate 
Medical Department. The question was 
whether ^he whole or any portion of their pay 
was liable to attachment in execution of the 
decree. 

/7eld^ that the respondents being warrant of- 
ficers were ‘“soldiers” as defined by the Army Act, 
and therefore their pay was exempt altogether 
from attachment under the proviso to S 144 of 
the Act. (25 Mad 402; 24 Cal 102, Ref. ) 

Murray & Co , Ld. v, Prins. 

E G. A. 14 0 C 82. 

140A_--Attachment— Pay of officer of Bri- 
tish Regiment serving in India— Army Act, 1881, 
Section 151. 

An officer of a British Regiment serving un- 
der the orders of the Government of India is a 
“public officer” within the meaning of Section 2 
of the Civil Procedure Code, 1882, and under Sec- 
tion 266 (h) (iii) a moiety of his salary as such 
public officer is liable to attachment in execution 
of decree. 

Dictum in 24 Calc. 166, not approved. 
Kerring y Raikes, P R 59 of 1897. 

146B.-~ 0 P C S. 60 (1) (0 and 0 ^1, r.48 (2)— 
Pay of Military Assistant Surgeon- Array Act 1881 
(44 & 4^ Vip. C.68), S 144-Re!u'5al by officer com- 
manding to comply with order of attachment— - 
Procedure. 

C C. 123 


Altachmenl-Crnii. 

/ 

(1) Subjects of Attachment— 

Held, that the pay of an Assistant Surgeon 
in the Military employ is absolutely protected 
from attachment in execution of a decree, (s. 144 
(.8), provi«!o 1, Army Act, 1881, 44 and 4.5 vie. 
c. 58 ). 

Where an officer commanding refuseq to com- 
ply with an order of attachment of the pay of nn 
officer which is liable to such attachment. 

Held, that the Civil Court ought to act under 
the provisions of O. XXI r 18 (3), C P C., 1908 
that i<3 to say, the Court should proceed to re- 
cover from Government-, for the benefit of the 
decree -holder, the sums which should have been 
stopped out of the judgment-debtor’s pay and 
remitted to the Court by ti^e officer autbQrised 
to disburse the judgment-debtor’s pay leaving 
the Government to settle up as it pleases with 
its officer, the judgment debtor. 

Oakes & Co. Ltd. of Madras v Mr J P 
Discarcie. 10 P R 1910=23 P W R 1910 = 

5 Ind Cas 802. 

147. — Civil Procedure Code, 1859, s. 205 — 
— Omission to provide for stoppage of pay in 
decree. 

The pay of a military officer cannot be at- 
tached in the hands of the Paymaster in the exe- 
cution of a decree where no provision for its stop- 
page has been made in the decree. Bans! Lai v 
Mercer. 7NW331. 

(13) Pay of non-commissioned officer in 
civil employ. 

148. — Execution of a decree against the pay 

of a non-commissioned officer in civil employ is 
entirely in conformity with law. Cohen v. 
Me earthy. 14 W R 231. 

(14) Military pay attached, refund of 

149. — Where a part of the military pay of a 

sergeant employed under the Executive Engineer 
was erroneously remitted by his superior to a 
Small Cause Court, which bad directed execution 
against the sergeant’s pay, it was held that the 
sum remitted should be refunded to the Execu- 
tive Engineer. Cohen v Me Carthy. 

14 W R 441. 

(15) Salary in the hands of disbursing 
officers holding office outside jurisdiction 
of Court. 

149A.— Attachment of salary to accrue due- 
1 Salary in the hands of disbursing offh'er holdnc*' 
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AUachmenl-Cort/ti. 

(1) Subjects of kiiKc\mevL%-—Contd. 

office outside jurisdiction of Court -C.P,C. s.268 — 
Court competent to issue order under. 

An attachment of salary that is not to fall 
due in the hands of the disbursing officer can be 
made only by the Court having jurisdiction at the 
place where the disbursing^ officer has bis office, 
the attachment should be made by the compe< 
tent Court after transfer of the decree to it for 
execution. 3 0 L B 30, 6 All U3, foil, 2 B L R 
A 0 108, 10 W B 447 expL Abdul Gaftir v 
Albyti. 7 C W N 821«30 Cal 713. 

(16) Salary of a village patel. 

150. — Exemption from. 

The salary of a patel of a village of less than 
Rs. 20 a month which is paid to him half yearly, 
is not liable to attachment. Lalcband v Budhi. 

^ 1883 P J 859. 

CQ) TRUST PROPERTY. 

(1) Debtor’s interest in property 

assigned to trustees before benefit of 
creditors. 

151. — A 7)Ona Me assignment by a debtor of 

bis entire property to trustees for the benefit of 
his creditors divests him of any interest which 
can be the subject of attachment subsequently 
issued in execution of a decree against such deb- 
tor until the trusts of the deed of assignment have 
been carried out. Bamanji Mtnickji v Naoroji 
Palanji. 1 B H C R 233. 

Notes.Ap: 8 B H 0 B 245. Ref: 10 B H 0 B 
327;3BomLB905. 

C2) Property placed in trust with 
managers. 

152. — Property placed in trust with parties 

as managers, but not beneficial owners, is not 
liable to be taken in execution of a decree aga- 
inst them. Moheeput Singh v Etbarce 

Chowdhry. 19 W R 226. 

(8) Property held by j u dgment debtor 
in trust for a specific purpose. 

153. *-Oml Procedure Code (1883 ) s 266. 

Property held by a judgment-debtor as trustee 

for a specific purpose — Attachment of surplus 
after fulfilling the trust. 

Neither the whole corpus, nor any 
specific portion of the corpus of a trust 
|>roperty in the bands of a trustee who is a 
judgment-debtor is liable to be attached in 
execution of a decree against him personally, on 
the ground that a "urplng of income Jrequirea m 
Ml PWB 


Allachmenl-Oowifif. 

(1) Subjects of Attachment— 

discharge of the trusts. S. 266 of the code is not 
applicable to such property, which only enacts 
the attachment of the property over which 
the judgment debtor h«s a disposing power for 
his own benefit. Bishen Chand Basawat 

V Nadir Hossetn. 15 Cal 829=15 I A 1. 

Notes -Ref: 6 0 W N 663; 19 M E J 272. Bel: 

26 Mad 460; 20 All 46. 

153A.— 0 PCS 60 n882 s. .966) -Disposing 
power— Attachment of money in the hands of an 
auctioneer as proceeds of goods sold by him at 
auction. 

th«t money payable to an auctioneer 
by purchasers of goods entrusted to him for auc- 
tion could not be attached by the creditors of 
the auctioneer except as to such an amount as 
the jiidgment-debtor had a disposing pow^r over, 
which he could exercise for his own benefit; and, 
further*, that if such money was attached the auc- 
tioneer was a proper person to raise the objection 
that it was not attachable under S. 266. 

T. H. Smith v The Allahabad Bank. Ld. 

1901 A W N 20 = 28 All 135. 

153B— Trust property (2) M mey kept in de- 
posit for a specific purpose— Liabili'‘y to attach- 
meut and sale in execution. 

A mortgagor placed in deposit with the mort- 
gagee a portion of the moitgage -amount in trust 
to be expended by the latter on the occasion of 
the marriage of the former’s daughter. A creditor 
of the mortgagor attached and sold, in execution 
of a decree obtained against the mortgagor, the 
deposit amount, and himself having beoonae the 
purchaser now sned the mortgagee for recovery of 
the amount. that such snit must fail since 

it was kept by the mortgagor with the jmortgagee 
in trust for a specific purpose of meis^ting the 
expenses of his daughter’s marriage in the dis- 
1 charge of parental duty. Mehr Chan’4 v 

Gokal Mai. 7 P L R 19oX 

(R) WAGES. 

(1) Money paid to sindar as wages 
of coolies. 

154.- Act VIU of 1859, ss, 236, 237. 

The defendants were sirdars of coolies. A de- 
cree was obtained against theffi by the plaintiff 
In respect of goods supplied te the coolfes. It 
was proved that, by virtn© of cpitom, a sirdar 
of coolies was entitled to ba'^e the vrages of coolies 
paid to him so that le mitbt iedhot tlw amoctnls 
M» ly Ws rnyeiltts go#** 
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Attachment-Coji/d. 

(1) Subjects of Attacbment— 

plied by him to them; bnt it wa‘^ not found that 
the coolies were hired on the basis of such custom. 
In execution of the decree, an order was made 
upon the officer of the Public Works Department 
in whose employ the coolies were, attaching “all 
moneys which are or may become payable to the 
debtors, whether on their own personal account 
or on account of the coolies over whom they were 
sirdars.” Meld that the attachment could not be 
maintained. The wages of tlie coolies were not 
liable to attachment under s. 236 or 5 jB 7 of Act 
VIII of 186^. Sajiwan v Gopal. 

1 B L R S N 15=10 W R 149. 

(2) Money paid for spinning cotton 

155.— Those persons are “labourers” within 

the meaning of section 26d of Act of i877 
who earn their daily bread by personal manual 
labour, in occupation with little or no art, skill 
or previous education. Jechand Khushalcliand- 
Shet V Aba Hcma valad Rupa. 

P J (1880) 172 = 5 Bom 132. 

155 A— Weaver — Wages— Execution— Attach- 
ment. 

Wages of Khudabax were attached in execu- 
tion. He applied to raise the attachment alleging 
that he received the wages weekly as a labourer 
and not monthly. 

Held^ following 5 Bom 732, that wages due to 
a person for work done as a weaver, cannot be 
attached in execution of a decree. Khudabax 
V Ganesh Hirachand. P J 1897 pl4. 

fS; WEARING APPAREL & ORNAMENTS. 

(1) Wearing apparel 

156 —Civil Proceduie Code, 1859. s. 205 

Necessary wearing apparel is not liable to at- 
tachment under s. 2u5 of the Code of Civd Pro- 
cedure. Gangaram Velji v Parbhu Dayaram 

9 Bom 272. 

Notes. — Ap: 10 Mad 216. Ex: 11 Bom 106, 
Ref: Rat Un Cr 399,797. 

1S7.--.0. P. 0. O 35 r. 5; S. 136 (1882 Ss. 
483,484)— Attachment before judgment— Property 
Outside jurisdiction. 

Under the provisions of Ss. 483 and 484 of 
the Civil procedure Code, I85B, a Court has no 
power to attach before judgment property out- 
side the limits of its jurisdiction. Raja Gokul- 
das V JanWba^i Jam,na Das v Raichand. 

^ 5 Bom LR 570. 

^ ( 2 ) Ornafnents* 

l^.gg,J-.phe Manga^lsutrai afe neek ornament 



AUachment-Oon^d;, 

(1) Subjects of Attachment-— 

(3) Ornaments on pprson of Hindu wife, 
worn by a Hindu married womsn during the 
life-time of her husband without ever removing 
it. is a part of necessary wearing apparel and ia 
exempted from execution undet Sec. 266 of the 
Code of Civil Procedure. Mundedi Appana v 
Tungamma. P J (1884) 256 « 9 Bom 106. 

159. — Execution against husband. 

Ornaments on the person of a Hindu wife, if 

forming part of her sbridhan, cannot be taken 
under an execution against her husband. On 
certain occasions, however, the husband way 
take them, hnfc the right is personal to him. 
Tukaram Bin Ramkrishna v Gunaji Bin 
Mhaloji. 8 B H C R A C 129. 

(4) Right of personal service. 

160. — Right to receive and appropriate offe- 

rings made by pilgrims in the temple where the 
defendants is a i^ujari is a right of personal ser- 
vice and plaintiff’s attachment and sale of it is 
prohibited by this clause. Trimbak v Krishna 
bai. 1888 P J 177. 

(5) Attachment of vendor’s Hen for un- 
paid purchase money. 

161. — -S. 283 — Attachment of vendor’s lien. 

A vendor’s lien for unpaid purchase money 

may be attached and sold in execution of a de^reo 
against the vendor, but^his is no ground for set- 
ting aside a decree dismissing a suit for a decla- 
ration that the property sold is liable to sale in 
execution of a decree against the vendor as be- 
ing his absolute property, where the sale by him 
is established. Visaji v Ganesh. 1882 P J 27. 

(6) Compulsory deposits. 

161.A— Compulsory deposit— Railway ser- 
vants — Provident fund— Civil Procedure Code 
(XiV of 1882), Sec. 278 — Attachment. 

The deposit which a railway servant makes 
towards the Provident Fund is “compulsory depo- 
sit; ” and it does not cease to be so when he 
leaves the service of the Company. Ihe deposit 
when it was made was not repayable on demand, 
and therefore at that time was “a compulsory de- 
posit; ” and having once acquired that charaote!r 
with the attendant consequences, it continues to 
retain it. 

The expression, “compulsory deposit” is not 
merely descriptive of the sum deposited, but is 
a term of art, which by virtue of legislative pro- 
vision includes that which is not within its na- 
tural meaning, for it ine’udes “any contribution 
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Attachment-Conirf. 

(1) Subjects of Attacbment— 7^^. 

which may have been credited in respect of any 
interest or incrpmen*' which may have accrued 
on such subscription or deposit under the rules of 
the fund” S. 2 (4). 

The compulsoiy deposits of the above descrip- 
tion are not liable to be attached under s. 268 of 
the Civil Procedure Code. Veerchand v B. B. 

& C. 1. Ry C. Boola v B. B. & C. I. Ry. Co 
6 Bom L R 921=:29 Bom 259 
Attachment— Subjects of attachment Sec 
Execution of decree— Transfer of decree for execu- 
tion. 40 P R 1895. 

Attachment— Subjects of attachment. See 
Pre-emption. 28 All 383. 

Attachment— Subjects of attachment. See 
Punjab Alienation of Land Act S. 1(1. 

4 P R 1903. 

(2) ATTACHMENT BEFORE JUDGMENT 
(1) Attachment before judgment, effect of. 

Attachment — Attachment before judgment. 
See Transfer of Civil case. 6 Ind Cas 746. 

Attachment.— Before judgment- Effect of: 
See O. P. 0.0.38 rr, 10,11. 

162 . — An attachment before judgment 
places the property in the custody of the law, but 
does not alter the right to it. Petumber 

Mundle v Gocool Das Soonderjee. 

1 Ind Jur N S 32=Burke 0 C 24. 
163. — Before judgment— Attachment in exe- 
cution of decree. 

Held, that an attachment before judgment 
cannot stand good against an attachment in 
execution of decree, whether the attachment is- 
sues from the same or from different Courts. 

Amir AU v Nawab Hadi AH Khan. S C 18. 

164- — Attachment cieates no lien in the nature 
of an encumbrance under Act XI of LS.")!) (Ben). 

Hahadeo Saran Saha v Thakur Prosad 
Singh. 6 Ind Cas 40 = 11 C L J 528. 

165.— Effect of— Death of judgment, -debtor 
pending attachment. 

Property under attachment must be consider- 
ed as in the custody of the law. The at^-acbment 
in force does not abate on the death of the judg- 
ment-<iebtor. An attachment only prevents alie- 
nation ar»d docs not confer any title. 12 All 
410: 24 1 A 170 ref to. Peary Lai Singh v 
Chandi Charan Singh. 5 C L J 80 = 

11CWN163. 

Sqo also 33 Cal 666. 


klidiOhmBni-Oontd^ 

2. Attachment before judgment - GoMd. 

166. — The present Code of 0 P.C,(Act XIV of 
1S82). S. 205, has altered the law. 

Where the plaintiff obtained before judgment 
an attachment of a Oebt due to his debtor by 
Messrs. P«>riy A Co, and subsequently obtained 
a decree and after such decree, the debtor filed his 
schedule and a vesting order was made in favor of 
the Official Assignee: — Ileld^ that the Official As- 
signee was entitled as against the attaching cre- 
ditor to receive the debt due to the insolvent 
from Messrs. Parry (L Co. Krishnaswami 
Mudaliar v The Official Assignee. 

13 M L J 278 = 26 Mad 673=4 C L J 97. 

Notes.— Fol: 29 Bom 40d = 7 Bom L E 488 
Dist; 30 Mad 418, Eef; 17 M L J ZH; 19 
M L J401; 32 Mad 429. 

167. — Attachment does not create a title in 
the judgment-creditor to the property. It merely 
keeps the property in cuatodia legt& pending the 
determination of his rights. 29 Cal 428; 4 Mad 
302 foil.; 8 M L J (U. Diss, from Zamindaf 
of Karvetnagar v Prayag Dossji. 

19MLJ401. 

168. — Insolvency Act (II A 12 Vie., 0. PI)— 
Insolvency proceedings — Vesting order — Prior 
attachment— Priority claim— Attaching credi- 
tor and official assignee-Civil Procedure Code (Act 
XIV of 1882) S. 241: — Official assignee, whether 
representative of judgment-debtor— Appeal 

A vesting order made under the Insolvency 
Act, 11 A 12 Vic, Cal 2, has not the effect of 
giving the Olffcial Assignee priority over the 
claim of a judgment-creditor in respect of pro- 
perty attached at his instance previous to the 
passing of such order. The Official Assignee 
stands in the. shoes of the insolvent and takes the 
property subject to any equities which are good 
against the latter. UWEFB 33 foil; 10 Cal 
150 distinguished. Mitter v Lakhimatii Debi 
5 C W N 761=28 Cal 419. 

Notes.— Over: 29 Cal 428 F B=s6 OWN 577 
Dist: 25 Mad 394. Ref : 29 Bom 405 = 7 
Bom L E 488; 26 Mad 673. 

169.— C. P. 0. 0.38, rr. II, 12; S. 81 (1882 
Ss. 489, 190. 425.) — Attachment before judgment, 
effect of— Reali station in execution— S. 490, effect 
of— No priority to the decree-holder who had at- 
tached before judgment. 

Tae object and effect of an attachment before 
judgment is simply to safeguard the propert;^ at* 
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2 Attachment before judgment— 

tached so as t-o enable the plaintiff lo realize the 
amount of his decree if he should get one. Though 
he has a security he has no charge on the property 
which lemains that of the defendant available 
for other decree-holders. Nor does a decree fol- 
lowing such attachment constitute a plaintiff a 
secured creditor; but the latter must, as any other 
creditor, apply for execution from which appli- 
-cation he isnot exempted by S. 490 of the 0, P. C. 
In short a plaintiff decree-holder who has attach- 
ed before judgment has not by reason of such 
attachment or process incidental thereto any 
right to be treated preferentially to other judg- 
ment-creditors. There must be realization in 
execution to give right of priority. 12 Bom 400 
ref to. Scwdut;Rao v Sreecantol Maity. 

10 CWN 634. 

Notes,— Eef: 13 0 W N 1177. 

i70 — Attachment before judgment— Objec- | 
tion that property not transferable if to be taken 
then or on application for execution — C P 0 (Act 
XIV of 1882), Ss. 4i!3, 487, 488, 490. 

When property is attached before judgment, 
the Defendant is not bound to take exception to 
the attachment on the ground that the property 
is not transferable. Attachment before iudgment 
stands on a different footing from attachment in 
execution in this respect. 

In such a case the proper time to take this 
objection is when the decree-holder applies for 

execution. Basiram Malo v Srimati Katya - 
yaniDebi. 15 C W N 795. 

170A. — When right of contribution arises. 

The right of contribution arises when two or 
more persons are liable to discharge a common 
burden. A creditor, who before judgment at- 
taches the property of the judgment debtor, does 
not acquire any lien or charge on the property. 
Where, therefore, a portion of the attached pro- 
perty is purchased by a third person, who pays 
up the amount due to the attaching creditor, the 
payment is gratuitous, and he does not arq’nre 
any right of contribution. 25 Cal 179; 29 Cal 
428; 28 Cal 419 Ref. Sahu Latta Prasad v 
Zaliai?-ti(l-diii. TALI 409 = 6 Ind Cas 11 3 

;=32 AU479. 

jl^7£_Civil Procedure Code, 1859,ss.83 and 84. 


2 Attachment before judgment- 

In attachment before judgment under ss. 83, 
and 84 of Act VIII of 1859, the Court does not 
interfere with the legal disposal of the property 
attached, beyond declaring that possession shall 
not be taken without its previous sanction, under- 
taking only that, if no subsequent order to the 
contrary be made, the property shall be forthco- 
ming at the time of pronouncing the decree to 
abid^ whatever order it shall make about it, 
Java Ramji v Jadhavji Nathu. 

1BHCR224. 

Notes-Ref: 8 B H C R 0 140; 20 Bom 403 

172 — Civil Procedure Code. 1859, g. 89. 

S 89 of the Code of Civil Procedure renders an 
attachment before Judgment ineffectual as a bar 
to process of execution against the property 
attached in satisfaction of a decree in another suit 
whether obtained before or after the attachment. 

Anonymous Case 6 M H C R 135. 

(2) Attachment before judgment, operation 
of, where there are no confiieting 
attachments. 

173 — If there are no conflicting attachments, 
a sale of property under a decree may legally 
follow upon an attachment made before decree. 
Mustan Saib y Brooks 7 M H C R 347, 

(3) Subsequent attachment. 

174— Civil Procedure Code. 1859, s. 89. 

Semblr S. 89 of the Code of Civil Procedure was 

: introduced, not for the purpose of restraining the 
ordinary effect of attaihment, but for the purpose 
of preventing the same view being taken of at- 
tachments before judgment as had been taken by 
the Indian Com ts of the writ of sequestration. 
When attachment ot property has preceded decree, 
no fresh attachment is necessary subsequent to 
decree. Sarkies v Bundhoo Baec 

1 N W Part 6 p. 81; Fd 1873, 172. 
Contra See Satbhawan v Sahoo Ranarasee 
I>0SS 2 N W 365. 

17 5^ — Attachment. 

The law requires the issue of attachment after 
judgment although a plaintiff may have already 
obtained attachment before judgment, 
Musammat Satbhaw'an v Sahoo Banarsec 
Bass. 2 N W P 365. 
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2 Attaclimcnt before judgment 

176 — Attach meat before judgment- Execution 
of decree— Sale by Muuaiff under Small Cause 
Court decree — Attachment by Subordinate Judge 
pending — Salt, a nullity — Jurisdiction— Code of 
Civil Procedure (Act XlV of 1882), Ss 280, 490. 

Where property is placed under attachment 
before judgment, it is not necessary to re-attach it 
after the passing of the decree. 

Where property had been attached before 
judgment by the Subordinate Judge, the decree 
being passed afterwards and the property was 
sold in execution of a Small Cause Court decree 
by the Munsiff to whom that decree had been 
transferred, that a re attachment ^y the 
Subordinate Judge being unnecessary, the Munsiif 
had no jurisdiction to the property pending at- 
tachment by a Higher Court, and the sale was a 
nullity. Burpati Bibi v Ramrach Pal. 

6 AL J703=3 1nd Cas 31. 

177— C P C Ss. 63, 73— ( 1882 Ss. 286, 296 ) 
Attachment before judgment — Decree before sale 
by another Court— Rateable distribution of sale 
proceeds-— Decree in MimsifF’s Court-Decree in 
Subordinate judge’s Court. 

When an attachment has been taken out by 
the plaintiff before judgment if a decree is subse- 
quently obtained in the suit the attachment alre- 
ady effected becomes operative. 

Regard being had to the Provisions of ss. 285 
and 295 of the Code of C»vil Procedure, when a 
property attached in the Court of a Subordinate 

Judge is sold in an execution pioceeding pending 
m Court of a Munsiff, the Court of the Subordi- 
nate Judge is the only Court competent to deter- 
mine any claim for rateable distribution of the 
assets realised by the sale. 

After the Subordinate Judge had called for 
(as he had full authority to do) the record of the 
execution case from the file of the Munsiff, the 
latter had no power to distribute rhe sale proceeds 
amongst the decree-holders claiming rateable 
distribution in his own Court. 

Whether the Subordinate Judge bad 
authority t*^ order the decrie-holders to refund 
the suras drawn by them in accordance with the 
order of the Munsiff in excess of what was legiti- 
mately du^to them, 4 AU 359 Eefd; 

Biiagwan Chandi’a v Chandua Mala. 

I C L J 97«29 Cal 773. 


AUachmenl-Conirf. 

2 Attachment before judement- Confd, 

178-C P 0 (Act XIV of 1882), S 488— Suit, 
dismissal of— Reversal on appeal, effect of — 
Court’s inherent power— C P C. (Act V of 1908) 
0 21. r. 58-Sale without attachment, order for- 
Validity— Objection as to legality of proceedings. 

It is obligatory upon the Court to withdraw 
an attachment before judgment upon the dismiss- 
al of the suit. The reversal of the judgment of 
dismissal on appeal does not operate to revive 
an attachment which has been cancelled under S 
488 of the Code. Hence a decree-holder is not 
entitled to bring the properties to sale without a 
fresh attachment thereof. 

If a Court is invited by a decree-holder to sell 
property which has not. as a matter of fact, been 
duly attached and the Court is apprised of that 
circumstance by a person claiming to be interest- 
ed therein, the Court has inherent power to in- 
Yestigat<» the matter. 

When a sale of immoveable property has 
actually taken place and its validity is impeach- 
ed on the ground that it was not attached, the 
absence of attachment does not. by itself, vitiate 
the sale. But the position is different when ob- 
jection is taken to the legality of the proceedings 
before the sale has taken place. The duty of the 
Court, under such circumstances, is to ensure 
compliance with the provisions of the Code when 
there is still ample time left for necessary act- 
ion Sasirama Kumari v Meherban Khan. 

13CL J24r3. 

178A — Attachment before judgment — Execu- 
tion of decree— Sale by Munsiff under Small Can- 
se Court decree— Attachment by Subordinate 
Judge pending sale a nullity— Jurisdiction— Code 
of Civil Procedure (Act XI? of 1882), ss. 285, 
490 

Where property is placed under attachment 
before judgment, it is not necessary to re-attach 
it after the passing of the decree. Where pro- 
perty had been attached before judgment by the 
Subordinate Judge, the decree being passed 
afterwards and the property was sold in execut- 
ion of a Small Cause Court decree by the Mfinsiff, 
to whom that decree had sbeen tifanisf#red, hlW, 
that a re attachment the Subordinate Jga^e 
being unnecessary, the Munsiff had 
ion to sell the propertiy pendihg attiickih^bt a 
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Higher Court, and the sale was a nullity. 

Dufpali Bibi v Ramrach Pal 6 A L J 703 « 
3IndCas31=31 All 527. 

(4) Writ of execution, priority of 

j^79 — XiOdging writ in office of Sheriff. 

In considering which of two writs of attach- 
ment in execution of a decree is to have priority 
over the other, the time when the writs are lodg- 
ed in the office of the Sh<>riff is the criterion by 
which priority is to be determined, and not the 
time when such writs reach the hands of that 

officer. Narsingdas Multanchand v. Nahu- 
nurai SumarmalJoharimal v Nahanubai 
7B CR0C183 

180 — Where one of several writs first reaches 
the Sheriff it is priority and he has no power to 
deprive it of such priority and transfer it to another 
by first executing a writ delivered to him later. 

Dwankanath Shaw v Pnankristo Paul 
Chowdhry Bourke 0 C 260 

(5j Priority. 

181— CiWl Procedure Code 1859 s 81. 

.y S and subsequently J S filed plaints and 
obtained attachment orders against J P’s pro- | 
perty. J S who got a decree on the 13th and an 
order for sale on the 16th of February claimed 
priority. Claim disallowed, Held that, of several 
creditors who have attached a debtor’s property 
under s 8l of Act Vlll of 185^, the one who first 
obtains judgment is entitled to priority. 

Juggurnauth Shaw v Issurchunder Roy 
Bourke 0 G 146 
Lutchmeeput Dogarec v Kcnaram Sen 
lind JurNS393 
Shumbhoonath Chose v Nobinmoney Dossee 
Robert and Charriol v Nobinmoney Dossec 

Bourke 0 C 92. 

(6) Suit against one member of undivided 
Hindd f'^mily. 
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An attachment before judgment of family 
property of undivided Hindu family was effected 
because a suit was filed against a member of the 
family who did not represent the family. 

The defendant died before the decree was 
passed. Meld that the right of survivorship 
begins before the attachment becomes effectual 
tor the purpose of execution Principle of decision 
in. 8 Mad 654 followed. Ramanayya v 

Rangappayya 17 Mad 144 

Notes— Bist 26 Mad 604; 606 

(7) Suit on hypothecation bond. 

183-C.P.C.S 483 -“Popeity” -Moveable Immov- 
cable— Attachment of unhypothecated property, 

S 483 of the Code of Civil Procedure does not 
refer exclusively to moveable property. Where 
in a suit on an hypothecation bond the plaintiff 
sought to attach before judgment immoveable pro- 
perty of the defendant other than that hypothe- 
cated. JSeld^ that it was not necessary, in older 
that the Co^rb might be satisfied that tho proce- 
eds of the sale of the hypothecated property were 
likely to prove insufficient to meet the decree 
which the plaintiff might obtain in his suit that 
such property should be actually brought to sale. 

Bishambar Sahai vSukhdevi. 
16 All 186 = 14 WN 20 
bee also Chhedi Lai v Kuarji Dlchit 

17 All 82=15 W N14. 

(8) Attachment of money deposited in Court 

184.-.SS485 & 484 C pO —“Property”— 
Moveable— Notice. 

The term property as used in ss 483 and 48 1 
of the Code of Civil Procedure is wide enough to 
include property of every description moveable 
and immoveable whether in the actual possession 
of the defendant or of some other person on his 
behalf and the words “ the Court may require 
him. . . to produce and place at the disposal of 
the Court” only refer to such properly as is cap- 
able being produced in Court. Where property 
ordered to be attached is deposited in the Court 
which made the order for attachment that order 
HDpJent notipB fo itieW ^at the p*ojpert|i' 
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ordered to be attached is to be held subject to 
the farther orders of the Court, and it is not ne- 
cessary that a separate formal notice should be | 
drawn up. Chliedi Lai Y Kuraji Dichit. 

17 All 82-iEiWN14 
See also Bishambar Sahai v Sukhdevi 
16 All 186 = 14 WN 20. 

(9) Attachment before judgment of com- 
pany’s property. 

185. — ^Indian Companies Act, VI of 1882, 
S. 177— ‘Civil Procedure Code, Act XIV of 1882, 
Ss. 483, 484, 48o, 588 and 622 — Attachment of 
Company’s propeity in suit to which company 
not party— Registered company -Property of 
company attached — Order — Appeal — Notice. 

After a resolution was passed to voluntarily 
wind up a company registered under the Com- 
panies Act, VI of 1882, having its registered of- 
fice at Bombay, but carrying on business at Dhu- 
lia, and was subsequently confirmed, the liquida- 
tor appointed under S 177 of the Act entered 
into an agreement, the negotiations as to which 
were opened before the first resolution was passed 
and were pending while the second was passed, 
to sell the factory of the company. Under the 
agreement the purchaser was to enter into pos- 
session of the factor} , but the company Yas to 
have a lien until the completion of the purchase 
a few months afterwards. A month before the 
date fixed for the completion of the purchase, B 
filed a suit in the Subordinate Judge’s Court at 
Dbulia to recover Rs 10,652 against M in his 
own individual capacity and as manager of the 
company, without making the company a defen- 
dant, against which his claim professedly was. 
After the suit was filed, B applied under S. 481 
to attach before judgment the company’s factory 
at Bhulia. Ihe Subordinate Court passed an 
order attaching the factory, no notice of the 
application or of the order having been given to 
the liquidator as required by S. 177 of the Com- 
pany’s Act. On the day the order was passsd the 
liquidator applied lo raise the attachment. The 
Court three months after, made the company a 
party to the suit and confirmed its previous order. 
Meld, setting aside the order, that the company 
riot being a party to the suit, and property ad- 
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mittedly belonging to it having been attached in 
such suit, the Subordinate Judge would have no 
jurisdiction to pass the order, which the Court 
would set aside under S. 622 of the Ci’«^il Proce- 
dure Code, but the order having been made 
against the company under S. 485, it was ap- 
pealable under S. 588 of the Code. 

Mir AH Mahomed v Biharilal. 21 Bom 273 
=PJ 1895, 523. 

flO) Attachment, effect of. 

186. — Necessity of subsequent attachment — 
Civil Procedure Code 1859 s89— 

R R filed a plaint against I R on the 15th and 
obtained a decree on the 27fch of February and a 
prohibitory order was made against I R’s proper- 
ty on the l8th of March, subject to three prior 
attachments; one by J S whose plaint was filed on 
the 30th of January, and who obtained a prohibi- 
tory order on the 13th and a decree on the 16th 
of February: a second by N S who filed his plaint 
and obtained a prohibitory order on the 30th of 
January and obtained a decree on February 22nd; 
and a third by K S, who also filed his plaint and 
got a prohibitory order on January BOih, and a 
decree On February 28th for an order for the sale 
of the goods on notice to the other throe plaintiffs; 
and the Court ruled that N S and K S were enti- 
tled to priority over B R. Reid that the process in 
attachment before judgment is in all respects the 
same as in cases of attachment after judgment, 
and the efiect in binding the property attached so 
as to prevent alienation, is the same. That an 
attachment whether before or after judgment pla- 
ces the property in the custody of the law. That 
if property have been attached befoi'e judgment 
there is no need of a second attachment in the 
same suit after judgment. That the words “attach 
ment before judgment” in 8. ^9 of Act Vill of 
1869 must be read as equivalent to “attachments 
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in pending suits,” or in other words, the phrase 
“before judgment” must be read as meaning ‘'until 
after Judgment.” Rajchunder Roy y Isscr 
Chunder Roy. • Botirke 0 C 139, 

Notes:— Dist 13 WR F B 9 Fol; 26 Cal ^3!. 


(11) Jurisdiction of High Court. 

1 

187. — Property situate out of jurisdiction, ^ 

The High Court has no power to attach before i 

judgment a defendant’s property situate outside the i 
limits of its ordinary original civil juri«!diction. 
Nur Muhammad v Ahubakar Ibrahim 
Memati 8 B H C R 0 C 29. 

Notes: — Dist: 2 Bom L R 960; Ref; 8 AH 452. 
Fol: 5 Bom L R 570. 

(12) Attachment before judgment, effect of. 

188. — Civil Procedure Code (Act XI 7 of 1882, 

SS m, 484, 486, 486, 487, 488, 489, 490 The eS- 
ect of an attachment of property under the Ci^il 
Procedure Code, whether made before or after 
decree, is the same, provided that in the former 
case a decree is made for the plaintiff at whose 
instance the attachment takes place. 

0 0 139, referred to, Ganu Singh v Jangi Lai 

26 Cal 531. 

189. — Act XXTIX of 1840, Warrant by 

M jfussil Court. 

It was competent to the High Court, under 
Act XXlIl of 1840 to order a warrant of at- 
tachment before judgment is«a(Kl by a Mofussil 
Court to be executed within the limits of the 
High Court’s ordinary original civil jurisdiction. 
Abraham 6 B. H. C. R. A. C. 170, 

190 — Civil Procedure Code. 18)9,8.81 — Exe- 
cution of decree — Endorsement of decree under 
Act XXIII of 1840, s. 1.— 

The words in s. 81 of Act VII I of 1859, ‘ where 
the defendant i® about to dispose of this property 
or any part thereof,” refer only to property 
within th6 jurisdiction of the Court where the 
suit is pending; therefore, where an order under 
that section by the First Subordinate Judge ot 
the 24-P6rgunnahs in respect of property in 
Calcutta was sent up to the High Court, in order 
that it might be endorsed in accordance with the 
provisions of s. 1 Act ^XIII of 1840, the High 
Opurt relused to endorse it. Bslapam 

MuUiok V Sotano. 8 B L R 335- 

KotP!8.'-«F6l! s Bom L B 670. 

i . C C 124 
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(13) Grounds of application. 

191 — Grounds of application — suit not com- 
menced— Civil Procedure Code, 1859 s. 81. — 

In an application made under s. 81, Act VIII 
of the Courtmustbe satisfied that a removal 
of goods is being made, or about to be 

made, with a view to evade the 

execution of a decree in a specific suit, though it 
is not necessary that the suit should be actually 
commenced at the time of their removal. 

Ramnarain Poddar v Levy. 

2 Hyde 188. 
192— C. P. C. 0. 3tr. l=Ss. 268 (a) 603— 
Garnishee denying debt due, it mu«t be sold or 
receiver appointed — Penal Code s. 209, Criminal 
Procedure Code, 1882, s. 19o — Costs. — 

E got a prohibitory order directing W. not to 
I pay certain money alleged to be due to his judg- 
ment-debtor K W, who was Vice-President of a 
Local Board, consulted 0 the President of the 
Board and as they were of opinion that the money 
did not belong to K but to his surety to whom 
the payment was made, that the case was 

not distinguishable from 11 Bom 449, as np under- 
taking to pay to E the judgment-creditor was 
given by either W or C, the only course open to 
the creditor was to get an order for sale or ap- 
pointment of receiver. 

E obtained an order calling on W and 0 to 
show cause why sanction should not be granted 
to prosecute them under section 20G of the Ihdian 
Penal Code, /lelr/ that the Judge should not have 
granted the order as the^’e was no specific allega- 
tion of fraudulent intent but vaguest surmises and 
that he should not have saddled them with costa. 

further that therd was great need of cau- 
tion as W and C were public servants of res- 
ponsibility and the public as well as they had 
valuable property in their character. Eknath 
V Ramchandra. 1894# P J 393. 

j (14) Property within Jurisdiction. 

* 193— Civil Procedure Code, 1877, s. 48.4, — 

t I he words “ any portion of his property ” in 
1 the latte»* part of s. 483 of the Code of Civil Pro 
r cedure, 1877, mean any portion of the property of 
3 the defendant which is within the jurisdiction of 
r the Court in which the suit is pending, 
i Kcdar Nath Dutt v Baeva Vcyana Rauu 
.. Luchman Chetty. ^ ♦ t C R 836. 

NotcB-Fol; B Bom L R 570. 
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(15) Property not in jurisdiction. 

194j— P roperty not in jurisdiction— Civil Pro- 
cednr«» Code, 1882, ss. 4S3, 484 — 

Under the provisions of ss. 483 and 481 ot the 
Code of Civil Procedure, 1882, property of the 
defendant, which is not within the jurisdiction of 
the Court, cannot be attached before judgment. 
Kfifilinasamiv Engel. 8 l[»d 20 

Notes— Fol: 6 Bom LB 670. 

195— CPC 0 38 T 6; S. 156 (1882 83.485, 642) 

— Attachment before judgment — Property out- 
side jurisdiction. A case in which an order was 
made attaching before judgment property out- 
side jurisdiction. Ram Pertab Jhowar v I 

Madho Rai. 7 C W N 216. 

Notes:— -l>iss: 5 Bom L R 570. Ref: 31 Mad 502. 

196— 0 P C 0 32 r 6; S. 113; 0 46 r 1 (1882 Ss. 
461, 483 and 617— Attachment before judgment of 
property outside jurisdiction, validity of-G rounds 
nf reference to Chief Court under s. 617. 

property outside the local limits of the jurisdic- 
tion of a Court cannot be attached before judgment 
under Oh. XXXIV of the Code. 

A Subordinate Court in Lower Burma is bound 
to follow the rulings of the Chief Court, Lower 
Burma, and the fact that there is a conflict 
between the Chief Court’s ruling and another 
High Court’s ruling is no ground for referring 
the question to the Chief Court under S 617 C 
FOIL B R 310, 8 Mad 20, 5 Bom L R 570 Fol: 
7 C W N 21*6 not Fol. Siva Sawmy Sitia v 
Sttliman Dawoodji Parek. 3 L B R 255 
190 A— Of property outside jurisdiction— S 
648 Civ. Pro. Code, 1882.— 

The property of a defendant, which is not 
within the jurisdiction of the Court cannot be 
attached before judgment under the provisions of 
I. 648 Civ. Pro. Code. A. M. Madar Saib 

Brothers <fe Co. v Moona Abdul Kassim. 

L B R 1893-1900,56. 
196B— 0. P C. 0. 38 r. 5; S. 136 ( 1882 Ss. 
483, 484 )-Attachment before judgment-Property 
outside jurisdisction. Under the provisions of 
Ss* 483 and 484 of the Civil Procedure Code, 
1882, a Court baa no power to attach, before 
judgment, property outside the limits of its juris- 
diction. Raja Gokuldas y. Jankibai. Jamna 
Bas T Rai Chand. 5 Bom L R 570 

(16) Security for satisfaction of decree. 

197— Defendants were on the 10th Maroh 
ppJfiTed to|iy0 fop tlie fplftlrucnt of 
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decree that might be passed in the suit or show 
cause on the 28th March why they should not 
furnish security. On 12th March to avoid an 
interim attachment of their property they fur- 
nished security. On the 28th .they wished to 
show cause why security was unnecessary but 
the subordinate Judge held that as they had 
given security they could not show cause. This 
was a mistake and his order was set aside with a 
direction to consider the application of the 28th 
March, Section 484 of the Civil Procedure Code. ■ 

Wasudev Balkrislina Lotlikar v Anant 
Ratnchandra Lotlikar. P J (1881) 173; 

5 Bom 643. 

198— C P C 0 35 rr 6, 10; S.146 (1882 S. 485). 
When in a suit an attachment before judgment is 
removed on giving security, and the suit is dismis- 
sed but decreed on appeal, a surety is not liable 
for amount of appellate decree, as the attachment 
itself is void under S, 488 C P 0. 12 Bom 71 Fn], 

Ma Bi V S Kalidas 5 Ind Cas 985=^ 

5 LB R 156. 

199— S. 484— Adjudge’ meaning of. — 

A surety who had given security under s. 484 
contended that he was discharged as the suit 
terminated by a consent decree and was not 
adjudged and that the arrangement was not com- 
municated to him. B.eld that he was liable as 
the word adjudge cannot be construed in this 
limited meaning, and as the arrangement was not 
inconsis+ent with the terms of the contract of the 
surety nor was it prejudicial to bis interest. 

Shivapa v Nagapa. 1894 P J 25. 

(17) Grounds for granting application. 

2nO— Grounds for granting application — 
Defendant leaving jurisdiction to a^^oid or delay 
process— Civil Procedure Code, 1859, ss, 74, 75.— 

Applications under ss. 74 and 75, Act VIII of 
1859, on the ground first mentioned in s. 74, must 
show at least that defendant is about to leave the 
jurisdiction, with a view to avoid process, or to 
delay the plaintiff in the prosecution of his suit. 
Evidence sufficient to support this must be 
adduced in all cases. Tecnaram v Ramrutton 

2 Hyde 181. 

201— C P C 0. 38 r,6; The Second Schedule, 0. ^ 
1.9 r. 3 (1882 Ss 485 and 196)-Attachment before 
judgment— Partnership property— Appointment * tc 

' of Bepejvpr— Affidavits— Cppteptfl—praptlce^t ^ nuc i 
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S, 483 of the Civ. Pro. Code provides for the 
attachment of the property of the judgment-deb- 
tor it does not apply to the joint property of a 
partnership, of which the judgment -debtor is a 
member. In cases of this kind, the proper order 
to make is the appointment of a Receiver under 
S. 503 of the Code. 

Affidavits produced in a case should comply 
with the terms of s 196 of the Code. In oases 
of interlocutory application the statements of 
the declarant’s belief are admissible ; but the be- 
lief must be stated and reasonable grounds there- 
of set forth. Damodar Nandram v Panalal 
Madiram. 9 Bom L R 540 

202— C. P. C. 0. 38 r. 6 (1882 — Attachment 
before judgment-S. 485j-Couit to consider what- 
Conduct of defendant. 

In considering application for attachment be- 
fore judgment, the Court is not restricted to the 
conduct of the defendant subsequent to the com- 
raen'^ement. of the action. It is open to the Court 
to look to the conduct of the parties immediately 
before the suit and to examine also the surround- 
ing circumstances and from these to draw an in- 
ference as to whether the defendant is about to 
dispose of his property, and if so, with what in- 
tention. Maegpegor v The Cawnpore Sugar 
Works Ld. 11 C L J 19=5 Ind Cas 181. 

203 — Defendant leaving jurisdiction or deal- 
ing with property so as to make it unavailable — 
Ground for arrest of debtor. 

A creditor is not entitled, merely because he 
has a just demand against his debtor to move the 
Courts to put in force the extraordinary processes 
of arrest or attachment on mesne process ; he 
must also have good reason to believe that bis 
debtor is about to depart from the jurisdiction 
'Of the Court, or to deal with his property in such 
a manner that it will be unavailable for satisfac- 
tion of the claim against him. Goutierc v 
Chamol. 1 N W, Part 2, 32: Ed 1873, 91. 

204— Defendant leaving India— Good cause 
—Civil Procedure Code, 1859, ss. 74*80. 

Wheu it appears jfnnta fat ie that the defen- 
dant is going to leave India with intent to remain 
absent so long that the plamtiil will or may be 
obstructed or delayed in the execution of any 
decree that may be passed against the defendant, 
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he win be ordered, unless he show good cause, to 
find security for the amount of the claim and the 
costs of the suit. And ‘-good cause” must be either 
(1) that he is not going to leave India, or not for 
so long a time as will obstruct, or be likely to 
obstruct, the plaintiff, should he succeed; or (2) 
that the suit is noi- a hona Jide one; or (3) that, 
even if it is, the institution of it has been vexa- 
tiously delayed till the defendant is about to de- 
part from India, in order to embarrass or coerce 
him. Spence’s Hotel Company v Anderson. 

1 Ind Jui* N S 294 note. 

205 Defendant leaving jurisdiction — Civil 
Procedure Code, 1869, s. 80. 

It is not necessary for the plaintiff to show 
that the defendant intends to obstruct or delay 

the plaintiff in execution of his decree, in order 
to justify an application to the Court for his arr- 
est before judgment under Act VlII of 1859, s 80; 
it is enough if his going away will have’ that 
effect. Agra and Masterman’s Bank y 
lIndJur,NS;265. 

206 — Defendant leaving the jurisdiction— 
Repairs of ship, Suit for price of. 

The defendant having employed plain- 
eiffs to do repairs to his ship on the promise that 
they would be paid for out of the proceeds of a 
letter of credit from the owners for that purpose, 
afterwards drew bills on the credit for other pur- 
poses. The defendant being about to leave Cal- 
cutta, on the application of the plaintiffs an at- 
tachment order was issued against him and the 
proceeds of the bills in the hands of P’s agent. 
Calcutta Docking Company v Passmore. 

Bourke, 0 C, 125, Cor 151 

20 7- — Arrest of master and part owner of ship 
where ship was l<^st— Repairs of ship— .Suit for 
price of. 

In an action for repairs, where the ship had 
been lost, the Court granted an order for personal 
arrest of the defendant, the master and part owner 
under s. 80 of Act VllI of 1859. Cbarriol y 
Courtois. Cor 123. 

208 Security for personal appearance of de- 
fendant— Civil Procedure Code (Act Xyi of 
ss. 477, 479 — Bona-fide suit, 

A suit was instituted against the master ofea 
vessel for repairs done to his vessel and for hir 
Of a dock in which the vessel had been. The mas- 
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tex being abOQt to leave ^be jurisdiction of tbe sec 

Court with bis vessf^l, the plaintifE^^, under s. 4 Cl 
Code of Civil Tiocedure, applied for an or- 
der that the defendant should give security for 
hisappearaneV taanswex anydeexee that might be ^ 
passed againk him and a rule was issued calling on 
him to sbow3i^e why such security should not 
be furnish^ " lie defendant showed cause, and P 
alleged “ thlV the amount claimed for si 
the repaid ’w4s excessive, that the repairs wer^ 
badly done, that thf^ plaintiffs were not entitled ^ 
to dockM^rand*jbbat some of the repairs charged 
for bad not" been executed. He further oounter- 
rlained for a large sum for demurrage owing to 
the detention of his vessel and damages caused to 
it by the wrongful act of the plaintiffs. It was 
contended that as tbe claim was on a contested | 
account which on the face of it was stated, but 
unsettled, on the principle of the English authori- 
ties, the plaintiffs were not entitled to the order 
asked for. It was further contended that the 
suit was not a hona fide one, but brought merely 
to harass the defendant and that foi this reason 
security should not be ordered to be given. It 
was not disputed thk the defendant had no 
domicile in this country, and that he was short- 
ly leaving in his vessel in the ordinary course 
of his business. The Court found the plaintiffs 
were undoubtedly entitled to recover some 
amount on account of repairs, and that the mere 
fact that the plaintiffs added on to such a claim 
one of a disputable character did not go to show 
that the suit was not a dona Jide one. I£eld that 
there is no anthority for saying that the principle 
applied in England to the granting ^ of writs 
m exeat vegM shonld be applied in this country; 
that the Court can only look to the 
provisions of the Code of Civil Procedure, that 
when a person comfes on business to this conntry. 
in which he has no property or domicile, and en- 
ters into a contract with a person to do work in 
connection with that business, and which must 
be done before he leaves the country, and it is 
known he intends to leave as soon as the work is 
completed, there is an implied und'^rstanding, if 
the work was done on bis credit, that it should 
be paid for before he leaves. MsU, also, that 
the case fell within the provisions of s. 447 of tbe 
CAde, and that the defendant should furnish 
security for his appearance while the suit was 

ponding within a week in terms of s. 179, such 
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security to be for tbe amount of the claim. Probode 

Chunder Mullick v Dowey, f 4? Cal 695. 


209— ‘Disposing of property to delay or ob- 
struct execution — Civil Procedure Code, 1HS2, 
s. 483. 

Before proceeding under s. 483 of the Civil 
Procedure Code to attach property, the Court 
should be thoroughly satisfied that the defendant 
is really disposing of his property with intent to 
obstruct or delay the execution of any decree that 
may be passed aa:air)St him. Shoshee 

Shekhoreswar Roy v Haro Gobind Bose 

13 C L R 356, 

(18) Residence. 

210-Civil Procedure Code, 1882, s. 648-- Arrest 
before judgment. 

Where an officer proceeding from Burma to 
England on leave resided a few days in Madras 
on the way , — Held that such residence viras suffi- 
cient, for the purpose of s, 648 of the Code of 
Civil Procedure, to render him liable to arrest be- 
fore judgment. Everct v Frerc. 

8 Mad 205* 

Notes— Ref. 11 Bora 641; 29 Mad 3a9«16 M 
L J 238 = 1 ML T71; 14 Bom 641; 29 
Bom 239, 

(19) Suit for damages for attachment before 
judgment. 

210 A— S 95— Limited and incidental relief* 
Attachment before judgment-Proof of malice and 
absence of reasonable cause-Rule of English Law 
— Analogous to S 2.60 Or Pro Code— Malice defin- 
5 ed— Special damage del! ned— Credit impaired— 

’ Legal remedy. 

^ In a suit for damages for attachment before 
judgment, the plaintiff should prove that the def- 
endant had no reasonable and probable cause for 
n applying and also malice in fact. S. 96 of 
5 ^ the new Civil Procedure Code provides for 
js compensation as a limited and incidental relief ; 
ig and in cases of wrongful attachment, it gives an 
alternative remedy. 

^d The rule in England is that actual malice must 
a-t be proved, while this section allows a limited re- 
^0 medy without such proof. 

3h 

S. 96 is analogous to S. 250 of the Grim. Pro. 
.t. Code. 


, 
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Malice may be defined to mean any improper ; 
or indirect motive, / <? , a motive other than what { 
should properly actuate the party. And no hatred 
or enmity is required. 

Recklessness regarding the truth or otherwise 
of the allegations would also amount to malice. 

Special damage is a mideading term and can 
be found out only in the light of the context in 
each case. It has three meanings— the parbicuUr 
damage resulting from the particular circumstan- 
ces of the case: the actual and temporal loss cau- 
sed where the damage done is the wrong and no 
actual right has been disturbed: and the particu- 
lar loss of the individual in cases oE nuisance, 
over and above the loss sustained by the public in 
general. 

When a blow is struck at the credit of a person, 
the law should place in the hands of the injured 
person a means of righting himself (2 N W P 353: 

4 Cal 583; 17 I A 17; 6 Bom L R 704; 29 Mad 
208, Ref.; 8 Q B B 175; 11 Q B D 674; 2 Q B D 718; 
Ref.; 2 Q B D 624, Ref.; 82 Mad 170; 2 Q B D 106, 
Ref.) Manjappa Chetti«r v Ganapatlii 

Goundan. lOML T 365 = 

(1911) 2 M W N 414. 

210B— Attachment before judgment of prop- 
erty situate outride the Court’s jurisdiction — Allo- 
wable uuderthe new Oode-0 P 0 (Act V of 1908) 
Ss 45 and 138, OXXXVIII, r 5-0 P 0 (Act XI Y 
of 1882), Sp. 483,048. | 

Though the property, referred to in clause (h) 
or Order XXXVIII, rule 6 of the new Civil Pro- 
cedure Code, must be property within the local 
limits of the Court’s ]urisdiction, no such restric- 
tion is imposed with regard to the property men- 
tioned in clause (a). The rule clearly permits the 
attachment before judgment of property situate 
either within or without the legal limits of the 
Court’s jurisdiction. 

The removal from the new rule of this restric- 
tion as to the locality in which property capable 
of being attached under it must be situate, which 
there was in the corresponding S. 483 of the old 
Code, has altered the law. Somasunda ram 
Chetty V Mutbu Yeenappa Cbetty. 

10 Ind Cas 794. 
(20) Order for attachment before judgment 
in divorce proceedings. 

211— Divorce prooeediilgs-Attachment before 
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jud^'ment-O XXXVJI, rr 5. 6, 0 P C (Ifl08)- 
S, 7, 46, Act IV of 1869 (DiToroe). 

An order for attachment before judgment can- 
not ha made in divorce proceedings There is 
ranch in the Code of Civil Pr^.cedure which deals 
with substantive law and not proceduce; and 0 
XXXYlII, rr 6 and 6 have no application in di- 
vorce proceedings. Attachment before judgment 
is a matter of relief and nofe of procedure. 

Phillips V Phillips. 37 Cal 613. 

(21) Consequences and effect of attachment 
before judgment. 

212— C P 0 0 21 rr 46,60; s.73; 0.38, r.l2 (1882 
83.268, ^70,295,490)-Attachment before judgment, 
efiect of — Attachment — Consequences andefiect 
of — Title of official assignee. 

S. 490, 0. P. 0-, provides that where an attach- 
ment before judgment is made and a decree is 
passed in plaintiff’s favour, it is not necessary to 
re-attach the property in execution of the decree. 
An order of attachment does not operate so as to 
give the attaching creditor priority over the other 
creditors in the insolvency. An order of attach- 
ment of a debt under S. 268 merely restrains the 
dtobtor’s creditor from paying to the debtor and 
restrains the debtor from receiving the same. At- 
tachment merely prevents alienation, hut does 
not confer title. Au attachment of a debt be- 
comes complete so as to prevent the tifcle of the 
trustee in bankruptcy or the Official Assignee 
only on receipt of the debt. Even where an attach- 
ment of property is made and an order for sale 
is obtained by the creditor, the latter obtains no 
title to the property attached so as to prevent the 
same from vesting in the Official Assignee. 1 N 
W P 181 and 29 Oal 428 foil. Under 8. 270 of Act 
VIII of 1859 an attaching creditor was entitled to 
priority as against subsequent creditors. 

Krishnaswamt Eudaliar v The Official 
Assigi^cc. 13 M L J 278=26 Mad 673. 

Notes:-- Fol. 29 Bora 405 = 7 Bom L R 488. 
Dist: 30 Mad 413; Ref: 1 7 M L J 334; 19 
MJLiJ401;32 Mad 429. 

(22) Attachment of property not in posse- 
ssion of defendant. 

213-0 PCS. 64=Ss. 483, 486. 

A defendant’s property, though not in his pos- 
i session can under 8. 486 read with S. 268 (c), ^ be 
attached before judgment. Kachubhai v 

I Chhagan. 1888 P J 225. 


iiif, 
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(23) Compensation for attachment before 
judgment on insufficient grounds. 

213^ — Small Ciuse Court — To award com- 
pensation for attachment before iudgment on 
insufficient grounds — C. P. 0. S. 401 — Improper 
arrest. A Small Cause Court is competent to 
award compensation under S. 491, C. P. C., for 
procuring an attachment before judgment on 
insufficient grounds. It has not juris- 

diction to award compensation in cases of im- 
proper arrest. Ibrahim Rowthar v. Sanga- 
ram Shetty, 26 Mad 504*. 

(24.) Suit for compensation. 

213 —Articles 29, 36 and 49 — Sait for 
compensation — Attachment before judgment — 
Article 36 Schedule II, Limitation Act, is a gene- 
ral article governing suits for compensation for 
torts to which no special article applies. 

Article 29 provides for suits for compensation 
for wrongful seizure of moveable property under 
legal process. This article is quite general in its 
terms and was intended to apply to all oases 
where the alleged wrongful seizure was made un- 
der legal process; 27 Mad 346 approved. Article j 
47 has no application to a suit of this description. 
It applies to a case in which moveable property 
is wrongfully taken or detained by the defendant 
and not by the Court in execution of a legal pro- 
cess. (6 Bom L R 701 distinguished) (21 W B 
398 Ref: and approved ). The plaintiff’s proper- 
ty was attached before judgment nnd the suit 
against the plaintiff was dismisssd The plaintiff 
more than one year after the date of the attach- 
ment but within a year from that of the dismis- 
sal of the suit brought a suit for compensation. 
Held that the suit was governed by s. 29 and was 
barred by limitation. — that the wrong to 

the plaintiff was not a continuing wrong, it be- 
ing complete as soon as his ffoods were seized. 
That the intention of the Legislature was not to 
make section 21 Limitation Act, applicable to 
such a case as indicated by articles 19 and 42 
under which limitation is to be completed from 
the date of the cessation of the wrong. 23 Mad 
631; 27 Mad 346; 21 W R 298 Fol: 6 Bom L R 
701 List: Ram Narain v Umrao Singh, 4. A 
L J 548 = 1907 AWN 194=29 All 615. 
Notel— Bef.* 10 0 L J 226=14 0 W K 
Attachment— Attachment of person See 0. 
l\ a, 55, (1882) 336. 8? P J 18. 
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(1) Attachment against person, and 

ppopcfty simultaneously. 

214 — Civil Procedure C^de, 1859, ss. 201, 207 
—Act XXIII of 18dl, s 15— Discretion of Court.* 

Under s. 201 and other sections cited of Act 
VIll of 1859, a judgment-creditor has uncontrol- 
led option whether he will proceed in the first 
instance against the person or the property of hia 
iudgment-debtor; and by s. 15, Act XX UI of 
1861, the Small Cause Court is bound to issue 
execution according to the nature of the applica- 
tion, if made in^writing after the passing of the 
decree tinder s. 207, Act Vill of 1859. The Court 
may, at its discretion, refuse execution against 
the person and property at the same time or aga- 
inst the same person when, under s.l3. ActXXlII 
of 1861 or under s. 19, Act Xl of l8o5 applica- 
tion for immediate execution is made verbally at 
the time of passing the decree. 

Davis Y. Middleton, 8 W R 282. 

Notes:-Con: 17 W R 165. 

215— s. 2.54 C. P. 0.— Decree against person 
and property — Execution. 

In this case the decree-holder obtained a de- 
cree against the hypothecated property and aga- 
inst the defendants personally. "Reid that the 
decree-holder was entitled to enforce his decree 
either against the person or the property of the 
judgment-debtor. It was not necessary for the 
decree-holders, firs^ to execute it against the hy- 
pothecated property and then, if any balance re- 
mained due. to proceed against the person of the 
judgment-debtor. Johari Mai v. Sant Lai, 
9AU 484=7 WN 101. 

Notes; — Ref; 10 All 35. 

216— Absconding debtor. — 

Where a defendant, against whose person an 
attachment in execution has bien issued, abscon- 
ded, a second attachment against his moveable 
property was granted, and the writ of attach- 
ment against the person was not recalled. 

Gregory v. Hadjee Essuffi Coonjee, 
1 Ind Jur, N S, 244. 

(2) Second application for attachment. 

217— Disf*r«tion of Court. 

Held, by Phear, J., that, under the Code of 
Civil Procedure, 1»69, a Court was not bound to 
grant, as a matter of course, a second applicatloh 
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from a judgment-creditor for attachment, but 
ought always to require him to show why the 
steps previously taken did not lead to a full dis- 
charge of the deb^-, and oueht not grant its pro- 
cess a second time unless satisfied that the failure 
was not attributable to the applicant’s own fault. 

Byjnatb Pandit v. Kunbya Lall Pundit, 

9 W R 527. 

Notes:— Dist; 18 W R 193, Con: 17 W R 165; 
22 W E 512. 

218 — Discretion of Court — Act VIII of 185.9, 
g, 221. —In execution of a decree, a writ was issu- 
ed against the defendant, who had not any pro- 
perty within the jurisdiction of the High Court. 
The first writ was made returnable in a month. 
Another writ, returnable in the same time, was 
issued, the first not being successful, but the de- 
fendants were not found. An application for a 
writ returnable in sum was refused. 
on appeal, per Peaeock, C. J , that, although the 
Judge has a discretion to refuse the writ under s. 
211, Act VI 1 1 of 1(559, yet the fact that the plain- 
tiff had not used the utmost possible diligence 
was not sufficient ground on which the writ 
should be refused. Per M«ophervSon, J -The Court 
had a discretion under s. 221, and ought not to 
grant the writ where it is not satisfied that the | 
parties have used every reasonable endeavour to 
execute former ones that have expired; as the 
former writs were returnable in so short a time, 
however, in this case the writ ought to bo granted 
Nittai Chandra Pal v. Thakur Das Biswas, 
8 B LR, 258 note, 

Kalee Chunder Paul v. Thakur Das 
Biswas, 12 W R, 0 C, 7. 

(3) Attachment and discharge. 

219 — Further execution against debtor's pro- 
perty, — ^ After a debtor has been arrested in exe- 
cution of a decree and discharged at the request 
of the creditor, hia personal property may be 
taken in execution under the same decree 

Janoki Singh Roy v. Kaloo Mundul, 
BLR, Sup Vol, 889 = 9 W R 178. 

(4) Non-satisfaction of decree against 
property of judgment- debtor. 

220— Eight to attach person 

Where a judgment-credPo^ had obtained a 
writ of attachment against tbe property of his 
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to the knowledge of the creditor against which 
the attachment could be enforced. — Held^ (rever- 
sing the decision of the Court below) that he was 
entitled to an order for execution of the decree 
by attachment of the person of the debtor. Seton. 
V Bijohn, 8 B L R, 255= 17 W R 165 

(h) Option of proceeding againt person 
or property. 

221.— Civil Procedure Codf„ 1877, 1882, sec. 
254 ( 1859 . sec. 201 ) — Execution of decree— Ex- 
parte decr<^e. 

Un<ler s. 201 of Act YIlI of 1859, a judgment 
-creditor has the option of enforcing his decree 
again«t the person or property of the judgment- 
debtor, and the fact that such decree is an e-r- 
parte one makes no difference. Raj Chundcr 
Roy V Shama Soondari Debi. 

4 Cal, 583. 

Notes: — Eef : 19 Bom 717=6 Bom L R 704. 

(6) Arrest and discharge of debtor. 

« 

222 — Ee-arrest. — D M, a prisoner for debt, 
having been discharged for non-payment of sub- 
sistence-money, the execution-creditor applied 
for a rule /tlsi for his re-arreat, or for a new writ. 
Ileld a prifloner, once discharged on non- 
payment of his subsistence money, cannot be re- 
arrested, nor c»n a new writ be issued against 
him for the former debt, and that the principle 
that no man shall be twice vexed on the same 
charge applies here. Per 21organ^ J . — That there 
may be a distinction between the words “release” 
and “ discharge ” in Act VIII of 1859, and that 
the arrest of the person is not the full satisfac- 
tion here that it is under Knglish law. 
Dwarkalall Mitter. Bourke 0 C 109. 

Notes — Con : 9 W R 178. 

223* -Re- arrest- Distinction b<»tween arrest 
and imprisonment. 

Tbe Code of Civil Procedure expressly pre- 
serves a distiction between arrest and impreson- 
ment, and the immunity from further process is 
only generated by actual confinement, A second 
arrest, therefore, held to be legal. 

Chingalraya Chetty v Subbiab 
6 M H C R 84*j 
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(7) Warrant of arrest, power of deten- 
tion under. 

284. -Illegal detention. 

The warrant of arrest in execution of decree 
vunpowers the Sherifi only to arrest the defendant 
in exe<^ution, and detain him for such reasonable 
time as is sufficient to allow of his being brought 
before the Court, and having an opportunity of 
0 pplying for his discharge ; the detention of such 
prisoner by the yberiff after such reasonable 
time, without further authority of law, is illegal. 

Stimhoo Cliunder Haider. 
Durgapersaud Mittcr. 
RakhalDoss. Bourke 0 C 59. 

Notes:— Ap: 16 Cal 267. Ex: Bourke (Part 1) 
96, Ref : 2 Bom 3 48. 


(8) Imprisonment of, period of. 

225. — Subsequent arrest in execution— Civil 
Procedure Code, Act XIV of 1882, section 481 
and 342 

The dftfendaut was arrested before iudgment, 
and on the 5th February 188 i committed to iail 
under sec. 481 of the Civil Prooedase Code. On 
the 6th March following a decree in th^ suit was 
passed against him. On the 28th July, the def- 
endant being then still in jail under the order of 
the 6th February, the plaintiff took out a fresh 
warrant of arrest in execution of the decree, and 
sought to have the defendant further imprisoned 
for the full period of six months limited by s 312 
of the Code. Held that the defendant could be 
re-eoxnmitted to jail, in execution of the decree, 
only for such a period as, together with the period 
of imprlsoument that had elapsed smee the pas- 
sing of the decree, would complete a period of 
six months, and that consequently he would be 
entitled to be liberated on the 6th September 
1888. Imprisonment under sec 481 becomes, after 
decree* imprisonment in execution of the decree 
and the imprisonment suffered after that date 
consequently he taken into consideration in calcu- 
lating the period of six mouths, which by s. 342 
of the Code, is the limit allowed for an impri- 
ionment in execution of a decree. 

Ghanashamdas Goorsamutl v Joharimull 
Kedafinatli. 7 Bom 431 
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A judgment-dehter, who has been imprison- 
ed in execution of a decree, if the several periods 
of his imprisonment be addevl together, for more 
than the maximum period for which he can 
be legally kept in prison, is entitled to his 
release. Khoda Buksh v Shukroollah 

15 N W 220. 

(10) Order for arrest before judgment, 

form of. 

227. — Civil Procedure Code, 1877, 188*;, s 481 
(1859, ss. 78 and 276)— Commitment in execution 
of decree. 

An order for the arrest before judgment of a 
debtor raad*^ in the form directed by s. 78 is, after 
judgmentdias passed, a commitment in execution 
of a decree within the meaning of section 276. 

Rampersaud Roy v Calls chand Boss. 

Bouike, 0 C423 

(11) Discharge of Judgment debtor on 
offer to place estate at disposal of Court. 

228, — Act of bad faith subsequent bo dis- 
charge — 0ml Procedure Code, 1859, Ss273, 275, 

A Judgment-debt er, having been arrrested in 
1871, offered to place his estate at the disposal 
of the Court, and was examined on oath as to the 
particulars of the estate and discharged from 
custody. His estate was never taken possession 
of, and part of it was subsequently disposed of 
by him to a stranger. Held that he was not liable 
to be arrested again in execution of the decree. 

Venkatakrishna Charya v Coelho. 

6 Mad 170. 

Note8:—Not Fol: 1 Bom L R 46‘3. 

(12) Decree payable by instalments. 

229— Execution by arrest and imprisonment 
—Civil Procedure Code (Act X of 1877), s, 34l. 

In the execution of a decree payable by insta- 
lments, the judgment-debtor cannot he arrested 
and i npnsoned separately for default in the pay- 
ment of each instalment. Damodar Shaligram 
V Malhari. 7 Bom 106. 

(13) Simultaneous execution by arrest and 
attachfuent of propefiy. 


Ooiut 
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the property of judgment-debtor. Held that it 
was an error of direction not to take all steps pos- 
sible against a fraudulent debtor. Cliena Pcmaji 
V Ghelabhai Napandas. P J(1883) 26 = 

7 Bom 301. 

(14) Re-a ppest of j « dgment- debtor. 

231. Power of Court to arrest without 

petition. 

It is not within the competence of a Judge 
to direct the re-arrest of a judgment-debtor 
without any petition or motion of the decree- 
holder to that effect. Shib Ram Mundle v 
Roheemtoollah. 15 W R 69. 

232. — Civil Procedure Code, 1886, s. 341— 
Kon-payment of subsistence money— Discharge 

The discharge of a judgment-debtor before 
imprisonment on account of the non-payment 
of the subsistence money for the debtor is no bar 
to the debtor being re-arrested. Subba v 

Venkatta. 8 Mad 21. 

Notes:— Pol: 2.3 Cal 128; (1904) W N 22; 26 
All 317. 

(15) Discharge of debtor. 

233. — Civil Procedure Code, 1882, s. 336 — 
Discharge of judgment- debtor arrested under 
decree of High Court— Right of discharge— In- 
tention to be adjudicated insolvent. 

A judgment-debtor, having been arrested in 
execution of a decree of the High Court in its 
Original Civil Juiisdiction and brought before 
the Court under the provisions of s. 336 of 
the Code of Civil Pi ocedure, claimed to be dis- 
charged on the ground that he intended to ap- 
ply to the Court to be declared an insolvent 
either under the provisions of Ch. XX of the 
Code or of 11 & 12 Virt.,c. 21. Held that the 
judgment-debtor, on expressing his intention to 
file a petition and schedule under 11 & 12 Viet , 
c. 21, and complyiug with the conditions of s 336 
of the Code of Civil Procedure, was entitled to 
be discharged. Pinsetit. 8 Mad 276. 

234 — Civil Procedure Code, 1882, ss.366,341, 
344, 3 iP— Judgment-debtor— Imprisonment, 


! 

1 


8^. 336 and .349 of the Code of Civil Proce- 
dure, 1882, are applicable to judgment-debtors 
under arrest, but not Qopjipitted to iail^ 4 

p. c, m 
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ment-debtor committed to jail can only be dis- 
charged under s. o4l. ()uarme 

8 Mad 503. 

Notes: — Pol: 12 Bom 46. 

(16) Arrest of debtor in execution 
of decree. 

235 “Arrest,” Meaning of Insolvent 

judgment-debtor— Civil Procedure Code (ActX 
of 1882) s. 349 — “ Arrest, ” “ Imprisonment, ” 

meaning of — Procedure where two methods of 
protection are open to the debtor. 

A judgment-debtor arrested in execution of 
a decree for money, who has not, on his commit- 
tal to jail, expressed his intention of applyi^^g to 
be declared an insolvent under Oh. XX of the 
Code of Civil Procedure, ih nevertheless entitled 
during his imprisonment to make an application 
for that purpose; and the Court may, under s. 
349, pending the hearing of such application, 
release him on his finding security to appear 
when called upon. The word “arrest” in s. H4^ 
should be read as meaning “under detention’^ or 
“ detained in custody. ” Where the Legisla- 
ture has provided two methods by which a 
debtor can obtain protection from arrest or 
other serious consequences, and if one of those 
methods, in any particular case, turns out to be 
more favourable to the debtor than the other, the 
Courts will not deprive him of that advantage. 
Hnstic, 11 Cal 451. 

Notes: — Ciss; 12 Bom 46. 

236. — C. P. Code, 1882-Ss. 341,642 discharge 
re-arrest. 

According to s. 341 0. P. Code, 1882, a judg- 
ment-debtor is not to be arrested a second time 
Only when he was imprisoned under his first 
arrest not only because be was arrested. 

Rajendro Narain Roy v Chunder Mohun 
Missep. 23 Cal 128. 

237. — Civil Procedure Code, s. 349— Court, 
Power of, to release judgment-debtor after he is 
imprisoned— “Arrest” and “imprisonment.” 

“Arrest,” as used in s 349 of the Civil Proce- 
dure Code (Act XlTof 1882), does not include 
“imprisonment.” Therefore the power conferred 
on the Court under that section to release a 
judgment-debtor arrested in executm!| of ^ de^ 
qn b^jpg givep hj him cWpes |fte| 
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hif has been irapiisoned or pufe in^’o jail. 11 Cal 
i63, dissented from. 8 Mad 603, followed. 
Mahomed Husen v Radhi. 12 Bom 46 

238 .— Civil Procedure Code (1882) ps,336. 3>7 

Act VI of 1888 Insolvency proceedings 

Scheduled debts— Decree for a debt not in the 
Schedule— Execution and arrest. 

A person has taken the benefit of Insolvency 
proceedings dnder the code, and who is not dig- 
charged, but has not inserted in his schedule a 
debt for which a decree is subsequently obtained, 
is not protected from arrest, simply because 
his property is in the hands of the receiver in 
insolvency. Such a person ia liable to arrest I 
under the circumstances provided for by the 
Civil Procedure Code, Amendment Act (VI of 1888) 
Panna Lall v. Kanhaiya Lall 
16 Cal 85. 

i(l7) Warrant of arrest. 

239 . — Imprisonment in jail other than that 
named in warrant -Release’-Oivil Procedure Code 
<Act XIV of 1882), ss. 33(5, 537. 

A Sheriff’s officer, of his own motion, deliver- 
ed over to the officer in charge of the Alipore 
Jail a judgment-debtor who had been duly com- 
mitted to the Presidency Jail. Held that the 
imprisonment was unlawful; that the delivery 
over to the officer in charge of the Alipore Jail 
amounted to a release; and that the prisoner was 
entitled, therefore, to be discharged. Shamso- 
nessa B^gum v Love. ll Cal 527 

(13) Re--arrcst of debtor under same 
decree. 

240 . — Release as recognizance-— — Surrender 
nnd^r recognizance-Recoguizance, Expiry of— 

Arrest, Eresh application for Civil Pr«^cedure 

Code (Act XIV of 1882), ss. 23V?, 241, 341, 349, 
367-Writ of attachment — Criminal Procedure 
Code (AetX of 1882), s. 491. 

A judgment-debtor once arrested and irapri- 
loned in Execution of a decree cannot, under the 
Civil Procedure Code, be again arrested under a 
a fresh writ of attachment on the same decree. 

Secretary of State for India in Council v 
Judah. 12 Cal 652. 

Notes.*— Fol: 20 Cal 87^. Diaap; 23 Rom 662. 
pistja3 0|im 
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241, — Civil Procedure Code lb82, s. 341 — — 
Arrest in execution. 

The Court has no power to order the arrest of 
a ]udgraent-debtor a second time under the same 
decree. The cirnumstanres under which he ob- 
tains his release from prison are immaterial under 
the Civil Prc‘cedure Code. 12 cal 652, followed. 
Bolye Chand Dutt. 20 Cal 874. 

Notes —Not Fol: 26 Bom 652. Dist: 23 Cal 
128. 

(19) Arrest of parda-nashin lady, 

242-Execution of decree-Purdanashin woman 
— Arrest of purdanasbin woman in execution of 
a decree -Zenana -Sheriff, Arrest by— Civil Proce- 
dure Code, Act X of 1877 sections 271, 336 and 
640. 

Purdanshin women are as much liable to ar- 
rest in execution of Civil process as any other 
persons, and it is not necessary that a special 
order of the Court should be made authorizing 
the sheriff to enter the zenana, when the process 
of the Court cannot be executed. 

Under section 336 of the Civil Procedure Code 
if the sheriff can enter the house he may break 
into the zenana for the purpose of executing his 
writ there. Kadumbiriee Dossee v Koylash- 
Kaminee Dossee. 7 Cal 19 = 9 C L R 25, 

(20) Married woman. 

2 43, --.Imprisonment for debt. 

Married women, against whom personal derees 
for debt, have been made, are not exempt from 
arrest or imprisonment in execution of such 
decreeb under the Code of Civil Procedure. 
Laksbmana v Kullamma. 9 Mad 99, 

(21) Discharge from arrest. 

244. -Act VIlI of 1869, ?lec. 27.-5-Discharge 
I from arrest-Evasion of process. 

Meld, by Boulnois and Lindsay, JJ., that the 
mere evasion of process does not disentitle a 
judgment-debtor to his discharge from arrest 
under Section 273, Civil Procedure C>de, if in fact 
at the time of applying for his discharge he is 
not possessed of any property or the means of 
paying the debt, and has not coupled evasion of 
process with concealment of protJerty. 

per OampbeB, J„ that the has a 
di^Ofetion in gr^pting a deVt^t's pdfi 
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Altachment-CbJ^/^^. 

3 Attachmerit of pttsoix-^OonGU, 
Section 273, and may refuse such discharge if the 
debtor has thrown obstacles in the way of the 
creditor. Framji Rustamji v Young. 

P R 49 of 1875. 

4. MODE OF ATTACHMENT & IRRE- 
GULARITIES IN ATTACHMENT. 

(1) Attachment without sale. 

245.“Sale in execution of decree. 

Under the C>de of Civil Procedure, property 
may be attached without view to immediate 
sale. Saroda Prosad Mulltck v Lutclimeput 
Singh Doogur, 10 B L R 214r=17 W R 289 
— 14 Moor’s I A 529. 

245A. 0 P C Ss. 60; S. 113, 0.46 r 1 (1882 Ss. 
266 and 617) — Attachment-Sale-Country liquor- 
Oollector’s permission-Abkaii Act (Bom Act V of 
1878) S. 16-Refec0nce to High Couifc- Action by a 
third person not a party to the suit. 

Country liquor is not exempt from attachment 
and sale in execution of a money-decree passed by 
Civil Court. It is saleable property, and is co- 
vered by the part of s,266 of the Code. 

The Collector’s permission is necessary to the 
sale of country liquor ( s 16 of the Bombay 
Abkari Act) but it is not necessary to attach- 
ment so far as the attachment can be made with- 
out removal. 

A reference to the High Court under s 617 C P 
C is not bad, merely because it arises out of the 
action taken by a third person not a party to the 
suitPupshottam Narayan Joglekai* v Balvant 
Babaji Gurav. 10 Bom L(R13=3MLT 
135=32 Bom 157. 

'j (2) Sale without att’jchment. 

246— Civil Procedure Code 1859 s 203. 
Property must under Act VlUof 1859 be 

attached before being sold in execution of decree 
the w6rds “attachment and stfle” in s 203 being 
taken together and not read distributively. 

Denonath Ruckit v Mutty Lall Paul 
I Hyde 158; 1 Ind Jui* 0 S 125. 

(3) Attachment of debts. 

247— Y^iitten notSee-nOiril Procedure Code, 

1 , 869 , 8 . i 
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4 Mode of attachment and irregularities 
in attachment Contd. 

When the property to be attached consists of 
debts, a written notice of attachment is necessary 
under s. 236, Act YIII of 1859. Until the debtor 
receives such notice, be is bound to pay the amount 
of his debt to the creditor whose right to receive 
it has been declared by a decree Of Court, and it is 
no part of the duty of the debtor to make enquiri- 
es whether his creditor is or is not entitled to 
receive the money. Thakocr Das Sing ▼ 

Luchnieeput Doogor 7 W R 10. 

(4) Proclamation of sale, issue of. 

248— Civil Proceduie Code, 1859, s. 285 — 
Property not in jurisdiction. 

Where an attachment is made under 8. 285, 
Act YlII of 1859, the only farther process required 
to bring the property to sale is the due issue of 
the proclamation of sale.* the property need not 
be attached. If the property be not within the 
jurisdiction of the Court, whose duty it is to 
execute the decree, the course to be followed by 
the decree-holder is that prescribed in Ss. 285 and 
following. Mookta Keshee Debee v Kunuck 
Monee Debee 7 W R 267. 

Notes-Ref: 9 W R 388. 

(5) Attachment by Court which did not 

pas« decree* 

249— Civil Procedure Code, 1859, s, 256. 

The attachment of immoveable property by a 
Court other than that which passed the decree 
before the decree had been sent to it for 
execution vitiates the sale subsequently 
made of that property, as not being made in strict 
observance of the procedure prescribed by s. 285 
of Act Vlll of 1859. Shurutoolah Merdlia V 
Gooroo Churn Dass 8 W R 310. 

Notes— Fol: 9 W R 1888. 

(6) Sale of shares of zamindar hypothe- 
cated by lessee for arrears of rent. 

250 —Where the shares of a zamindari hypo- 
thecated bv the lessee are to be sold p recover 
arrears of rent due to the Court of Wards, no at- 
tachment is necessary, and the Collector has no , 
power to attach the property previous to sale. 
Jogessur Sahoy v Gopal Lall 18 W R 173* 

Notes-Dist: 14 W R C R 275. 
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4 Mode of attachment and irpogularities 

in attachtn«nt-C<»nM. 

(7) Estates paying revenue to Government. 

251— Civil Procedure Code, 1869, s. 213, 

In attaching an paying revenue to Govern- 
ment, the attaching creditor must, in addition 
to the information required by the 1st clause of 
8. .213, Act VIII of 1859, in respect of ordinary 
immoveable property, give also the special inform- 
ation indicated in the latter clause of that section, 
that section being cumulative in respect of estates 
paying revenue to Government, Ajoodhiya 
Doss V Shco Pershun Singh 11 W R 175, 

252— Notice of attachment— Civil Procedure 
Code, 1859, s. 213. 

I he intentioh of s. 213, Act VllL of 1859, is 
that the description in a notice of attachment 
should be sufficient to identify the propeity ; and 
in the case of an estate paying revenue to Govern- 
ment, that there should be a specification of the 
revenue.. Lack Ram v Mohesh Dass 

12 W R 488. 

Dheraj Mahtab Chutid v Burodanath Mun- 
dul. 18 W R 411. 

Notes-Ref: 18 W R 411. 

253— Notice of attachment— Civil Procedure 
Code 1859, s. 213. 

Where a property was described as a lakhiraj 
tank with faur banks, the boundaries of which 
were given, the identification was held to be fully 
made out. Dlietaj Malitab Chund v Btti*oda- 
nath Mundul 18 W R 411 

(8) Decree directing sale of certain pro- 
perty, and in case of non-satisfaction, of 
other property. 

254 — Eight to attach and sell first property, 
Effect of failure to get satisfaction from second 
property on. 

Where a decree directs the sale of A’s property 
first, and then of B’s, if the decree-holder is un- 
able, from opposition, to sell A’s property, and 
proceeds against 3’s, and cannot realize his decree 
therefrom, he has not lost his right to attach and 
sell A’s property. 

Stephenson v Unnoda Dossee. 6 W R Mis 18. 

Notes— Pol: 17 W R 419. Dist: 8 W R 29; 80. 

9 Attachment of money in hands of 
receiver. 

255 —Attachment made without sanction of 
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4 Mode of attachment aud irregularities 
in attachment- 

Court— Civil Procedure Code 1882, S. 272 — An 
attachment of money in the hands of the Bec*»iver 
made without the leave or Sanction of the Court 
is improper and irregular and the Court will 
not recognize it. 16 Bom; 677, followed. 

Mahommed Zohuruddeen v. Mahommed 
Noorooddeen. 21 Cal 85. 

Notes:— Dist: 25 Cal 887. Ref; 27 Cal 269; 
27 Bom 566; 7 Bom L K 547. 

(10) Attachment of property in hands of 

manager. 

256 — Mortgaged property -Second attachment. 

Where attached property is mortgaged by the 
judgment-debtor with the consent of all parties 
/concerned, yet, so as to leave some proprietary 
interest in the judgment-debtor, any judgment- 
creditor coming after the appointment of the ma- 
nager aud the making of the said mortgage has a 
right notwithstanding to attach and sell what 
remains of the judgment-debtor’s interest in the 
property. An application for such second attach- 
ment cannot properly be refused by a Court on 
the ground of the property being under the mana- 
gement of the District Court pursuant to s.243, 
even in the Judge’s precept forbids such attach- 
nient.So far as the property sought to be attached 
is moveable,if in the hands of the judge or Judge’s 
Court, it must be attached in the mode prescribed 
by the fiistpart of Act VIII of 1859, s. 239, and 
a notice so sent to the Judge is an effectual 
attachment of such moveable property, although 
it is refused by the Judge, whose refusal to receive, 
the notice cannot make that no attachment which 
would otherwise be a good attachment, 

Teil & Co V Abdool Hyc 19 W R 37. 

Notes— Ref: 17 mad 501. 

(11) Attachment and sale of mortgage bond. 

257.— Civil Procedure Code, 1 ^ 82 ^ ss, 268, 
274 — Lieu of purchaser on mortgaged property 
after attachment under s 268. 

In execution of a decree obtained by them 
against J and M, the plaintiffs attached a decree 
obtained by J and M against D, and on the alleg- 
ation that J and M, in order to avoid the 
consequence of this attachment, executed a ben- 
ami conveyance of theiv interest under the atta- 
ched decree to B and P, and afterwards with the 
same object took in adjustment and satisfaction 
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4* Mode of attachment and irrcgulirities 
in attachment Cunid, 

of that decree two bonds in favour of R and I,ig- 
spectively, by which immoveable propeiiywab 
pledged as collateral security, the plaint ifis at ta. 
ched these two bonds by prohibitory older under 
8 268 6f the Civil Procedure Cod^, and purchased 
them at the sale in execution of their decree In 
a suit on the bonds against D, as the principal de- 
fendant with J, M, B, P, R, and 1 ioined as par- 
ties, — Meld that the plaintiffs were entitled to 
enforce the lien created by the bonds against the 
immoveable property specified in them, notwith- 
standing that no fittachment had been msde in 
accordance with the provisions of s 274 of the 
Code; a debt secured by a mortgage lien on immo- 
veable property not being “immoveable property 
within the meaning of that section. Debendra 
Kumat* Mandel V Rup Lall Das 12 Calc 516. 

Notes:— Ap 18 Mad 437, 26 Bom ?>05. Fol. 20 
Cal 805: 19 Bom 131;29 Cal 1 F R 

258. — Civil Procedure Code, S 274, cl (c)— 
Rights of purchaser at sale in execution. 

A person purchased a morfgage 
bond, at a sale in execution of a 
decree, under which certain immoveable 
property was given as collateral security foi an 
advance. HeU, that, the fact that be has not 
attached under s 274 will not afiect his right to 
have the collateral security enfoiced by tlie sale 
of properties mortgaged. KasitialU Das v 
Sadasiv Patnaik 20 Calc 805 

Notes.— Ref: 26 Bom 306.- 34 Cal 663. 11 0 
W N 680. Ap. 18 Mad 437; 5 Bom L R 
892; 28 Bom 163. 

259. — S 274 ‘ — Absence of attachment undcr- 
Irregularity— Right of purchaser of mortgage at 
an execution sale. 

An attachment under S 2/4 is not necessary 
to make the sale of a mortgage bond carry the 
lieu as well as the debt. The absence of such an 
attachment is a mere irregularity. 12 Cal 64i> 
and 20 Cal 806, followed Muniappa v bra- 
mania 18 Mad 437-5 MhJ 60 

Notes:— Ref: 8 M L J 1; 30 Mad 255; 17 M L 

J201. 

260. — Attachment— Execution Mortgage- 

debt — Sale of mortgage-T~deht in execution of a 
decree against mortgagee — Sale carrying with it 
security without attaching mortgaged propeity - 
Civil Procedure C>de Sec 274. 
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4 Mode of attachment and irregularities 
in attachment”Ce?i/^7. 

The sale of mortgage debt described as such 
m exec>ition of a deeree cairies with it the secu- 
iity without attaching the mortgaged property 
und'^r Sec 274 of Mie ^(vil Procedure Code. 
Saldev Dhanrup Marvadi v Ramchandra 
Balvant Kulkarni P J 1893, 567 « 

19 Bom 121. 

Notes:— Ref: 26 Bom 305. 

261 — S 266 C P 0 — Attachment— Interest of 
mortgagee out of possession. 

Where the rights and interests under his mort 
gage of a mnrtgag<^e out of possession are attached 
in execution of a decree the procedure by which 
such attachment must be effected is that prescrib- 
ed by s 26S of the Code of Civil Procedure. S 274 
the Code cannot be applied in such a case. 
Karim-un-nissa v Phul Chand 

15 All 134=13 WN 51. 

Notes: -Ref: 18 All 469; 26 Bom 305; 4 Bom 
L R 18. 

262. — Attachment under wrong section— 
Effect . 

Ridd, that the sale of the mortgagee’s rights 
under a mortgage duly held and confirmed was 
effectual to pass the mortgagee’s rights to the 
auction purchaser, even though the attachment 
subsequent to which such sale was hbld might 
have been made under a wrong section of the 
Code of Civil Procedure. 5 All 142: 6 All 86; 
10 All 505 and :5 All 174 referred to. Sheo 
Charati Lai v Sheo Sewak Singh 

18 All 469=16 W N 154. 

Notes-— Ref* 23 All 25 

263. -C P C 0 21 rr. 4, 6, 64, (1884-S 268 
and 274) -Sale — Mortgage debt — Attachment-*- 
Validity of Sale. 

A sale of mortgage debt in pursuance of an at- 
tachment made under section 268 Civil Procedure 
Code is a legal and valid sale. 9 Cal oil; 12 Oal 6; 
20 Cal 805: 6 All 142 P G., 15 All 134; 18 All 469 
19 Bom 121; 9 Mad 5; 10 Mad 1 69; 17 Mad 437. 
ref. Bala want Rao v Mt Ratnabat 

14 C P L R 5. 

(11 A) Attachment of property in posses- 
sion of mortgagee. 

263A. — Property in possession of mortgagee- 
Attachment to be effected by prohibitory order.— 
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4 Mode of attachment and irregulapities 
in att»ehment-Co»i«Z. 

An attachment of property in the possession 
cf a mortgagee should be made by a prohibitory 
or<ler and not by actual seizure. Behai?ilal 
V Rattiram, 1 C P L R 85 

(12) Irregulafity iti attachment. 

264-“Beng. Reg. VII of 1825, s 7— Omission 
to require security. — 

An Attachment made undei Bengal Regula- 
tion Vll of 1825, without first requiring security 
as directed by s. 7 of that Regulation, was held 
to have been irregularly made, but the irregula- 
rity was not one which affected the jurisdiction 
of the Court or made tb^ attachment void. 
Khodajaninissa v. Stevens, 20 W R 

265 —Practice —Amendment of order — Inher- 
ent power of Courts in India-S i52,C.P.C., (I9u8) 

' — Attachment— Wrorigful seizure — Withdrawal 
by direction of law— Sheriff’s right of poundage. 

The Courts in India have the same inherent 
power, as the Courts in England, to amend or 
vary a perfected order, when they find that the 
judgment as drawn up does not correctly state, 
what the Court actually decided and intended, 
even if the matter does not fall within S. 152, 
C. P. C. (1908) (corresponding to 0. XXVITI, r. 
II, English Supreme Court Rules). 

Where there was no levy but only a seizure, 
and where the seizure was wrongful and with- 
drawn by direction of law, the sheriff receives 
no poundage. (1880) 30 Oh D 239, Ref: (^806) 
1 Oh 573. Di8t;C1878) 3 0 P D 216;(1884) 13 Q B 
Jj 415 and (i899) 1 Q B 460, Fol; Brljaratan 
V. Jayanapain, 37 Cal 64?9=7 Ind Cas 876. 

266 — Civil Procedure Code, 1869, s. 239-— 

Immaterial injury. — 

An attachment of immoveable property is not 
voidable, merely because ah the foim« prescribed 
in s, 239, Code of Civil Procedure, have not been 
followed when the irregularities complained of 
are immaterial and not productive of any sub- 
stantial injury to the person who objects to the 
proceedings. Koopance Dasai v, Bhubun 
Mdhinee Dassi, 6 W R, Mis, 52. 

267 — Attachmeut of more property than is 
necessary. 

Where the decree-holder wantonly attached 
more property than was necessary for the dis- 
charge of his claim, the Court may order sequest- 
ration of only a portion of the property attached. 

Fursotum Doss v Oodey Nai*ain Mull, 
1 Agra, Mis, 3 
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4} Mode of attachment and irregularities 
in attachment Confd, 

Notes*— Con: 1 Agra 24. Not Fol: 2 All 565, 
Ref; 3 N W P 212. 

268- Bebari Lai and Makiind Ram purchased 
from the decree holder a decree against the 
ancestor of certain persons who were joint own- 
ers of a m?/af interest in the village of Dhak Sha- 
hid. Subsequently to this purchase a portion of 
the said mua/i interest was sold; the plaintiff, in 
the suit, brought a claim for pre-emption, and 
obtained a decree on the 21st December, 1885, 
under which decre*^ they obtained possession. 
During the pendency of the suit, I'tz,, on the 1 1th 
May, 1884, an attachment was obtained by 
Behari I»al and Makund Ram of an 8 biswa 
zein mdiiri ^hB.re ot muaza Dhak Shahid ’’.the 
judgment-debtors having no zemlndan in the 
village in question. The property which thus 
purported to have been attached was sold by auc- 
tion on the 20th January, 1856, and purchased 
by the defendant who was formally put in pos- 
session. The plaintiffs then sued for a declara- 
tion of their proprietary right in the property. 
Beld^ that the plaintiff’s title as pre-emptors 
must prevail. The attachment was invalid by 
reason of material misdescription of the property 
which it was sought to attach, and could not ope- 
rate so as to throw back the defendant’s title to 
a date prior to that of the plaintiff's decree; the 
plaintiffs moreover were absolute strangers to 
the proceedings in pursuance of which theattach- 
ment took place. Hai’gu Lai Singh v Muha- 
mmad Raza Khan, 13 All 119=^11 W N 16. 

269— Attachment of assets of a judgment- 
debtor outside the jurisdiction of the attaching 
Court — Practice — Procedure. 

The plaintiff, having obtained a decree against 
the defendant in the Court at Bhusaval, sought 
to execute it by attaching a moiety of the de- 
fendant’s pay. The defendant was a sorter in 
the Railway Mail Service, and travelled between 
Bhusaval and Nagpnr, at which latter place he 
resided and received his pay. By an order of at- 
tachment issued, at the plaintiff’s instance, by the 
Bhusaval Court to the defendant’s dist^ursing 
officer at Xagpore, a moiety of pay having been 
withheld by that officer, the defendant applied to 
the Bhusaval Court to cancel the order, coutend- 
ing that it was illegal^ as neither he nqr hfa dis^ 
burst ng officer resided at Bhusaval. On refer- 
ence to the PTigh Oourt.— th^t t^e or|Jer of 
attachment was vUm n#her the^de^ep- 
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4* Mode of attachment and irregularities 
in attachment-Oo/ii^- 


dant nor his disbursing officer resided wUhm the 
jurisdiction of the Bhusaval Court. The proper 
procedure was to send the decree of the Bhusaval 
Court for execution to Kaarpore, where the dis- 
bursing officer resided and the defendant’s pay 
was available for satisfaction of the decree. 

Rango Jairam v. Balkrishna Vithal, 
12 Bom 44. 

Gopal V Lavet, 12 Bom 45, note. 

Notes:™Ref: ^8 Bom 198. 

270 — Attachment before judgment— Termi- 
nation of attachment — Sale in execution— -Meter- 
ial irregularity in publishing or conducting sale 
without attachment — Waiver — Civil Piocedure 
Code, ss. 311, 483. 

The plaintiff instituted a suit against the de- 
fendant for recovery of money, and previous to 
judgment, that is, on the 8th January 1885, ap- 
plied for, and on the 11th obtained, orders for 
attachment of several houses and premises belong- 
ing to defendant, and such attachment was made 
The suit was dismissed, but eventually on appeal 
it was decreed, but the attachment was never 
withdrawn. Plaintiff then applied for execution 
of his decree, and his application was granted by 
an order directing that the property of the judg- 
ment-debtor should be notified for sale on the 
Ist February 1887, and accordingly, on the i^lst 
December 1880, a sale notification was issued. 


Judgment-debtor twice applied for postponement 
of sale, but his applications were refused, and 
the sale took place on the date fixed. The judg 
ment-debtor then objected to the confirmation of 
the sale, urging that the property sold was 
never attached in execution of the decree, and 
the attachment previous to judgment was infrn- 
ctuous, because afterwards the chim was dismis- 
sed by the Court of fii’st instance, that there had 
been several other irregularities in publishing and 
conducting the sale; and that, owing to the irre- 
gularitiesj property had been sold at a grossly in- 
adequate price, causing substantial injury. The 
Subordinate Judge, overruling the objections, 
confirmed the sale. On appeal by the judgment- 
debtor.— following^ 5 All 86, that a regu 
larly perfected attachment is an essential preli- 
minary to‘ sales in execution of decrees fo^ money 
and where there has been no such attaehment, 
any saie that have taken place is not simply 
yp|<|able, hut tnd rpay he ft §«id^ 
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without any inquiry as to substantial injury be- 
ing sustained by the judgment-debtor for want 
of a valid attachment; and that an attachment 
before judgment, like a temporary injunction, 
heQomes Ju/wHis olfieio as soon as the suit termi- 
nates. Farther, that the phrase “a material irre- 
gularity in publishing or conducting” in the first 
paragraph of s. 311 of the Code of Civil Procedure 
should be liberally construed, and that absence 
of attachment of property at the time of sale 
thereof is “a material irregularity’*, attachment 
being the first step which a Court m executing a 
simple money deoreo has to take to assert its au- 
thority to bring property to compulsory sale. 

Ram Chand v. Pitam Mai, 10 All 506. 

Notes.*— Ref: 12 All 440 F B; 18 All 469; 21 
All 311; 5 CL J 687. 

27 1 — Civil Procedure Code, Ss. 268, 272 — 
Official J rnstee — Public officer — Attachment of 
life-interest. 

The defendant who is a widow is entitled un- 
der a past nuptial settlement to which she, her 
late husband & the official trustee v/ere parties, to 
a life-interest in property held by the Official 
Trustee. The decree-holder having obtained an 
order under S. 272 of the Code of Civil Procedure 
applies to have the defendant’s interest in proper- 
ty in hands of th“ official trustee sold in satisfac- 
tion of his decree. On the date of this order, there 
were no funds in the hands of the Official Trus- 
tee available for attachment under S. 268. The 
decree-holder is therefore desirous of selling the 
life -interest of the defendant. B.eld^ the judg- 
ment-debtor’s interest in her property was not 
validly attached oy the notice given, to the 
Official Trustee under S. 272. 8emhl& Offi- 
cial Trustee is a public officer within the mean- 
ing of that term defined in S. 2 of the Civil Pro- 
cedure Code. 

Abdul Lateef v Boutre 12 Mad 250. 

272 — Attachment of equity of redemption — 
Civil Procedure Code (1882), ss. 266 and 274 
Transfer of property Act (IV of 18<92) s. 60. 

The equity of redemption of the mortgagor 
is immoveable property, and is, as sqcb, liable 
to be attached and sold in execution of a decree 
under s. 266 of the Civil Procedure 
Code <'ct fXlV of 188^). Its attachment can be 
under a, of the Code an ordfy |)rq-» 
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in HilQQhmerLt-^GonU, 

hibitmg the ]ndgment debtor fiom dealing with 
it in any way and all persons from receiving it 
such order being proclaimed and notified as there 
in directed. Parashram Harilal v Govind 
Ganesli Porgaumkar. 21 Bom 22B 

Notes'— Bel* 26 Bom SO 3, Eei. 11 Bom L 11 
26; 3{5 Bom 311. 

273— Attachment of money in hands ot Be- 
ceiver — Attachment made without sanction ul 
Court - Civil Procedure Code 1882, s 272. 

An attachment of money in tho hand'll of the 
Beceiver made without the leave or sanction ol 
the Court is improper and irregnlai and the Court 
will not recognize it. 16 Bora 5«7 lol lowed. 

Mahomnied Zoliuruddcen v Mahommed 
Noorooddeen. 21 Cal 85. 

Notes -dist, 25 Cal 887 , Rtf: 21 Cal 26O , 
27 Bom 566. 7 B L B 547, 

274, — Attachment for an ears of rent — Notice 
of attachment before portion ot arrcais became 
due. 

Where property was attached for ai rears of 
rent , — Beld that the attachment was not vitiat- 
ed by the circumstance that notice ol the attach 
ment was given before a portion ot the aireais 
claimed had become due. Kamala Nayak v 
Ranga Rau. 1 M H C R 24. 

Notes— Diss* 50 Mad 410 , 17 M L J 258. 

275— Death of i udg men t debtor — Suivivm- 
shi p — Attachment 

la execution of a money decree anoider was 
issued under s. 274 of the Code ot CiVil Pioce- 
dure for tl\e attachment of propeity which was 
the joint ancestral estate of the pidgme t dcbtoi 
and his father. A copy of this ordei vvis not 
fixed up in the office of rh© Collectoi of th#* dis 
trict m which the land was situate, as itqiiir«"d 
by ft. 27i. The sal© was ordered and a day fixed 
for sale, but in consequence of postponements 
made at the judgment-debtor’s request, no sah‘ 
took place. In the meantime the judgment tkbt( r 
died and the decree bolder applied fm excoutnni 
against the father as representative of the judg- 
ment-debtor whose interes'- had survived to him 
that the decree-holder bad, by the proceed 
ings taken m execution during th© son’s lifetim© 
pbt^med nej his intewt which could no* be 
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in attacllment“0^u^!^<^, 

defeated by his death before sale. (L R 6 Ind App 
IdS lollowed) Beld also that, though the defect 
in the manner in which the attachment was 
made might render the attachment ineffectual for 
the purpose of avoiding alienations made, the at- 
tachment was effectual against the ludgment-deb- 
tor and the defect did not afford a ground for 
decbiing the execution proceedings ineffectual. 
RkI Balkrishen v Rai Sita Ram. 

7 All 731=5 W N 210. 

Notes— Ap 11 All 302. Ref- 8 All 496 ; 11 C 
W N IGi , 5 C L J 60, 

(13) Necessity of the existence of the de- 
cree at the time of attachment in execu- 
tion. 

27 5 A— Attachment in execution, necessity of 
tho existence of the decree at the time of. 

At the time when an attachment wa« made in 
execution of an ei-patte decree, and even when 
tiio or lei for a<-tachment was made, the said de* 
cTOi. was not m existence, the same having been 
set aside prior to the attachment. 

Bf 1(1, neither the attachment nor the order 
frir it could have any force or validity, nor could 
the fact, that the decret^ had been transferred for 
©xecntion to another Court, give the said attach- 
ment any ad litional validity. The attachment 
was null and void not having been based on any 
decree in existence at the time of such attach- 
ment. Also, the fact that a renewed decree was 
subsequently passed in terms of the decree which 
v\ as set aside, could not render the attachment 
valid, th© lenewal not having I'he effect of restor- 
ing original decree. Chettiatill Muliamcd v 
Kunlii Koru 29 Mad 175 

(14) Validity of attachment 

276— -Civil Procedure Code, 1883, Sections 
174, 27h— Validity of attachment. 

On the S*-h October 1888 the decree-holder ap- 
plied for execution of his decree by attachment 
and sale of the whole of the iudgment-debtor’s 
immoveable property and the report of the attach 
ing officer was that attachment had been effected 
on the 22nd October 1 888 by beat of drum on 
the spot and by affixing a notice, under Section 
274 of the Civil Procedure Code, on the house of 
tho judgment-debtor, situate on the spot. It did 
not, however, appear from the report that a copy 

I o{ th^ wm alSsed i'l) the pourt-hous© oy 
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4) Mode of attachment and irregularities 
in attachment— 

in the office of the Collector of the District, and 
no evidence was adduced on this point. The 
plaintiff purchased the land in dispute from the 
said judgment-debtor un the 18th March 1S91, 
and it was contended on his behalf that, in or- 
der to render the sale to him invalid, the decree 
-holder was bound to prove thatall the conditions 
of Section 274 had been duly complied with. It 
was proved that there bad been litigation about 
the attachment before plaintiff’s purchase, and 
that the lattei’s sale— deed was executed at 
Lahore, and not at Amritsar, where it would ordi- 
narily have been executed. 

Meld^ having legaid to the circumstances of 
the case, that plaintiff had notice aliunde^ of the 
attachment, and that there was no reason to hold 
that the condition of Section 274 had not been 
complied with, or, in any case, that the attach- 
ment was not valid as against plaintiff. 

The rule laid down in 1 B L K (S N). 20 and 
11 All 68, should not be strictly applied in this 
Province. Sunder Singh v Jiwan Ram 

83 P R 1898 

(15) Inadequacy of the statement of value 
in a sale proclamation. 

277—0 P C 0. 21 rr. 54, 90 (1882 S. 274, 511)- | 
Service, if should be in every part of the property ' 
Value statement of, if material— “Property”. 

The statement in the sale proclamation of a 
value which proves to be inadequate is an irregu- 
larity but not a material irregularity. Such 
statements are made without much consideration, 
and it is wdl known that purchasers do not take 
serious notice of any statement in the sale pro- 
clamation as to the value of the property to be 

sold. S. 274 0. P 0 , does not require that the 
sale proclaimation should be Served in each of the 
villages comprised in the property when sold. 
The word “property” in that section evidently 
refers to each “lot” to he sold separately from the 
rest. Though it is a sound rule to follow, iiz , 
to serve a separate proclamation in each of the 
viUages embraced in the same process when they 
are at such a distance frjm one another that 
thjBre is no moral ceu^tainty of communnicatioii to 
persons on or interested iu the one of what is 
publicly done on other, the fact that the pro- 
were not served in each do^ npt n|cess ^7 

0, a 1 |(= 
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4 Mode of attachment and irregularities 
in attachment— 

nly constitute an infringement of the provisions 
of s. 274 of the Civil Procedure Code, 11 Oal 74 
ref. to; 12 Bom. B68 commented upon. 

Mo-dvi Abdul Kashem v Before Lai 
Dhone 12 C W N 757. 

(16) Property belonging to a third person 
not a party to the decree. 

278 — Sa. 274 and 276 and 4th Schedule, form 
No 141-Sale of attached property during the 
continuance of the attachment-Froperty belong- 
ing to a third person not a party to the decree. 

Sections 274 and 276, and Form No. 141 of 
the 4th {Schedule ot the Code only refer to pro- 
perty undoubtedly belonging to the judgment- 
debtor. If the property a^-tached does not belong 
to the judgment. debtor, the decree-holder has no 
claim enforceable against it, and there is nothing 
to prevent the rightful owner from selling it. 

Bura Mai v Ghulam Nahi. 139 P R 1893. 

(17) Attachment of allowance. 

279.— 0 r C 0. 21, r. 46*, s. 73 (1882 Ss. 206, 
295) —Execution— Attachment-Rateable distribu- 
tion. HeZd, (1) that the direction of the Court 
to the disburser to pay the allowance into Court 
did not amount to an attachment of the allowan- 
ce under S. 268 of Act XIV of 1882. 

(2) that as the exeeution application was 
finally struck off, there was no right to rateable 
distribution of assets realised at the instance of 
other creditors. 4 Mad 383, Pol, 

Secni Asan Usan v Karuphan Chetty. 

5 Ind Cas 145. 

(18) Effect of order of attachment not be- 
ing affixed in the Court house. 

280— C PC 0 21 rr 46, 51; S 64 (1882-— Ss. 
268, 274, 276)-‘ShaJl be fixed’— Attachment of 
mortgage-debt -Copy of order not affixed in 
Court-house— Illegality, 

A mortgage debt was attached but no copy of 
the attachtpent order was affixed in the Court- 
house as required by S 268 C P C, md, that the 
plaintiff who took an assignment of the mortgage 
bond four days after the order of atfachment 
acquired a valid titl*», the attachment being "in- 
effectual, Satya Charan Mtikherji y 

Madhub Chundcr Karmokar 

fcwn 69|; 
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4 ttodcofatuehmentand irregBlaritics 
in attachment— 

(19) Objection to att^^chment of mortgaged 
property. 

2 80 A— Execution of decree— Attachment— 
Mortgage of attached pmperty-Civ Tro Code, 
1883 s 276-Ohiection to validity of attachment 
Burden ot proof. 

An objection was made to the sale of certain 
property in execution of a decree to the effect 
the property sought to be sold bad been 
mortgaged to the objector and be had also pur- 
chased from the mortgagor bis remaining interest 
in the property The dec^ee-bolder r 'plied that - 
the objector’s mortgage has been made while the 
property was under attachment, and was, there- 
fore, void as against him by reason of s 27G of the 
Codeof Civil Procedure The Court executing 
the decree raised for the objector the question 
whether the attachment relied upon by the de- 
cree-holder had been properly effected. HeZi 
that it was for the objector to establish that what 
was jmna facte a legal attachment was in fact 
not so. An order under s 274 of the Code having 
been drawn up, it was to be presumed, until the 
contrary was shown that the requirements of the 
law had been complied with in effecting the at- 
tachmtnt. Pirthi Nath v Sri Kishan Lai 
awn 1899, 127. 

(20) Attachment of decree after sale but 

before confirmation, 

280B-CPC S 65 0.21 r 94 (188? S 51 6) Bight 
of attaching creditor to have sale confirmed. ] 
Where a person who had obtained a decree, 
purchased immoveable property at an auction sale 
held in execution of the same but before the sale 
was confirmed and satisfaction of the decree en- 
tered in the record the decree was attached by a 
judgment-creditor of the decree-holder. 

ffeld, that the effect of the attachment was 
to place the attaching creditor in the position of 
the decree holder so as to entitle him to have the 
sale confirmed under S 816 of the Code, and to 
take out a certificate of sale. Coharia Rudrani 
Koer V Ham Pertap Mull 11 C W N 158 
Notes— Bef 7 C L J 1. 

( 21 ) Proceeding in execution without fresh 

attachment. 

^ 80 Q..,-.Decree for mesne profits against fa* 
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4 Mode of attachment and irregularities 

in attachment 

ther-attachment— Execution proceeding struck off 
whilst attachment continued— Validity- Fresh 
proceeding in execution without attachment 
Sale order -Death of judgment. debtor before sale 

Sons and grandsons if bound. When an exe- 

rution proceeding is struck off it does not neces- 
sarily put an end to the attachment. 

It is competent for the Courc to make an 
ordei striking off an execution-proceeding and at 
the same time continuing the attachment. 

When an exc'^uting Court in striking off an 
execution proceeding ordered the attachment to 
subsist for three months and before that period 
expired the decree-holder made a fresh applica- 
tion for execution and the Court ordered s^le pro- 
clamation to issue in respect of properties attach- 
ed in the previous proeeeding, but the proclama- 
tion could not be served on the judgment-debtor, 
a member of a joint. Mitakshara Hindu family, 
owing to his death. 

EpU - That there being a subsisting attach- 
ment followed by an order for sale made in the 
life time of the judgment-dehtor the decree-hold- 
er was entitled to proceed with the sale and rea- 
lise his decree. (9 C W N 601-32 I A 102; 1 0 
L J H81. relied on:i8 All -tODiss. 6 I A 88 Fol; 17 
I A lot Diss; 12 All 440 Bef.) Peafy Lai 

Sinha v Chandi Charan Sinha 
11 C W N 163=5 C L J 80 

Notes.--Ref: il 0 W N 693 F B: 5 0 L J 491 
F B; 17 M L J 334; 34 Cal 642 F B; 30 
Mad 413. 

(5) PRIORITY OF ATTACHMENT. 

(1) Question of priority of attachment. 

281 — Attachment under decree of High Court 
of property already attached under decree of 
Small Ciusft Court- Claim to attached property, 
by what Court to bo decided— Civil Procedure 
Code (1882), s 272, 

Tn execution of a decree obtained in the High 
Court the plaintiffs, on the 22nd of March 1595, 
attached certain property of the defendant, which 
however, had been already attached on the 22nd 
of February 1895 by one K who had obtained a 
decree against defendant jn the Court of Small 
Causes The plaintiffs’ attachment was therefore 
effected under s 272 of the Civil Procedure Code 
(Act of 1882) by a notice addressed by the 
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Allachment-Co«i«E. 

5 Pfioifity of attacluuetit — Oo til'd. 
Prothonotary of the High Court to the Uegistiat 
of the Small Oau^e Court. The claima>-<t wati mort- f 
gagee in possession and the defendants we^'e his ( 
tenants. On the 26th February ho had lodged a i 
claim in the Small Cause Court to the said pro- 1 
perty as mortgagee in possession, and on the 25th 1 
March 1896 a consent order was passed by the ( 
Chief Judge of that Court directing that K’s i 
attachment should stand subieetto the claimant’s < 
claim. On the 22nd April 1895 the claimant < 
applied to the Chief Judge of the Small Cause 
Court to issue a notice to the plaintiffs in this suit 
under s 272 of the Civil Procedure Code to deter- 
mine the question of priority of claim to the 
attached property between him and the plaintiffs. 
His application was refused, the Chief Judge be- 
ing of opinion that he could not: interfere in a 
High Court S’ut. The claimant then filed his 
claim in the High Court, and took out this sum- 
mons to remove the plaintiffs’ attachment Held 
that, under s 272 of the Civil Procedure Code the 
Small Cause Court was the only Court to decide 
tVte question of priority between the claimant and 
the plaintiffs. Jeynafayan Meghraj v 

Ismail Kupima 19 Bom 710. 

282— Rival decree-holders— Priority. 

Two judgment-creditors attached the pro- 
perty of their judgment-debtor on the same day: 
there was an interval of four hours between the 
two attachments. Held that the first attach- 
ment must be satisfied out of the proceeds of the 
sale, and that the attaching creditors were not 
entitled to share the proceeds fro rafiu 

Natiack Chund. P R -*^5 of 1872. 

283— -A obtained the attachment of certain 

property before judgment, under Section 81, Civil 
Procedure Code. Subsequently B attached the 
same pi'operty in exeention of decree. Lastly A 
obtained a decree. Both parties claimed priority 
of payment from the sale proceeds of the attached 
nrhperty, under Section 270, Civil Procedure 
Code. Held, that B was entitled to he first satis- 
fied; priority being obtained und^r Section 270 
according to date of attachment after judgment, 
and the date of attachment before judgment not 
affecting the matter. Kesree Chund v. Poorun 
Clitind. P R B8 of 1868 

284#— Attachment— Priority— Removal of at- 
tachment by prior decree holder. 


Atlachment-eon^d. 

5 Priority of attachment— 

G agreed with K to take by instalments the 
amount of a decree held by him against the estate 
of K’s father, deceased, on certain terms specified 
in a petition filed by the parties, which provided 
that a house, which appertained to the estate and 
had been attached by G, in execution of his 
decree, should remain hypothecated and attached 
in the decree. The Court executing the decree 
ordered the attachment to be withdrawn on the 
day the petition was filed. K subsequently obtain- 
ed a money decree against K and attached the 
house in execution. G having caused a fresh at- 
tachment to issue, a dispute arose as to whether 
the house should be sold in execution of G’s 
decree or of R’s, which was decided against G by 
an order dated the 10th of March 1873, G pur- 
chased the house at the auction sale, and the 
sale-proceeds were made over to E as being the 
first attaching creditor by an order dated the 12 th 
of August 187.3. G sued R, claiming to recover 
the sale price from him by avoidance of the above 
mentioned orders by establishment of his own 
superior right. The suit was properly dismissed. 
It was held that the lien created by the first at- 
tachment had been extinguished by the order 
removing the attachment, and could not be 
pleaded as giving the plaintiff a right superior to 
that possessed by the defendant, and the Court 
was not prepared to say that the order removing 
the attachment was wrong. The fact that the 
house was hypothecated by the petition could not 
support the claim. The plaintiff having chosen 
to purchase the house himself with his lien upon 
it, his lien ceased to be of any u«e to him. 

Gui» Sahai v Ram Dial. 7 N W P 91. 

284A — Two separate attachments after 
Judgment — Priority — Civ. Pro. 1869, s. 270. 

Where two separate attachments after judg- 
ment in execution of decree are placed on property 
at the same time, the proceeds of the sale of^such 
attached property should be distributed between 
the parties in proportion to the amount of their 
respective decrees; and the attachment obtained 
by one of the parties before judgment does not 
operate to confer on him a right to priority over 
the other in the distribution of the sale proceeds 
under this section Bukht Ram v Mtisst 

Baddamo. 2 N W 30(8 

284jB — R eceiver — Partition suit— Mortgage 
by receiver under order of court — Attachment by 
creditors of coparcener prior to mortgage— Prio^e- 
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Atlachment-CowicJ. 

5 Priority of attaclimetit*~CowcZ<^. 
ifcy— In a part^ition suit, a receiver was appoint- 
ed and an order was made citing him to borrow 
money on mortgage of the joint estate. Subse- 
quent to the of(l( I but before the date of the 
mortgage, the money decree-holders of two of the 
co-parceners attached their shares in the joint 
estate and claimed priority over the mortgages 
executed by the Beceiver. Meld — That the at- 
taching creditors were not entitled to priority. 
The same will be the case even if the order 
directing the receiver to mortgage were subse- 
quent to the mortgage. The attaching creditors 
are subject to all the liabilities and obligations 
of the joint members of the family, arising in the 
course of the partition suits. Herumbo Nath 
Banerjee y Satish Chandra Maker jee. 

33 Cal 1175. 

285 — ^Attachment-Priority* 

The first attachment of property in execution 
of a decree, whether made by a Civil or a Eeven- 
nue Court, must prevail over any subsequent ' 
attachment hy a different Court. 

Adjoodhya Sahoo v Shaik Baichoo. 

2 N W 259. 

6 ALIENATION DURING ATTACHMENT. 

(1) Effect on alienation of setting aside 
cxpartc decree. 

286 —Civil Procedure Code, s. 240— Validity 
of attachment— Ex-parte decree. 

The effect of granting an application under 
s, 119 of Act VlII of 1859 is to declare that there 
has not been yet a valid decree in the suit, and 
thereby any attachment that has issued in execu- 
tion of the decree which has been set aside 
becomes invalid. A obtained a decree eic-parte 
against B. Property belonging to B was at- 
tached in execution. While under attachment, 

B sold the property to C, Afterwards B applied fori 
and obtained an order, under s, 119 of Act Vlll 
of 1859, to set aside A’s decree and for new trial. | 
Meld that O’s purchase was not null and void I 
under s. 240 of Act VIII of 1859. Lala Jagat 
Narayan v Tulsiram 1 B L R A C 71. 

Jaggut Narain y Toolsec Ram. 

10 W R 99. 

(2) Iiicambrancc pending attachment. 

ggj^Eight of purchaser at sale at instance 
q£ second at^ching creditor. 
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6 Alienation during attachment ~ CoM. 

The purchaser of the right, title, and interest 
of a judgment-debtor in certain immoveable 
property at an auction-sale which took place at 
the instance of a second attaching creditor was 
held to take the property subject to an inenm- 
branoe created by the judgment-debtor pending 
the first, but prior to the second, attachment, 
although the first attaching creditor was first 
paid out of the proceeds of the sale. Qumre — 
Whether the sale ought not to have been under 
the first attachment as against which the incum- 
brance would have been void. Guru Prasad 
Sahu y Binda Bibi. 9 B L R 180 = 

18 W R 279. 

(3 ) Bonafidc private alienation. 

288_-Act VIIJ of 1859, s. 2iO--MeU, ( Mar- 
kby, J dissenting ) that a private dona fide aliena- 
tion for value of property attached under Act VIII 
of 1 859, made during the continuance of the attach- 
ment, is, by s. 240 of that Act, null and void only 
as against the attaching creditor or persons who 
may acquire rights under or through the attach- 
ment, and not as against the whole world. 

Anando Lall Bass v Radhamohan Shaw. 

2 B L R F B 49; 11 W R 0 C 1. 

Same case affirmed in the Privy Council. 

Anund Lol Bass v Jullodhur Shaw. 

10 B L R 134.- 17 W R 313: 14 Moore’s 

I A 54*3. 

Ram Charan Lai v Jhatu Sahu. 

12 B L R 413 note; 14 W R 25. 

Balmokund v Ramhit Bass. 13 W R 134 

Notes-See 11 W R 0 1. 

289- C P C 0 51 rr.oS,6a (1882 Ss. 278, 285)- 
Execution of decree — Attachment— Obi eotion 
allowed— Suit by decree-holder decreed - Previ- 
ous attachment whether subsisting— Lien of at- 
taching creditor— Bights of purchaser during 
attachment. Beld^ that the lien of an attaching 
creditor over the property attached dated from 
the attachment and was not destroyed or affected 
by an order of release which was in effect set 
aside by a subsequent decree in a regular suit. 

Semble— A person purchasing property at a 
time when it was subject to an attachment order 
of a Civil Court, coUld hold Uo better or higher 
position than his vendor. 21 ^ R 4gf5; 23 Oal 
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6 Alienation during attachment — <70 

829; 33 CalllSS, 10 Bom 400; 17 A W N 124 Kef. 
and Fol. 

All Ahmad Khan v Bansidhar. 

6 A L J 434«=81 All 367=1 Ind Cas 9^1 

290 — An alienation which does not in any 
way interfere with the rights secured by his de- 
cree to the attaching creditor, is not aSected by s, 
276, Code of Civil Procedure, 17 W K 37; and 14 
MIA 643 referred to. Abdul Rashid v 

Gappoo Lai. 20 All 421= 

18 WN98. 

29t— OPOS. 64;0 21, r 83(1882 ss. 276,305)- 
Sale of property pending and attachment — All 
claims enforceable under the attachment — Sancti- 
on of the Court to the sale. 

Prinm facie a sale-deed executed by one person 
in favour of another operates to convey to that 
other the interest of the executant in the proper- 
ty the deed purports to pass. But to prevent 
frauds on decree -holders it is provided by s 276 
of the Civil Procedure Code, that “when an at- 
tachment has been made by acutal seizure or by 
written order duly intima^-ed and made known in 
the manner aforo-said, any private alienation of 
the property attached, whether by sale, gift,mort- | 
gage or otherwise .... during the continuance of 
the attachment, shall be void as against all claims 
enforceable under the attachment.” 

Section 305 of the Civil Procedure Code is an 
enabling section, and qualifies the prohibition con- 
tained in a. 276. On compliance with the con- 
ditions of that section, a private alienation, not- 
withstanding S.276, becomes, absolute even against 
all claims enforceable under the attachment. 

Shivlingappa v Chanbasappa. 
8 Bom L R 16=1 ML T 46 = 30 Bom 337. 

292— T PAS. 52— Lis-pendens Sales in in- 
vitum — Attachment in execution of money decree 
-Effect of— Sale for arrears of revenue— Revenue 
Sale Law, S. 64, 

The doctrine of lispendens is applicable to 
sales in invitum. The doctrine is applicable to 
proepedings to realise the mortgage-money after 
a decree for sale of the property— But where a 
property not mortgaged is attached in execution 
of a money-decree, tbe doctrine of jpeTtdeks ddes 
not apply to the that pcoperbyy a 

property wa^ attached Inf execution 4pf a hroney- 
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6 Alienation during attachment— 
decree and in the cause of the execution proceed- 
ings "was sold for arrears of revenue. JEfeld that 
the attachment did nob create any title or charge 
on the propel ty and did not constitute an incum- 
brance within the meaning of s 54 of Act XI of 1861>; 
29 Cal 438 = 6 OWN 577; 25 Cil 179 (1897) Kef 
to; 5 G L J 80; H 0 W N 163 (1903) Dlst. Meld 
further that a sale for arrears nf Government reve- 
nue cannot be regarded as an alienation made by 
the proprietor so as to make the doctrine of Us 
pendens applicable. Mahadeo Saj^ansahoo v. 
Thakur Prosad Singh. 14 C W N 677 » 

6 Ind Cas 40 = 11 C L J 528 

293— Alienation during attachment— Civil 
Procedur^^ Code (Act XlV of 1882), ss. 483, 484, 
485, 486, 487, 488, 489, 490, 276. 

Any private alienation of a property attached 
before judgment, during the continuance of the 
attachment, is void as against all claims enforce- 
able under the attachment. The effect of an attach- 
ment of a property under the Civil Procedure 
Code, whether made before or after decree, is the 
same, provided that in the former case a decree is 
made for the plaintiff at whose instance the at- 
tachment takes place. 0 0 139, referred to. 

Gantt Singh v Jang Lai, 26 Cal 531, 

(4) Effect of removal attachment. 

294— Execution struck off from laches of de- 
cree-holder. 

Certain property was attached in execution of 
a decree, and while the attachment was in force, 
pottahs were granted to certain persons by the 
judgment-debtors. Twelve years after the attach- 
ment, no further steps having been taken in the 
matter, the exf»cution case was struck off the file, 
and the property was afterwards mortgaged by 
the iudgmeut-dehbors to R. Subsequently, a fresh 
attachment was issued at the instance of the heirs 
of the former attaching creditor, under which the 
property was put up for sale subject to R’s mort- 
gage, and E herself became the purchaser. In a 
suit by B to set aside the pottahs granted during 
the continuance of the first attachment , — "BM 
that the prohibition against alfenation of {groper'- 
ty under attachment avoids such alienation only 
as against the execution-creditor or persons enti- 
tled to claim under him. A conveyance executed 
by the judgment-debtor after an attachmen| has 
beep removed, and before a fresh attachment is 
issued, is valid, though the second attachment is 
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6 Alienatioti during attachment—Co/iA^^. 

under the same execution as the first. Qiucn— 
Whether an alienation of property under attach- 
ment void as against the execution- creditor beco- 
mes valid by relation when the attachment is re- 
moved. 8em})le--At, may be presumed that an 
execution long neglected, and finally struck ofi, 
has ceased to be operative, and in that case a jud- 
gment-creditor’s title Will only date from any sub- 
sequent attachment which he may obtain. 
Puddomonce Dossec v Hoy Muthoora Nath. 
Chowdhry 12 B L Rd?!!. 20 W R, 133. 
Goonjessui? Koonwap v Luchmec Narain. 
Singh 20 WR418. 

Atonginy Dossec v Chowdhry Junmunjoy 
Munich. 2SWR513 

295 —Presumption of abandonment of attach- 
ment. 

A deed of alienation of certain property rnado 
pending an attachment of the property was held 
not to become valid by re'^son of the removal of 
the attachment. It does nnt follow, because sub- 
sequent applications for attachment are made by 
a deoree-holder, that the original one is abandon- 
ed. Dhiraj Mahatab Chand Bahadur v 
Supnomoyee Dossee. 12 B L R 4<14> note.* 

15 W R 222. 

296 -— Civil Pi’oeedure Code (1883), &. 273 
Dismissal for an application for execution 

Attachment of a decree-Execution of attached 

decree , 

On 19th Mar^'b \SS7 an ord^r wa't made can- 
celling an application for execution of a decree 
in original suit of 1885 on ground that nO further 
steps had been taken and no previous notice was 
given to the execution creditor before d smissal 
order wa« made. Nevertheless the decree-holder 
proceeded to execute it, brought the land in ques- 
tion to sale and the present defendant became a 
bona-fide purchaser at Ooarb sale of the said land. 

RangiRami Chetti v Pepiasami Mudali. 

17 Mad 58. 

Notes:— Ref: 19 Mad 219 

297 Termins^tion of attachment by abandon 

ment. 

The plaintiff had an attachment agiinst cer 
tain property. Owing to his not filing a necessary 
affidavit, tlic executiou patition was struck ofl. 
Subsequently be appUci for the sale o£ the pro- 
perty, and 6k« Oonrt direeted a fresh attachment 
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to issue. It was h^ld that these facts did not 
amount to an abandonment of the first attach- 
ment by the plaintiff. Srinivasa Sastpial v 
Sami Rau. 17 Mad 180. 

298 — Attachment . 

If at the date of the assignment of a decree 
the judgment-debtor’s property is already under 
attachment in execution of such decree, it is not 
necessary for the assignee of the decree to apply 
for a fresh attachment. When either the decree- 
holder or his assignee applies to have attachment 
under the decree of property which has been pre- 
viously attached under the decree, it lies upon 
the decree holder or the assignee of the decree, as 
the case may be, if th“ question is raised, to 
show that the second application vas unnecessary 
by reason of the first attachment being still sub- 
sisting. Failing such evidence a Uourt may pre- 
sume that the prior attachment had ceased before 
the application for a second attachment was 
made. 12 B L R 4U referred to. Hafiz Sule- 
man v Sheikh AbduUah. 16 All 183. 

-14WN13. 

Notes:— -Ref: 21 All 114. 

29 9 — Circumstances showing expiry of attach- 
ment. 

An attachment, which had, ai one time, pro- 
hibited alienation of the property.and on which the 
plaintiffs relied as having rendered the mortgage 
invalid, was held under the circumstances to have 
been no longer in operation at the time when the 
m''-rtgage was executed, and the mortgage was 
upheld. Mahomed Mozuffer Hosseiu v 

Kishopi Mohun Roy 22 Calc 909. 

:«22 1A129. 

Notes:— Ref: 24 Cal 62 F B; 33 Cal 435=3 C 
LJ 205;7OL J644;35 0al877, 10 C L J 
160. 

HOO.—Order releasing prope^-ty fmm attach- 
ment— Subsequent decree establishing attaching 
. creditor’s right to attached property— Mortgage 
of attached property between release and subse- 
quent decree— Code of Civil Procedure ( 1882 ), 
ss. 276, 280, and 283. 

A decree-holier attached the property of cer- 
tain of the defend ant«, who then obtained an 
order of release under s. 280 of the Code of Civil 
Procedure, and subsequently mortgaged the pro- 
perty, The attaching creditor thereupon sued 
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for and obtained, under sf'c. 283 of thO Code, a 
declaration that the mortgag^ed property was 
nevertheless liable to be sold under this attach- 
ment. A few days after obtaining such decree, 
he again attached the judgment-debtor’s pro- 
perty. The morte:agees then sued on their mort- 
gage, and obtained a decree for sale. The sale 
in execution of the attaching creditor’s decree 
and that ordered by the decree in favour of the 
mortgagees were both advertised for the same 
day. The plaintifE purchas^^d at the sale under 
the attaching creditor’s decree, and then su6d for 
a declaration that the property was not liable to 
be sold in execution of the mortgage-decree on 
the ground that the judgment creditor’s attach- 
ment was restored by the decree under s. 253 of 
the Code, and that the mortgage executed by the 
judgment— debtors was invalid as against the 
plaint ijGf, the purchaser at the execution sale. 
Held ( affirming the decisions of the Subordinate 
Judge and the District Judge ) that the plaintiff 
was entitled to the decree sought. 21 W B 455. 
applied. Bonomali Rai v Prosunno Nafain 
Chowdhry. 23 Cal 829. 


Notes.-~Ref : 33 Cal 1158=10 C W N 978. 
Bef : 6 A L J 431. Fol: 31 All 367. 


301. — Alienation after attachment — Stiiking 
execution proceedings off the file — Civil Pro. 
1896, Section 240. 


Where certain immoveable property having 
been attached, the execution-case wa« subse- 
quently struck off the file, and the judgment- 
debtor applied again for attachment of the «ame 
property, held, looking to the particular circum- 
stances of the case, that a private alienation of the 
property after the date of such application but 
before attachment was not void under the pro- 
visions of this section. Zaib-un-Nissa v 

Jairam Gir. 1 AU 616. 


C5) 


Alienation under* irregular 
attachment. 


302.- Civil Procedure Code, 186<^ Ss 2-59, 240 
— Private alienation alter attachment. 

Certain land was attached in the execution of 
a decree in the manner required by s. 235 of Act 
YJIl of 1859, but a copy of the order of attach- 
ment was not, as required by s, 2B9 of that Act, 
^xed up in a conspicuous part or in any part a^t 
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all of the Court-house of the Court executing the 
decree, nor was it sent or fixed up in the office of 
the Collector of the district in which the land was 
situated. Subsequently to the attachment of the 
land, the judgment-debtor privately alienated it 
by sale, ^eld that, as the attachment had not 
been made known as prescribed by law, the pro- 
visions of s 240 of Act VIII of 1859 did not apply, 
and the sale was not null and void. (1 BLR. 
S N 20 : 10 W R, 2G4, followed. 

Nur Ahmad v Altaf Ali. 

2 All 58. 


Notes :-R#*f 1 C L J 565. 


(6) Alienation under attachment to 
satisfy future default 


303. — Decree for money payable by instal- 
ments— Act VI JI of 1559, ss. 240, 213, 246 


A obtained a decree against B for a sum pay- 
able by instalments. B mad<^ default in payment 
of an instalment, and A attached certain im- 
moveable property belonging to B. While under 
attachment, B sold the property to C, and out of 
the proceeds paid into Court the full amount of 
the debt then due and for which the property had 
been attached. A took out the money, but ap- 
plied for and obtained an order from the Munsif 
that tb« property should remain under attach- 
ment, in order to satisfy any future sum which 
should fall due under the decree and in payment 
of which B should make default. B failed to pay 
a further instalment when due, and A obtained 
an order for sale of the property. A himself 
became the purchaser, and was put in possession 
by the Court, notwithstanding the claim of C, 
who bad been in possession ever since his pur- 
cha«!e. In a suit by C to recover possession.— 
Held the CoUrt had no power to make the order 
continuing the attachment, the right of attach- 
ment being only for sums actually due, and the 
whole amount for which execution issued being 
satisfied out of the preceeds, the alienation of 
the property to C was not void as against A. 

Ramdlian Mitter v Kalidas Nath Butt. 
4 B L R A C 20 = 12 W R 457. 


(*7) Alienation under attachment not 
properly executed. 

SO J-.— Suit for money paid to stay foreclosure 
—Act Vi 1 1 of 1859 section. 210— Mortgage— v 
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In execution of a decree, A, judgment-credi- 
tor, obtained an order for the attachment of cer- 
tain property of B, the judgment-debtor, but it 
was not executed as required by Act Till of 
1859. The property was, however, advertised 
for sale, and B obtained an order staying the sale 
on a petition alleging that A had agreed to give 
him time on condition that the attachment 
•hould remain good, and declaring that be ( B ) 
would not aliena^’e the property until the whole 
of the decree was satisded.* Subsequently B 
mortgaged a portion ol this property to C. A 
assigned his decree to D, upon whose application 
the property was attached and sold, and E be- 
came the purchaser. C having taken steps to 
foreclose the mortgage, E. to prevent such force- 
closure, paid the amount into Court. EeU that 
E could not maintain a suit against 0 to recover 
the amount so paid by him. The mortgage by B 
was not an alienation null and void under s. 210, 
Act Yin of 1869. B’s petition did not create a 
charge upon the property in favour of A. 

Rameswar Singh v Ramtanu Ghose. 

4BLR AC24. 

Rutnessur Sing v Ram Tanoo Ghose. 

19 W R 491. 

(8) Alienation made tinder agreement 
for sattsfaction. 

805 — Sanction of O^urfc — Civil Procedure 

code, 1859, s. 240. 

Ihe plaintiff sued to recover certain land which 
had been hypothecated to him in 1843, and | 
subsequently sold to him in 1868, while under at- 
tachment in execution of a decree in a suit 
brought by the plaintiff to establish his hypothe- 
catory claim. The third defendant claimed under 
a mortgage prior in date to the hypothecation to 
the plaintiff, and under a sale prior in date to the 
sale to the plaintiff, made to the third defendant 

whilst the land was under attachment in execu- 
tion of the decree to the plaintiff, Eeld that the 
sale to the third defendant, which was made not 
under any agreement with the plaintiff for the 
satisfaction of the decree through the Oouit, was 
invalid by reason of s. 340 of the Civil Procedure 
Code; but that the alienation to the plaintiff, the 
aw^ee-holder, during the attachment to satisfy 
the decree, whiuh was duly sanctioned by the ap- 
the Court w¥^h issued process of 
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attachment, was valid. Annavunadavan v 
lyasawmy Pillay. 6 M H C R 65. 

Notes:— List: 7 Ciil 107 P 0. 

305. A- Transfer for value-Civ, Pro.1869, s 240 
An alienatiou of property attached in execu- 
tion of a decree, made for the Iona fide purpose 
of satisfying the decree, in respect of which the 
attachment has been made, and where the consi- 
deration for the alienation is applied to, and is 
found to be sufficient for, the satisfaction of the 
decree, is not invalid under this section, 
Purmeshur Rai v Hidayat uLlah 

1 N W P 114. 

(9) Sale by consent of judgment creditor. 

306.— -Subsequent withdrawal of attachment 

Where a judgment-debtor raised a sum of 
money by a sale of part of the attached property 
and devoted some part of that money to a pay- 
ment on account to the judgment creditor, and 
ihe judgment -creditor thereupon withdrew from 
the execution and from ^the attachment of the 
property.- Held that the attachment would not 
invalidate the sale. Prannath Mitter v Sum- 
bhoo Chunder Nath. 7 W R 430. 

Noles.-Fol: I N W P 114. Bef : 1 N W P 
126. 

(10) Mortgage pending attachment. 

307— Civil Procedure Oode, 1859,8 240. 

Held by Loch and E Jackson, JJ that a mort- 
gage of any kind made after attachment is such an 
alienation as is contemplated by s 240 Act VlII 
of 1859, and is null and void. Munnoo L«ll 
V Rcet Bhungun Singh 9 W R 544 

Notes. — List: IK W P 114. 

308— A decree-holder in execution of a de- 
cree for money attached certain immoveable 
property of his judgment-debtor. Owing how- 
ever, to want of prosecution of the execution pro- 
ceedings, his application for execution was struck 
off, and with that the attachment was removed. 
The judgment-debtor subsequently mortgaged 
the property which had been attached to a third 
party who having obtaine^l a decree on his morfc-f 
gage, brought the property to sale and purchased 
it himself. Pending tl^e mortgagee’s suit the 
judgmeBt-deb|or m|^dc ^ pulructuary mo|tga| 
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of the same propeity in favoT of the decree-l^ohlcr, 
Meld oi a suit for recovery of possession brought 
by the usufructuary mortgagee dpcrechoMu' 
who had bepn ousted by the simple mortgagee, 
that the rights of the decree-holder Tuider his 
usufructuary mortgage were su))ject to the defen- 
dant’s rights uuder his prior simple moi tgage, 
and this even though the attachment hxd subsis- 
ted, his claim under the usufructuary mortgage 
not being a claim enforce dde under the deci’ee 
within the meaning of s 27G, Code of Civil Pro- 
cedure* Nara'a Das v Slieoambai* Ahir. 

17 W N 37 

309 —Alienation — Zar-i peshgi lease. 

MeM that a j)pshgi lea<^c and an ordina- 

ry agricultural lease made bj- a judgment-debtoi 
of property under attachment were alienations 
which were void by reason of the prohibiticu con- 
tained in s 27G ot the Code of Civil Pruccdine 
Bebi Prasad v Baldeo 
18 All 123 ==16 WN13 

Notes.- Ref: 20 All U9, 

(10 A) Effect of compromise in reviving: 
attachment withdrawn. 

309 — Mortgage by benamidar —Estoppel of 
real own^r and represensative — attachment in 
execution— Effect of compromise in reviving 
attachment with drawn. 

Wh<^re the benamidar of certain property exer- 
cising acts of ownership mortgages it to » bo/ia 
fde mortgagee for consideration without notice, 
nehher the true owner nor his judgment-cicdi- 
tor purchasing the property in execution of a de- 
cree subject to the rights of the mortgage % can 
question the rights ot such mortgagee. Wheie 
property under atiachm«nt iu txecation of a 
decree against a deceased judgment -debtor v/ai 
released on the application of the representative 
and during the pendency of an appeal from the 
order of release, the representative mortgaged the 
property to a third person, the validity of the 
mortgage cannot be affected by a compromise 
entered into by the parties to the appeal which 
was recorlel by the appelUto Court, ami win - 
leby the representative made herself and all her 
property liable and tlm attachment was deemed 



to bo continued. Such a oonipromise cannot ope- 
ns a revival of the attachment so as to in- 
iatqtbe mortgage* Mahonued liossoin 

^ M L Csl 909 « 

C,0 w 


DIGEST 1811-1912. 2018 

Atlachmeiil Oontd. 

6 Alienation duping attachme|it-rC^^^^^/. 

(il) Requirements of attachment not 
complied with* 

310 —Civil Procedure Code 1859, 8 240. 

Before an attachment can be relied on, under 
s 2 10 Code of Civil Procedure, for the purpose of 
invalidating any subsequent alienation, it must 
befihown to have been duly made by a written 
order is«!ued and published viz the ^ prohibitory 
notice prescribed by law. Bwankanath 

Biswas V Ram Chunder Roy 
13 W R 136. 

Notes —Ref: 1 C L J 565.- 

311— Civil Procedure Code 1859 ss 235,539 
and 210. 

Jleld that Ibe alienation of property cannot 
be declared void under the provisions of s 240, 
Act Vlll of 1859, where no attachment order was 
issued or notified in the manner prescribed by ss. 
23.> and 239 of the said enactment Where there 
was no attachment after the manner prescribed 
in Act Vlll of 1859, but the property was adver- 
tiseil for sale, and the judgment-debtor encumbe- 
red the property with lien — Held^ that the decree- 
holder could sell the property, but subject to 
hens which were not otherwise proved to be 
collusive. Sahoo Chund v Geetum Sixigh, 

2 Agra 206, 

(12; CPC (1859) S 240, (1882 S 276), 
objects of. 

! 312 -Civil Procedure Code 1859. ss 240,270 

and 271. 

A pilvate alienation of property while under 
ati a oh men t is null and void only as resrards the 
attaching creditor and those who claim under or 
through the attachment, 10 B L R 134;17 WR313 
followed. Act VIII of 1859, s 240, is for the bene- 
fit of an attiching creditor (subsequent to and 
in defence of whose attachment the private ali- 
enation thereby declared void has been made), 
and of those claiming under or through him and 
not for the benefit of puisne attaching creditors, 
whose attachment is laid later than such private 
alienation, BaUji Ramchandra v Gayanan 
Babaji 11 B H C R 159. 

Notes. — Ref: IG Bom 91. 

(13) Efeot of good attachment onalienation, 

313— Voidable alienation. 

4p alienation ql pwijierty wdei attach^ 
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is not absolutely void for all purposes and 
M to all persons^ but voidable only, and capable 
of confirmation. Mahomed Ali v Gokul Chund 
I N W 19, Ed 1873, 18. 
e-g, as in case of the dedrea being set aside. 

Juggut Napain v Toolsee Ram 
10 WR 99; IB LR AC71. 

81^ — “Enforceable under the atachment.” 

Hdd that an alienation during a subsisting 
attachment is void only as against any claim en« 
forceable under the attachment. Ram Ppasad 
V Salik Ram Singh. 2 W N 210. 

318— S. 64 (18H2 s. 276) —Attachment, effect 
of— ‘Claims enforceable under the attachment.’ 

A sale of property under attachment is not 
void, but voidable at the option cf the attaching 
creditor alone if be wishes to proceed against the 
property. Kaman Naip v Sat Narain. 

2 A L J 265. 

816— Voidable alienation— Civil Procedure 
Code, 1859, 8. 240. 

An alienation of property attached in execution 
of a decree, made for the hona Jidp purpose of 
satisfying the decree in respect of which the at- 
tachment has been made, and where the considera- 
tion for the alienation is applied to, and is found 
to he sufficient for, the satisfaction of the decree, 
is not Invalid under s. 240 of the Code of Civil 
Procedure. Pu^meshup Rai v Hidayutoollah. 
Mehptl Rai v Hidayutoollah. 

1 N W 60, Ed 1873, 114. 
(14) AlUnatioa after satisfaction hut be- 
fore pomoval of attachment. 

317— Civil Procedure Code, 1859, s. 240. 

A judgment— debtor satisfied a decree under 
which attachment of his property had been made. 
He reported the satisfaction to the Court, and on 
the following day he executed a mortgage of his 
property. The day after the execution of the mort- 
gage the attachment was removed by the Court. 
Held that the mortgage,if hona jide, was not null 
and void under s. 240 of the Code of Civil Proce- 
dure. Buldce Singh v Kanalia. 

1 N W 71, Ed 1873, 125. 

318— Alienation after attachment-attachment, 
withdrawal of. 

rbe impM yl(i})i3r^nr§l of aa Qr4er of 
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ment, even though such order was not formally 
withdrawn, but was understood to be withdrawn 
by the decre<^-h older, bars any objection against 
the validity of an alienation of the attached pro- 
perty by mortgage or otherwise. Jagannath v 
Ghasec Ram. IN W P30. 

(15) Private alienation, meaning of. 

319— Civil Procedure Code, 18)9, s. 2t0 — 
Insolvent Act, s 7 —Vesting order. 

The expression “private alienation,” in s. 240 
of the Code of Civil Procedure, does not refer to 
an alienation effected by a vesting order of the 
Insolvent Court under s. 7 of the Indian Insolvent 
Act ; such an alienation is rather an alienation by 
operation of law than one by the judgment-debtor. 
Sapkics V Bundhoo Baee 1 N W Part 6 p 
81, Ed 1873, 172. 

320— S. 64 (1882 s. 276)— Private alienation 
— Attachment— Mortgage— Sale under the powers 
of a mortgage-deed. 

A sale under the powers of a mortgage-deed 
cannot be held to be a private alienation within 
the meaning of s. 276 of the Civil Procedure Code 
as an alienation of the attachment in pursuance 
of a power conferred before the attachment does 
not come within the section. The Belhi and 
London Bank v S J TcUary & Co. 

3 Bom L R 892. 

390 A — Attachment of immoveable property — 
“Private aUenatiott”~0iv. Pro. Code. 1877, s. 276. 

Where, after attachment of immoveable pro- 
perty in execution of a decree, the matter in ex- 
ecution of a decree, the matter in dispute between 
the judgment-debtor and the appellant was refer- 
red to arbitration and a decree, passed in accor- 
dance with the award, ordered the judgment- 
debtor to execute a conveyance of the property 
to th<^ appellant, Per Straight^ J, — The 
conveyance to the appellant could not be regarded 
as a “ private alienation ” as these words mean a 
voluntary sal^, gift or mortgage in contravention 
of the order of attachment, and not the enforced 
execution of a conveyance in obedience to a decree. 
Per SpanJiie J -The conveyance to the appellant i« 
not an involuntary one, since it has arisen out of the 
voluntary exercise of the wUl of the partie^who 
have given their consent to abide by the avwd of 
the referee^ Pttt’lbaii Ali v Afihiri fcl.li 

A j(r 
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(16) Illegal aIier.ation. 

321 — Civil Procedure Code, 1 <^59, s 240. 

Any alienat^'on of property after attachment 
is illegal under s. 240, Act Vlll of 1859. 
Jadub*»nuad Roy v Bejoy Gobind Chowdry 


7 W R 511. 
Moorul Singh v Mohun Kooer 9 W R 167. 
fflonohur Lall v Juggomohun Lall. 

9 W R 307. 


(17) Prior lease for attached property. 


322— Where landed prDperty is attached in 
execution of a decree, the party attaching is bound 
by a lease obtained for it prior to his attachment. 

Fegredo v Mahomed Mudessur. 15 W R 75. 
Notes —Ref: 5 Bom 393. 


(18) Alienation after one decree and before 
another. 


323— Civil Procedure Code, 1859, s. 240. 

Although, under the provisions of s. 240 of 
Act VIII of 1859, a private alienation by sale of 
property after attachment can be impugned by 
the holder of the decree in execution of which it 
was attached, if obstructive of the execution, yet 
such alienation cannot be impugned by the holder 
of the decree, under those provisi'^ns, because* it 
obstructs the execution of another decree obtaine i 
by him subsequently to the date of the alienation. 
Mahbuban v Reheemun. 6 N W 217. 

3 24, —Alienation with decree-holder’s consent. 

Held that a private alienati )n of property 
under attachment but with the decree-holder’s 
consent cannot be impeached by the decree-holder. 
Fakir Sahu v Ganesh Prasad. G W N 176. 


(19) Alienation with knowledge and 
consent of creditor attaching. 
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sued the auction purchasers, claiming the right 
to bring the property to sale on the ground of its 
being under mortgage to the Bank prior to its 
purchase by the defendants. It was held that 
under the circumstances the defendants must 
take the consequences of having purchased the 
property without having satisfied themselves as 
to its condition. Had it not been for ’‘the con- 
duct of the Dehli Bank, however, the rule that 
a private homijide alienation for value of pro- 
perty attached and<^r Act Vlll of 1859 is, by 
virtue of section, 240 of the Act, null and void only 
as against the attaching creditor or persons who 
may acquire rights under or through the attach- 
ment, would have saved the defendants, and It 
would have done so, notwithstanding that? the sale 
of the property in suit took place in pursuance 
of a second attachment. 

Dhurram Dass v Musoorie Saving B^nk. 

6N W 296. 


325.— Civil Procedure Code, 1859. sec. 240. 

While certain immoveable property was under 
attachment, the judgment-deb ter mortgaged it 
for value to the Mussoorie Saving Bank, with 
the knowledge of the attaching creditor, the 
Dehli Bank, which acquiesced in, and benefited 
by, the mortgage. The property was subse- 
qu«*ntly released from attachment, but was again 
attached, and was brought to sale in execution 
of the decree held by the Debli Bank, and purch- 
ased by the defendants. The Musoorie Saving Bank 


326.— Section 273 —Attachment — Kanom 

executed during attachment Decree-holders 

other than the attaching creditor — Validity of 
kanom. 

Where an attaching decree-holder has been 
paid and the attachment raised, a kanom e, 3 cecut- 
ed during tho attachment cannot be questioned 
by other simple money decree-holders who have 
not applied for execution, on the mere ground of 
a possibility of their becoming entitled to rate- 
able distribution if the sale had not been averted 
by the payment of the debt for which the pro- 
perty was attached. 


Senible : — The case may be different if the 
other decree-holders have applied for execution at 
the date o! payment so that the attachment had 
sui-»sisted for the benefit not only of the attach- 
ing creditor but of the other creditors as well. 

Kunhi Moosa v Akath Makki. 

28 Mad 478=10 ML J 98. 


Notes Fol : 28 Mad 380== 16 M L J 
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(20) Title acquired by private 
purchaser. 


327. — Decree— Attachment— Sale in Execu- 
tion of decree— Private sale of property attached 
in execution— Encumbrance created after attach- 
ment— Act Vm of 1859, Section 240. 
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In 1828 S eV-amed a decree against B for 
Bs. 82,000 • merest at 12 per cent, until 

realization, aii'l'Vf! \3eat»oa thereof certain pio 
perty of B wa^*-.s ) t and purchased by Sand 
others. On the iOi-u November 1857, B obtained 
a decree setting aside the sale and declaring his 
right to be restored to possession with mesne pro* 
fits. In 1860 that decree was affirmed. Meanwhile, 
in 1858, A obtained a decree against B for Rs. 
67,000, and in execution of that decree B’s right 
to mesne profits under the decree of lObh Novem- 
ber 1867 was attached in May 186d and, on the 
26th May 1865, was ordered to be sold. No pro- 
ceedings were taken in execution by A or his 
representative to sale the decree for mesne profits, 
but in 1866 A’a representative entered into a 
private arrangement by which B sold the whole 
of the me^sne profits due under the decree against 
S, in lieu of the amount due under the decree of 
1868. In the meantime, on the 14tb September 
1865, an 0t)|6r was made by consent in certain 
proceedings, to which A’s representative was not 
a party, in^execution of the decree of 1828 direct- 
ing the decrees of 1828, and 1857, to be set ofi the 
one against the other, and that each should bear 
simple interest. Ildd, reversing the decree of 
High Court, that the sale in 1866, being a private 
sale, was not tantamount to, and had not the 
same effect as, a sale in execution of a decree, 
and teat under that sale A’s representative by 
purchase acquired no greater interest than B bad 
in the decree, and that consequently he was 
bound by the order of the I4th September 1865. 
Under a private sale the purchaser derives title 
through the vendor, and cannot acquire a better 
title than that of the vendor. Under a sale In 
execution of a decree th^ purchaser notwithstand- 
ing he acqires merely the right title and interest 
of ithe iudgment debtor acquires that title by 
operation of law adversely to the judgment debtor 
and freed from all alienations and encumorances 
effected by him subsequently to the attachment 
of the pi;operty sold in execution. 
Dinetidronath Sanya! v Ramkuttiar Ghose. 

Tarachandra Bhuttachai’ji v Baikantnath 
Sanyal. 7 Cal 107=10 C L R 281= 

8 1 A 65. 

Notes:— Fol: 20 Cal 236. Bxpl 10 C L J 150. 

328.— Attachment of son’s interest — Aliena- 
tion by fathei? — Hindu Law. 


MidiOhm^ni-Oontd^ 

6 Alienation during attachment— C’on/d. 

Where the right, litle and interest of a Hindu 
son in joint ancestral property has been attached 
in execution ot a decree against him and its 
private alienation by him prohibited by an order 
of the Court under Section 276 of the Civ. Pro. 
C:>de. 1882, his father is deprived of the power of 
alienation of that interest in satisfaction of ,his 
own debts. Stlbraya v i Nagappa, 

10 Bom L R 1206=33 Bom 266== 

2 Ind Cas 268. 

(2 1) Renewal of mortgage already 
existing, 

329. — A renewal of a m'irtgage already 
existing on the property prior to attachment, 
which does not enhance the charge, is not an 
alienation wii hill the meaning of s. 276 of the 
Code of Civil Procedure. Mahadevappa v 

Sriniyasa Rau, 4 Mad 417. 

Not«^s:-Fol: 10 C L J 33. Eef; 13 C W N 
797. 

(22) Alienation under attachment mak- 
ing material error in description 
of property. 

330, — Application was made for the attach- 
1 ment in execution of a decree of a ww/^/r’-hold- 
ing belonging to the judgment-debtor. The num- 
bers and areas given in such application as the 
numbers and areas of land comprised in such 
holding were the numbers and areas of certain 
revenue paying lauds, and were not the nu'^nhers 
and are vs of any lands held as Mmti by the 
]adgmeut debtor. The order of attachment des- 
cribed the pr*‘poi’ty as desoribf'd in the applica- 
tion for attachment. The judgment-debtor hav. 
ing alienated by sale a holding belonging 

to him, the decree-holders sued to have such alie- 
naUon set aside as void under the provisions of 
s 276 of Act X of 1877. that, having re- 

gard to the description given in the application 
for attaohment and the order of attachment, it 
could not he said that the holding alienat- 

ed by the judgment debtor was under attach- 
ment at the time of the alienation, and its alie- 
nation was therefore not void under s. 276 of 
Act X of 1877. /Md also that the material 
misd<^s.iription of the property in this case in 
the order attachment protected the alienees 
who wae horn fide purchasers from having the 
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alienation set a&ide as void under s. 276, as the 
attachment ceuld not undei the circumstances be 
held to have been ‘•duly intimated and known ” 
as required bj; that se’tion. Giimani v Bal- 
ram Pandey. 3 AH 698 -1 W N 59. 

Notes*— Ap 7 All 702. 

(23) Conveyance under award direct- 
ing it. 

331. — Private alienation — Award. 

By agreement between L and (j), the parties 
to a suit, the m‘^t+*ers in difference between them 
were referred to arbitration, xln award was 
made directing that L should iransf<^r certain 
property to Q by way of sale. Between the day 
the award was made find the day a decree was 
made in accordance with the award such pro- 
perty was ai-tached in execution of a decree 
against L. After the attachment, L, in compli- 
ance with the decree made in accordance with 
the award, executed a conveyance of such pro- 
perty to Q. MM by the Full Bench (afliirming 
the decision of Straight, J., and reversing that 
of Spankie, J.), that such conveyance was not a 
“private alienation” in the sense of s. 276 of Act 
X of 1877, and was therefore not void under 
that section as against a claim enforceable under 
such attachment. Bui*ban Alt v Asliraf AH. 

IWN 75^:4 AH 219 FB. | 

(24) Expiry of attach meat, effect of, 
on alienation. 

332. — Civil Procedure Code, a. 276. 

A private alienation of property under at- 
tachment is void, under s. 276 of the Civil Proce- 
dure Code, “as against all claims enforceable un- 
der the attachment” only. Where, therefore, 
property attached in execution of a decree was 
alienated, and was after such alienation again 
attached, the first attachment having expired, and 
was brought to sale in pursuance of the second 
attachment, and the purchaser sued for posses- 
sion of the property claiming on tbo ground that 
the alienation of the property was void under 
the provisions of s. 276 , — Meld that, as no claim 
was enforced or was enforceable under the first 
attachment, under which the property was alie- 
nated, but the purchaser was claiming under the 
second attachment, such alienation could not be 
assailed under the provision of s. 276. 

Gobind Singh v. Zalim Singh. 

. 6 All 33. 

NoieS:-Ap. 7 All 702. Bist: 15 All 112. 


Allachmenl-Uoft^flf. 

6 Alienation during attachment~Ca?iM. 

(25) Alienation after imperfeet attach- 
ment of immoveable property. 

333. —A judgment debtor whose property 
had b'^on attached in execution of a money de- 
cree, s-ild the property and out of the price paid 
into Poui't the amount of the decree, mid prayed 
that the aifcaohment might be removed. 
While the attachment was subsistiner and prior 
to the sale, the holders of oth^r money decrees 
against the same judgment-debtor preferred ap- 
plications, purpoiting to be made under s. 295 
of the Code of Civil Piocedure, and praying that 
the proceeds of the ssle of the property might 
be rateabiy divided between themselves and the 
attaching '^reditor. The C^urt refused to remove 
the attachment until these creditors had been 
paid. It was found that the sale by the judg- 
ment debtor was a hona iile transaetton entered 
into for valuable consideration. Held that, in- 
asmuch as no order tor attachment of the pro- 
perty was passed in favour of decree -holders in 
manner provided by s '2.7 i of the Code of Civil 
procedure, their claims ware not entitled to the 
protection conferred by s 276 agiinst private 
alienations of property under attachment; that 
these claims were not enforceable under the at- 
tachment which was made; that the sale by the 
judgment-debtor was valid; and that execution 
of the decrees could not take place. 

Pc/' Mabm )o J, J., — Taat s. 276 of the Code 
of Civil Procelure being a restriction of private 
rights of alienation should be strictly construed, 
that before property can be subjectei to such 
restriction, there must be a perfected attachment, 
that the order passed under s 295 did not am- 
ount tc such attachment and that, even assum- 
ing them to amount to such attachment, they, 
not having been duly intimated and notified, 
could not make the prohibition of 8. 276 appli- 
cable to the case. (5 All 86); (l4 Moo. I A..546); 
(4 B L R A 0 24); flO W R 264); ffi All 33) and 
(3 All 698) referred to. Also per Mahmood, J.;- 
Whilo s 29.5 of the Code gives a special right to 
judgment -creditors as distingnished from simple 
creditors, it is an essential condition precident 
to the exercise of that right there should he a 
sale in execution, and that Hs result should ap- 
pear in assets realized by the sal<^, and therefore 
until the sal'=‘ takes place, no such right can be 
enforced. fS W R 501) referred to. 

Ganga Din v Khusliali. 7 AH 702— 

5 W N 179. 
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(26) Claim to fat<»at)le distribution 
uader s. 295. 

334».~Civil Procefiare Code ('1&82) s, 296 Rate- 
able distribution, 

A claim under s. 295 of 0. P. 0. is not enfor- 
ceable as an attacbmenfc against which an 
assignment is rendered void by s. 2/6. 7 All 702 
followea. Durga Churn Roy Chowdbry v 
Honmohini DasL Cal 771. 

Notes: — Bsf: 16 Bom 91. Fol: 25 All 4-31. 

33^.— Ss.64, n (1882 ss. 276, 295)-“Shall be j 
void as against all claims enforceable under th«^ 
attachment.”-Claims of a creditor who has mere- 
ly applied for rateable distribution. 

The words shall be void as against all cla- 
ims enforceable under the attachmf'nt” in section 
276 CPC cannot include the claims of a person 
who has not caused the property of the judgment 
debtor to be attached, but has simply asked for 
a rateable share of the assets but include only 
the claim of the person who has obtained the at- 
tachment. Consequently where the attaching 
creditor’s claim is satisfied by the purchaser | 
will be valid as against all who have not. attach- 
ed but have merely applied to the Court for rate- 
able distribution. 7 All 7o2, 15 Cal 771 follow- 
ed. 16 Bom 91 nob followed. Manohar 

Das V Ram AutsJ? Pand^ 1903 A W N 92 = 

25 All 4*31. 

Notes:-Ref: 28 Ead 380 = 15 M L J 202. 

336. — Execution-proceedings — Property at- 
tached by one creditor — Another creditor’s claim 
under S. 295, C. P.C , 1882— Latter creditor ob- 
taining order for rateable share of assets in sale 
proceeds of property attached by former— With- 
drawal of attachment, private alienation after— 
Eight of assignee — Transfer for good and valu- 
able consideration in favour of one creditor— 
Obvious effect of such transfer to delay claim of 
less active creditor— S. 274 C. P. C. 

0 1 the appUcation by a judgment-creditor for 
execution of his decree and for attachment of the 
judgment debtor’s property, the property which 
was immoveable, was duly attached 
under S. 374, P. C ; subsequent to this, an- 
other deoree^holder bolding a decree against the 
same judgment-debtor, filed an appUcation for 
execution and in this application he set out the 
facts that the former judgment-creditor had al- 


kiidiOhmenl-ConnL 
6 Alienation during attachment-Gt^wfdJ. 
ready applied for execution of his decree and had 
succeeded in hiving the property attache!. He, 
therefore, prayed that the said property might 
be held to be attached also in respect of his ap- 
plication of execution, and that he might be per- 
mitted to share rateably in the proceeds of the 
sale of the property (S. 295 of the Code). S&ld 
that, when the decree, in execution of which the 
property was attached was satisfied and there had 
been a withdrawal of the attachment, the 
latter decree-holder, obtaining an order gin 
accordance with his prayer for a rateable 
share in the assets m the proceeds of sale 
of property attached by the former creditor 
bad no Tight to claim the benefit of th^ attach- 
ment. 

Where after the lemoval of such attachment, 
such property was assigned to a certain person 
that the assignee hid a good title as ag- 
ainst the latter decree-holder. 

An alienation obtained by one creditor for a 
genuine consideration which is not inadequate, 
is not necessarily void, because i^s obvious effect 
will be to defeat or delay the claim of a less vigi- 
lant creditor, (7 A 1 702, l5 Cal 771, 25 All 431, 
28 Mad 380, 6 P R 1901; 21 P R 1876; 25 Bom 
302 Ref ) Lahori Mai v Gangaram. 

’ 91 P R 1908=148 P W R 1908. 

(27) Sale of tenant’R interest by 

landlord pending attachment by Civil 
Court. 

537 ^ ^ tenant’s interest in certain land was 

attached in execution of a decree for money by 
a creditor. The landlord attached the same land 
for arrears of rent, brought it to sale and pur- 
chased it himself in accordance with the provi- 
sions of the Bent Recovery Act. The creditor 
subsequently purchased the interestof the tenant, 
which was sold in execution of his decree. The 
landlord brought a suit to have the sale to the 
creditor set aside and declared invalid.— 
that the landlord’s purchas- was subject to the 
oreditoi’s attachment. Subramanya v Rajaram. 

8 Mad 573. 

Notes:— Fol 16 Mad 479. 

338 .— Attachment of holding before judg- 
ment-Surrender of holding during attachment- 
surrender invalid if holding transferable-O. P. C. 
(Act V of itOOS), S. 6i. 
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In a suit for money, a holding of Ihe defend- 
ant was attached before judgment. During the 
continuaiicp of the attachment, the defendant 
surrendered the holding, and the landlord set- 
tled it with another person. The plaintiff ob- 
tained a decree and in execution purchased the 
holding. 

Held^ that, if the holding was transferable, a 
surrender of it after attachment could not,in view 
of the provisions of of the Code of 190S, af- 
fect the position of the decree-holder purchaser 
or create in the landlord and his new tenant any 
preferential right. IndraNarain v Nut Behary 
Jana. 8 Ind Cas 76 

(28) Attacliment for arrears of revenue- 

subsequent attachment in execution 

of decree. 

339— Madras Abkari Act ( Madras Act l of 
1866) S. 28. 

Oertain land was attached for arrears of reven- 
ue under Madras Abk iri Act and afterwards the 
same was attached in execution of a money-dec- 
ree against the defaulter and it was purchased by 
the defendant at a C >urt sale. The Collector of 
the District objected to the latter sale unsuccess 
fully. Afterwards he brought a suit in the name 
of the’Secretary of State for India for declaration 
that the land was liable for arrears of Revenue 
for which it was attached. 

Held^ that the plaintiff bad a right to get the 
declaration asked for. Sapangapana v 

Secretary of State for India. 16 Mad 4?79 

(29) Sale of property by private contract 

34,0— S. 6t (1882 sec. 276), -Attachment of 
immoveable property -Sale of the property by pri- 
vate contract— Effect of the attachment, rights of 
the purchaser. 

A private alienation of the property after at- 
tachment is void. 

Where a transfer vvjs a mvle in performance 
of a direction of the Court and i« strictly based 
on an agreement of the parties, it will not bs dee- 
med a privat'^ alien*»tion but in th^ absence of 
such a direction the mer^ act of th^ pirtia^ resul- 
ting in a transfer cannot render the alienation 
other than private. 

Where the contract is anterior to the a^’tach- 
ment the sale in pursuance thereof subsequent 
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Ai^6 Ref: 14L J Ch 8; 7th Ed vol 11 p 1030 Kef;). 
Gutta Bepineedu v Gutta Venkayya. 

8 M L T 197 


(30) Attachment preventing merely al<ena- 
tion but not conferring any title. 


34j 1— Ss. 64, 73 (1882 ss 276, 296) Act for the 
Relief of Insolvent Debtors (U and 12 Vic., ch. 
21), S, 7 — Vesting order, effect of — Prior atta- 
chment. 


A judgment-creditor has no priority over the 
Official Assignee in re«;pect of property attached 
by him, previous to the passing of the vesting or- 
der. (25 Cal 202) approved; (6 C WN 761; 28 Cal 
419) overruled; (5 B L R 691 ; 14 W R 33 P B; 10 
Cal 150) distinguished 


An attachment does not confer any title, it 
merely prevents alienation. (25 Cal 179 referred 
to.) Frederick Peacock v Madan Gopak 
6 C W N 577=29 Cal 428 F B. 


Notes. — Fol: 29 Bom 105 = 7 Bom L H 488. 
Ref: 26 Mad 573= 13 VL L J 278; 7 0 0 
314; 5 PWR 1909=6 PL R 1909;5CL 
J 80 = 11 CWNlo3. Dist;30 Mad4l3 = 
17 MLJ 334=2 M L J 365. 


(31) Effect of S. 64 (1908) C P C on aliena- 
tion by judgment-debtors. 


342—8. 61 (1882 s. 276)--When notapplicable 
—Prior mortgages— Discharge by mortgagor from 
money raised on a fresh mortgage-Execution sale 
— Priority of mortgage to sale— lutention— Char- 
ge, extinguishment of: 

8. 276, CPC, does not reuser all alienation 
by the judgment-debtor void so as to confer a 
benefit on the judgment-creditor which he never 
had at the time of the attachment and which it 
was not intended he should have subsequent 
thereto, bnt only those '‘«’hich prejudicially affect 
the judgment-creditor. An attachment of proper- 
ty over which there is a mortgage subsisting 
affects only the equity of redemption. A payment 
of the mortgage by a person claiming nnder the 
judgment-debtor or by the latter on behalf of the 
other with the intention of keeping alive the old 
mortgage does not enure for the benefffc of the 
execution-creditor just as a further advance or a 
subsequ<iut mortgage in renewal of the prior mort. 
gage will npt ■ binj prejadiclBU/ made/ |, 
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276, CPC. When an owner ot sn estate p'lys 
charges on the estate for which he is not person- 
ally liable, the question whether such payment 
operates as an extinguishmen*- o! such charges or 
otherwise, depends upon the intention of the par- 
ties. An intention to keep alive the prior cha>'ees 
will be presumed when it is for the benefit of the 
person paying. Payment by a judgment-debtor 
of his own charges pending attachment for the 
benefit of a person who had advanced the money 
and under an agreement with him operates to 
keep alive such charges for the benefit of the per- 
son who had so advanced. Where a judgment- 
creditor while the attachment on the equity of 
redemption was pending mortgaged his estate to 
pay off prior charges created before the attach- 
ment and out of the mortgage amount paid off 
such charges and got a re-conveyance from the 
holders of the prior charges and the re-delivery 
of the title-deeds together with the documents 
creating the charges and delivered all such to the 
mortgagee in pursuance of an agreement with 
the latter who was to have the firs^ charge on the 
property represented to be unincumbered: HfU^ 
that the judgment-creditor could not claim to 
have the benefit of this payment and a purchaser 
with notice of those facts in the execution sale 
could only take a title subject to the mortgage. 
Dinobundbu Shaw-Chowdhury v Jagmaya 
Dasi. 4 Bom L R 938=== 12 M L J 73- 
6 C W N 209 = 29 Cal 154=29 I A9 P C 

Notes-.—Fol: 29 Mad 37; 1 0 L J 531 ; 2 0 L 
J S02; ‘^88, Uehm Oal 193 = 5 C L J GH , 
33 Cd 1133=10 0 WN 1010 = 4 CL J 
121; 1 M L T 133; 7 0 L T 1 ; 10 C L J 
150; Fol: SOWN 690. 

(82) Consent of heirs to bequest by a Mah 
omedan, whether amounting to alienation. 

343-— S. 64 8. 276) — Bequest — Heirs— 

Consent— Alienation— Civil Perveedure C'^de (Act 
XIV of 1883), Sec. 276. 

To validate a bequest by a Mahomedan, of 
more than one third of his property, to a strang- 
er, the consent of the heirs required thereto by 
the Mahomedan Law, need not be express; itmay 
be signified by conduct showing fixed and unequ- 
ivocal intention- 

Suoh a oonsent, even if given after the proper- 
ty ia attached ia ©xeoation of a decree against 


Attachmenl-C'c’nj^ii. 

6 Alienation during attachment- 
in the meaning of section 276 of the Civil Proce- 
dure Code. Daulatramv Abdul Kayum. 

4 Bom L R 132 = 26 Bom 497, 

(33) Transfer of property b<eforc attach- 

ment. 

344 - S. 64 (18ft2 s. 276) — Attachment- 
Transfer of property before attachment. 

The alienation of property by a judgment-deb- 
tor, after an application fur its attachment is 
granted, but before it is attached, U not invalid. 
(11 All r>8 and 7 All 703, Fd). JowahirLal v 
JaialDIn. 137 PLR 1905. 

(34) Release of easement after attachment. 

345— S. 64 (1882 s. 876) — Lasement-Release 
of, after attachment. 

If an easement enjoyed by the dominant tene- 
ment is expressly released after the latter is at- 
tached under a decree, itia an alienation on a 
portion of that property within the meaning of 
8. 276, 0 P C.. and th-* transiction will be void. 

Krishna Dhone Mitter vNatidaranee 
Dassec. 12 C W N 960 = 35 Cal 889. 

(35) Alienation of property after attach- 

ment. 

346. -C PCS. 64 (1883 s 376) -Alienation 
of propepty after attachment. 

Where a party prosecuting a decree is com- 
pelled to take out anoths r oxocntnm, his title sho- 
uld be presumed to date from the second attach- 
ment. A mortg^i^p Driv>r to that date is not void 
under s. 276 Hishen Lai v Cl'arat Singh. 

23 All 114. 

( 36 ) Rights acquired under tpinsferfrom 
the judgment debtor not prevailing 

against attachment. 

347. — C P 0 S. 64 i^l882) s. 276. 

P!»iniiil <leriTCa his title to f-ertain property 
both from the indgment-debtor and from the 
judgment creditor. But tic released his rights 
derived from the latter reserving the former’s. 

It. was held that thtj transfer by the judgmont- 
creditor impliedly warranted that ha had a good 
title to the property, apd that the plsiutiif, hav. 

ins aeoepted « tiije o» the 
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under the exf^cution-proceedings was good, was 
consequently estopped from disputing such title. 

It was also held that, under the provisions of 
S. 276, Civ. Pro. Code, the plaintiff acquired no 
rights under the transfer from the judgment- 
debtor which could prevail against the attach- 
ment, and that his reservation of those rights 
gave him no title as against the parties who 
claimed by sale from the judgment- creditor. 
Marvadi Appala Narasiah vSri Raj all Vyri- 
cherja. 3 M L T 295. 

(87) Effect on attachment, of agreement to 
sell followed hy alienation hy registered 
document. 

348.— C ? G S. 64 (186’2 s. 2 76)— Attachment- 
Previous oral agreement to sell— Effect of— Sub- 
sequent alienation by registered document— Va- 
lidity of. 

Where A orally agreed to sell a pieee of land 
(worth Rs. 100) to B, but executed a registered 
deed to convey the land after the same was at- 
tached in execution o? a decree held^ (1) that, 
the mere contract for sale does not create any 
interest of charge on such property under S. 54, 
Tr. P. Act, (2) that the subsequent alienation un- 
der registered deed was void as against the 
claim enforceable under the attachment, under 
8. 276, 0. P. G. Sit Pi V Ma San. 

5LBR6=2Ind Gas 350 

(38) Effect of copy of order of attachment 

noc affixed in Court-house. 

84-9.—G P C 0. 21, rr. 46, 54; S. 64 (1882— 
Ss. 268, 274, 276)— ‘Shall be fixed —Attachment 
of mortgage debt— Copy of order not affixed in 
Court-house— Illegality. 

A mortga|e-debt was attached, but no copy 
of the attachment order was affixed in the Court- 
house as required by S. 268, C. P. 0. Ileld^ that 
the plaintiff who took an assignment of the mort- 
gage bond four days after the order of attach- 
ment acquired a valid title, the attachment be- 
ing ineffectual Satya Charan Mukerji v. 
Madhuh Chundcr Karmokar. 

9 C W N 693. 

(39) Alienation by judgment-debtor before 
order of attachment intimated to heir. 

350— 0. P. C S, 64 (1882 S. 276)-Validity 

C. C. 128 
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of alienation judgment-debtor order of attach- 
ment is served upon him. 

The property of the judgment-debtor was 
attached; but, before the order of attachment had 
been intimated to the judgment- debtor he alien- 
ated the same to the plaintiff. 

Held, the alienation was not void under S, 
276 C P 0 which was not complied with. To to 
mal son of Tilokchand v Raising son of 
Manghermal. 1 Sind L R 176. 

(4>0) Debt transferred prior to but paid 
subsequent to prohibitory order. 

351. — Where in execution of a decree against 
K, a prohibitory order was served on the 29th 
August 1888 on the defendant K’s debtor enjoin- 
ing him not to pay to K, a certain sum due to 
him; but in pursuance of an agreement come to 
between K, his creditors and defendant on the 
18th August to the effect that the latter should 
pay the amount due from him to K,to K’s credi- 
tors, the defendant on the 6th of September 1888 
paid out the same sum, held that the payment 
was rightly made and the plaintiff who purchas- 
ed the interest of K, in the disputed amount at a 
Court sale on 14th Hecember 1888 got no title 

thereby. Ganesh v Mess Secretary, Royal 
Artillery, Kirkec. 1893 P J 204. 

(41) Sale in contravention of an order of 
injunction. 

352. — 8ale by debtor— Creditor — Injunction 
—alienation of property void sale. 

Sale by a debtor, who owes money to several 
creditors and has received an injunction restraining 
him from alienating his property to one of his cre- 
ditors who has knowledge of the injunction, to 
the prejudice of others, is void. (9 AU 497 refer- 
red to with approval) Agarchandsa Sc 

Padamchandsa v Chajjolal Kalo 

12CPLR109. 

(42) Alienation before attachment.! 

352 A— Attachment-Alienation brfore attach-^ 
ment— Mlegation of fraud. 

A transfer of immoveable property made before 
attachment of that property, for a valid and sub- 
sisting debt, must be held good as against a per- 
j son who has purchased it in execution -sale. If 


1 
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fraud is alleged it is on tbe person alleging it to 
prove it. Fanidunnissa v Ala dad Khan. 

awn 1881, 77. 

(43) Alienation oS decree after attachment 
proceedings being struck off. 

852 B — AttacViment of decree — Notice of at- 
tachment not served on judgment-debtor -Attach- 
ment proceedings struck oS— Alienation of decree ] 

— ^Validity. 

Where a decree of a Revenue Court in favour 
of the judgment-debtor was attached by the decree 
-holder, but tbe notice of attachment was not ser- 
ved on the judgment-debbnr, and the decree-hol- 
der taking no further steps, the case was struck 
off the file, a subseq[ueat alienation of the derr^e 
by tbe judgment d(btnr would not be invalid. 

Ran Karan Singh v Baqar Ali Khan. 

awn 1881,158. 

Attachment— Alienation during attachment 
See Administration. 52 P L R 1908 

Attachment-Alienation during attachment 

Sec Bight of suit. 7 M L T 143. 

(7) ATTACHMENT PENDING APPEAL. 

(t) Attachment before judgment. 

853.— .Continuation of attachment. 

A plaintiff before judgment attached defen- 
dant's property, hut the suit was dismissed by 
the High Court on appeal. He filed an appeal to | 
the Privy Council, and on his applicatlnn the 
High Court held that it could not continue the 
attachment over the defendant’s property pending 
tbe appeal of the plaintiff to the Privy Council, 
nor could it call on the defendant respondent to 
give security for the value of the property at- 
tached before being allowed to remove it. 

Ditta Harakman Sing, S B L R F B 45. 

Ditta Haruckman Singh v Modhoosudun 
Pyne 12WRFB16. 

(2) Sale without re-attachment 
354.— Sale set askle— Re-attachment. 

Certain immoveable property of A (the judg- 
ment-debtor) was attached and sold in execution 
of a decree held by B. The execution sale was 
confirmed and the execution proceedings struck 
off, but the attachment was expressly maintain- 
ed. On appeal by A, the sale was set aside. B 
then applied for a re-sale of the properties and 

^ I 
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fresh proclamations were issued and the proper- 
ties were re-sold. Meld that this second sale 
could not be attacked on the ground that the pro 
perti^^s bad not been re-attached as the 
former attachment had been expressly maintain- 
ed by the Court and was subsisting. Ata 

Husain v The Bank of Upper India. 

1 W N 5. 

(8) LIABILITY FOR WRONGFUL 
attachment. 

(1) Claim to attach property. 

Civil Procedure Code, ss. 278, 28B, 48B 

—Attachment before judgment — Liability of 
creditor who caused attaobment of goods not be- 
tongiiig to the debtor — Damages after sale — 
Bifferenoe between English and Indian law on 
the subject. — 

Orders for attachment in security under s.483 
of the Civil Procedure Code being issued on the 
PT^parte application of the creditor, who is bound 
to specify the property which he desires to have 
attached and its estimated value, it follows that 
the attachment is the direct act of the creditor 
for which he is immediately responsible. Should 
the goods he proved not to belong to the debtor, 
litigation and delay, and also any deprecia- 
tion of the goods by an intermediate fall in the 
market, between attachment and sale, are the 
natural and necessary consequences of the credi- 
tor’s unlawful act. The plaintiff, having taken, 
j yithout success, the summary proceeding under 
< 5 . 278, to get the release of goods attached under 
s. 487, in a suit to which he was not a party, 
afterwards, in a suit brought by him in accord- 
ance^ with s. 283, established his right of property 
.nthe goods. Bfeld, that, in order to entitle 
him to the full indemnity for the wrongful at- 
tachment he vras not bound to allege and prove 
lhat tbe defendants had resisted his previous ap- 
plication under s. 278 maliciously, or without 
probable cause j and that the goods having 
been sold under the Court’s order, the difference 
in market-value of the goods at the time of their 
attachment (November 1883) and their price 
when they were sold (June 1884), the selling 
prices having fallen intermediately, must be ad- 
ded to the damages. ffeU, also that, without 
bringing und^^r review the judgment under s 278, 
the effect of the judgment in the suit brought in 
accordance with s. 283 was to supersede the or- 
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der under s. 278, and to render it inconclusive. 
The procedure on attachment not being the same 
in India as in England, where a iudgment-creHi- 
tor is not responsible for the consequence of a 
sale, under a judicial order, of goods taken in ex- 
ecution in satisfaction of his debt, that proposi- 
tion does not hold good und^r the Indian proce- 
dure; and 1 H & 0 621; 9 Jur, N S 51; 32 L J 
Exch U2, is inapplicable to the latter. 

Kissopimohuti Roy v. Hapsukh Das, 
17 Cal 4<36=17I A17. 

Notes:— Ref: 27 Mad 343; 6 Bom L R 704. 

(2) Liability of decree-holdep for* imppo- 
pcp attachment. 

SSSA-Civeat-emptor, Applicability of— At- 
taching creditors, responsibility of — Decree-hol- 
der, liability of, for improper attachment — War- 
ranty of title of judgment-debtor— Revision by 
High Court — Small Cause Courts Act, S. 25. 

Pe)' Lindsay^ A, J.G — The rule of caveat^ 
eitiptor has no application in India in tbe case of 
ordinary sales of goods by private contract. 

In India the attachment is made at the risk 
of the attaching creditor and he is responsible 
for any results which can be traced to an unlaw- 
ful attachment carried out upon application made 
by him, In the case of sale in execution in India, 
although there is no warranty given by the Court 
or by the officer entrusted wifh the duty of carry- 
ing out the sale, there is a warranty by the de- 
cree-holder that the property does belong to the 
judgment-debtor. The property is sold as the 
property of the judgment-debtor nn the repre- 
sentation to that effect made to the Court by the 
decree-holder who is taking out execution. 

A stranger whose property is sold behind his 
back without any authority does not need to 
have the sale set aside. 

Where the decree-holder pointed a carriage as 
the property of the judgment-debtor and the pro- 
perty was thereupon attached and sold and pur- 
chased by the plaintiffis predecessor-m title, but 
subsequently a suit brought by a third person 
claiming the carriage as his own was decreed and 
the purchaser lost the carriage, held, that the 
plaintiff was entitled to recover the purchase 
money from the decree-holder. Per Plygott, J. 
C.— It is no doubt advisable that the High Court 
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should in exceptional cases assert a g6u<=‘ral po- 
wer of revision in suits tried by Small Cause 
Courts, where the decision arrived at appears to 
be capricious or perverse or arrived at in defiance 
of well-known principles of law. But it is not at 
all an adequate ground for interference under S. 
25, Provincial Small Cause Oourfs Act, that the 
presiding Judge of the Small Cause Court had 
before him for defermination a doubtful issue of 
law. and that his decision on the said issue, 
though honestly arrived at and upon a reasonable 
and fair consideration of the law applicable to 
the point and the authoiities thereon, is one 
which this Court might not have been prepared 
to affirm if the matter had come before it in a 


second appeal. 
Mueammat Munni Bibi, 


Brij Mohati Lai v* 
14? 0 C 843. 


(3) Suit for* damages for execution of 
legal process without reasonable 
and probable cause. 

3557? —Damages, suit for — Legal process, exe- 
cution of — Unintentional interference with per- 
son or property —Attachment of land— Nominal 
damages— Withdrawal of suit on payment of 
costs— Costs, where to be paid. 

It is an actionable wrong to issue execution 
maliciously and without reasonable and proba- 
ble cause against the property of a judgment- 
debtor; for example, to seize his goods under a 
writ of fen facias after the judgment-debt has 
been paid. 

The institution of an ordinary civil action, 
however unfounded, vexatious and malicious it 
may be, is not a good cause action, unless there 
has been arrest of person or seizure of property, 

The plaintiff, if entitled to damages, can suc- 
ceed, not on the ground of malicious abuse of legal 
process, but on the ground that the defendant 
has coramitfeed an act of trespass. 

Mistake, however honest or inevitable, is no 
defence for him who intentionally interferes with 
the person or property of another. 

Where the defendant obtained an attachment 
of the property of the plaintiff under an erro* 
neous impression that he had a decree capable 
of execution, he is liable to be sued by the plain- 
tiff for damages in trespass. 
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If a litigant executes any form of legal pro- 
cess which is invalid for want of jurisdiction, he 
commits an act in the nature of trespass to per- 
son or property; he is liable therefore in an action 
of trespass; it is n >t necessary to prove malice or 
want of reasonable or probable cause. 

A litigant, who effects an arrest or seizes pro- 
perty, must justify the trespass by pleading a 
valid execution of legal process, and any irre- 
gularity or eiror which has the effect of making 
the process totally invalid will deprive him of all 
jurisdiction. 

No action lies against any person for issuing 
execution or otherwise acting in pursuance of a 
valid judgment or order of a Court of Justic<^, 
even though it is erroneous and even though it 
is afterwards reversed or set aside for error. 

Whether there is reasonable and probable 
cause is a mixed question of fact and law. 

Where land is attached, the standing crop 
also is jjriww facie attached. 

As soon as the attachment was effected, the 
plaintiff m’ght and ought to have intimated to 
the Court that, if the decree-holder intended to 
attach, not merely'the land, but also the crop, 
stepshadtobe taken for the protection of the 
perishable property. If he had not asked for 
the direction of the Court and did not make any 
the slightest effort for the protection of the pro- 
perty, the loss resulting to him was not the in- 
evitable consequence of the attachment effected 
by the defendant. 

Nominal damages are not necessarily small 
damages. They are allowed in recognition of 
the fact that there is an infraction of a legal 
right, which, though it gives the plaintiff no 
right to any real damages at all, yet gives him a 
right to the verdict or judgment. 

Where the order of the appellate Court was 
that, unless the plaintiff paid to the defendint 
the costs of the litigation within a certain time 
after the arrival of the record in the subordinate 
Court, thfl appeal would stand dismissed with 
rests, payment into Court to the credit of the de- 
fendant would be sufficient compliance with the 
direction of the appellate Court. (12 W R 391 
Ref.) Bishttn Singh v A W N Wyatt. 

14< C L J 515. 
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(4) Malice not necessary for damages. 

355C.— Attachment wrongful — Tort By 

Government servant — No cause of action against 
Government. 

When an act prima facie wrongful is com- 
mitted, and actual damages are thereby sustain- 
ed, no malice need be proved to recover damages. 
Where the tort is committed by the servant of 
Government carelessly, there is no cause of action 
against the Government, Ratnaswami Aycft- 
gar V Raja Muthuswami Aiyer 

(1912) 1MWN42. 

(5) Bona fide mistake, no defence to a 
charge of wrongful attachment. 

355D.— -Damages-Wrongful attach ment-Bona 
fide mistake, no defence. 

In a case of wrongful attachment, the decree- 
holder who moves the Court is responsible for 
what follows and must make aoodany loss suffer- 
ed by the person whose goods have been wrong- 
fully seized. He is a trespasser and a wrong- 
doer and is responsible for all damages, however 
innocently and mistakenly he may ha’^e acted. 
fS Bom 74; 17 1 A 17: 17 Cal 436 Ref:) 
Murugappa Chetty v Karanath 

12 Tnd Cas 26. 

(6) Liability for loss sustained througlb 
wrongful attachment. 

356.— Attachment of certain property by 
plaintiff in satisfaction of her decree was found by 
the Court executing the decree to be wrongful, 
the attached property not belonging to judg- 
ment-debtor, and plaintiff was adjudged to be 
liable to the owner for the loss sustained. Held, 
on plaintiff’s suit that the order adjudging the 
liability passed in the Miscellaneous Department 
was illegal, and should be set aside. The ques- 
tion of the legal liability of several parties to the 
owner for the loss sustained can only be deter- 
mined in a suit brought by the owners for re- 
covery of property or value th( roof, and not in the 
present suit, in which they are not plaintiffs. 

Elizabeth Wright y Seeta Ram 

2 Agra Rep A C 105, 
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(7 ) Liability of officer of Court for wrong- 

ful seizure of property 

35 6 A. —Execution of Decree — Liability of 
the jufigment-creditor and the officer of the 
Court executing a deeree, for wrongful seizure of 
property not belonging to the judgment debtor, 
considered discussed. Vana Jagannathji v 
Hata Dilaji P J (1874) 136 = 11 Bom -$-6. 

(8) liability of decree-holder for proper- 
ty stolen during attachment wrongfully 

levied. 

357. — Attachment- Wrongful attachment-Pro 
perty stolen during attachment — Liability of the 
decree-holder — Cause of action — Damages,-*- 

Oertain crops were wroungfully attached at 
the instance of a decree-holder. During the sub- 
sistence of the attachment-, the crops were stolen: 
Held^ that the decree-holder, who had obtained 
the wrongful attachment was responsible for the 
value of the crops: Reld^ further, that a complete 
cause of action for the recovery of the attached 
property accrued in favour of the plaintiff at the 
date of the wrongful attachment, and it was not 
impaired by any sabsec[U3nt occurrence for which 
the plaintiff was not responsible. 3 Bom 74 Fol: 
17 Cal 486 17 I A 17 Ref: Bishambaf Das v 

Goddar 6 Ind Cas 789. 

(9) Liability for* attaching stPanger’s goods 

358. — The liability of jndgment- creditor, his 
attorney or agent and the officer of the Court, 
for attaching the goods of a stranger in execution, 

explained. Chajju Mall v Kam Chund 

PR 20 of 1877. 

(10) Ordei* on application for attachment 

on insufficient grounds. 

359-C P C 038 r 6 (1882 S 485)-Suit for dama- 
ges—Attachment under S.483, insufficient grounds- 
Spedal and general damages — Whether malice 
need be proved— -Memo of objections withdrawn. 
Seld^ that an order under section 485, Civil Pro- 
cedure Code passed on au application made on 
insufficient grounds, must necessarily cause dam- 
age to the credit and reputation of the party 
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against whom the order is passed and general as 
well as special damages are recoverable in a suit 
at his instance. 

Qiifpre ; — Whether malice need be proved in 
a suit for compensation for attaenment under S. 
483 CPC made on insufficient grounds. 

Held also^ that the Court has jurisdiction to 
pass orders with regard to the memorandum *of 
objections, where no stamp is paid on the same 
and the memorandum is not moved. (11 R B D 
674 Appl:) Palni Kumarasami PiUai v S U 
Udayar Nadan, 4 M L T 303 =sl8 M L J 490 
=32 Mad 170=2 Ind Cas 345. 

(11) Responsibility for conse<iucnees of 
misuse of legal process, 

360. — Misuse of legal process-Responsibility 
for the consequences of that misuse. 

A decree-holder proceeded under s 268, Civil 
Procedure Code, instead of under s 273, and caus- 
ed the sale of certain property which entailed an 
unnecessary loss to the judgment-debtor. Held, 
that a judgment-creditor, who improperly puts 
the law in motion, is liable for any loss to the 
judgment-debtor that may thereby 6nsue. 

Khuda Yar Khan v Manzuri Begam. S C 112, 

(12) Mode of calculation of damages in a 
suit for damages for wrongful attachment. 

361. — Suit for damages-Stay of sale pending 
attachment — Question of damages -Contract 4ct 
(IX of 1872), S 78. 

In a suit for damages arising out of a wrong- 
ful atta^'hment, the usual rule is to award an 
amount which will be as near as can be estimat- 
ed to that by which the plaintiff is th6 worse for 
the defendant’s wrong-doing, provided that 
the harm suffered by the plaintiff is a natural 
and probable consequence of the defendant’s wrong 
doing. The principle of the rule is the same as 
of S 73 of the Contract Act. 

A Court need not have much compassion for 
the trespasser and is bound to be exact in assess- 
ing damages. 

The fact that a plaintiff causes a sale in exe- 
ention to be stayed pending the attachment 
would not in any way affect his right to damages 
for wrongful attachment, (3 Bom 74 Ref). 

K Mamu Naina v Raman Chetty 

8 Ind Cas 1206. 
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(IS) Compensation for wrongful seizure. 

361A.— Articles 29, 3fi an^ 49 -Suit for com- 
pensation— Attachment before judgment. 

Article 36 Schedule II, Limitation Act is a 
general article governing suits for compensa- 
tion for torts to which no special article appli^^s. 
Article 29 provides for suit'i for compensation for 
wrongful seizure of moveable property under 
legal process. This article is quite general in 
its terms and was intended to apply to all cases 
where the alleged wrongful seizure was made 
under legal process; 27 Mad 346 approved. Article 
49 has no application to a suit of this description. 

It applies to a case in which moveable property 
is wrongfully taken or detained by the defendant 
and not by the Court in execution of a leeal pro- 
cess. (6 Bom L R 704 distinguished) (24 W E 298 
Ref. and approved). The plaintiffs property was 
attached before judgment and the suit against 
the plaintiff was dismissed. The plaintiff more 
than one year after the date of the attachment but 
within a year from that of dismissal of the suit, 
brought a suit for compensation. Held that the 
suit was governed by s.29 and was barred by limi- 
tation. <S0w&Z<?:-that the wrong to the plaintiff was 
not a continuing wrong, it being complete as soon 
as his goods were seized. That the intention of 
the Legislature was not to make section 23 Limi- 
tation Act, applicable to such a case as indicated 
by articles 19 and 43 under which limitation is 
to he completed from the date of the cessation 
of the wrong. 23 Mad 621 ; 27 Mad 346; 24 W R 
298 Eol: 6 Bom L E 704 List; Ram Narain v 

Umrao Singh 4 A L J 54^8 =: 

1907 AWN 194^=29 All 615. 

Notes: - Ref: 10 C L J 226; 14 G W N 96. 

^6 IB— Arts 29, 42— Suit for compensation. for 
wrongful attachment or seizure : 

Where the defendant caused a warrant of at- 
tachment to issue and the warrant was execu- 
ted by affixing the Court seal to the out<»r door 
of the warehouse without breaking open the 
door and taking the physical possession of the 
jaggery inside : liteU that the attachment 
amoumted to actual seizure within the meaning 
of S. 269, C. P. C , and that a suit for damages 
is governed by Art. 29 «nd nob by Art 42. 
Nultanchand Kanyalal v Bank of Madras. 

27 Mad 84^6. 
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86 1C —Cause of action— Attachment of the 
same property by three judgmAni-creditors in 
three separate decrees — Suit for damages for 
wrongful attachment — Separate cause of action 
— Pj,rties. 

The same property was attached separately 
at the instance o^ A, B and 0, under three sepa- 
rate applications and sold and the sale-proceeds 
distributed among them. The plaintiff sued for 
damages for wrongfal attachment, and made A, 
who was the first to attach, the only defendant. 
The defendant contended that B and C were 
necessary parties, and as the suit against 
them was barred at the time when they 
were brought on record, it was barred against him 
also. 

JTeld, that there were separate causes of ac- 
tion against A,B and C, and it was not necessary 
to join B and C, as parties to enable the Court 
to award the relief prayed for in the plaint. (*27 
Cal 493, Dist.; 28 Bom 1 1. Rci) C T M R M 
Meyappa Chetty v Maung Po Hnyin, 
12 Ind Cas 866. 

9 STRIKING OFF EXECUTION PROCEED- 
INGS, EFFECT OF, ON ATTACHMENT. 

(1) Effect of striking off execution proceed- 
ings, how it affects attachment. 

362— The striking an execution proceeding 
off the file is an act which may admit of different 
interpretations according to the circumstances 
under which it is done, and no general rule can 
he laid down which would govern all cases of 
that kind; but having regard to the circumstan- 
ces of the pre'sent case, riz,, that the Court below 
had no opportunity of considering the oircura- 
stanoes under which the several execution pro- 
ceedings were dismissed, it could not be held that 
there was no subsisting attachment, and that the 
order of the Court was had in law. 

Bbagwan Ramanuj Das v Kbettcr Moui 
Dassi. 1 C W N 617 

Notcs:-Ref.‘ 33 Cal 487=3 0 L d 293 ; 10 
LJ 626;3C WN581. 

362 A— S. 276— Attachment— Order dismiss- 
ing application for ex**cution — Effect upon main- 
tenance of attachment. 
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9 Striking off ex<»cution proceedings effect 
of, on attachment — Contd, 

Where property is once attached in execution 
of a decree, an order mer*^ly dismissing an appli* 
cation for execution, which order does not con- 
tain specific words withdrawing the attachment 
and which is not an order declaring the decree 
incapable of execution, will not have the effect 
of raising the attachment, and if in appeal such 
order is sat aside, the decree-holder will be in the 
same position as he was before and entitled to 
the full benefit of the attachment. (19 All 482, 

Fol, 12 B L R Dist.) Imtiaz Ali v Bishambar 
Das. 8ALJ619. 

362B-0 POO. XXT, rr. 57 and 66— “Default,” 
meaning of — Attachment —Power of the Court to 
continue attachment after dismissing an applica- 
tion for execution — Court’s error of Law, parties 
if must suffer for — Acquiescence. 

Omission to issnO or serve a notice under 0. 
XX I, r. 66, 0. P. C , upon the judgment-debtor 
IS a “default” within the meaning of 0 XXI, t.67. 
There is no reason for giving a restricted mean- 
ing to the word “default” in 0. XXI r. 57 and 
confining it to default in appearance, in the 
payment of process fees, or in the production of 
documents 

The words of 0 XXl, r. 57, being explicit and 
imperative, upon the dismissal of an application 

for execution for default, attachment cases, even 
though the Court and the parties intended that 
the attachment should subsist. Namuna Bibi 
V Rofihan Mea. 15 C W N 4.28. 

363— Execution petitions struck off — Effect 
of an attachment — Jurisdiction of Court: 

Even if an execution proceeding is struck off, 
it does not necessarily destroy the attachment, 
and it may be open to the decree-holder to revive 
the execution proceeding and continue it from 
the point where it bad previously stopped, 18 All 
49 doubted. T C L J 3nl, P. a ref to. Evpn if 
it were otherwise where the order keeping the 
attachment alive was made in the presence of the 
judgment-debtor and without objection from him 
he cannot afterwards object to it. 7 All IBl ref. 
to. Peari Lai Singh v Chandi Chai»an Singh. 

5 C L J80 = 11C WN163 
See also 33 Cdl 666 
(2) Revival of attachment on reversal of 
sale in exeeution of decree. 

S64?— An attachment, once legally made, is 
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of, on attachment— 

revived upon the reversal of the sale in execution. 

Gunno Singh v Muddun Mohun Singh. 

W R 1864, 26. 

Mohesh Narain Sing v Kishnanund Misser 
2 Ind Jur 0 S, 1 : 5 W R P C; 7 Marsh, 592: 

9 Moore’s I A., 324. 

(3) Striking off case for neglect to pay 
talabana fees. 

365— An attachment cannot subsist when the 
suit has been struck off for neglect to pay in the 

I talabana for the service of necessary sale processes. 

' Purbhoo Doss v Goma Bhujun Singh. 

5 W R Mis 4 

Notes;— Ref: 8 W R415 ; 12 W R 142. 

(4) Extinguishment of attachment. 

366— Act VIII of 1859, a. 270— Execution of 
(decree — Striking off execution case— Money-de- 
cree. 

A obtained a decree against 0 for possession and 
mesne profits, but no specific amount of mesne 
profits was then assessed. In 1864, A, in execu- 
tion of his decree attached land belonging to 0,but 
the execution case was struck off the file in 1865. 
After several ineffectual proceedings, A re-attach 
ed the property in March 1869. In execution of 
a decree againt C, B had in Februai^y 1869 at- 
tached the same property. The property was 
sold under A’s attachment in May 1 869, and on 
the application of A, the Subordinate Judge on 
the strength of A’s attichment in 1861, gave 
priority to A’s claim over that of B. The balance 
of the sale-proceeds, after satisfaction of A’s 
decree, was only sufficient to cover a small por- 
tion of the decree obtained by B, In a suit by 
B against A, under s. 270, Act Till of 1819, to 
recover the amount of her claim which remained 
unsatisfied, — that the attachment of A in 
18t»4 on the strength of which A’s claim was 
considered by the Subordinate Judge to have 
priority over that of B, was not sufficient and 
valid attachment under s, 270. The attachment 
contemplated by that section means an attach- 
ment after a final money-decree. Held, also, 
that the striking off of the execution case of A 
in 1866 caused an extinguishment of the effect of 


2047 DESAI’S CENT 


CIVIL DIGEST 1811-1912 


2048 



Altachment-<?oH«^*. 

9 Striking off execution proceedings, effect 
of, on attachment— 

the attachment of 1861. Binds Bihcc v Lslla 
Gopeenath. 14, B L R 323 : 21 W R 66 

367 .— Striking off execution case. 

The stricldng off of an execution proceeding 
afleots only the files of the Court and the appli- 
cation for sale, and does not interfere with the 
continuance of any attachment under the decree, 
which is executed. Nadir Hossain v Pcaroo 
Thovildarinec. 14 B L R 425 note: 19 W R j 
255 Jugobundhoo Sein v Bhugwan Chu- 
nderDoss. 17 W R 15. 

367 A -Execution of decree— Attachment-Be- 
moval of-App'ioation for execution, effect of 
,trkin,r off -Sale after attachment void-Gode of 
Civil Procedures 276. Held, that the mere fact of 
an application for execution having been struck 
off the file does not necessarily imply that the 
attachment has been removed, nor can such remo- 
val be inferred from the mere fact that the deorea- 
holdet erroneously applies for a fresh attachment 
It is only where the execution easels struck off 
after a complete termination of the case and the 
execution proceedings are put an end to, that such 
an inference can be drawn. BeU further that this 
is a matter which must be determined according 
to circumstances of each case and tnat under the 
circumstances of the present esse the attachment 
had not been with-drawn. (1 All 616; 20 W R 133: 
12 W E 260 ; 21 W E 66 Bef) Ram Das, minor 
undep the guardianship of Ram Bharose v 
Ram TahalDas 8 0 C 152. 

368 — Subsisting attachment. 

Where property has onoe heen attached in 
execution of « decref^, the mere dismissal of an 
application for execution which does not contain 
specific words withdrawing the attachment and 
which is not an order declaring the decree inca- 
pable of execution, will not have the effect of 
raising the attachment, and if in appeal such 
order is spt aside, the decree-holder will be in the 
same position as he was before and entitled to 
the full benedt of the attachment. (N W. P, H C 
Bep Vol 5 p 72); ( 14 B L B 425 ) (12 W R 

Ui) referred to. The Bank of Upper India 
V Shee Prasad 19 All 4*82 = 17 W N 124. 

Sptes-Bef 9 0 L J 239, 
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of, on attachment— 

309 Execution petition subsequently dis- 

raissed— Effect of dismissal on attachment. 

An attachment made after notice to the iuds- 
ment debtor is not discharged by the mere fact 
of the application for execution being subse- 
quently dismissed for default of prosecution. 

Venkatagiri Aiyar v Sadagopuchariar 
14MLJ359. 

j (5) Continuation of attachment. 

370— -If property is once attached, the attach- 
ment will subsist, if not expressly abandoned by 
the party, at whose suit it was issued, until an 
order is issued for its withdrawal, even although 
no further steps are taken on the attachment 
within a reasonable period. A mere striking of 
the execution case off the file by the Court, of its 
own motion without notice to or consent of part- 
ies, will not invalidate an attachment. 

Jhatu Sahu v Ramcharan Lai 
3 BLRAp 68; 11 WR, 517. 

Ramcharan Lall v Jhatu Sahu 
12 B L R 413 note; 14 W R 25. 

370 A -Attachment of immoveable property 
I on execution of decree— Sale— Nothing realised 
in the sale— Question whether attachment is in 
force or not— Question of law or fact— Ajmere 
Court’s Regulation 1 of 1877 ss 21, 17, 

Where, under s. 21 of the Ajmere Court’s 
Regulation I of 1877, a reference was made to 
the High Court in the following terms riz.— 

“ Whether an attachment ceases when nothing 
can be realised by a sal*^, or remains in force till 
the property is for nally released by the Court 
which caused the attachment to take effect,”— 
the High Court in reply to the reference, observed 
that the question referred was one not properly 
coming within the scope of S. 17 of the Regula- 
tion not being a question of law or usage having 
the force of law, but a questiou of fact to be 
decided by a consideration of the circumstances of 
the case. Sham Lai v Hamid 

AWN (1885) 57. 

370B— Code of Civil Procedure (Aot XIV 1882) 
Sec 24 t~Smkingoff ofexecutton proceedings— 
A^ttachment, continuance of— Sale proclamation, 
issue of, during the lifetime of judgment-debtor. 

Even if an execution proceeding is struck off, 
it does not necessarily destroy the attachment, 
and it may be open to the d,ecree-bold,er to rexi- 
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Attachment- 

9 Striking off execution proceedings, effect 
of, on attachment— 

ve the execution proceeding and continue it 
from the point where it had previously stepped. 

An order striking off the execution proceed- 
ing and at the same time maintaining the attach- 
ment for a limited time passed in the presence 
ofthe ludgment-debtor without any exception 
on his behalf, even if irregular and whether or 
not it might have been sulffcient for the purpose 
of avoiding an intermediate alienation in favour 
of a honajule purchaser cannot be questioned by 
the judgment-debtor and the attachment conti- 
nues to be effectual as ag.^inst him. 

Evenif there had been no attachment ora 
defective attachment but a valid order for sale 
had been made during the lifetime of the judg- 
ment debtor the effect will be as that of an 
attachment followed by an order for sale. 

Peari Lai siugh v Chandi Charan Singh 
5 C LJ 80=11 CW N163 

371— Striking off execution case-ffelease 
from attachment. 

The striking off of a case from the file while 
pending in execution does not release a property 
from attachment. Golam Yahcya v Shama 
Sundori Kuari 3 B L R Ap 134: 12 W R 142 

Contra Khadem Hossein Khan v Kalee 
Fepshad Singh 8 W R 49. 

(6) Attachment before and after decree, 

872— Striking off execution sale procsedings. 

Held that attachment issued after suit super- 
sedes the attachment order obtained during the 
pendency of the suit, and rhat the former was 
taken off the property when the sale proceedings 
were struck off the hie. Ram Jewan v Ram 
Lall 2 Agra 190. 

(7 ) Implied withdrawal of attachment. 

373— The implied withdrawal of an order of 
attachment even though such order was not for- 
mally withdrawn, but was understood to be with- 
drawn by the decree-holder, bars objection again- 
st the validity of alienation of the attached 
property by mortgage or otherwise. Jugun 
Nath V Ghaseeram 1 N W 32 Ed 1873, 30 

(8) Case struck off for Convenience of Court. 

874.— Stay of execution for period, i 

C, G. 


klla.ohmenl-Oontd. 

9 Striking oif execution proceedings, effect 
of, on attachment— 

Execution cases in which a sale or other pro- 
ceedings are stayad for a ffx^^d period at the re- 
quest of the debtor, and with the consent of the 
decree-holder, should not be struck off till that 
period bad expired, andaf struck off for the conve- 
nience of the Court by an order which provides for 
the continuance of the attachment, sale may fol- 
low within the said period without a fresh 
attachment. Chuniun Lall Chowdhrj^v 
Domun Lall. 9 WR 205. 

375. — Stay of execution for fixed period.— 

Certain property having been attached [and 

I advertised for sale in execution of a money- 
decree, the decree-holder asked the Court to stay 
further proceedings for six weeks, “as the debtor 
had made part payment, praying that the attach- 
ment might be considered to be still in force. 
The execution case was accordingly removed from 
the file. Held that the order striking the case 
off the file for the convenience of the Court did 
not put an end to the attachment, (Jackson 
J., dissenting ) that the attachment continued in 
force notwithstanding a year’s delay on the part 
of the judgment-creditor in applying again for 
execution. DaCosta v Kalee Per^had Singh. 

12 WR260. 

( 9 ) Ojpdep striking off attachment , 
pending appeal. 

376. — An order striking off an attachment 

pending an appeal does not release the property 
from attachment. Shew Napain Singh y 
Millsp. 17 W R 234. 

Notes.— Fol 17 W R 234. 

(9 A) Effect on attachment of decree 
being set aside on appeal. 

376 A.— Setting aside of decree on appeal 

Release of attachmf'nt under decree. 

The setting aside of a decree on appeal and 
ordering a re-trial of the suit operates ipw faeto 
as a release of any attachment made in pursu- 
ance of the decree. ( 10 W R 99 Ref. ) 

Raja Gokuldass v Karansee. 

9 C P L R 120. 

( 10 ) Re-attachment. 

377. -Abandonment of attachment. 

4 re-fittachmoi^t of poperty after (decree 
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Attachm8nt-(7onif(*. 

9 Striking off execution proceedings, effect 
of, on attacliment— 

not imply an abandonment of an attachment 
obtained before decree. Ramkrislma Bass 
Surrowji v Surfunnissa Begum. 

6 Cal, 129. 

(11) Stay of execution keeping attach- 
ment in force. 

378. — Limitation Act, IX of 1871, Section 1 
— Applicatinn for execution of decree — Order 
erroneously allowing application barred by limita- 
tion — Decree in suits before 1st April 1878 — 
Striking off execution proceedings. 

Although an application made for execution 
of a decree was barred by limitation yet, if an 
order he made granting a subsequent application 
for execution of the same i decree by a Court hav- 
ing complete jurisdiction to try and determine 
whether the application was barred by limitation 
and that order be not reversed in appeal, the 
order must be treated as valid. 

An application for the execution of a decree is | 
an application in the suit in which the decree | 
was obtained, and as regards suits instituted 
before the first of April 1873, all applications in 
suits being by Section 10 cl X of 1871 included 
from the operation of that Act, nothing in Sec- 
tion 2, Section 4 or Schedule II of that Act 
extends to an application for execution of a de- 
cree in a suit instituted before the 1st April 
1873. 

When an execution sale stayed upon the ap- 
plication of the ^udgment-debter upon conaition 
that the subsiding attachment shall remain in 
force, the striking off the execution proceedings 
from the file of the Court does not affect the rights 
of the decree-holder. Mungul Persliad 

Dichit V Grija Kant I^ahiri. 

8 Cal 51=11 C L R 113. 

=8 I A 123. 

Notes:— Ap : 3 Bom L R 416 ; 8 All m ; 13 
All 564 ; 6 Bom 586 ; 7 All 282. Pol 24 
All 282 ; 31 Cal 822 ; 9 Cal 446 ; 11 Cal 
376 ; 15 Cal 177 ; 23 Cal 374 ;25 Cal 789; 
19 Mad 54;24 Mad 669; 653;ll ML J 432; 
6 Bom 673 F B; 6 Bom 64 ; 16 Bom 28. 
Expl: 14 C W N 114. Bel : 2 C L J 684; 
8 C W N 672 ; 24 All 282 ; 4 0 L J 573. 
List: 9 Cal 644 ; LS Cal 257; 27 Cal 210; 
28 Qal 122; 6 Q W N 80; 16 Mad 347 ; 7 


Attachment-C^onw. 

9 Striking off execution proceedings, effect 
of, on attachment — Contd, 

Bom 316 ; 15 Bom 242; 19 Bom 675 ; 22 
Bom83;10 All 51 ; 10 C W N 209 = 3 C L 
J 240 ; 35 Cal 1050= 8 C L J 193 ; U 0 
WN 236. Ex: 7 Bom 469. Con: 10 Cal 
748 ; 9 C W N 956 = 2 C L J 384 ; 11 Cal 
66 ; 13 Cal 86. Bef : 9 Cal 65; 10 Cal 196 
P 0 ; 16 Cal 2G7 F B ;457; 4o5 ; 20 Cal 
651 ; 18 Mad 482 ; 7 Bom 3ll FB,8 
Bom 340; 9 Bom 328 ; 11 Bom 637 ; 14 
Bom 206; 516; 15 Bom 438 ; 16 Bom 731; 

6 All 269 P 0 , 12 All 581 ; 15 All 84 F B; 

16 All 389 ; 443 ; 31 Cal 822 ; 1 0 L J 
500 ; 2 C L J 499 ; 84 Gal 13 ; 6 C 1. J 
462 ; 30 Mad 255 ; 17 M L J 201 ; 13 C W 
N 1197 ; 10 C L J 420. 

87 8 A.— Proceeding struck off— Effect of, on 
attachment ; — 

When an execution proceeding is struck off, 

; it does not necessarily put an end to the attach- 
ment. It is complete for the Court to make an 
order striking off an execution proceeding and at 
the same time confirming the a<-tachment. 18 
All 40 diss from, 32 I A 102 relied on. 

Peary Lai Singh v Chandi Charan Sinha. 

n C WN 163. 

See also 33 Cal 666. 

(12) Order postponing sale and striking 
case off the file. 

379. — Fjffectof, on attachment,— 

When property has been attached in execu- 
tion of decree, and the parties applied that the 
sale might be postponed, the Court executing the 
decree ordered the sale to be postponed, and the 
“ case to be struck off the file”, ReUhj the majo- 
rity of the Court— the Chief .Tustice and Roberts, 
Turner, and Spankie, JJ. ( Boss and Pearson, JJ, 
dissenting ) — that, in as much as there was no 
order passed directing the removal of the attach- 
ment, but on the contrary it appeared that it 
was the intention of the Court and of the parties 
that the attachment should continue, the direc- 
tion that the case should be struck off the file ot 
pending casas did not operate to remove the 
attachment. Ah mud Hossein Khan v 

Mahomed Azeem Khan. 1 N W 6 

Ed 1873, 48=Aspa E B, Ed 1874, 17S, 
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Allachment-C^on^i. 

9 Striking off execution proceedings, 
effect of, on attachment~GwM, 

(13) Case struck off file of pending 
c^ses 

380,— Effect of. on attacbment. 

A case of execution of decree, in which an 
attachment had been taken out, was struck off 
the file of pending cases hy the order of the Court 
executing the decree. The plaintiff never asked 
for or consented to the withdrawal of the attach* 
m<^nt, nor did th« Court by any formal order 
withdraw the attachment. Held that the ' attach- 
ment was not terminated by the order which 
struck the case off the file of pending cases. 

Mooklieshtir Rai v Ramphul Sahoo. 

5 N W 70. 


381— Effect of on attachment. 

The attachment of property by a iudsrraent- 
creditor ceases on his execution case b^ing struck 
off the file, and he is remitted to his former posi- 
tion of a simple judgment-creditor, and must 
begin de noro and re -attach the property before a 
sale at his instance can take place. 

Luchmeeput v Lekraj Roy. 8 W R 415. 


( 14 ) Attachment without direction that 
money should be held subject to further 
order. 


332— .Dismissal of suit — Efiect of, on attach- 
ment— Civil Procedure C^de, 1S59 s. 237. 

Where an attachment of money in the hands 
of a Deputy Collector was made by a Civil ^ourt, 
without any such direction as is enjoined by s. 
237, Civil Procedure Cole, that the money should 
be held subject to the further order of the Court, 
it was held that the attachment ceased to 
he binding when once the suit was dismissed. 

Luchmeeput Singh Doogur v Humphry, 

14 W RlOl. 

Kotes.— Ref: 6 Bom 393 


( 15 J Release of property from attach- 
ment. 


388— Civil Procedure Code, 1859, s. 
Effect of decree in suit to establish right. 


248- 



Oertain property having been released from 
attacbment on a claim made under Act VITI of 
1859, s. 246, the attaching creditor brought a 
suit and obtained a decree establishing his right 
of attachment. Held that the effect of tha decree 
was to set a^ide the order of release and to restore 


Atlaohment-Omiid. 


Striking off execution proceedings, 
effect of, on attachment--Cfm^<^. 


the state of things which it had disturbed. 

Mahomed Warris v Pitambur Sen, 
21 W R 435. 

Notes — Fol; 23 Cal 829; 10 Bom 400j 31 All 
367. Ref: 6 A L J 434. 


(16) Stay of execution on security pend- 
ing appeal. 


384— Alienation pending attachment— Strik- 
ing off execution case on inability to give 
security. 

While an app^^al from a decree was pending 
before the Privy Council, the decree-holder (M) 
applied for execution, and attached the property 
of judgment-debtor B who thereupon obtained 
an or^er of the High Court for stay of sale until 
security could be furnished. The decree-holder 
having failed to furnish adequate security, the 
execution case was struck off. The appeal to the 
Privy Council having been dismissed, the decree- 
holder revived execution proceedings, adding costs 
and interest to her original claim. Upon this a 
third party intervened, and objected to the at- 
tachment on the ground that he had obtained a 
mokuran pottah of the properties from B’s repre- 
sentative. The objection having been allowed 
under Act Tilt of 1859, s. 246, M brought a suit 
to have the mokurari declared to be invalid and 
fictitious. Held, that plaintiff was not required 
to cause M’s admitted proprietary right to be sold 
before she could maintain her suit. Held that 
the act of the Court in striking off the execution 
proceeding because of the inability of the decree- 
holder to furnish the required security was only 
for the eonveaieac=» of business, and it left intact 
all the proceedings which had been taken up to 
that stage; nor did the decree-holder abandon 
the attachment, which was therefore subsisting 
when the mokurari pottah was granted. Accord- 
ingly the alienation of the property by the 
pottah was invalid and inoperative, SoondttP 
Singh V Buhooria Alum Bashee. 

24 W R 36. 

(17) Sate at instance of one attaching decree 
-holder during the pendency of other 
attachments. 


385— Priority of attaching creditors — Riyal 
decree-holders- Civil Procedure Code ( Act Tilt 
of 1859 >, ss. 240, 242, anl 270, and Act XI\r Of 
1882, ss. 281 and 293 
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Attachment-Ocnici, 

9 striking off execution proceedings, 
effect of, on attachment Concld. 

When a property i"? sold in execufc^’oti o! a decree, 
it cannot be 'Jold agiln at tbe instance of another 
decree-holder whu nay have attacheci it before 
the attachment eff cted by the decree-holder 
under whose decree it is not actually sold, an I 
■when a judicial sale takps place, all pre'^ious 1 
attachments effected upon the property sold faU ] 
to the ground. Kashy Natti Roy Chowdhry 
V Sufbanand Shaha. 12 C®*® 

NotC6.-Appl: 6 0 W N 57. Bef: 16 Bom 91; 

22 Bom 88; fi 0 L J liO. Bel; 34 Cal 836. 

(18) Stay of execution and striking off 
case “ for the present.” 

386— Duration of attachment— Effect of 
mortgage made after “ striking off of execution 
proceedings. 

An application for execution of a simple 
money -decree having been made on the 6th Decem- 
ber 1873, and fresh attachment made thereon in 
terms of an arrangement between the judgment 
-debtor and tbe decree-holder, the proceedings 
were, on the 31st December 187$. stayed for a 
month, and the execution case was by an order 
‘•struck off for tbe present.’’ tbe judgment .debtor 
undertaking not to alienate certain property in 
the meantime. Nothing was done by the decree 
-holder until the 30the November 1874, when a 
fresh application for attachment and sale was 
made. Oa the 2 ad Eebruary 1874. the judg- 
ment-debtor had mortgaged the property in ques- 
tion. EM that on that date there was no 
subsisting attachment, and that from that time 
the mortgage lien attached to the property. 

Gunea Gotti Pal v Ram Sunder Dutt. 

^ 8 C L R 157. 

10 GENERAL CASES. 

(1) Attachment I effecting no transfer of j 

property. 

387 — Effect of. 

An attachment effects no transfer of owner- 
ship. It is rather a prohibition of transfer, since 
it is a process preparatory to sale by 
which intermediate transfers or charges ate pre- 
vented and the title to the property kept in 
sfcau quo. Shivlal v Mulaji. 1 Bom L R 154. 

(2) Liability for sale consequent on -wrong- 
fttl attachment. 

Wrongful afetaobment and sale — 


AUachment-C'ott^t? 

10 General Cases— 

Invasion ot right-Attacbment— Efiect on owner’s 
tltle-Sale— Owner’s title passes by. 

Where the attachment itself is wrong, the sale 
of properties so attached is a fresh and greater 
invasion of the rights of tbe lawful owner. 

The person injured might have sued but is not 
bound to sue. 

The attachment gives the creditor only 
certain rights The title to the properties con- 
tinues, even if his objection to tbe attachment 
be disallowed. 

The sale passes tbe title. It affects tbe 
owner’s title differently and to a greater degree 
than an attachment. 31 All 10 Bef.* 18 M L J 500 
Ref: Anantharazu Ga!»u y Nafayatiarazu 

Gara. (1911) 2 M W N hSh 

(3) Sale before attachment valid, if bona 
fide and for good consideration. 

387B.— Attachment— Suit to establish right 
to attach property — Sale before attachment 
valid, if bona fide and for good consideration — 
Fraud — Burden of proof — Buddhist Law —Sale 
of his share by co-sharer- -One co-heir acting 
on behalf of all. 

There is nothing to prevent an owner from 
selliner or any one from purchasing property 
before it is attached, provided the transaction is 
hona fide and for good consideration. The burden 
of proving fraud rests on the creditor who 
impeaches the sale. 

A sharer has an absolute right to dispose of 
his own share, even while the property is un- 
divided subject to the right of pre emption by 
co-heirs. 

It is common to find one or more co-heirs 
acting on behalf of the gen^l body of co-heirs. 

Subramanian Chetty v Maung 8hw<» The 
11 Ind Cas 781. 

(4*) Effect of revival of execution proceed- 
ings on attachment. 

387C-0 POO. 21, rr.57,58 — Execution proceed- 
ings-Effect of reversal -Application dismissed for 
default — Review — Private sale of property — At- 
tachment, object of. 

A revival of execution proceeding does n<^t 
operate as a revival of the attachment so as to 
prejudice the rights of strangers who have in tbe 
interval ac<iuired a title to the property. 
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AUachmenl-Cbnit?. 

10 General Cmes—CoM, 

The reversal of judicial orders leaves anafCact- 
ed the rights of stranjrers, horuj Jhlr purchasers, 
whether under execution sale or under private 
sale, who have accpiired title on the assumption 
that such orders were valid in the law. 

I The true object of attachment is to place the 

property in the custody of the Oourt so as to 
make it available for the realisation of the fruits 
of the decree. If, by reason of dismissal of the suit 
or of the default of the decree-holder, the Oourt 
dissolves the attichment, the property ceases to 
be in the custody of the C >urt. Tpon reversal of 
the decree or upon cancellation of the order of 
dismissal for default, the decree-holder may ask 
the Court to take the property hack into its 
custody, but in the absence of statutory provision 
to the contrary, the Court cannot do so with 
retrospective effect, so as to prejudice a title that 
may have been acquired in the interval by a 
stranger, when the property was admittedly not 
in the custody of the Court, 11 0 L J 251; 37 Oil 

107. Patringa Koer v Madhavatiand Pam. 

14 C L J 476. 

(5) Effect of OPdei* disallowing objection 
to attachment. 

387D —Foreclosure proceeding® taken under 
the Begulation, validity of— Notice issued under 
the Kegulation, procedure necessary to be obser- 
ved in the issu<=» of —Duty of Civil Court-Eedem- 
ption, suit for— objection to attachment -Dismis- 
. sal for want of prosecutiou, effect of— Eeiiular 

suit necessary to set aside the order. 

A person, who relies upon the foreclosure of a 
mortgage under Regulation XVIt of 180t>, must 
prove that each step required by that Regulation 
was properly performed. Where, therefore, it is 
proved that the notice issued to the mortgagors 
did not contain the signature of the presiding 
officer, the mere fact that the order passed stated 
‘•as the service has been duly effected let the ap- 
plication be consigned to the records,” was no 
proof that the prescribed procedure had been 
followed. In the absence of proof ot such proce- 

I dure, the foreclosure cannot be deemed to have 
been complete. 

The action of the OivU Oourt in issuing and 
serving notice is purely ministerial, and it is only 
when a mortgagee seeks for possession of property 
that the Oourt is called upon to decide judicially 
I whether the prescribed procedure has been followed. 

1 



kiUchmen^-Gonid, 

10 General CaBes-^Contd. 

When an objection to an attachment had been 
thrown out on the ground that the objector failed 
to deposit the necessary process-fee, the order 
disallowing the objection is conclusive against 
the p'jrty against whom it has been 
pactsed, if no regular suic has been 
brought within a year to get the said order 
set aside HOC 180 Foil. Bharma v Madar 
Singh. 12 Ind Cas 345. 

(6) Effect of attachment which is defective 

on alienation. 

388 —Held that where property had not been 
attached in the manner requir<»d by law, e. g., 
where a copy of the order of attachment was not 
fixed upon the Court-house or in the Collector’s 
office, its sale to a third person could not be affect- 
ed by such attachment. 2 All., 58 followed. 
Birmh Beo v Gopal Nath 1 W N 65. 

389~Effect of. 

Attachment only prevents alienation, and 
does not confer title. 25 Cal 17.9 Fol. Bypamji 
vChunilal. 27 Bom 266. 

(7) Order of attachment made under a 

wrong section. 

390— S. 282 0. P. C. — Order under s 282 after 
one under s. 214. 

In this case the Court of first instance made an 
order under s. 241 of the C^de of Civ. Pro. which 
was oonfirmed in appeal. The case came again 
before the first Cwt and this time it made an 
order under s. 282 of the Code of Civil Procedure. 
Held that the order was ultra vires and illegal 
and must be set aside. Bunyad Ali v Jagar 
Nath 5 W N 270. 

Attachment— s. 283 0. P. C.-Orders falling 
within section— Order under s. 244, See s. 244. 

(8) Setting aside of sale in executian of de- 
cree not affecting other attachments. 

391 — Bale in pursuance of one— Sale set aside 
under S. 310 A— Revival of other attachments — 
Waiver: 

Where a sale held in execution of decree is set 
aside under S. 310 A by payment to the decree- 
holder who brought the property to sale, the at- 
tachment made at the instance of other decree- 
holders is not thereby caneplled. Mohamedsha 
Khan Sahib r Srinivasultt. 13 M L J 221. 
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AllaGhment-C'ow^'?. 

10 General Cases— Contd, 

(9) Opd^^r for attachment of money 
previously obtained by order of 
another Court. 

392. — Subordinate Judge— Attachment under 
Chapter XXXIV of the Civil Procedure Code 
(ActXlY of 1882)— Money— Chose in action. 

The applicant obtained a money*decree in the 
Sub- Judge’s Court at Mahad against opponent 
No. 2, and in execution of it obtained an order 
fox attachment from the Mahad Court against 
certain monev payable to opponent No. 2 in the 
hands of the Mamlatdar of Mahad. The Mamlat- 
dar refused to hand over the money to applicant, 
on the ground that the money were already attach- 
ed by an order of the Subordinate Judge of Ali- 
bag. The applicant contended that the Alihag 
Court had no jurisdiction to attach the money: 

Held, that tt»e Alibag Court had jurisdiction, 
since the property was a chose in action due from 
the Collector, who, like the judgrment -debtor, resi- 
ded within the iurisdiotion of the Alibag Court. 
Ravji V. Natain, 3 Bom L R 4*62. 

(10) Duty of Court to inquire into 
the nature of objections taken to 

attachment, 

393 ^Objections to— Inquiry into. 

Where objection is taken by mortgagee to 
attachment, by decree-holder, the Court should 
inquire into the nature of those objections 
Chhaganlal v Moti. 2 Bom L R 4*76. 

(11) Attachment in execution of 

decree. 

894*. — Limitation Act (XV of 1877), S.ll, Art 
17f)-^TJmitation — Application for execution. 

Where on an at^-achment in execution of a 
decree upon notice under sec. 248 0. P, 0., the 
judgment-debtor pleaded limitation, hut after 
certain adjournments at the instance of the de- 
cree-holder neither party appeared at the hear- 
ing and orders were m^ide refusing the applica- 
tion for execution and dismissing the judgment- 
debtor’s objection for default. 

Held^ that the aforesaid order does not pre- 
clude the judgment-debtor from urging when 
subsequently another application for execution 
is made, that the previous application was bar- 
red by limitation. Bhola Nath v Profulla Nath 
5 OWN 80 = 28 Cal 122 

Notes:-Dist: 8 Cal 51; Rel: 15 All 198; 

Bef: 11 Cal 301. 

(12) Attachment, effect of. 

of. 


AUachment-Oonf(?, 

10 General Cases- 

The, attachment of any property does not 
perse create any interest in the attaching credi- 
tor but merely gives him the right to take fur- 
ther proceedines which might enable him to re- 
cover the amount of his judgment-claim. 

Jitmal V Ramchand. 7 Bom L R 4*88= 

29 Bom 4*05. 

(13) Appointment of manager for 
property other than that attached. 

396.— Section 243, Act VlII of 1859— Ap- 
pointment of manager for other property than 
that attached. 

'Held by Boulnois and Melvill, JT., (Lindsay, J, 
di'ssenting), that a Civil Court executing a decree 
can appoint a manager under Section 213 of Act 
YIlI of 1859 only for the property that has been 
actually attached upon the judgment-creditor’s 
application, and not for other property of the 
judgment- debtor, as the C'>de merely contem- 
plates attachment, seizure and sale, and not a 
^ was ^insolvency proceeding, — a winding up of 
the debtor’s estate and liquidation of his liabi- 
lities. Fatteh Singh v Ganga Pershad. 

P R 53 of 1874. 

(14) Attachment of decree by on<» of the 

judgment-debtors in execution of his 
own decree. 

397-CPC 0. 21 rr. 16, 53 (1882 ss232, 273)- 
Decree against several persons — Attachment of 
decree by one of the judgment-debtors in execu- 
tion of his own decree — Attachment does not vest 
ownership Attached decree capable of exe- 

cution against cO-judgment debtors — Code of 
Civil Procedure ( Act XlV of 1882 ) ss. 232, 273 
— Distinction between attachment and assign- 
ment of decree. 

The rule that, when a decree is assigned, one 
of several judgment-debtors caim'>t take out ex- 
ecution. is founded on the ground than, by pur- 
chasing the decree, the assignee of it has discharg- 
ed it and the decree no longer subsists, and his 
only right is to claim contribution from the other 
judgment-debtors. In the case of a decree which 
has been attached, th<» person, who has caused it 
to be attached, has not acqu ired the ownership 
of the de-^ree, and the person who attaches it is 
competent to do what the original decree-holder 
may have done. Hence, where a person attaches 
a decree against himself and several others, in 
execution of a decree obtained by him against 
his decree-holder, hHd he is competent to take 
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Attachment-Oon^fi. 

10 Geiiei?al CBses-^Coutd, 
out execution of the attached decree against co- 
judgmeut-debtora. Kalyan Singh v Bambei* 
Singh. 6 A L J 564? = 2 Ind Cas 626. 


(15) Effect of attachment of dect»ce. 


898.— 0 P C 0.21 r. 5a (1882 s.273)-.Liraitation 
Act, Sch. 11, Art 179, 01. (2) — Attachment of 
decree— Effect of —Decree-holder’s right to ap- 
ply for execution— Application in accordance 
with law. 


S. 273 of the Civil Procedure Code does not 
render the decree attached under it permanently 
incapable of execution and does nit destroy the 
decree holder’s interest in the decree attached. 
It merely operates as a stay of execution unless 
and until the events mentioned therein take 
place and delays the realisation of the decree by 
the decree-holder. An application for the execu- 
tion of a decree by the decree-holder when his 
decree has be^^n attached and while the attach- 
ment is yet subsisting is one in accordance with 
law and keeps the decree alive and a subsequent 
application made within 3 years of such last 
mentioned application is not barred by Art. 179 
Cl. (2) Limitation Act. Petumma v Idivi 
Beari. 13 M L J 265. 


(16) Breaking outer doors for the pur- 
pose of attaching moveable property. 


399. — Breaking outer doors. 


(17) Injunction to remove prohibitory 
orders. 




AUachment-Conirf. 


10 General Cases ^Contd. 


Court against the applicant’s property before the 
applicant is declared an insolvent and a receiver 
is appointed, Mohan Lai v Mr. J Potts. 

5CPLR112. 


For the purpose of attaching moveable pro- 
perty in execution of decree, the officer of the 
Court may break open the outer door of the per- 
son’s house against wnose property the attach- 
ment is issued. 


400.— Sections 268 and 3M— 361 and d55— 
Application to be declared an insolvent — Prohi- 
bitory order — Insolvent— Injunction to remove 
prohibitory orders. 

There is nothing in Chapter XX of the Code 
of Civil Procedure which authorizes a Court, to 
which an application under section 344 has been 
iSiadQ ta the executiqu of decree in apothe? 


(18) Attachment of mortgaged bullocks, 
whether necessary before sale. 

401.— Ss. 269, 320. 

Where the plaintiff had obtained a decree 
against defendant both being agriculturists, on a 
mortgage of a house and two bullocks, htild, that 
an attachment of the mortgaged bullocks was 
not necessary before sale, that the said bullocks 
could be sold notwithstanding sec. 266, that the 
Civil Court should sell the bullocks and not the 
Collector, bat that after the sale of the bullocks, 
the decree against immoveable property should 
be transferred to the Collector to be dealt with 
under section 320. Bapuji v Mahadu. 

1892 P J 111. 


(19) Attachment of live-stock. 

402.— Section 269— Security— Depositary — 
Safe custody of live stock— Attachment-Bealiza- 
tion of security by summary process in execution. 
The security given by a depositary for the 
safe custody of live-stock which has b“en attached 
(Civil Circular. 1. 31) cannot be (realized by 
summary process in execution. (12 C p L R 149 
dissented from.) 15 Cal 497; 22 Cil 25; 12 Bom 
411; 17 All 99: 13 Mad 1; 19 All 247 referred to. 

Jiwraj Hazarimal v Fakir Maniram. 

18 CP L R 104. 


(20) Submission to prohibitory 
order through mistake of fact 


as to breaking an outer door to effect 
an arrest. Mussammat ChaoU v Dina Nath. 

P R72 of 1876. 


403-CPC 0. 21 r.46 (1882 S. 268)-Prnhibitory 
order — Submission to— Mistake of fact-Subsequ- 
ent refusJil to remit 


Where an officer submitted to a prohibitory 
order under S. 268 and held in deposit the am- 
ount that fell due to the iudgment-debtor under 
a mistake of fact as to the Court from which 
the order emanated and afterwards fou nd that 
the Court which issued the prohibitory order 
was not competent to do so, he will be justified 
in subsequently refusing to remit the money to 
the Court which issued the illegal order. 

Abdul Gaftir v Albyn. 7 C W N 821:= 

SO Cal 713. 

Notes,*— Pol; 5 Bom J4 ^ Bom 198, 
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10 General Cases— 

(21) Effect of absence of order of attach- 
ment on plaintiff s right to rateable 
distribution. 

404.— CPC 0.21 r* 4:6; S, 73 (1852 8.268,295) 
-Attachment-Injunction ordered Exeention ap- 
plication struck off, whether pending-Olaim for 
rateable distribution. 

The plaintiff applied in April, 1900 for attach- 
ment of the 1st Defendant's right to receive a 
monthly allowance and for an injunction direct- 
ing the disburse!' of the allowance to pay it into 
Court as it fell due. The sub-Judge did not at- 
tach the right, but ordered on 23rd April 1500 
notice as regards the injunction and on the 4th 
May, 1500, the order was made absolute. On the 
18th July payment not having bten made, the 
plaintiff's execution application was struck off. 

Held, that the order of 4th May cannot be 
taken as an order effecting an attachment under 
S* 262, 0. P. 0., and that as the last order closed 
the plaintiffs execution proceedings there was 
no execution application pending and therefore 
the plaintiffs had no right to claim rateable 
distribution under section 296, Civil Procedure 
Code. (1 Mad 383, Bef). T. Ranganatha 

Tawker v T. Sectharama Chetty. 
7 M L T 110=5 Tnd Cas 820. 

(22) Rigbtof attaching creditor to attached 
property. 

405 .— Attachment of crops by decree-holder 
— Removal of same by a claimant whose claim 
was rejected — Right of decree-holder to sue for 
damages -Right of attaching decree-holder to 
attached property— -Section 2U I. P. C. 

Crops attached in execution were removed by 
defendants after a claim by them had been reject- 
ed in a suit for damages. 

Held that the decree-holder has acquired a 
legal right by the attachment to have the attach- 
ed property kept in iustodi Ifffh and to have 
the whole of the attached property applied in 
satisfaction of the debt if no other creditor came 
forward and in any case to have a rateable pro- 
portion so applied. That an interference 
with this right is an actionable wrong suffi- 
cientto support an action for damages. That 

of ^atBagea eannot exceed the Yaloe 


AUachment-i?o«^(^, 

10 General Cases— 

of the crops attached. That section 244 of C. 
P. C. is no bar to the suit. Sankarabinga 
Reddy v Kandasamy Thevan 2 M L T 365 
=17 M L J 334=30 Mad 413. 

(23) Attachment, effect of. 

406 .— Attaching creditor— Right to sue for 
a declaration that another attaching creditor has 
no right to attach— Attachment, effect of. 

The plaintiff attached the property in dispute 
in execution of a simple money-decree. Another 
judgment-creditor of the same judgment-debtor 
attached the same property. The plaintiff brought 
a suit for a declaration that the property was 
not saleable in execution of the decree of the se- 
cond judgment-debtor. It was found that the 
decree was not taintf'd by fraud. Held, that the 
plaintiffs bad no cause of action, as the second 
decree was a decree by a competent Court and 
was not tainted with fraud. (25 Bom 337 Ref). 
Attachment prevents only voluntary alienation 
attempted or proposed. It does not give a 
standi to a person attaching property in execu- 
tion of a simple-money decree to dispute a de- 
I cree of a competent Court. 25 Cal 179 Ref. 
Lachmi Dayal v Hardanni Lai. 25 All 347 
= A W N 1903.61. 

(24) Deposit for a specific purpose. 

407. — Money kept in deposit for a specific 
purpose— Liability to attachment and sale in exe- 
cution. 

A mortgagor placed in deposit with the 
mortgagee a portion of the raort- 
eage-amount in trust to be expended by the latter 
on the occasion of the marriage of the former’s 
daugiiter. A creditor of the mortgagor attached 
and sold, in execution of a decree obtained again- 
st the mortgagor, the deposit amount, and 
himself having become the purchaser now sued 
the mortgagee for recovery of the amount. BeM 
that snehsuit must fail since it was kept by the 
mortgagor with the mortgagee in trust for a spe- 
cific purpose of meeting the expenses of his dau- 
ghter’s marriage in the discharge of parental 
duty. Mehr Chand v Gokal Mai, 

7PLR1905. 

408. — Right of suit- Attachment of— Wrong- 
ful removal of attached property by stranger^-j* 
flight of suit of itt^cbiug cre^itor^ 


2065 


DESAI’SCENT. CIVIL DIGEST 18i:-19l2. 


2066 


AUachmenl-C'onZtf. 

10 General CBses—Condd. 


Attachment. 

See (1) Appeal, XSxecution of decree 
(2) Small Cause Court mofussil 


-Before judgment. 

See (1) Attachment 

(2) Attachment before Judgment 


Attachment not prohibitory of suit 
by creditor against debtor 

See Attachment— Mode of attachment 


- of allowance payable through 
post .office 

See Attachment— Subjects of attachment. 

-of ancestral estate. 

Sec Attachment— Subjects of attachment. 


—of assets of judgment debtor 
outside the jurisdiction of 
attaching Court 

See Attachment-belore judgment, 

C C. 130 




Attachment-Conifrf. 


A judgment — ^creditor who attaches the pro- 
perty belonging to his judgm Ant-deb tor does not 
derive any greater interest in the property by 
reason of the attachment than he had in it be- 
fore the attachment: and he has no rigltt of suit 
against a person who has wrongfully removed 
the attached property. His proper remedy is to 
move the Court executing the decree. 27 All 
378 Ref: 6 Cal 033 Comp. Kanuppan Chetti 
V Katidasami Theivan. 17 M L T 84-^ 
30 Mad 207, (on appeal 30 Mad 413). 


—of c ssigned villages granted to a 
Hindu widow in lieu of mainte- 


nance 


See Attachment — Subjects of attachment. 

-of compulsory deposits of Railway 
servants. 


See (1) Provident Funds Act 
(2) Subjects of attachment 


-of debt. 


See (I) Payraenl" into Court 
(2) C P. C. 0. 21 T. 40 


-before judgment of fund in hands 
of third party. 

See Attachment- Attachment betere judgment 

—by creditor of judgment:debior’s 
surplus sale proceeds. 

See Attachment-subjects of attachment 

—consequence and efTect of. 

See Attachment-Mode of attachment cV 

—in Execution. 

See Onus of Proof, 


-of debt before judgment. 

See Attachment — subjects of attachment 

-of debt by third party. 

See Attachment — subjects of attachment 

—of debt due to judgment debtor. 

See Attachment-subjects of attachment 


—of debt of which the amount is 
unascertained. 

See Attachment— subjects of attachment 

—of decree. 

See Attachment — subjects of attachment 


-of decree for money. 

See Attachment — subjects of attachment 


-made without sanction of Court 

Sec Attacbmeiit — Liability for wrongful 
attachment. 


-ofacquity of redumpticn. 


See Attaclimenfe— subjects of attachment 

-of estate. 

See Attachment— -subjects of attachment 


- of family properly in execution 
against father alone. 

See Attachment— subjects of attachment 


—of firm's property in execution 
of decree against insolvent part- 
ner. 


See Attachment— subjects of attachment 

—of future estate. 

See Attachment— subjects of attachment 

—of immoveable properly. 

See Attachment- subjects of attachtnent 
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-of immoveable property in exe- 
cution of decree^ of two Courts of 
some grade. 

Sec Attachment— subjeobs of attachment 

—of Inam undsr Act XI, 188?. 

See Attachment — siibiects of attachment 

—of letters in Post Oflico. 

See Attachment— subiects of attachment 

—of share of partner in partner- 
ship business. 

See Attachment — subjects cf attachment 

—of standing crops. 

See Attachment — subjects of attachment 

—suit to set aside. 

See Right of suit 

— ofTalukdari Village for^arrears 
of land revenue. 

See Sale foi arrears of revenue 

—of tenure in execution of decree 
for arrears of rent by a fractional 
co-sharer. . 

Sec (1) Sale for arrears of rent 

( 2 ) Attachment— subjects of attachment 

—termination of 

Sec Attachment 

—of unascertained interest in a 
partnership firm. 

Sec Attachment— subjects of attachment 

—under decree of High Court of 
property already attached under 
decree of Small Causes Court. 

Sec Attachment— subjects of attachment 

Attainder, Law of. 

See English Law. 

Attempt by one Co-sharer to mort- 
gage his undivided share on his 
account. 

See (1) Hindu Law — Joint family. 

(2) Alienation. 

(H) Co-sharer. 

Attempted adoption of sister’s, son 
Brahman 


Attempted family settlement in 
perpetuity 

See Mahomedan Law. 

Attempt to attach surplus after 
fulfilment ot trust. 

See Attachment— Subiects of attachment. 

Attempt to establish trust for 
claimants as to parts ofTalukdari 
estate. 

See Oudh Estates Act. 

Attempt to sell mortgaged pro- 
perly in execuHon of money decree 
for rent. 

See (1 ) Mortgage— sale of morigaged. pro- 
perty. 

(2) Sale in Execution of decree -Mortgag- 
ed property. 

Allestaiion, 

Sec (1) Cases under Deed— Attestation. 

(2) Deed— Execution, 

(3) Stamp Act S. 3, Cl. 4. 

(1) Cases under Will— Attestation. 

—Want of 

See (1) Evidence Act, S. G8. 

(2) Estoppel. 

1— Proxy Papers— required to be attested by 
a witness— Attesting witness also the notary — 
eSect of: 

Where to enable a share-holder to vote by 
proxy the articles of association of a company 
required that it «thould be attested, the fact that 
the attesting witness is also the notary does not 
invalidate the attestation. Bombay Burma 
Trading Corporation. 27 Bom 113 

=4 Bom L R 953. 

2 — Attestation, meaning of. 

Attestation means that what is said to be attes- 
ted happened in the presence of the attestating 
witness:— See T P A S. 59. Dinamoyce Debi 
v Bon Bebari Kapur. 7 C W N 160. 

Notes:— R^f : 33 Cal 861 «4 C L J 41 «3l 
Mad 215. 

3 — Attestation, what is* 

To atte«5t is to bear witness to a fact and it 
is pnt necessary ths^t tjie witf^ess ^tteatin^ 
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Attestation-Oj/i^uf. 


document should sign his name personally, 9 M 
N W 404; 9 Q B D 13^- 4 E B 459 Ref to. 

Sasi Bhusan Lai v Chandan Peshake. 

4C L J 41=3S Cal 861. 

4 — Scribe of body of document not expressly 

. signing as attesting wil ness— Whether can be 

regarded as an attesting witness. 

A scribe of a document, who writes his name 
as the writer ot the doenment, cannot on that ac- 
count pose as an attesting witness even if-he did 
see the deed signed by the executant or even if 
be wrote the signature to the deed for the illite- 
rate executant and wrote his name also as the 
actual writer of the executant’s signature. 0 N L 
R 162. Fol. Saroopchand v Tnlaram, 

8 N L R 17. 

5 — S 59 — Mortgage-deed — Attestation - Attest- 
ing witness interested in the money advanced 
though not a party to the deed-Valid attestation. 

A person, xvho is interested in the money ad- 
vanced under a deed of mortgage, but who is not 
himself a party to the deed, can validly attest the 

. deed. Balu v Gopal 13 Bon:i L R 9M. 

6 —Mortgage -Attestation by only one witness 
— No proof required when mortgage is admitted 
by the other side — Evidence Act ( 1 of 1872 ), 
S. 58 — Effect of not inpea-^hing the informality 
of the mortgage in the first Court at the first 
hearing. 

( ^ Where the defendants in their written state- 

I ments admitted that they had executed a deed of 
mortgage on account of an old debt due by them, 
and that subsequently it was arranged that a third 
person who was not a party to the mortgage 
should pay the debt and redeem the land : 

JSeld^ that this was a clear admission that the 
relation of mortgagor and mortgagee was establi- 
J shed between the defendants and the plaintiffs, 

and that, therefore, the production of the 
; ■ mortgage-deed was unnecessary under the provi- 
sions of S. 68 of the Evidence Act. 


The validity of the mortgage cannot be ques- 
tioned in such a case, even if the deed is attested 
by one witness only. 


A Court can take no account of the informa- 
lity of a transaction which was not put in issue. 
U B R (1897-1901), p. 379, Foil. 

Maung Kan v Maung Myat Thaing. 

11 Ind, Cas, 850. 










7 — Estoppel — Attestation— Burden of proof# 

A paiiy to a document cannot avail himself 
of attestation as creating an estoppel 
against an attesting witness, unless it is shown 
that he was deceived by such action on the part 
of the person attesting. The burden of proving 
such deception would lie on the person pleading 
such estoppel, Maung Tha Maung v Maung 
Shwe The. 12 Ind. Cas. 891. 

8 — Atlestation, estoppel by:— Mere attestation 
of a deed does not necessarily import an assent 
to all the recitals contained therein. 3 C. W. N. 

207 ref. to. Imam Ali v Baij Nath Ram Sahu 
10 C W N at 559 = 33 Cal 613. 

=8 CLJ576. 

Notes.— Ref; 10 C L J 490, 36 Cal 675«=9 O 
L J 623;6 O L J 141; 14 C WN 165; Appr. 
11 C W N 350 E B; 35 Cal 519 F B; 5 C L 
J 242 FB;I0 C L J 150,Dist 7 C L J 274; 

6 C L J 46. Not Fol; (1908) W N 226. 

9 — S. 59— Zurpeshgi Patta - Attestation — do- 
cument executed by purdanashin lady. 

Where i t appeared, from the evidence of the attes- 
ting witnesses to a Zurpeshgi patta ^ executed by a 
paidanashin lady, that the witnesses were present 
in the room where the lady singed the document, 
but that she was behind a purda or screen at the 
time when she actually affixed her signature. 

per Brett J. that, having regard to the 
custom of this country, there was a sufficient 
compliance with the provision of S 69 of the Trans- 
fer of Property Act. 27 Cal 190. 4 C L J 41; 16 
Cal 19 Ref. 

H&ld^ on appeal under the Letters Patent 
(Rimpini C J and iliitra J.)— that there was no- 
thing to show that the attesting witnesses did not 
.see the lady sign the deed, and that moreover, 
the Court could not interfere at this stage with 
the concurrent findings of three Courts on a 
question of fact. Harmongal Na*»a?n Singh v 
Ganaur Singh 13 C W N 40=3 IndCas 309. 

Notes:-Ref; 14 C W N 165. 

10 Deed— Execution of deed Ab- 

sence of attestation -Signature by the writer of the 
deed-— Signature by Registrar under S, 63-A of the 
Dekhan Agriculturists’ Relief Act (X Vll of 1879) 
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not valid attestations. A deed of mortgage boio at 
its conclusion the signature of the 
writer of the deed and also the signature of tho 
Sub-Registrar under S. 63-A of the Dekhan Agii- 
culturists* Rel'uf A 1879, it wa^ not separately 
attested by two wiie.esses as required by S. 59 of 
the Transfer of Property Act, L882. 

JBCeld, that neither the one nor the other sign- 
ature can be treated as an attestation: and the 
deed, therefore, was not validly executed. 

An attesting witness is a witness who has 
seen the deed executed and who signs it as a 
witness. (10 0 and F. 340 Fol:) 

Ranu Shivji Barate v Laxtnanpao Krislina. 

10 Bom L R 943 =.33 Bom 44== 

1 Ind Cas 464. 

Attestation-— Joint Hindu family— Of sale- 
deed by father— Son’s right of pre-emption— Pre- 
emption— Loss <»f right to pre-empt by waiver, 
etc., IOC 2S2. 

Attestation and Proof of wil's. 

Sec Hindu Law— Wills. 

Attestation of deed, effect of. 

Sec Deed— Attestation. 

Attestation of document by the 
Court or its officers. 

See (1) Stamp Act. 

(2) Deed. 

Attestation of will by two Wit- 
nesses. 

See Will attestation. 

Attesting witness. 

See Attestation. 

Attesting witness. — An attesting witness is he 
who has seen deed executed and who signs it as a 
witness. Ranu v Laxmanrao 10 Bom L R 943. 

Attorney. 

Sec (1) Cases under attorney and CUenl. 

(2) Cases under Costs— Special Causes — 
Attorney and Client. 

(.8) Counsel. 

(4) Evidence Act Ss. 68- -72. 

(5) Letters Patent, High Court cl. 10 


Attorney Contd. 


(6) Privileged Communication. 

(7) Taxation of Bill of Costs. 

(8) Witness— Oivil Oases— Person com- 
petent or not to be Witness. 

(9j 0 uardian— Liability of guardian— 
Change of pending suit 

Sec Costs-Special Cases-Attorney and client. 

— Improper conduct of— 

See Receiver. 

—Lien of, for costs 

See Cases under (1) Costs — Special — Cases — 
Attorney and Client. 

(2) Set-ofE— Beneral Cases. 

I 1— Striking off the roll— Misconduct. 

Where an attorney knowingly prepares a con- 
veyance containining untrue recitals of the transa- 
ction between the parties thereto, and attests the 
deed and a receipt for consideration-money, which 
to his knowledge, was never paid, or intended to 
be paid, the production of such a document to the 
Court is sufficient ground for calling upon the 
attorney for an explanation of his conduct. But 
if such explanation be given, supported by evi- 
dence to the effect that there was no fraudulent 
intent, and if no fraudulent use of the deed baa 
in fact been made or attempted, nor any injury 
caused ther#»by, it is not sufficient ground for 
striking the attorney off the rolls of the Court- 
Semlle-The High Court in Calcutta is not autho- 
rized in s^riking an attorney off the rolls when 
such a step would not be sanctioned by the prac- 
tice of the Courts in England. Stewart. 

1BLRPC55«:10 WR P C 43. 

2— Attorneyship examination-Board of Ex- 
aminers, discretion of— Mandamus — Jurisdiction 
of the Court to interfere' — Ijetters Patent, 1865, 
els. 9 A 10— Specific Relief Act (f of 1877), S. 
45— Rules of the High Court, No 111 to 118 and 
122 . 

Semhle, the Court has no jurisdiction to in- 
terfere with the discretion of the Board of Ex- 
aminers and cannot, whore there is a discretion 
imposed on any body, issue a writ of mandanaus 
to compel that body to exercise that discretion in 
any particular way but can only compel the exercise 
of that jurisdiction in a manner fair, candid and 
unprejudiced and not arbitratry, capricious oj: 
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biassed, mucli less warped by resentment- or per- 
sonal dislike. 

Per Woodio ffe, ,/.-Tbe Court eanoot* dispense 
wdtb the produet iou of the certificate mentioned 
in rule No. 116 ol the Oiiginal Side of the High 
Court. 

The Cjurt will not interfere with the conscien 
tious exercise by the examiners of the discretion 
which the Court has confided in them. 

Puma Chandra Butt. 

12 C W N 873«4 M L T 157=35 Cal 915. 

S — Negligence— ‘Allowing clerk to file false 
affidavit. 

Where an attorney had been guilty of negli- 
gence in allowing his clerke to net in his absence 
and file a false affidavit and adopted it without 
enquiring into its character, he was suspended 
from practising in the High Court in its original 
jurisdiction for one year, but he was at liberty 
to practise as vakeel on the appellate side, it 
had not been proved that the clerk was acting as 
an attorney without, a license, or had a share in 
the profits. Had this been so, tbe attorney would 
have been struck off the rolls. Poornoo 

Chandra Mookerjee. Bourkc 0 C 377. 

4— Practice— Attorney, Change of, applica- 
tion by next friend of an infant for— G-rant of 
such application as a matter of course— Appeal 
from an order refusing change— Appeal hearing 
of. 

A next friend of an infant is entitled to an 
order for change of attorney on the same terms 
as any other litigant ,\Kijun6, It is not necessary 
for him to show that such change is for the bene- 
fit to the infant^ though the Court will interfere 
and remove the next friend if it appears that in 
the matter of such an application he was acting 
in a manner detrimental to the interests of the 
infant. So long as he continues to be the next 
frien<5, he is entitled to appoint and change his 
own solictor. Dinctidra Nath 

Butt V T H Wilson & Co. 5 C W N 434= 

28 Cal 264*. 

5— Non-publication of the name of an attor- 
ney when charges are brought against him— 
Practice. — 

The practice of not pnblishmsr the name of 
the attorney until the charges brought against 


Attorney Gontd. 

him are proved was approved of and followed. 
Attorney, 23 Cal 576 

Notes.— Kef: 8 C W N 519. 

6 — Execution of document by attorney — Po- 
wer of attorney to several nersons — Name of 
principal signed by one attorney —Document at- 
tested by the other attorneys. 

A executed a power of attorney by which, for 
the purpose of paying off certain debts payable 
by him, he authorized B, C and D to borrow 
money to the extent of the amount which is pay- 
able by me, to sign for me, to execute a document 
on my behalf, to hypothecate my property and 
to get the document registered”. Subsequently 
a mortgage bond was executed which was signed 
by B on behalf of A, and attested by C and B 
amongst others. The bond was executed and re- 
gistered with the consent of B, 0 and D. 

Meld, that it was not necessary that tbe three 
agents should have signed the name of A. 

Meld, further, that, although, when an autho- 
rity is given to two or more persons jointly, all 
th(3 agents must concjr in the execution of it in 
order to bind the punci pal in the absence of a 
provision that some alone shall form a fjuorum, 
yet, in the case of an authority given in the terms 
in which the authority was framed in this case, 
if all the agents concurred in the execution of it, 
one of the agents with the consent of the others 
writing the name of the principal and the others 
attesting the execution, the requirements of law 
were satisfied, it being impossible for the co- 
agents to sign the name of the principal jointly. 

Nampd Dulat?cy Lai v. Chand Behapi Lai, 
6 A L J 462=2 Ind Gas 805. 

7— Articled clerks— Assignment of articles. 

An attorney may, subject to the sanction of 
the Court, have any number of articled clerks at 
one and the same time. Articles, the covenants 
of which have been released, cannot be assigned. 

Articles of Clerkship of Calaxioor 
Soobramaneyau, 2 Ind Jur, 0 S, 15. 

8— Attorney, change of— Befusal by attorney 
to prosecute suit unless money paid by client— 
Discharge of attorney— Attorney’s liens on cause 
papers— Costs of application for change:— 

An attorney who once undertakes the conduct 
of a case is bound, whether the client supplies 
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him with funds or not, to proceed with due dili- 
gence in prosecuting the case. Where an attor- 
ney instructed counsel who had been briefed not 
to appear and prosecute the case because the 
client had refused to supply him with funds:— 
JSeld, that the attorney thereby discharged him- 
self and the client was entitled to an order for 
change of attorney without pre-vious payment of 
his costs or an undertaking therefore and for the 
delivery of the cause papers to the new attorney, 
subject, however, to the latter undertaking to 
receive rhe same without prejudice to any lien 
that the former attorney might have. Where the 
attorney opposed the application for change un 
der the above ciicurnstances, he was ordered - to 
pay the costs of the application. 

Atul Chand Mocker jee v. Shoshi Bhushan 
MuUick, 6 C W N 215=29 Cal 63. 

9 — Attorney — Practice— Articled clerk, who 
can take assistant in a firm, if competent— Inde- 
pendent practitioner. 

An attorney, who is working as an assistant 
in a firm of solicitors, is not competent to take 
to himself a clerk under articles of agreement. 
Sarojendra Kumar Dutt, 13 C W N 402= 

1 Ind Cas 286. 

— Power to transfer decree. 

A Vakil by bis ordinary employment as Vakil 
enjoys no authority authorizing him to transfer 
a decree. Nohur v. Jaffer Hossain, 

2 N W P 195. 

IX —Compromise of cases— Special powers. 

Pleaders, unless specially empowered so to do 
have no authority to compromise cases conducted 
by them. Musammat Sirdar Bcgam v. 

Musammat Izzutoolaissa, 2 N W P 149. 

Prem Sukh v. Perthee Ram, 2 Agra 222. 

12 — Ad vocate —1 nstr uctions , 

Seld^ that an advocate admitted on the roll 
of the High Court can take instructions directly 
from the client and can “act’’ for him. 
Bakhtawar Singh v. Sant Lai, 7 W N 153. 

X3— Attorney, change of— Attorney employed 
by testator continued by executor — Ctiange of 
attorney by executor— Costs mcucrci by testator 
—Liability of executor to pay:— 

An executor desiring to cnanga an attorney 
who had been einpb>yed by the testator and con- 
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tinned in such employment by him must pay 
not only the costs incurred since such employ- 
ment by him, but the past ousts incurred in the 
lifetime of the testator. 6 B H C R 1^3 disting- 
uished. — Girindra Coomar Butt v. Amulya- 
charan Ghose, 6 C W N 306, 

Attorney and Client 

See Cases under (1) Costs— Special Cases — 
Attorney and Client. 

(2) Costs— Taxation of Costs. 

(H) Evidence Act. 

(4) Execution of Decree —Mode of Exe- 
cution - Costs. 

(5) Limitation Act. f 1908; Art. 84. 

(6) Right of suit 

(7) Privileged Communication. 

(8) Rules of High Court, Bombay— Rule 
No. l83, 

(9) Vendor and Purchaser- in valid Sales. 

See also Cases under ; — 

(1) Legal Pcactitioner’s Act. 

(2) Solicitor. 

(3) Pleader A Client. 

(4) Advocate. 

(5) Counsel. 

(8) Barrister. 

(7) Executor. 

ATTORNEY & CLIENT 1-26, 

(1) Negligence, liability for (1). 

(2) Negligence ^2). 

(3) Power to compromise (3). 

(4) i’iduciary relationship (4-8). 

(5) Lien (9-13). 

(6) Construction notice (14). 

(7) Purchase by attorney from client (15). 

(8) Attorney, Change of (16). 

(9) Application to restrain attorney ohang 
ing sides (17-.00). 

(10) Delivery of bill of costs (21-25). 

(11) General cases (24-26). 

ATTORNEY & CLIENT. 

(Ij Negligence, liability for. 

1— If a client places himsalf in the hands of 
an attorney, he places himself in his hands in re- 
gard to all matters having connection with the 
suit, and the attornev must be held liable for any 
negligence, even though his client do not take 
prompt action in the matter. 

Ally Nuckee Khan v. Anley, 1 Hyde^ 13 If. 
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i C2) Negligence. 

2 — interference of Court, Ground of. 

Where a mate and crew applied to an attorney 
^ to obtain for them their wag^s in a suit against 

their ship, having first obtained an order for 
^ wages from the Magistrate, which order for some 

reason could not be enforced, the attorney there- 
upon stated that their case was a good one, and 
he required no money; but afterwards, finding 
that the master was suing the ship, and that the 
proceeds of her sale would not be sufficient to pay 
the wages of all, the attorney let the proceedings 
on behalf of the mate and crew drop, and refused 
afterwards to go on without funds: — Held, that 
this was negligence and want of skill in the at- 
torney sufficient to justify the summary interfer- 
ence of the Court, and to warrant it in making 
an ordf‘r for the attorney to proceed with the suit 
and to deprive him of costs already incurred. 
Attorney and Rroctor, 1 Ind Jur, N S, 305. 

: (3) Povt^er to compromise. 


3 — Want of client’s consent. 


A decree ( embodying the term^ of a compro- 
mise) made in open Court, upon the consent of 
counsel duly instructed, is binding as between the 
parties to the suit, although the attorney of the 
defendant has no authority from his client to 
consent to such decree, or even though he is ex- 
pressly directed not to compromise, provided such 
want of authority is not known to the other side. 

' —That such decree is binding as between 

the attorney and his client, provided it embodies 
] a reasonable and proper compromise, and is not 

made against the express directions of the client. 

Jagannath Das Gurubakshdas v. Ramdas 
Gurutoakshdas, 7BHCR, OC79. 

7 ( Notes: — Ref: 23 Bom 22. 

(4) Fiduciary relationsliip. 

4— Agreement to piy pleader remuneration 
including property in suit. 

Suit by a pleader against his client to enforce 
I a contract which provided for the payment to the 

■ form'=‘r of a large remuneration for his services, 

\ including a portion of the property in suit. Seld 

\ that such a contract stands on a difierent footing 

from one between private persons, and that the 
C'^urt, before enforcing it, phould require the 
plaintiff clearly to show its fairness, and that no 
I findue ^dv^nt^ge h^s U 





Allorney and (AienK-Contd. 

is necessary in such a case to look to the whole of 
the circumstances and the substance of the trans- 
aition, and not merely to the language of the 
agreement. Nuthoo Lall v Rudree Pershad. 

1 N W 1, 

4A— Fidu y relationship— -Cllient-Soiicitor- 
Managing clei ^ Principal an 1 agent— Agent ma- 
king profit in li * agency. 

Toe relationship existing between a client and 
the managing ^lerk of a Solicitor, who introduces 
and conducts his business is a fiduciary one. 

Hari Valabhdas Haridas v Bliai Jivanjec. 

4 Bom LR 469=26 Bom 689. 

4B — Profit made by a person standing in fidu- 
ciary relationship to another— Solicitor’s clerk 
making a profit as against client —Legality of — 
Ignorance of client. 

Where unknown to the client, a solicitor’s clerk 
stipulates for a profit in respect of the client’s 
business, over and above the usual fees, such 
stipulation is unenforceable in a Court of law. 

Harivalab Das v Bhai Jivanjee. 

4 Bom L R 469 = 26 Bom 689. 

Attorney and Client — Agreement by plead- 
er with client. 

See also cases under: Legal Practitioner’s Act 
S. 28. 

5 —Intervention of third party— Muktear. 

The interposition of a third part-y do 3 S not 
necessarily affact the fiduciary relation between 
the legal adviser and hi'^ client. Taylen v 

Asmerdh Koonwat*. 4 W R 86. 

Notes: -Ref: 7 W R 98. 

6— Attorney and client —Taxation of bill of 
costs— Rate of interest on costs. 

The plaintiff, an attorney of the High Court, 
advanced certain sums of money to the defendant 
a banker and merchant, for whom he was there 
raiai red as an attorney in a case in High Court. 
In 1869, when the first loan was given the defen- 
dant was greatly indebted, and a creditor had 
issued execution against his property, and he was 
also indebted to the plaintiff for costs, though no 
bills had been delivered. Before the first loan 
the plaintiff deli voted bills for all his costs then 
due, of which some were incurred in completed 
otj^er^in pending ^uits, and offered to 
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them taxed; but; the defendant then said there 
was no need for taxation, which woull only in* 
creas^ his expenses Th^ d<=‘teniant h\d executed 
mortgages as a se3u city f>T the advances. The 
first was executed in August 1869, and the princi- 
pal was repayable in February 1871, Interest 
was to be payable at 13 per o. per annum, and 
comopund interest at the same rate was also to 
be charged on all interest in arrear. In Septem- 
ber 1870 a further advance on the same terms 
was made and a further mortgage executed, which 
included the original sum, with the interest then 
due, and the farther advance In October 1871 and 
March 1870, further advances were also made in 
the same way. In all these dealings the deeds 
though not charged for, were prepared in the 
plaintifi’s office and the defendant had no other 
independant advice. In a suit to recover the sum 
due on the mortgages by sale of mortgaged pro- 
perty, the plaintiff abandoned any accumulation 
of interest since the date of the third mortgage. 
Held that the defendant notwithstanding he had 
declined the offer o£ the plaintiff in 1869 to tax 
the bills, and notwithstanding the delay that had 
taken place, was entitled (having regard to the 
relation of the parties and to the fact that a port- 
ion of the costs wns incurred in suits then pending) 
to have the bills taxed and to reopen the acc- 
ount. Under the circumstances, the Couit would 
not infer acquiescence from the delay oa the part 
of the defendant, nor did the plaintiff’s offer to 
tax, and the defendant’s refusal of that offer, de- 
bar the defendant of his light to have the bills 
taxed in the usual way. There is no rule which 
prevents an attorney from takmg security or 
otherwise arranging with his client for the pay- 
ment of costs which have actually become due, and 
that the plaintiff was entitled to the 'sale of the 
property, to accumulations of interest prior to the 
date of the third mortgage calculated by allowing 
annual rests, to interest at lO per cent, as being 
a fair rate for the client to have undertaken to 
pay when the mo tgages were executed, and to 
interest on his costs. Monohup Doss v Roma- 
nauth Law. 3 Cal 473, 

Notes;— Dist: 12 C W N 1102=36 Cal 493. 

7— .Trustee -Purchase by attorney from cli- 
ent, 

T had acted as trustee and agent for M, and F 
luad %cted in, the ^laoe of T during T’a temporary 
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absence. T and F, as attorneys m partnership, 
did solicitors’ work for M, T, as trustee and agent 
for M, invested money on a mortgage. The equi- 
ty of redemption wis out up for sale at public 
auction in execution of a decree obtained by a 
third party against the mortgagors, and a portion 
was purchased by T and F, as attorneys in part- 
nership. Held that there was no equity compel- 
ling T and B’ to hold the equity of redemption for 
the benefit of M, ;Sm^/e—The agentship could 
not be separated from the attorneyship. Held^ 
also, that under the circumstances there was no 
equity calling for a sale in substitution of the fore- 
closure cUimM by M. Mackintosh v Nobin- 
money Dossee. 2 Ind Jttp N S 160, 

S — Trustees of insolvent retaining attorney to 
continue suit— Costs 

The contract to be implied from the employ- 
ment by the trustees of an insolvent, of an attor- 
ney to carry on a suit already commenced by the 
insolvent as plaintiff, and in which such attorney 
was retained for nim, is a contract to pay all 
subsequent costs, but not the costs incurred prior 
to such employment. Shamrav Pandurang v 
Trustees ofBhugyandas Purshotoindas. 

5 B H C R 0 C 163. 

Notes— Dist: G C W N 306. 

(5) Lien. 

9— Costs— Lien on sum recovered by client— 
Attachment of fund by creditor. 

The plaintiff obtained a deor-ie against the de- 
fendant, but before satisfaction of the decree, the 
amount of the decree was attached in the hands of 
the defendant by a third person, who had obtain- 
ed a decree in a suit against the plaintiff On 
an application by the attoru'^^y for the plaintiff 
that the defendant might hi ord^revl to pay to 
him his costs of suit out of the sum which had 
been attached in the defendant’g hands, and on, 
which the attorney claimed to have a lien, the 
Court held that the attorney had a lien for his 
costs on the sum so attached, but that the only 
order it could make was an order to the defendant 

not to pay the sum attached to any one with- 
out notice to the attorney. Nawab Nazim of 

Bengal v Heeralall Seal, 10 B L R 444. 

9 A -Settled accounts, order directing re-^open- 
ing of Settlement of untamed billh. Whekf 
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to be re-opened —Fiduciary relationship— Onus 
of showing gocd faith— Indian Contract Act 
(IX of 1872), S. 16— Evidence Act ( I of 1872 ), 
I S. Ill— Independent advice, opportunity to 

i obtain— Pxomissory note, assignment of, without 

endorsement 

As between attorney and client, the existence 
of fiduciary relationship alone, or the fact that 
certain bills of costs were not taxed but weie set- 
tled out of Court by execution of a deed, will 
not justify a Court in re-opening accounts settled 
J on which the bond is based, unless sufficient 

I grounds of suspicion exist, or the hills are ;pTima 

I fac%e shown to be extortionate. 

I S 16 of the Contra^'t Act only presumes undue 

I influence by a persii in a position to dominate 

I the will of another, when the contract appears 

I on the face of it to be unconscionable. 

I 1 0 prove “ good faith” of a transaction in 

I which one party stands in a fiduciary relationship 

I to the other, it is certainly not necessary to prove 

I that all the accounts on which the contract is 

I based are correct. 

I Under the parties obtaining in the original 

I side of the High Court, taxation of bills of solici- 

^ tors is deemed to be optional with the client and 

bills of costs are not infreqLi'=‘ntly adjusted with- 
< out taxation. 

I S Cal (473) was decided on the special cir- 

^ cumstances of that case and does not lay down 

I * any general rule of law. 

I An attorney may be bound under cer<-am cir- 

•i cumstances to advise his client to take independent 

advice. It is not his business to see that the 
attorney selected by his client fulfills his duties to 
his client and is not guilty of any remissness or 
negligence. If he sends his client to another at- 
f torney and is ready to comply with all reasonable 

demands for information, be cannot be expected 
to do more, or to be responsible fer another’s 
omissions. Shamuldhone Dutt v Spimiitty 
Susila Bala Debt 12 C W N 1 102= 

36 Cal 493=2 Ind Cas 553. 

10, — Lien for costs —Title deeds delivered fo 
specific purpose— Bight to i e-delivery. 

D, an attorney, wbo had a lien against 0 for 
costs on the title-deeds of certain property be- 

i longing to 0 for whom be had been acting in 

n^otiatlons for the sale of the property delivered 

i c a 131 
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t he deeds at the request of C to M, who was act- 
ing as attorney for J, an intending purchaser. M, 
on obtaining the deeds, signed a receipt for them, 
by which he undertook to “ return them on de- 
mand without claiming any lien for costs or other- 
wise. ” D subsequently ceased to act for C in the 
matter of the sale of the property of which J be- 
came the purchaser. The title-deeds ramained 
with M. Held that D was entitled to have re — 
deliveiy of the deeds to him from M, even inde- 
pendently of the express contract to return them. 
He did not give up possession of them to C by 
delivering them to M. though that was done at 
C’s request. Mackertich 

15 B L R, Ap 15. 

lOA.— Refusal to act till costs paid-Change 
of attorney — Lien-Attorney, change of — Practice 
-Discharge of attorn y — Attorney’s lien on cause- 
papers — Costs of application for change. 

An attorney who once undertakes the conduct of a 
case is bound whether the client supplies him with 
funds or not to proceed with due diligence in pro- 
secuting the case. Where an attorney instructed 
counsel who had been briefed not to appear and 
prosecute the case because the client had -refused 
to supply him with funds: jETeZi'il— -That the at- 
torney thereby discharged himself and the client 
was entitled to an order for change of attorney 
without previous payment of his costs or an un- 
dertaking therefor and lor the dieivery of the 
cause-papers to the new attorney, subject, how- 
ever to the latter undertaking to receive the same 
without prejudice of any lien that the former 
attorney might have. Where the attorney oppos- 
ed the application for change under the above 
circumstances, he was ordered to pay the costs 
of the application. Atool Chandra Mukerjee 
V Shoshec Bhusan Mukerjee 6 C W N 215. 

11. — Solicitor’s Lien-Discharge of Attorney- 
Death of Client-Dissolution of firm qf Solicitors. 

The death of a client does not discharge hia 
flttoney and so cause his lien to arise. 

The dissolution, however of a firm of attorney 
discharges the clients for whom they had been 
acting and «uch client or his representatives are 
entitled to have the papers in the hands of the 
late firm delivered up. Moss, L R 2 Eq 845. 
Me Corkindale 6 Call = 6 C X R 406. 

— Lien for costs- — Lien on translation of 
documents. 
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Messrs, P and W were solicitors for the plain- 
tiff in this suit for its commencement. When the 
case was about to appear in the list for hearing^, 
Messrs. P and W wrote to the plaintiff, request- 
ing her to send them on advance of Ps. 1 ,000 to 
enable ihem to deliver briefs to counsel. 'J hey 
received no reply from the plaintiff, who aft'^r 
wards obtained leave to sue as a pauper, and ap- 
peared by other solicitors. Messrs P and W were 
subsequently served with a subpoena to produce 
at the hearing certa-in translations and other do- 
cuments relating to the plaintiff’s case which had 
remained in their possession, and upon which 
they clainaed a lien in respect of costs due to them 
by the plaintiff. HpW that Messrs. P and W 
could not be compelled to produce. A solicitor 
who is discharged by his client holds the papers 
entrusted to him subject to his lien for costs, and 
the plaintiff by her conduct had discharged Messrs 
P and W from being her solicitors. A solicitor 
has the same lien upon translations as he has up- 
on other documents, and the fact that they have 
been made by the Court’s interpreters makes no 
diflerence.Having got the work done and paid for 
it, he need not part with such translations or 
produce them, eiJ^ept or terms which will secure 
him against fraud. Bai Kesscrbai v 

Nwanji Walji * Bom 353. 

13.— Practice-— Costs— Attorney’s lien— Lien 
attaching crecitior-— Fund iu Court attached. 

A sum of money had been paid into Court as 
admittedly du« to the plaintiff in a certain suit. 
The plaintiff not having satisfied in fall his attor- 
ney applied for payment out of the fund in Court. 
Previoudy to this application, the fund had been 
attached by a third party. Held that the attor- ] 
ney was entitled to enforce his lien as against the 
attaching creditor for all costs incurred, up bo the 
date of attachment; that the attaching credi or 
wa*i then entitled to be satisfied before the attor- 
ney could claim payment out of the balance in 
C'lnrfe of any sum remaining due to him on ac- 
cottat of his costs. Supramanyan Setty v 
P^oo Mug IB Cal 374. 

(8) Constructive notice. 

— Fraud in transaction with client. 

The Court will not presume notice to have 
been given to his client by an attorney where 
guch notice would involve a confession by the 
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attorney of a fraud practised by himself. 

Hormasji Temulji v Mankuvafbai 

12BHCR 262. 

(7) Purchase toy attorney from client. 

15. — Benami transa^'tion. 

The principle that in transactions carried oat 
by an attorney for a client, the attorney should 
derive no benefit to himself, is equally applicable 
to the relationship of vakil and client; and ia 
transaction of such a nature, Courts should be 
careful not to allow them to be enforced in the 
name of a third person put forward as the real 
plaintiff. Fuzelun Bitoec v Omdsh Bitoe® 

11 B L R 60 note* 10 W R 469. 

(8) Attorney, chang of. 

16. — Discharge of attorney— Eefusal to act 
till costs already incurred are paid— Attorney, 
duty of— Practice. 

An attorney having undertaken to act for a 
client is bound to continue to act for him so long 
as the relationship between them of attorney and 
client subsists, and unless discharged by the client, 
it is his duty to proceed with the diligent prosecu- 
tion of the business or matter for which he has 
been retained. No attorney has a right to insist 
on the payment of past costs as a condition t# 
the further prosecution of his client’s cause By 
declining to act furth<=‘r for a client until costs 
already incurred are paid, au attorney discharges 
himself, and the client is entitled to a change from 
him without prepayment of his costs. Quvtre : — 
Whether an attorney still has a lien on the papers 
and documents in his hands after he has discharg- 
ed himself as aforesaid. Basatita Kumai? 
Mittcp V Kusum Kumar Mttter 

4 C W N 767. 

Notes: — Kef. 29 Cal 63. 

(9) Application to restrain attorney chang- 
ing sides. 

17. —An attorney having discharged his client 
cannot change sides. 19 Ves 261, followed. Ram 
Lall Agarwallahv Moonia Bitoee 6 Cal 79. 

jL8 — Agreement as to costs between attorney 
and client— Change of attorney— Right of at- 
torney to his taxed costs. — 

Where F, an attorney, agreed to cdudupt a 
suit for his client and to accept Rs. 150 fpr his 
personal services, and not in respect Qf out-of- 
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pocket cost«» and counsel’s fees, and in i-he event 
of his client being successful to recover bis full 
cos^s from the opposite party and to refund 
the Rs. 160, it was /^eld, upon the client desir- 
ing to change to another attorney, that he could 
do so upon payment to F of his taxed costs. 
Ghassee Jemadar v Nassiruddin Mistry. 

26 Calc 769. 

19 — Ru'es of Madras High Court, rule No. 320 
— Lea’o^e of Court for propos<^^ change of attorney 
— Grounds upon which leave will be given or 
withheld — Payment of costs due to attorney. 

Leave will not be given by the Court for a 
change of attorney under rule No. 320 of the 
Rules of the Madras High Couit ( which provides 
that leave must be obtained before such a change 
of attorney can be made J until the costs of the 
attorney are first paid or provided fv^r Ramasami 
Chetti V Subbu Chetti. 23 Mad 134. 

20— Warrant of attorney — Bailing application 
through another attorney without discharging 
the former attorney— Sanction to procecute- Ap- 
pearance through another attorney— Civil Proce- 
dure Code (Act XIV of 1S«2) «. 39— BelchamV^ers’ 
Rules and Orders, rule 93. 

A warrant of attorney to defend, unless speci- 
ally restricted in form, empowers an attorney to 
act for the defendant and to establish his grounds 
of defence in his Court, whether in its original or 
appellate jurisdiction. An application for sanc- 
tion toprosecub* under s. 195, Criminal Procedure 
Code, is not a proceeding m connection with 
the suit within the words of the original warrant 
to defend and the defendant is entitled to appear 
through a new attorney without obtaining a 
discharge of his original warrant or retainer in 
favour of the original attorney. 

Ci»sim Mamoojec v Gopal Lall Seal. 

3 C W N 579. 

20A — Managing Clerk and client, relationship 
is fiduciary. 

The relationship existing between a client and 
the managing clerk of a solicitor, who introduces 
and conducts his business, is a fiduciary one, 

Harivalabhdas v Bhai Jivanjee 
4 Bom L R469=s26 Bom 689. 

f 10) Delivery of bill of costs 

21— Delivery of bill of costs— Right to main- 
taia suit— Executor. 
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There is no law in force in India to prevent 
an executor of an attorney from maintaining a 
suit for business done by the attorney without 
having previously delivered a bill of costs to tho 
defendant and left it with him for a reasonable time 
before bringing tte ac^'ion and the fact that the 
defendant had notice that the bill was to be re- 
ferred to taxation is immaterial. WHkf nson t. 
Abbas Sarkar 9 B L R 0 C 90. 

22 — Motion for discharge of the guardians of 
an infant— Costs ordered to be paid out of estate 
— Disallowance of excessive Counsel’s fees by 
taxing officer, whether Correct— Belchambet’s 
Rales —Attorney. 

In a motion for the discharge of the-guar- 
dians of an infant, the fee paid to counsel was 
found by the taxing officer to have been unusual- 
ly excessive The costs incurred by the guardians 
in opposing the application had been ordered by 
the C 'urt to be taxed as between attorney and 
client and paid out of the estate, Jlrld, the taxing 
officer had rightly decided that the said excessive 
fee paid to counsel was not prima facie allowable 
on taxation for payment either out of the estate 
or by clients who were the guardians of the infant 
because unless the taxing officer was satisfied 
that the client clearly understood that the pay- 
ment, either wholly or in part, would’^not be al- 
lowed out of the estate and that he would be per- 
sonally responsible for the payment of the whole 
fee or for so much of it as was not allowed out of 
the estate, the excessive charge could not be re- 
garded as authorized by the client and could not 
therefore be allowed as against him, Thakttv 
Dassce Dassee. 33 Cal 827. 

23— Art 84 S 15 Sch II Attorney 

and client — Suit for costs — Limitation — Order 
for taxation of costs effect of. 

A suit by an attorney for the 
recovery of his costs falls under Art 
84 of the Limitation Act; and an order of the 
Court for the taxation of his cost? has not the 
effect under S 16 of the Act, of staying the insti- 
tution of the suit by him against bis client. 

Per Harrington J— All the authorities show 
that the taxation of costs is not a condition which 
must be performed before an action on an 
attorney’s bill may be brought. If that is so, an 
order for taxation cannot affect the plaintiff’s 
right to bring his action. Makham Lai 

Muker jee v Nalin Chandra Gupta 35 Cal 17L 
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23A—0ontract— ‘Brokeia and meddlers— 

E stortionate clai m —Li tigant s— Protection — Pro- 
fessional aid 

All litigant’s entitled to the protection of 
the Court from f Ktortionate claims made upon 
them by those vvnose professional aid they seek. 

Brokers and meddlers in litigation, who avail 
themselves of the weakness and ignorance of 
suitors to ol^tain from them, under a pretence of 
services to be rend<»red, engagements for the pay- 
ment of money, will find that protection will be 
afforded by the Court agains^ them also. 

Roop Narain Misr v Kasheeram Ling 
Timbiram 2NWP67. 

23B— Suit on behalf of principal. 

Where an attorney sues on behalf of his prin- 
cipal, the suit should be brought in the name of 
the person for whom he professes to appear and 
not in his own. Choonnee Sookul v Hut» Per- 
aliad. 1 N W P 277. 

(11) General Cases. 

24— When a party has seen an order of refer- 

ence to arbitration and authorized bis attorny to 
•consent to it, even though he does not sign it, that 
writing may be regarded as a special authoriza- 
tion in writing to his attorney to consent to the 
terms referred to therein. Bhanmal v 

Matkuradas (t Bom L R 261). 

25— Attorney and client- Code of Civil Proce 
dure (Act Xtv of 1882) ss 2 and S9 — Appoint- 
ment of attorney — Retainer, how revoked — Con- 
tinuance of authority — Taxation of costs time co- 
vered by— Cause by action— Limitation. 

An attorney’s authority to act for a client 
does not terminate until the same is revoked 
with the leave of the Court by a writing signed 
by the client and filed in Court as provided for 
in Sec 39 of the Code of Civil Procedure (Act 
XIV of 1883). The cause of action for attorney’s 
costs arises when the work for which he was re- 
tained is completed. (1 Q B 702). 

In a suit, if the decree dire» ts that certain 
party thereof should pay certifn costs, the au- 
thority of the attorney acting for such a party to 
the suit continues even after the iudgraent and 
covers the entire period taken by the taxation, of 
such costs, for until taxation, the amount payable 
by the client under the decree could not 
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ascertained, (L C 29 Ch D 351 referred to.). 

Atnl Chundep Ghose v Laksbman Chundea? 
Sen. 13 C W N 1172 = 36 Cal 609= 

2 Ind Gas 830. 

26.— Counsel’s costs — Practice to allowing 
costs of counsel — Costs of third couucel in a 
defended lonec cause — Party and party costs — 
Attorny and client costs— Practice governing the 

allowing of costs Taxing Master’s decision — 

Review by the Chamber Judge— High Court 
Rules and Forms, Rule 577. 

As a general rule, the -Tudge in Chambers will 
not interfere with times of taxation which are 
entirely within the Taxing Master’s discretion 
I or go into details of such discretionary items, but 
I there is nothing to prevent him from doing so 
I if it appears to him that the interests of justice 
I require his interference ; and it would be' his 
I duty in all such cases to review and revise 
taxation and judge and decide for himself what 
would be a just order to make under the 
circumstances. 

When a party to a suit has already briefed 
two counsels for hearing and a third is intmc- 
ted to make an application to transfer the case 
from one Judge to another, the costs shall be, in 
the absence of any order making the costs, costs 
in the casp, disallowed between party and party, 
though they may be allowed between attorney 
and client. 

A party to a defended long cause is entitled 
to appear by two counsels, if both counsels 
attend throughout the hearing and the other party 
is ordered to pay costs ot the suit their brief fees 
and full refreshers would be allowed on taxation 
agaist losing party. If the suit is conducted by 
one counsel only throughout, the full refreshers 
of the conducting counsel and a nominal refre- 
sher of 2 G. Ms of the other counsel would be 
properly allowable against the opponent if order- 
ed to pay costs. If the absent counsel attends 
for portions of the time the case is at hearing, his 
refresher proportionate to the time hf* attends 
would also be properly allowable in addition to 
the full refresher allowed to the counsel who at- 
tends and conducts the case. 

When a party to a defended long cause en- 
gages two counsels he has a right to the services 
I of at least one of them . He is under no pbli- 
I gation whatever to engage a third counsel. If 


* 
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both counsels find that they would, owing to other 
engagements, be unable to go in and conduct the 
case when it is called, it is obviously the duty of 
one of them to return the brit f . 

A party is at liberty at any time to employ a 
third counsel, but this right of employing a coun- 
sel must not ba allowed to work hardship on the 
losing opponent. 

If three counsels are engaged before the hear- 
ing it will be for the Taxing Master to consider 
the fees and refreshers of which two he will allow 
b*^tween party and party which counsel-fees 
should go between attorney and client. A soli- 
citor engaging three counsels is entitled in the 
event of his recovering costs from the opponent, 
to have his third counsel’s cnsts taxed between 
attorney and client if he proves express authority 
from his client or if he iproves that some peculiar 
contingency arose which made it necessary for 
him to engage a third counsel in order to safe- 
guard his client’s interest. 

If a third counsel is add^^d after the hearing 
of the suit has commenced such addition must he 
at the cost of the party doing so. Banoo Begum 
V Mir Aun Ali. 9 Bom L R 983= 

32 Bom 262. 

See also:— Costs. 

Attorney-General. 

See Advocate-General. 

Attorney, improper conduct of. 

See Attorney. 

Attorney lien on cause. 

See (1) Set off— set allowed. 

(2) Pleader-Bemuneration. 

Attorneyship-Examination. 

1. — Attorneyship i examination. Board of 
examiners, direction of — Mandamus — Jurisdic- 
tion of the Court to interfere— Letters Patent, 
1865, ols. 9 and 10-Specific Relief Act ( 1 of 
1877 ) Section 46— Rules of the High Court, Nos. 
Ill to 118 and 122. 

SemUe, the Court has no jurisdiction to 
interfere with the discreHon of the Board of 
Examiners and cannot, where there is a discre- 
tion imposed on any body, issue a writ of 
man<lamus to compel that body to exercise 
that discretion in any particular way, but can 
only co'^pel the exercise of that jurisdiction in 
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a manner fair, candid and unprejudiced and 
not arbitrary, capricious or bias'ied, much less 
warped by resentment or personal dislike. 

Per WeKxJro^ffef J — The Court cannot dis- 
pense with the production of the certificate men- 
tioned in rule No. 116 of the Original Side of 
the High Court. 

The Court will not interfere with the consci- 
entious exercise by the examiners of the dis- 
cretion which the Court has confided in them. 
Puma Chandra Dutfc, an articled-clerk. 
12 C W N 873=4 M L T 157. 

=35 Cal 915. 

Attornment. 

Sec (1) Landlord and Tenant — Constitution 
of Relation— Acknowledgment of Te- 
nancy by Receipt of rent, 

(2) Landlord and Tenant— Transfer by 
Landlord. 

(6) Landlord &. Tenant. 

(4) Rent suits, 

(5) Punjab Tenancy Act s. 68, 

—Notice of— 

Sec:— Registration Act s, 49. 

Auction & auctioneer. 

See (1) Sale by auction. 

(2) Sal*^. 

Auctioneer. 

See (1) Sale by Auction. 

<2) Principal & agent. 

Auction-Purchaser , 

See Cases under (1) Civil Procedure Code, 
8. 244 — ^Parties to suit. 

(2) Civil Procedure Code, s. 244-Que8tioii8 
in Execution of Decree, 

(3) Limitation Act, (1908) a. 10, 

(4) Sale for arrears of Rent— Bights^ aud 
Liabilities of Purchasers. 

(6) Sale for Arrears of Revenue— Pur- 
chasers, Rights and LiabRties of, 

(6) Sale in Execution of Becree-^Pur- 
chasers, Rights of, 

(7) Sale in Execution: of Decree — Pur- 
chasers, Title of. 







2091 


DESAI*S OSMl. OIVIL DIGEST. 1811 - 1912 . 


2092 


Auction Purchaser-<7o««Z£?. 

(8) Sale in Execution of decree —Setting 
aside Sale— Bights of Purchasers. 
Auctioti purchasep rights of— See Bengal 
jl^cfcg— Bevenue'‘Sale Law and Execution Sale^ 
Auction purchaser— Reversal decree on 
appeal-See 31 Cal 499; 27 Mad 94. 

Auction purchaser in money— decree— 
not a representative of judgment-debtor. 

See 0 P 0 0 21 r 89. 

—Purchaser -Bight acquired by, before 
confirmation of sale, nature of Pre-emption- 
General 10 0 C 273. 

—Accretion— Bight of— at revenue sale— 
Alluvion— General. 8 C W N 676. 

-Sale. 

Sec Oases under — 

(1) Sale by auction. 

(2) Sale. 

(3) Execution of decree. 

(4) Execution sale. 

Auditor. 

See Company— Windinf; up — Liability 
of Officers. Limitation Act ( 1908 ) 
Art 36. 

Aulad Dukhtari. 

Aulad Dukhtari— Hindu Law— Miscellane- 
OU8, 6 0C138. 

Aulad Pisari— Hindu Law— Miscellaneous, 

6 0 C 132. 

Author. 

Sec Copyright. 

Authorised Agent. 

See (1) Principal & Agent. 

(2) Letters patent High Court— N W P 
im S. 8. 

Authorities on Law-Adoption, 

See Hindu Law— Adoption, 

Authorities on Law of Inheritance. 

Sec Hindu Law Inheritance. 

Authority. 

See cases under: — 

Precedent. 

Authority of Agents 

See Principal and Agent. 


Authority of Counsel to compro- 
mise case on behalf of his client. 

See (1) Pleader and client. 

(2) Compromise-Oomproraise of suits un- 
der CPC. 

Authority of father to give girl in 
marriage. 

Sec (1) Hindu Law-Marriage 

(2) Mahomedan Law — Marriage. 

Authority of, to Bind Client. 

See Pleader. 

Authority of wife to pledge hus- 
band’s credit, 

Sec Husband and wife. 

Aulrefo's convict. 

See Act XII I of 1859. 

Ava, Kingdom of— 

See Civil Proeedure Code, { 1908 ) 0. 26. rr. 
6, 7. 

Average profits. 

1, — Average profits— Estimate based on, — 
when to be accepted^— Accounts between mort- 
gagor and mortgagee. 

An estimate bas^d on average profits cannot 
be accurate, but if moderate and reasonable can 
be adopted on the ground that it is fair to draw 
inferences against the mortgagee in possession 
because he being a party who alone knows the 
actual facts has failed to keep the accounts in a 
manner in which a Court can safely accept them, 
Kundanmal v Kashihai. 4 Bom L R 4= 

26 Bom 363. 

Sec also— Mortgage. 

Average rate of rent. 

See (1) Landlord & Tenant. 

(2) Enhancement of rent. 

(5) Abatement of rent. 

Avubhavom tenure. 

See Landlord & Tenant, 

Award. 

Sec (1) Act XIU of 18i8. 

(2) Appeal— Arbitration. 

I (2A) Costs. 

t (2B) Madras Boundary Actj ss. 21, 26^ 28, 
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(20) Right of Suit-Aws^rds, Suits concern- 
ing. 

(3) Small Cause Court. Mofussi I— 'Juris- 
diction-Arbitration, 

(4) Special or Second Appeal— Small 
Cause Court Suits — Award. 

(B) Survey Award. 

—Application to file — 

Sec (1) Certificate of Administration-Right 
to sue or execute Decree without 
Certificate. 

(8) Costs— Special Oases — Award, 

(x^) Guardiau— Duties and powers of 
Guardians. 

(4) Interest. 

(ft) Jurisdiction— Suits for Land-Gene- 
ral Cases. 

(6) Limitation Act, [l^>08] Art. 17S. ' 

— (?laim under- 

See Attachment— Subjects of Attachment- 
Expectancy. 

—Effect of— 

See (1) Hindu Law, Joint Family — Nature 
of Joint Family and position of 
manager. 

(2) Jurisdiction — Testamentary and In- 
testate Jurisdiction. 

(3 ) Nawab Nazim’s Debts Act. 

(4) Panchayet 

(3) Res Judicata— Adjudications. 

--Los# of — 

See: — Evidence — Civil Cases— -Secondary 
Evidence-Lost or Destroyed Documents. 

Award. 

1. — Suit to enforce-CivU Pro. Code-— Award 
by Ecclesiastical authority. 

Even where th« Code of Civil Procedure is in 
force it ha.s been held that the special procedure 
relating to arbitration and awards is not imper- 
ative upon a plaintiff, but that he is at liberty 
to bring a Suit to enforce an award, (see 4 M H 
0 119),' Much more would this be so where 
there is no special procedure for th« purpose of 
making awards, decree of Court. An award by 
Ecclesiastical authorities on a aecul ir matter is 
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not exempt from the usual rules regarding arbi- 
tration. Maung Ptt V U De Wainda. 

U B R 1899-1896, Vol. 11, 11. 

2.— Suit to set aside an-Grounds for impugn- 
ing an award. 

The improper omission to taka evidence viti- 
ates an award. As stated in Russell on the Po- 
wer and Duty of an aibitratior, (7th Ed„ 665^: 
‘•The award may be impeached if the arbitrator 
make his award without having heard all the 
evidence, or having allowed^ the party reason- 
a''le opportunity of proving his whole case. There 
being //‘iww facie ground for impeaching the 
award because of the rejection of evidence, it was 
incumbent on the other side to meet the objec- 
tion and show that it was not well-founded. It 
is nec<^S8ary in a country where arbitration is 
so frequently abused, t > make sure that when a 
prima fac\e case is established against the vali- 
dity of an award, it is conclusively rebutted. 
Ma Than v. Maung Pyo. U B R 1899— 
1896. Vol. II, 13. 

Notes-Ref., U B R 1897—1901 Vol. II, KX 

3.- Arbitration- A ward of arbitrators-Ground 
for setting aside award . 

An award should nob be set aside as invalid 
on the ground that the inquiry was somewhat 
perfunctory. Had there been an appli<'ation to 
examine witnesses, and this had been refused, 
probably this procedure on the part of the arhi • 
trators would have amounted to misconduct inv.*- 
lidatiug the awird and making the reference 
voidable. The fact that the Buddhist Law as 
administered in our Courts was not followed is 
not a good ground for setting asidfe the award 
(18 I A 7H, Ref.). The fact that the award does 
not follow strict law as to the fractious of parti- 
tion is not a good ground for putting aside the 
award. It is often desirable that parties should 
resort to arbitration rather than come to Court. 

' The arbitrators have local knowledge. The 
parties, their witnesses, and the arbitrators can- 
not fail to be usefully influenced by public 
opinion in their village, and such arbitration 
often Affords a better means of getting at the 
truth of fact than a suit in a Court of law.. |.t 
is therefore on this ground undesirable to lightly 
set them aside. Moreover, the agreement to 
I refer to arbitration is a contract, aud the award 
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in tb^ absence of gooi cause must be treated as 
a part of the contract. 9 All 253, Ref. Ma Yu 
T Ma Kalama. D B R 1892—1896 Vol II, 15. 

4. — Arbitration- A ward of arbitrators. 

Where a reference to arbitration was made to 
four elders and no provision was made that, in 
cai>e they did not agree, the award of a minority 
or of a mijority should be binding, the award, 
unless made by all four elders, could not be en- 
forced. ■ Mating Kan v Ma Hmwc Chon. 

U B R 1892-1896, Vol. II, 18. 

Motes— [Fol: 3 L B:R 10.5; Ref.> U B R 1902- 
1903, Vol n, Arbitration 1 ; 0 B R 1897- 
1901, Vol. II, Arbitration 5 ] 

5. — Arbitration-Award of arbitrators. 

A contract was made by the parties to refer 
tiie matter in dispute to three arbitrators, who 
were named, and it was provided that in case 
there wa? disagreement, the decision of the majo- 
rity was to be binding on the parties. One of the 
arbitrators refused to have anything to do with 
the arbitration, and the other two, acting by 
themselves gave a decree in favour of the plain- 
tiff-respondent in this case It appears that the 
Judge considered that the clause providing that 
the decision of a majority of the arbitrators 
, should be binding made it of no consequence 
whether one of the arbitrators refused to act or 
not. The District Judge before whom the case 
went on appeal took the same view. Held^ that 
an enquiry and d*^ci,sion by two of those persons 
in the absence of the third must be invalid. Th^ 
enquiries, arguments, influence, and opinion of 
the absent arbitrator might be most material to 
the (Sause of, at any rate, one of the parties to the 
reference. Although the opinion of the majorifev 
was to prevafl, all were to arbitrate, that is, to 
take part in the enquiry and decision. 

Mating Kye v Maung Tha Zi Aung. 
U B R 1892-1896, Vol. II, 19. 

6. — Limitation. 

A general reference to arbitration in Upper 
Burma does not necessarily incUnle a power to 
throw out a claim on the preliminary point of 
limitation unless the matter is expressly provided 
for. But if the reference can be taken as includ- 
ing ‘■he power of determining a preliminary point 
of limitation, there would sti|i be an implied 
that the question would be deeid- ' 
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ed under the law in force in the country and not 
under a foreign or obsolute law. Unless it is shown 
to be otherwise it could not be in the contempla- 
tion of parties that their rights should be adjudi- 
cated upon in accordance with the provisions of 
any law other than that of the land. 

Ma Min Ku v Maung Tha Nyun. 
D B R 1892-1896, VoL 11,9. 

Notes— Ref., 2 L B R 1)0, U B E 1 807- 190 i, 
Vol. II, 21.] 

7 — Remission of award to arbitrators for re- 
consideration — Neglect of arbitrators to comply 
with orders of remission. 

Where an award was remitted to the arbitra- 
tors for re-consideration with an express injunc- 
tion that a full inquiry was to be made and where 
the arbitrators took no evidence, but made their 
second award merely on the strength of a local 
inspection. Meld that the award so made as above 
described must be set aside. 

Sujan Rai v Jhabba AWN 1893. 45. 

Notes-Ref. 18 All 122. 

8— 9— Suit to set aside an, made without 
intervention ot Court— Cause of action. 

'1 here is nothing in the section of Oh. 37, Civ, 
Pro. Code, whether a. 325 or another, permitting 
a suit to set aside an award. The suit allowed by 
s. 325 is one to file an award, which is a different 
thing. The question is whether under the ordinary 
common law or any sp'^cial enactment a suit will 
lie to set aside an awird made without the inter- 
vention of a Court The Specific Relief Act, Hfas. 
IV and V sst out certain cases in which contracts 
may be rescinded or cancelled ; but nothing is 
apparent which wOuld bring this award within 
such classes of cases. I! endeavour is made to 
enforce the award by suit or otherwise, a cause of 
action may arise or the suit may be resisted. 

Ma Tha Hmwe v Ma Fin Tha, 

L. B. R. 1893—1900,480. 

10 — Judgment in accordance with award 

Pronouncement of - In appellant’s absence-lm- 
gularity-Second award differing from first— Lega- 
lity of. 

The objection that an award was confirmed »nd 
iudgment passed in appellant’s absence if not 
urged in the lower Court cannot be allqi^ in 
second appeal a^ it is merely p jrr^uk^iS^y md 
not a fatal error where the Comk; fcfn«od 
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cepfe the award on the ground oi its incomplete- 
ness and orderd to file a second award after inves- 
tigation, such second award, confirmed after the 
expiry of time for objections, is legal though it 
may differ from the first award Kata Singh v 
Pohu 50 P R 1881. 

11 — J udgment — Arbitrations —Review. 

A judgment passed in accordancf^ with the 
award of arbitrators is open te review, Buta v 
Gmi Das 111 P R 1881. 

12 —Private award — Propriety of decree there- 
on under s 525, Oiv. Pro. Code, 1877. I 

A private award passed m an arbitration made 
without the intervention of Court is too indefinite 
to be converted into a decree under s. 525, Oiv. 
Pro. Code, 1877, Dharam Das v Ajudhia 
Pcrsbad 77 P. R. 1882. 

Notes— Ret , 31 P. R. 1910=11 P.W R 1910. 

13 — Appeal — Award — One of the arbitrators 
signing blank paper — Arbitrator, absence of one, 
from part of hearing — Civ. Pro. Code (Act XIT of 
1882), 8. 516. 

An appeal lies, when there is no award in fact r»r 
when there is a ^oid award. When there was when 
no proper compliance with the requirements of 
s, 616 of the Code, the award was ineffectual and 
in fact void, and an appeal lay frem the decree or 
judgment based upon the award made by the 
arbitrators. S. 516 of the Ovide contemplates an 
award in writing properly signei by the persons 
who make it. Where an award had already been 
made and a judicial decision arrived at, a subse- 
quent embodiment of the decision of the 
arbitrators in certain papers which already 
bore the signature of one of them and was 
signed subsequently by the others, did not 
vitiate the judicial act of the arbitrators. The 
absence of one of the arbitrators from a part of 
the hearing vitiates the judicial character of the 
proceeding Where the absent arbitrator signs a 
blank paper on which the decision is written out 
by the other arbitrators, the award is void, 
Benode Lai Pakrasi v Pfati Chandra 
Pakrasi ^ L J 14 j3, 

14j— A rbitration — Submission out of C^urt, if 
revocable— Argeemeot to refer to arbitration, 
if of personal nature — Legal representative of 
deceased party, if and when b'lund by award — Ar- 

0. a 132 
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bitrator, when can make alteration in award — ' 
Award, completion of, what constitutes— Minor, if 
can enter into submission — Guardiau’s power to 
submit to arbitration on behalf of his ward- A ward, 
effect of— Verbal submission to arbitration, affect-* 
ing immoveable property, if valid— Registration 
Act (in of 1877), s. 17— Registered agreement 
to refer to arbitration— -Variation-Evidence Act,' 
s 92 —Pleadings, amendment of-Award vitiated, 
if can be waived — Waivear-Proof, necessrry — 
Incomplete award-Submission to arbitration, 
construction of — ^Award, unreasonableness of- 
Award, when cannot be set aside for not deciding a 
question. 

The submission of an existing dispute, once 
validly made, is not revocable without just and 
sufficient ca’»se, even in the case of a submission 
which has not been made a rule of Court (12 M I 
A 112 Ref:). Agreements to refer to arbitration 
cannot, therefore, be rightly deemed as essentially 
of a personal nature, revocable at • the 
mere will of a party. Whether a legal 
representative of a deceased party is or is not 
bound by, or entitled to enforce, the contract to 
refer to arbitration, depends upon the nature of 
the right which forms the subject-matter of the 
reference ; that is, upon the question, whether 
the right is purely personal or surviv#>8 to the 
legal representative. If, upon the death of a 
party to arbitration proceedings, his representa- 
tive in interest becomes a party thereto and 
proceeds with the investigation, the award is 
binding upon him. When the arbitrator has 
made, or made and published, his award as a 
completed instrument, his power is wholly at 
an end, If after executing the award the arbi* 
trator exercises afresh judgment on the case 
and alters the award in any particular, the 
alteration is merely nugatory, and his act is 
like a spoliation by a mere stranger. Until the 
arbitrators have finally published their award 
as their final determination, they may make 
alterations therein. What constitutes a com- 
pletioE of the award may depend upon the 
terms of the submission, and upon the facts and 
circumstances of the individual case. As an 
infant is unable to bind himself by contract, he 
cannot enter into a submission, which will 
render the award absolutely binding on him. 
In the case of a pending suit, the Court may 
authorise a sub 11 issmn to arbitration so as to 
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tender the award binding on the infant. A 
guardian may submit to arbitration on behalf 
his ward so as to bind both himself and the 
ward; though, where the guardian is, in his 
individual capacity, a party to the submission, 
and his interest in the controversy submitted 
happens to be adverse to that of his ward, he 
has no power to submit on behalf of his 
ward. An award can only bind the parties to 
the arbitration. A verbal submission to arbitra- 
tion, as a result of which title to immoveable pro- 
perty is likely to be aSected, is valid. The al- 
lowing an amendment of pleadings is in the dis- 
cretion of the Court; but the discretion is judi- 
cial and not arbitrary; and an erroneous exer- 
cise of it is capable of correction by a Court of 
appeal. Leave to amend ought to be granted, 
unless the party applying is acting mala fide or 
by his blunder has done some injury to his op- 
ponent which cannot be oompensated by award 
of costs; otherwise, whether the original omis- 
sion arose from negligence, carelessness, or ac- 
cidental error, the defect may be allowed to be 
remedied if no injustice is done to the other side. 
Though an arbitrator may have been guilty of 
ftome irregularity in the course of the reference, 
it will not vitiate the award, if the conduct of | 
the parties be such as shows that they have i 
waived any objection on account of it. The wai- 
ver must be Mearly made out, and the party 
must te shewn to have full knowledge of the de- 
fect which he is said to waive. The arbitrator 
must be careful to see that his award is a final 
decision of all matters requiring his determina- 
tion, and his failure to determine any of them 
may completely vitiate his award; this would be 
specially the resnlt where there is such a con- 
nection and inter dependence between the va- 
rious matters covered by the submission tliat 
the decision and disposition of some of them only 
ro the exclusion of others, would operate to pro- 
duce injustice between the parties. But this 
P'buMple has no application, if the submission 
can be construed to empower the arbitrator to 
awnrds. An award is none the less 
final, though it does not ex<^cute itself or prec- 
lude all future controversies: if it leaves nothing 
to be done but the performance of some ministe- 
rial act, it is not faulty for want of su.‘h finality 
and certainty; the principle applicable is rerttim 
* reddi potent, (That sufileiently 
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certain which cm be made certain). Ihe Court 
is always reluctant to entertain the objection 
that the award, as distinguished from the sub- 
mission, is unreasonable. An award will not 
set aside if the question undecided was not 
notified to the arbitrator as a matter in difference 
or the parties showed by their conduct that 
they did not mean him to decide it. Ramji 
Ram V Salig Ram. 14? C L J 188. 

15. — Decree in accordance with award — 
appeal. 

Where the judgment of a Court is in accor- 
dance with the a ward, it is not appealable. 

Jagmandhar Das v PiaH Lai. 

AWN 1881, 17 

16. -C P C Sch.ll,r 20 C==Civ. Pro. Code, 1877, 
Oh. 37 and s. 525) — Filing private award-Amend- 
ment of plaint takinsr case out of scope of Oh. 
37 — Appeal. 

Where, on an application to file a private a- 
ward in Court under s. 525, Civ. Pro. Code, 1877, 
the Munsifi ordered the applicant to amend the 
plaint, after the first hearing, misunderstanding 
the provisions of s. 525, by which amendment 
the case was taken out of the scope of s. 37, Civ, 
Pro. Code. Held that, under the circumstances, 
an appeal lay from the order of the Court of first 
instance. Ganesh Lai v Narayan Das. 

A WN1881, 29. 

17. — Award declaring title— Subsequent suit 
for possession-— Period of limitation. 

An award which only establishes the right of 
the plaintiffs to certain shares without directing 
that possession should be given in accordance 
with Its provision, cannot operate or be enforced 
as a decree. In a subsequent suit for possession, 
the awaid can be used as the evidence of their 
Tight, bit cannot extend the period of limitation. 
Mohan v Mohsin Ali. AWN 1881, 70*. 

18. — Arbitration— Compromise by parties be- 
fore arbitrator — Award on compromise — Decree 
on award-Civ. Pro. Code, ss. 621, 622 -Appeal. 

Where an arbitrator passes an award in ac- 
cordance with a compromise to which trhe parties 
to the arbitration had agreed and a decree is pass- 
ed on the award by the Court under s. 622, Civ. 
Pro. Code, 1882, such decree is 'not open to appeal. 
Deonarain Rai v JaisH RaL 

AWN 1885, 
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19.— Awards, power of Courts to question 
legality of. 

Courts of Justice, in dealing with arbitration 
awards, are not in the position of a Court of 
appeal or revision, nor are they called upon to 
consider whether such adjudications are consis- 
tent with their own views of the rights of the 
parties which became the subject of arbitration. 
The Court can interfere with the award only on 
the ground of corruption or misconduct, or other 
circumstances similar in nature to those mention- 
ed in ss. 520 and 521 of the Cfv Pro. Code, 1882, 
and well recognised as consituting sufficient rea- 
sons for setting aside arbitration awards. 
Parmeshri v Lachmin, A W N 1884, 14-8- 

20. — Civ. Pro. Code, s. 522— Award — Decree 
in accordance with award — Award bad in law — 
Appeal. 

A submission to arbitration provided for the 
appointment of two arbitrators, one to be chosen 
by each party, and ar. umpire: and it was fur- 
ther provided that in case of a difference between 
the arbitrators “the opinion of the arbitrator 
with whom the umpire agrees shall be consider- 
ed conclusive.” At the last sitting of the arbitra- 
tors an application was made for an adjourn- 
ment on the ground of the illness of one of the 
parties. No order was passed upon this applica- 
tion; it was simply recorded. The umpire there- 
upon requested the arbitrators to recoid their 
opinions separately or jointly, and make the 
same over to him the same day at or before i 
o’clock, The defendants’ arbitrator left the 
meeting, and did not record any opinion upon 
the subject-matter of the arbitration; hut it did 
not appear that there was any disagreement bet- 
ween the arbitrators. The plaintiffs’ arbitrator 
recorded an opinion, and the umpire, apparently 
without communicating with the other arbitra- 
tor, accepted that opinion and submitted an a- 
ward, upon which a decree was passed. 
that this was no award in law, and that an ap- 
peal would lie from a decree passed in accordance 
with it- Hafiz-tillali v Rahtnat-tillah. 

AWN 1908, 159. 

21.— Arbitration— Award— Oi rcumstances n e- 
cessary to render an award complete and effec- 
tual — Publicatiom. 

In India, as in England, it is necessary to the 
validity of an award that it should be nob only 
signed and executed by the person making it, 
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but also published. By publication is meant, 
generally speaking, a delivery to some of the 
parties to the award; and probably a holding of 
it by the arbitrator after notice to the parties for 
the purpose of delivery might be held to effec- 
tuate the award. Fatima Kubra v Shah 
Wilayat Husain. A W H 1899, SO. 

22. — Suit to recover money due under an a* 
ward— Su't to recover unspcured debt — Limita- 
tion — Act XV of 1877 (Indian Limitation Act), 
Sch. II, art. 113. 

Held that an award on an arbitration for the 
division of the property of a deceased q)erBon 
amongst his heirs, by which award it was^provid- 
ed that certain specified persons t amCngst the 
heirs should become h'ahle for the payment of a 
certain specified debt due by the deceased, did 
not give the creditor afresh cause of action baa- 
ed on the award for the recovery of such debty, 
but at most a fresh starting point for Un^itatipn 
in respeet of a suit to recover it. (5 All 263, 16 
All B, Ref & Diss.). Gopal Lalji ▼ Raman 
Lalji. AWN 1897, 144. 

23. — Mere dissatisfaction does not render an 
award ineffectual — Agreement to repudiate. 

Held that an award has the force of a , binding 
contract or final judgment unless theiY^ha®, been 
an agreement to repudiate it, the mere ^fy^soion 
of dissatisfaction with it by both the parties, be- 
ing insufficient to render it ineffectual. ^ 
Pokerdaa v Bolumal. 1 S L R 286. 

24— Suit to enforce— Award— Suit for the 
enforcement of an award— Specific performance 
— Specific Relief Act, ss. 21, 30. 

Where in suit on an award to recover a cer- 
tain sum of money allowed by the arbitrator, it 
was contended among other things that having 
regard to ss. 21 and 30 of the Specific Relief Act, 
the plaintiff was not entitled to have the award 
enforced. Held^ that the objection proceeded on 
the assumption that the suit was one for specific 
performance, which in fact it was not; but it 
wis a suit for the recovery of money and for re- 
lief incidental thereto. 

Fardunji v. Jamsetji, 5 Bom L R 708 « 

28 Bom 1. 

Notes.— -Ref; 19 M L J 220, 

25— Non-delivery of — Non-delivery of verdict 
— Liability to be sued— Fraud. 

Defendant passed a bond, in 1889, in favour 
of plaintiff payable in two years. In 1898, the 
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plaintiff brought a «uit on the bond; but soon 
withdrew it as the parties agreed to refer their 
disputes to the arbitration of defendants 1 to 4. 
The arbitrat'^i 8 <lf 1 vered no written award; and 
in consequence tiic plaintiff brought a suit asain- 
stthe defendants I to 6. alleging that the arbi- 
trators gave only an oral award and that acting 
in collusion with defendant 5, they omitted to 
give a written awa^d whereby his original claim 
was time-barred. The lower appellate Court 
awarded plaintiff’s claim against defendants 1 to 
4, but dismissed it against defendant 6; Held^ 
dismissing the claim as against defendants 1 to 4, 
that they could not be presumed to have acted 
fraudulently merely because they failed to satis- 
fy the Court that their delay was due to the ne- 
gligence of the parties. Savalappa v. Dev- 
chand, 3 Bom L R 691=26 Bom 132. 

26— Award — Objections to it~Alleged mis- 
conduct of the arbitrator-Dismissal of objections 
— ^Decree in accoidanoe with the award— Incom- 
petency of appeal from such a decree. 

Parties to a suit nominated a sole arbitrator 
whose appointment was duly confirmed by the 
Court. The arbitrator submitted his award, to 
which the appellant filed a great number of ob- 
jections which were all more or less frivolous. In 
some the arbitrator was charged with miscon- 
duct, but, on th6 face of the objections, it was 
perfectly clear that there was no misconduct 
within the meaning of that expression in the 
Chapter on Arbitration in the Civ. Pro. Code, nor 
anything that could justify the Court in setting 
aside or remitting the award. Those objections 
were considered and disposed of by the Court, 
which passed a decree in accordance with the 
award. From that decree the appellants appeal- 
ed to the Chief Court of the Punjab, which dis- 
missed the appeal on the grounds that the appeal 
could not li^*, inasmuch as it did not appear that 
the decree was in excess of or not in accordance 
with the award. HpU, that the decision of the 
Chief Court was perfectly right. 

Hanspaj v- Sundae Lai, 
10 Bom L R 581=12 C W N 585 = 

7 C L J 520=138 P L R 1908=35 Cal 648, 
P C=35 I A 88=80 P R 1908 = 99 P W R 
1908=18 M L J 266=4 M L T 25= 
14 Bur L R 146. 

NotCS:-"Ref:l2 0 C 40; Appl: 1 Ind asC 69^, 
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27 — Appeal from an award. — 

An appeal does not lie from a decree propoun- 
ded under s. 522 ^nf the Civ. Pro Code, except in 
so far as the decree may be in excess of or not in 
accordance with the award, Gliulam Jilani v. 
Muhammad, 4BomLR16i. 

28 — Time fixed for filing— Expiry of time on 
a holiday — Civ, Pro, Code, 1882, S. 521. 

When the time fixed by a Court for filing an 
award expires on a day on which the Court is 
closed, and it is filed on the next day, field, that 
the award must be taken to have been filed with- 
in time. Muhammad Yusaf v- Karim 

Bakhsb, 9 P L R 1900. 

29— Order to file — Amendment of decree — 
Jurisdiction-Civ. Pro. Code, ss 200,522,525,526 — 

On an application made under s. 525 of the 
Code of Civil Procedure that an award be filed in 
Court, the District J udge made an order that the 
award be filed and a formal order was drawn up 
to that effect. The applicant made an applica- 
tion for execution of the formal order (which she 
called the decree of the District Judge ). Her 
application was rejected on the ground that there 
was no decree capable of execution. She then 
applied to the Court of the Judicial Commissioner 
under s. 206 of the Code of Civil Procedure to 
amend the so-called decree of the District Judge, 
so as to bring it into conformity with the judg- 
ment, Ifeld. that the Court had no power to 
grant the application under s. 206 nf the Code of 
Civil Procedure, the order of the District Judge 
having been made under s. 626 of the Code, and 
the formal order giving effect to it being in con- 
formity with the same. Held, that, having direct- 
ed the award to be filed, the District Judge 
should, as the next step, have pronounced judg- 
ment in accordance with the award, upon which 
a decree could follow under the provisions of s. 
636 read with s 522 of the Code of Civil Proce- 
dure. Beld, further that on the application of 
any of the parties to the suit, the District Judge 
could proceed to give effect to the award in the 
manner contemplated by s. 622 of the Code. 
Gulah Kuar y. Thakur Shco Ratan Singh, 

4 0 C 82. 

30 — Award, validity of — Private reference 

—Some of the plaintiff’s parties— Stamp, want of, 
objection in second appeal.— « 

An award on a private reference, made by some 
of the plaintiffs and the defendants, is binding oir 
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the rights of the parties to it. The award is not 
invalid on ths ground that all the plaintiffs were 
not parfies to it An objection as to want of 
stamp cannot be taken for th<» first time in se- 
cond appeal. Jadu Nath Chowdhry v. 

Kailasdas Chunder Battacharjee, 
10 CLJ 41=2 Ind Gas 414=37 Cal 63 = 

14 C W N 75. 

31- ~Construction of document — Award- 
Term in an award granting pre-emption to the 
co-owners over the joint family property— Pro- 
perty 8o|d through Court in execution of decree 
— The condition of pre-emption attaches to pri- 
vate and voluntary sale— Oourt-sale not effected 
by the provision. 

An award, which effected partition of certain 
family property, provided, among other things, 
that, in the case of a sale by any of the co- sharers 
of his portion of the house of residence, he should 
sell it to his co-sharer for Rs. 1,800, and that he 
should no*" sell it to an outsider until the expira- 
tion of two months from the date of a notice in 
writing saying that they(co -sharers) were not will- 
ing to buy it. The share of one of the co-sharers 
was subsequently sold in execution of a decree 
against him and purchased by an outsider, 
The other co-sharer then sued to have it declaT*- 
ed that the purchase at the Court-sale was not 
binding upon him .• Held that the privilege 
which the award conferred upon the co-sharers 
of becoming purchasers by pre-emption attach- 
ed to sales made privately and willingly, and 
not to sales m invltum, Vithal Narayan 

Karandikar v Maruti Narayan Kale. 
12 BomL R 582=7 Ind Gas 663= 
34 Bom 567. 

32 — Private award— Suit based thereon inde- 
pendently of the summary procedure under s.515 
Civ. Pro. Code, 1882— Limitation for such suit— 
Decree appealable— Award affecting property out 
of British India,— 

Mdd^ that a suit can be brought upon a pri- 
vate award independently of the summary pro- 
cedure authorized by s. &25, Civ. Pro, Code, 1882 
( = 01s, 20 and 21 of sch. II to Act V of 1908), and 
the decree passed therein is appealable, although 
there is no appeal from a decree passed in a mere 
siimraary proceeding under Oh. XXXVII nf the 
Code ( =sch. II of Act V of 19o8 ). The differ- 
ence between the two proceedings is:— ( a ) An 
award can only be filed, as the result of a sum- 
mary proceeding, provided that It is free from each 


Award-Conid. 

and all of the defects under s. 620. Civ. Pro. Code 
r=01s. It and 15 of sch. 11 to Act Y of 1908 j, 
and it can only be so filed within six months of 
its being given. ( ^ ) A suit, however, can be 
well based upon a defective award — the Court 
having power to rectify its defects— and it can 
of course be brought at any period which the law 
for the limitation of suits permits, Ohiten Ueld, 
also, that an award affecting property in a Na- 
tive State cannot be converted into a decree by a 
British Indian Court so far that property is con- 
cerned. (77 P R 1882, Ref;) Wazip AH v. 
Sheik Mulkyar, 11 P W R 1910=34 P R 
1910=5 Ind Gas 597=183 P L R 1910. 


S3 Arbitration — Award — Minor bound by 
the award— Grounds for setting ’ aside award- 
inequality of benefit under award— Erroneous 
view of law taken by {arbitrators , 


An award, which was open to no reproach 
but which affected the interests of a minor, was 
set aside at the minor’s instance on the grounds 
that he fthe minor; derived an inequality of 
benefit under it and that the arbitrators bad, in 
making the award, taken an erroneous view’ of 
the law.^ On appeal that neither ground 
was sufficient to invalidate the award: since the 
validity of the award must be determined in the 
light of the circumstances as they existed at its 
date, and not as they transpired some years after 
it had been passed by the arbitrators. (S M I A 
181, Ref:) Sakrappa Ltngappa Hcbsui* y. 
Shivappa Basappa, 12 Bom L R 984*: 

8 Ind Gas 647. 


34 — Civ. Pro. Code (Act XlV of 1882), Ch. 
XXXVII— Award-Finality of— Appeal— Revi- 
sion. 


In no case will an appeal lie. from a decree 
passed in accordance with the terms of an award 
of arbitration after objections have been beard 
and disposed of, and no question .arises under s 
522. Bat an application for revision will lie if 
the Court which passed the decree has committed 
an error in procedure or misused its jurisdiction. 
When the Court passing a decree in accordance 
with an^ward has dispo<»ed of all the objeotious 
made within the time prescribed under art. 158 
of the second schedule of the Limitatiojgi Act, revi- 
sion does not lie on the ground of error in pro- 
cedure for the Court not having considere(5(f an 
application containing further objections filed 


: 
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after the praacribed time. 

Panna Lai v Mussammat Soman. 
120 P L R 1002 F B = 89 P R 1902. 

Note«:— Ref. 1 P. R. 1908=58 P W R 1907, 
F.B.41P. R. 1905 = 63 P. L. R. 1905; 
Cited. 93 P, B. 1903. 

35_0i^. Pro. Code ( Act XIV of 1889 ), Gh. 
XXXV II — Award — Finality of — Powers of arbi- 
trators. 

A suit for possession, by partition, was referr- 
ed to arbitration, and the arbitrator nominated 
by the parties was ap:reed to be th^ sole arbi- 
trator to decide the matters in dispute in this 
suit, including the determination what joint 
property, moveable and immoveable, of every 
description, e'jfcept the immoveable prop'^rty^ out- 
side Briti'^h India is to be partitioned.’^ The 
arbitrator finally submitted his awasd on the 29th 
June, 1900, The Court disposed of objections 
made by the defendants and passed a decree in 
accordance with the award. The defendants 
appealed to the Chief Court and prayed that the 
memorandum of appeal be treated as an applica- 
tion for revision, if it shoul 1 be held that an ap- 
peal did not lie It w'»s contended on behalf of 
the appellants, (1) that they submitted to arbi- 
tration under pressure, unwillingly agreed to the 
appointment of the arbitramr, and the submis- 
sion to arbitration was therefore bad, (2) that the 
Punjab Courts had not jurisdiction to entertain 
the suit, and the reference to arbitration was 
therefore void, and (3) that costs should not have 
been decreed against them. Held, n ) that the 
objections now taken, that the appellants submit- 
ted to arbitration under pressure; that they un- 
willingly agreed to the appointment of the arbi- 
trator; and that the submission to the arbitration 
was bad, were not taken in the original Court 
and could not be taken on appeal. The object of 
taking these objections was to set aside the award, 
and to allow them to be taken for the first time 
on appeal would be to defeat the provisions of 
art. 158. sch. II of the Limitation Act, (2) That 
an appeal did not lie on the objections taken in 
the original Court. (3 J That the arbitrator was 
seized of the whole matter in dispute between 
the parties, except so much as was specifically 
execluded, and the question whether the suit was 
competent was one of the issues in the suit, and 
was as such referred to arbitration. The fact, 
that the issue as to competence was framed and 
decided by the original Court before the submis- 
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sion to arbitration, did not affect the arbitra- 
tor's competence to decide it as one of the issues 
between the parties, and the arbitrator was not 
bound to give an award on each point. (4) That 
the Civ. Pro. Code contains no mandatory pro- 
vision as to reference similar to that as to the 
award being made within the period allowed, and 
the appellants could have <^bj acted that there 
had been no reference to arbitradon, and their 
failure to do so did ndt entitle them to appeal on 
the ground. J lhat the order referring the suit 
to arbitration provided that the costs should 
abide the result of the finding of the arbitrator. 
It bad not baen shown that the decree for costs 
was not in accordance with the award. (6) That 
the reasons for holding that the objection on the 
ground that there was no reference to arbitra- 
tion could not be entertained on appeal applied 
equally to the application for revision, and on 
th<^ finding that there was a reference to arbi- 
tration, an award and a decree in accordance 
with that award, which the Oourfc below had 
no alternative to passing, the application to set 
.aside the award having been refused, no revision 
lay. ( 26 P R 1903, Ref, ) Per Andermi J—The 
whole case was referred to the arbitrator. He 
was competent to decide the question of jurisdic- 
tion which had not been finally decide! before 
th^ reference to arbitration. As regards revision, 
hHd, that no application lay, the original Court 
not having failed to ex<»cise a jurisdiction vested 
in it by law Or having acted illegally or with 
material irregularity in connection with the case. 
Pur Ken<uifjton, J—The original Court had found 
in fact that there was no misconduct, nrjd with 
the decree based on this finding the Chief Court 
had no authority to interfere either by way of 
appeal or revision. Seth Hansraj v Ganga 
Rani. 119 P L R 1 902. F. B. 

S6— Decree in terms of award, appeal from 
—Arbitrator, misconduct of— Award, grounds of 
setting aside-OtV. Pro. Code, ss. 521 and 623 — 
Appeal,— that a decree, which is in terms 
of an award, is not appealable on th<» ground of 
the misconduct of the arbitrator. The terms of 
s. 522, Civ. Pro. Code, seem to require that a 
distinction shall be drawn between an award 
which has no legal effect being void ah initio^ 
and an award which has legal effect unless and 
until it is set aside on any of the grounds men- 
tioned in cl. (a), (5), or (u) of s. 521 , Civ. Fro. 
Code. The award referred to in the final wprds 


2i09 


DESAl’s CENT CIVIL DlGEi'T. 1811-1912. 


2110 


i 




I 


I- 


% 

f 



kWBTd-Oontd. 

of s. J>22, providing that there shall be no appeal 
from the decree, except in so far as it is in excess 
of, or not in accordance with, “ the award,” 
clearly includes an award which the Court which 
passed the decree has been asked to set aside on 
some one or other of the grounds mentioned in 
cl. (a), (h) or (c) oi 8 621 and which the Court 
has refused to set aside on the grounds on which 
it was asked to do so. The decree referred to 
clearly includes a decree which has followed on 
a judgment in accordance with such award. 
Where therefore the Court has refused to set 
aside an award on the grounds mentioned in els. 
00i (^) of and has given judgment 

in accordance with the award, the deci’ee which 
follows on the • judgment so given is one from 
which no appeal lies, except in sn for as the 
decree is in excess of, or not in accordance with 
such award. Jagan Nath v Gajadhar. 

5 0 C 13. 

87 — Of arbitrators — No application for filing 
it in Court— Whether it can ha pleaded in 
subsequent suit — Deeds— Material alteration 
after execution and without privity of party to 
be affected by it, effect of — Deeds which have a 
continuing effect, and deeds taking effect at once 
— Distinction— Costs — Bdief given to plaintiff 
not being that which he claimed— Practice. 

An award of arbitrators can none the less be 
pUadM HI a subsequent suit, and if valid must 
he given effect to, though no appli^^ation 
for filing it in Court has been made, or such 
applics-tion has been unsuccessful, if its validity 
has not been actually put in issue on such appli- 
cation. (IS Cal 4U, P C Pol ). A material altera- 
tion made in a written instrument after its exe- 
cution and without the privity of the party to be 
affected by it, prevents the party in whose custo- 
dy the instrument has been, from making any 
use of it at all. (12 G P L R 33, Pol), But there is 
a distinction between those deeds or clauses of a 
deed which have a continuing effect, or are ex- 
ecutory, such as a covenant to pay a sum of 
money, and those which produce their full effect 
at the instant of execution, such as a conveyance 
of land. For no case can he found in which a 
deed or clause of a latter nature has been pre- 
vented from taking effect because the deed was 
altered after execution, so that an altered deed 
may bo given in evidence to prove any efiect pro- 
jdneed by it in oyiginj^l form at t^ie instaiit of its 
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execution, Or of any right which existed aliunde, 
and of which it is evidence. (25 All 680 Pol). In 
a suit brought by the plaintiff against the defen- 
dant the relief given to the plaintiff was not that 
which he claimed. Held, each party should bear 
his own costs throughout. Ganpat v Raiua- 
kpishnapuri, 6 N L R 1=5 Ind Cas 425. 

38. — Suit on award — Want of jurisdiction in 
arbitrators can be pleaded — Binding character of 
award — Award operates from its date Award dir- 
ecting partition effects severance at its date. 

In a suit to enforce an award, it is open to 
the defendant to urge and show that the award is 
not binding upon the parties for want of jurisdic- 
tion m the arbitrators. An award is equivlent to 
a judgment whether it has pasvsed into a decreee 
or not. l!j is binding upon the parties. When 
it directs partition to be effected, it dissolves the 
joint family; and from the moment of its date, it 
severs their joint interests. (18 Cal 414, 11 Bom 
L R 20 Pol.). Bhaurao Jivaji Tivle v Radha- 
bai Laxaniati Jivaji 11 Bom L R 4^G = 
33 Bom401« 2Ind'Cas431. 

39. — Award by arbitrators— Petition for v\ ibh- 
drawal of suit — Civ Pro Code 1882, ss 373, 620 
and 521, Ch XXXVil. 

The general powers, relating to withdrawal of 
suits conferred upon the Court by s 373, Oiv Pro 
code, are, when an award has been duly made by 
an arbitrator to whom the case is referred for 
arbitration limited by the particular provisions 
contained in ss 520 and 621 of Ch. XXXViI of 
the Code. Where by consent a suit was referred 
to arbitration and the arbitrators made the awaid 
within the time limited for making it and the 
plaintift put in a petition of objection to the aw- 
ard under s 521, Civ Pro Code, and before any 
order had been made on that petition, he put in 
an applii'ation for permission to withdraw the 
suit with liberty to bring a fresh suit, and that 
application was granted under s 373, Oiv Pro Cod^, 
held that the order was made without jurisdiction. 
Debi Chum Hanna v Bijra Prasad Jana. 

7 C W N 186. 

40.— Order on application to file award-Oiv 
Pro Code, 1882 s 626. 

An order made on an application to file an 
award under s 526 of the Civ Pro Code, is a de. 
eref? within the roeaning of that expression ^sd^- 
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fined in the Giv Pro Code, and an appeal lies 
against snci^ order. Ponnusami Mudali v 
Mandi Sundara Mudali. 27 Mad 255 F B = 

14-MLJ 356. 

Notes:— Fol 29 Mad 303, 12fi PR 1907==88 
P W R 1907 = 50 PL R 1908, 4 L B R 130; 
7 C L J 486; 10 C W N 601=2 G L J 1.53 
= 2CLJ 80, 9 0 0 205,33 Cal 757, F B = 
10 C W N 609, .3,0 L J 450, 100 P R 1907 
=17 P L R 1908, 58 P W R 1907 P 

1 P R 19u8, 1 S L H 86, P B, 1 S L R 149, 

2 Ind Oas 92=6 M L T 137=19 M L J 
394, 

41 . — Oiv Pro 0*^66 s 506 (=sch II, s 1 New 
Oode)— ‘All the parties to the suit, meanlr'g of— 
Decree Rased on award— Appeal— Judicial deter- 
mination. 

The words “ all the parties to the suit” in s. 
506, Oiv Pro Oode, must refer to the succeeding 
words, “any mattter in diference between them 
in the suit. ” The secHon refers to all the parties 
to a suit who are interested. (1887), A W N 215 
Ref. Therefore, where the decree based on an aw- 
ard was attempted to he set aside on the ground 
that all the parties to the suit did not join in 
the submission, Iipld that as the persons who 
were not parties to the award, never put in any 
appearance in the Court, and there was no matt- 
er in difference between them and any other of 
the persons who submitted the matter in differ- 
ence between them to arbitration, the 
objection was not valid. Where it 
was alleged that the Court passing a de- 
cree on an award refused to sumraon two of the 
arbitrators In accordance with a request made by 
one of the parties to the arbitration, that there 
was no judicial determination by the Court and 
that consequently an appeal lay, held that there 
was the judgment of the Court which was a ju- 
dicial determination, and that, although there 
may have been some ^regularities preceding the 
judgment as the decree was in accordance with 
and was not in excess of the award, no appeal lay 
therefrom. Pitam Mai v Sadiq AH 

24 All 229 = A W N 1902,19. 

Notes.— Ref: 1 SLR209; Dist; 29 A11423 
=4 A L .T 347 =a W N 1907 147, 17 M L J J94. 

42. — -Arbitraton and award— Suit for specific 
performance of award— Assessment of compensa- 
tion impossible. 

The arbitrator in a dispute between the 
owner and the lessee of a village made an award 
un the questions submitted to him tQ the effect 
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that the lessee should surrender possession at a 
fixed time wilhin the terms of the lease that the 
lessee should pay the sum uf Rs 800 to the lessor, 
and that as to arrears of rent due from the tenants, 
the lessee should obtain decrees and execute a 
conveyance of them to the lessor who was to pay 
to the lessee the aggregate amount of the decrees. 
Certain terms of the award having been perform- 
ed, the lessee sued for the ‘Specific performance of 
the remainder. He filed with his plaint a num- 
ber of decrees obtained by him against the ten- 
ants together with a sale-deed conveying those 
decrees to the defendant and prayed that the de- 
fendant might be ordered to accept the conveyan- 
ce and pay the amount of the decrees. Meld that 
even if the award were bad, the defendant hav- 
ing acted on it and accepted the benefit's it gave 
him, had precluded himself from impeaching it; 
also that the case was not one in which it was 
possible to assess compensation in money for the 
breach of the particular Condition in the award, 
and that the plaintiff was entitled to specific per- 
formance of the award. (1886), 54 Law Times 
Reports 729. Foil. Brij Mohan Lai y 

Shiam Singh 24 All 164= 

AWN 1901,208 

43. — Award beyond terms of reference-Ultra 
vires. 

An award that goes beyond the terms of the 
reference to arbitration made to arbitrators and 
deals with questions in excess of those so referred 
is to that extent ultra >'h*es, Muhammad 

Mumtaz Ali Khan v Farhat All Khan 

23 All 394 P C = 5 C W N 881 = 
28 I A 190=8 San 85. 

44. — Award prohibiting partition, when 
effective — Devolution of property, if alterable by 
award — Arbitrator, effect of entry made by in 
award already made. 

Award prohibiting partition of an estate liable 
tn partition cannot have any binding effect except 
upon parties who have agreed among themselves 
to abide by it. An arbitrator’s award cannot have 
the effect of making property which is divisible 
b 7 law, indivisible for ever. It is not competent 
to an arbitrator to alter the course of legal de- 
volution of property in a mode at variance with 
the ordinary principles of law governing the 
parties, in the absence of special custom pre- 
vailing in the family. (Appl 33 Oal 498; Ref: 13 
F R 1906). An entry made by an arbitrator in 
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the schedale of the property, after he ha<^ made 
bis award, to the effect that a particular portion 
had been given to the defendant as dower and 
was her separate property, was hpld to be no 
part of the award and to confer no title on the 
defendant, Tne arbitrator, after having made 
his award, was and had no juris- 
diction to make the entry which he did. 

Jafri Begam v Syed All Raza. 

23 All 383 ? C = 5 OWN 585=28 I A 111 

= 8 Sar 27 

45 — Suit enforcing award — Suit for specific 
performance of contract. 

A suit founded on an award is not a suit for 
the specific performance of a contract, any more 
than is a suit based upon a sale-deed a suit for 
the specific porformance of the contract of sale, 
and the mere fact that the title of the parties to 
the property had been declared by the award 
sued on could not make any difference. (23 Mad 
593, Foil; 5 All 253, IG All 3 Dist). 

Sbeo Narain v Beni Madho 
23 All 285 = A W N 1901, 83 

Notes.— Fol: 16 0 F L B 115; 7 0 C 305, 33 
ral881«4 0 L J 162; Ref , 10 0 0 218, U 
B R 19u9, Limitation 9; Dist. 26 All 497 
= A WNl2n4, 72. 

46— 8.622, Civ Pro C)de, 1882 —Appeal — 
Arbitration — Decree in accordance with award— 
Legality or validity of award . 

In a suit, in which there were several defend- 
ants, one of the defendants alone appeared nnd 
the others did not enter any appearance at all. 
The plaintiff and the defendant that appeared, 
applied fora reference of the case to arbitration 
and the suit was accordingly referred and a dec- 
ree was passed in accordance with the award. 

the defendants, who did not appear, could 
not challenge the decree by way of appeal on the 
ground that they were not parties to the reference 
and that, consep[nently, there was no legal and 
valid award. It was also decided in this case, 
that it was unnecessary to go into the question, 
whether the award was or was not valid by rea- 
son of the fact that some of th<^ defendants did 
noj join in the reference. (29 Oal 167=29 I A 
61, P 0 Foil ; 2 0, L J 163, 2 0 L J. 142 Appr ; 9 
OWN 873 Diss.) 

Chairman of the Purnea MunicipalDy v 
Siva Sankap Ram. 33 Cal 899. 

Note8.-i*ol.' 11 0 W N 1152. 

C, C. 133 ■ 
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47 -Binding character of award — Award not 
an agi cement but a judgment — Parties cannot 
nullify an award by non-action, but must agree 
mutually to treat it as nullity. 

An award is not a mere agreement bat is 
equivalent to a judgment. It is binding between 
the parties in all matters which it professes to 
decide. When once a matter has been decided 
between the parties, the parties ought to be con- 
cluded by an adjudication whatever it may be. 
In order that the parties should be remitted to 
their previous rights, it is not enough that the 
award was not enforced or that even both parties 
objected to it. There must be positive evidence 
that both parties agreed that the former state of 
things should be restored. 19 Mad 290 Folk 
Laldas Jibhai v Bai Lala. 11 Bom LR 20 
= 5 M L T 226=1 Ind Cas 105. 

48— 5*. 2, 623, 525, Civ Pro Code, 1882-- 
Punjab Courts Act (XVIII of 1384), s. 70 — Arbi- 
tration — Award— Application to file — Objections 
to filing of award— Appeal — Revision. 

An application was made under ss, 623 and 
626 of the Code, befnre the arbitrator had made 
his award. At the hearing, objections were rais- 
ed intpraha, that the award dealt with matters 
not referred to arbitration and that there had 
been a previous award. The Ooarfc, without de- 
ciding the objections, passed a decree in accord- 
ance with the award. On appeal, the application 
was dismissed on the ground that the reference to 
arbitration did not cover the matters dealt with 
by th« award. On further appeal, it was conten- 
ded that the appeal against the decree of the Ori- 
ginal C^nrfc w-is not competent, that the appeal 
was barred by time and that the award was valid. 
Held, (1) that the proceedings being under as 523 
and .526 of the Code, an app -'al lay as to the fact 
of reference and the award being covered by the 
reference. (8t P R 1901 =112 P L R 1901 Foil.; 
25 P R 1902, PC., Dist, );(2) that the appellant was 
entitled to deduct the time spent in making the 
review of judgment and, allowing the time so 
spent the appeal was within limitation; (3) that 
it was not necessary that the aw^rd should {have 
been given before application was made under 
ss. 623 and 525, Civ Pro Code, that it was not 
shown that there had been any previous final 
award and that the agreement to refer included 
all th^ matters in dispute. The lower appellate 
Court’ held that ihc obiections filed by the defen* 
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dant to the award were filed within time and sho- 
uld have been disposed of by the Original Court. 

that this finding was correct but this ques- 
tion could not be dealt with on appeal. On revi- 
sion, the Chief Court directed the original Court 
to receive the objections and dispose of them 
according to law, Bhagwan Singh v Ram 
Ktuf. 38 P L R 1906. 

Notes.-Dist: 8u P R 1909. 

49— Arbitrator deciding by lottery, if is an 

0 A a. 30 — Wager — Agreement to decide suit 
by lottery is a wagering contract and void 
as opposed to public policy. Suit for pos^iession 
of land. 

The lower Courts dismissed tht 
suit on the ground that there was an award 
by an arbitrator on ref'^^rence made to him. 
As a fact the arbitrator only put a lottery 
on the parties agreeing to it and he who got the 
price ticket had the property. Held, that there 
was no arbitration, and that there was no deeisi- 

by the a»'bitrat.or which can be called an award. 
Meld, also, that the agreement to settle the dis- 
pute by lottery was ah initio vnid and forbidden 
by 8 30, Indian Cnntract Act (22 Mad 212 Ref). 
Ktluram v Ram Dayal. 5 N L R 107— 

3 Itid Cas 55. 

60-rClv Pro Code, s. 622— Award — Decree in 
accordance with award -Defendant not appearing 
to file obiections— Ex-parte decree. 

Where the defendant did not appear and file 
objections to ^an award, ami decree was passed 
In a''cordance with the award under s. 622, Civ. 
Pro. Code, the decree cannot be said to have been 
plisaed eie-jjarte and the order reviewing it was ■ 
h«ld to be illegal. Sidhu Ram v Gaman. 

10PLR1901. 

51— Order rejecting application for filing 
award in Court under s. 535, Civ. Pro. Cnde, 
appeal from— Memorandum of appeal to be trea- 
ted as application for revision under s. t 22, Civ 
Pro Code. Certificate under s. 8, cl (cl, Act XlV of 
1»01, two Judges hearing application for revision, 
in the absence of. 

At the end of the memorandum of appeal 
from an order rejecting an application that 
an awaid may be fill’d in Court under s. 525 
Civ Pro Code, the appellant stated that even if 
no appeal lay, the Court was justified in interfe- 
ring with the order of the Court b.ilow in the 
exercise of its revisional powers under s, 622, 
Civ pro Code. Meld, that the Court co>dd not 
deal with the case in the exercise of iu revisional 
Qpwers under a, 622, Q\y Pro Code, Meld, that 
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an appeal did not lie. Meld further, that an 
application for the revision of the order of the 
lower Court would not be a proceeding which it 
was incumbent upon the two Judges, sitting to- 
gether, to hear in the absence of t^e certificate 
referred to in s. 8, cl (c) of Act XiV of 1891. 

Maharaj Singh v Lochan Singh. 

IOC Sup Vol 22. 

52— Ss.508, .614 and 521, Civ Pro Code, 1882 
—Limitation Act, sch. II, art. 158— Award 
made and filed after expiry of time fixed — 
Appeal. 

When a snit was referred to arbitration by a 
Court in compliance with an application of the 
parties, it fixed a time for the making of the 
award. The award, however, was made and filed 
in the Court after the time fixed by it. Neither 
party had applied for an extension of time nor had 
any order been made, by the Court itself, for ex- 
tension, before the expiry of the time fixed. Held, 
that an award made after the expiry of the time 
fixed by the Court, is ah initio void. It cannot 
be validated by an acceptance thereof by the 
Court after the expiry of the time, nor by an 
order made by the Court, for extension of time, 
after the making of the, award, because, when 
an award has once been completed and delivered 
into Court, it has no power to grant an extension 
of time under s. 5U, Civ Pro Code. (Id All 300, 

11 Mad 85, Poll; 15 Mad 584, 14 All 313, Ref.). A 
decree passed on such an invalid award is 
appealable. {2 a Bom 285, 16 Cal 482, 24 Cal 
469, 17 Bom 367, 18 All 422, Ret). Where an 
^ award is made after the expiry of the time pres- 
cribed by the Court for the making thereof, the 
Court ought to take jutlicial notice of its validity 
(13 All HOG Pol) notwithstanding the fact that 
neither party has taken any objection thereto. 
Art. 161 of the Limitation Act is inapplicable to 
such a case. Kewal’Lodhi y Baij Nath. 

2NLR 81. 

53— Ss. 618,622, 588, (26) Civ Pro Code, 
1882 —Modification of award under S. 618 — Ap- 
peal-Power of appellate Court to enter into 
question of misconduct or corruption of arbitra- 
tor. 

An appeal, under s. 688 (26) of the Civ. Pro. 
Code, is limited solely to the question of the cor- 
rectness of the order passed under s. 618 ; s. 622 
of the Coda does not allow an appeal from a de- 
cree based upon so much of an award as dispos- 
es of the matter referred to arbitration. The 
^ word ‘award’ in the last shntenee of s. 622 means 
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the modified award where the original award is 
modified. The concluding sentence of s. 522 of 
the Code does not empower an appellate Conrt 
to enter into the question of the corruption or 
misconduct of an arbitrator merely because he 
has delivered an award, which includes an ad- 
judication on a matter not submitted to him. 

Kalu V Khaii* Din. 13 P R 1906 

54 — Judgment — Arbitrators — Review. 

A judgment passed in accordance with the 
award of arbitrators is open to review. 

Buta V Guni Das. Ill P R 1881. 

55 — Ss. 521, 588— Civil Pro. Code, 1882 — 
Award — Objection of a ward —Award set aside — 
Appeal. 

Meld, that no appeal lies from an order under 
8. 521 of the Code setting aside an award. (8 0 
WN m Fol ; 10 All 8, Overruled). 

Ganga Prasad v Kura. AWN 1906, 64= 

3 AT. J 168 = 28 All 408. 

56 — Ss, 632 and ^25- Civ Pro Code, 1882 — 
Award, order refusing to file, appeal from— Appli- 
cation to file an award— Appeal. 

An order dismissing an application under s. 
625 of the Code, to ha^ean award filed in v ourt 
is not a decree and is not appealable. In s. 522 
the words *upon the judgment so given a decree 
should follow” refer to a judgment according to 
the award and not to a judgment or decision that 
the award is invalid and n^t binding on the 
parties. (27 Mad 255, 18 OaUU, P 0; 29 ,Cal 
1G7, 26 All 205, 28 All 21, 25 Oal 757 Ref). 

Ram Sewak Das v Dliarm Das. 9 O C 205B. 

Notcs-Ref, HOC lid. 

57 — S. 522 — Civ. Pro. Code 1882 — Decree 

made in accordance with an award Appeal 

against the decree depends on the validity or 
otherwise of the award. 

As soon as an award has been made and filed 
in Court, the powers of the arbitrators come to 
an end; they become f metis officio, and it is 
not open to a dissentient arbitrator to come in, 
afterwards, and sign the award, nor has the 
Court any power to allow him to so sign it. The 
award, if signed, subsequently, becomes illegal 
and invalid on that account. The question whe- 
ther, under s, 622 of the Code, an appeal lies 
against a decree made in accordance with an 
award, depends upon whether the award itself is 
valid and legal The said section pre- supposes 
a valid and a legal award, and not an award, 
upon which no decree could be pronounced. (13 
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All 300 = 18 I A 5a, 23 All 383, 25 Oal 141, 29 Cal 
167=29 1 A 51, Eef.) Ramesh Chandra Dha* 

V Karunamoyi Dutt. 33 Cal 498. 

58— Civ. Pro. node (XIV of 1882), ss. 511 and 
522 — Arbitration — Award — Finality o£— Afipeal 
— Revision. 

The words of s. 522 of the Civ. Pro. Code, are 
very clear and stringent and forbid an appeal 
except into so far as the decree does not respond 
with the award. Where the determination of a 
matter by the awa^d is not included in the de- 
cree, an appeal to that extent lies against the de- 
cre^^, but the appellant has no right to open the 
whole case on appeal. A revision application 
against a decree based on arbitration award on 
the ground of material irregularity is competent 
but it must have reference to the proceedings 
of the lower Court and not to those of the arbi- 
trator. The language of s. 520 of the Civ. Pro. 
Code does not make the remitting of the award 
compulsory on the ^^ourtibut.leave? it to'a discife- 
tion. A wrong exercise of discretion do 1*1 rot 
give any party right to apply for revision. ’When 
the parties to a dispute refer the whole case to 
the arbitrators, and tbe arbitrators erroneously 
decide a matter which does not actually fall 
within the scope of the case, their error is not 
one which can be corrected by the Court. 

Slta Ram v Dhani Ram. 35 P L R 1904. 

59— Award not filed in Court within six 
months, enforcement of specific performance- 
joint property, suit for division 0 ^ — Limitation 
Act, sch. II, art 113 — Civ. Pro, Code fl882), «, 
525. 

The fact that an award has not been filed in 
Court does not make it invalid, the provisions of 
s. 525, Civ. Pro. Code, being not imperative. (:i0 
Mad 490, 20 W R 420, Fol), Meld, also that a suit 
to enforce an award cannot be^ treated as a suit for 
specific performance of contract within the mean- 
ing of art. 113 of the second schedule to the Li- 
mitation Act of 1877. (23 All 2»5, Fol,). Meld 
also that where by an arbitration a property has 
been awarded jointly to some members of the 
family alone, a suit can be brought by any of 
such members against the others for the divisioh 
of that property alone without including the pro- 
perty which jointly belonged to the whole family. 
23 All 216 Foil. Thakur She® Napaixi Bingli 
T Thaku:p Bishunath Singh. TOC 369. 

60— Suit to set aside— Evidence recorded 
by umpire alone— Duty of arbitrators— Invalid 
award. 
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In a suit to set aside an award on the ground 
that from the commencement to the close of 
the proceedin:rs Hi' arbitrators did not attend 
a single sittinjj i that the umpire alone 
recorded the evf i«'»ice in the case : Held 
that until all the ai bitrators and the umpire at- 
tend every sitting, hear all the evidence, bring 
their minds to bear on the points at issue, and 
give an award according to their judgment on the 
merits of the evidence, there can be no award, in 
fact, made by them. Harpal Singh v Amip 
Singh. 1 0C181. 

61 — Arbitration— Award — Ss. 508, 621, 522, 
Civ. Pro Code, 1^82 ^Appeal. 

An award passed without the submission to 
arbitration of all the parties interested in the 
sublect-matter of it, and without an order of the 
Court as prescribed by s. 608, referring the matter 
in dispute to the determination of arbitration and 
fixing a time for the making of an award, is not 
an award in law. Held^ therefore, that, where an 
award is made without the submission of all the 
parties, and without fixing a time for the making 
and a decree is made in accordance with it, an 
appeal is not thereby barred Negi Put*an v 
Hifa Singh 6 A L J 333 = 1 Ind Cas 14.6. 

Notes.— Ref. 31 All 450*6 A L J 496=2 Ind 
Cas 368. 

62. — Award made by financial Commissioner 
in dispute regarding maintenance — Rules of the 
British Indian Association — U. P. Act, I of 1869, 
8. 33. 

* Against S a Talukdar, A and S pat in 
claims to be entitled to shares in the estate. 
Their claims were dismissed by the Financial 
Commissioner, Mr Davies, on the 27th August 
1867; but he advised them to accept any main- 
tenance awarded to them by the Committee of 
Talukdars. Subsequently on the 9th January, 
1869, the Financial Commissioner made the fol- 
lowing awa^d in respect of their claims : — “ The 
shares in compliance with Mr. Devies’ order 

have applied to the Talukdars’ Committee 

The case has now come to me for disposal, not 
judicially but as supervisor of the Talukdars’ 

proceedings A who is childless will receive 

fo^ his life a two annas share in the estate. S and 
his heirs will receive in perpetuity a 3 annas 
share in the same estate. On the death of A, his 
share will be divided equally, one anna will 
revert to S S and his h<»irs and successors, and 
one anna will go to S and his successors, ” A died 
and one anna accordingly went to S making his 
share up to 4 annas and one anna rev erted to 
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S S. S was put in possession of laud having a 
gross rental equivalent to the profits of a 4 
annas share. The plaintiff, the son of S fcj, 
sued the defendants, the descendants of S alleg- 
ing that the award of the 9tb January, 1869 
was in the nature of an award for maintenance 
and must be read subject to the rules of the Bri- 
tish Indian Association framed in 1867 and that S 
having died, he was entitled under those rules to 
25 per cent, of the gross rental from the first 
generation of his heirs as rent payable by the 
defendants to himself. The defence set up was 
that the I^mancial Commissioner was acting 
purely as an arbitrator and not as in any way 
connected with the British Indian Association 
and that the rules of British Indian Association 
could not be read into that award the effect of 
which was to confer a share in absolute proprie- 
tary right on S and his heirs. Held^ that the 
Financial Commissioner, when making his award 
of 9th January,! 869, was acting as a private gentle- 
man and not in any official capacity and that 
his award should not be treated as award made 
by the British Indian Association or read subject 
to the rules of that Association. 

G«nga Bakhsh v Balip Singh. 7 0 0 218. 

Notes;~Ref; 9 0 C 179. 

63. — Award — Provision in award to pay a 

certain sum Person not a party thereto, 

whether can take benefit of it — Implied trust. — 

Where, in an award to which the plaintiff was 
no party, a provision was made that defendant 
should pay Rs. 100 to plaintiff on the responsi- 
bility of his share of the property, and it was in- 
tended entirely for the benefit of the defendant’s 
brother. Held^ that there was no trust created 
in favour of tb^ plaintiff, and that he acquired 
no interst under the award as he was no party 
to it. (11 I A 20 = 6 All 322, Ref:). 

Shrinivassaya v Sitamma. 5 MLT 199. 

04, —Power to extend time for making 
award ’’—Arbitration Act (IX of 1899 ). 

The Court is competent to extend the time 
for “ making ” the award, even after the award 
has been made by the arbitrator. ( 1 3 All 300, 
14 Ail 343, 9 Mad 476, Ref: ). Seth Utoomal 
Vasoomal v Setli Haridas Asanand. 
4 S L It 26=7 Ind Cas 595. 

65. — Legality oE award opposed to Hindu 
Law of Inheritance. 

An award of arbitratois cannot be questioned 
on the ground that it is opposed to the Hindu 
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Law ol Iftheritanoe. 1 C L K l.?o, 8 0 P L E 102, 
®®L Mt. Janki V Pusa aLai Umpao. 

»» t>. . 14.CPLR94. 

66. —Binding force as against parties to Sub- 
mission-Effect of Signature to award- Validity of 
award made in excess of authority. 

An award of arbitrators derives it binding 
I** force as against the parties entirely from the 

previous submission of the latter to the juris- 
diction of the arbitrators and the subsequent 
signatures of the parties in token of consent does 
not in any way affect the character of the docu- 
ment. It is neither more binding upon the parties 
when signed by them nor less binding when they 
do not sign it, Ic is binding in the former case 
because it is the judgment of a tribunal to which 
parties had unconditionally submitted before 
adjudication and not because they had subsequ- 
ently acknowledged the justice of the decision. 
Where the arbitrators had been directed by the 
parties to divide certain properties and had not 
been directed to dO' anything more a decision by 
them as to the respective shares of the parties 
without making a complete division of the pro- 
perty is not valid. (2 Cal 386, Dist.) 

Jagannath v Rambux. 6 C P L R 95. 

67. — Validity of award by majority. 


An award to be valid must be the unanimous 
award of all the arbitrators unless the agreement 
of reference allows a majority to give a decision. 
(19WR47, 7 Mad 174, Yol) 

Rama v. Mana. 12 C P L R 112. 
Kotes;--Oited, 4 N L R X8I. 




68. — Civ. Pro. Code (Act V of 1908), s. 2— 
Arbitiwition — Award— Objection against — Order 
disposing of objections— Apppeal-Revision-Order 
Decree. 

The plaintiff preferred objections to an award 
in a case referred to arbitration through Court. 
The Court, by an order dated the I5th February, 
1910, having considered the objections, passed an 
order in these terms ‘‘ I refuse to set aside this 
award. ” The case was adjourned to several dates 
for arguments on other aspects of the dispute, 
but before any order was passed, tne plaintiff 
appealed against the order refusing to set aside 
the award. In reply to the plea that the order 
was not appealable it was contended that the 
order was a “ decree ” within the meaning of 
g. 2 cl. 2 of the Oiv. Pro. Code, and it was also 
urged that the appeal may be treated as a 
revision. JSsld^ that the contention was not 
valid and an appeal was not competent against 
the order, for it could not be held to be a 
decree. EeU, also that the appeal could not 
be treated as a revision; for where in arbitration 
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proceedings an appeal is not allowed, revision 
would be still more objectionable. (25 P R 1902, 
P C, Fob) Narpat Rai v Devi Das. 1 P 
L R 1911 = 9 Ind Cas 385 = 12 P W R 1911. 

69. — Reference under mistake of right Mis- 
take one of law- Award not to be set aside. 

Where an award was made in pursuance of an 
agreement to refer, the award could not be set 
aside on the ground that the parties to the agree- 
ment laboured under a mistake that all instead of 
one of them were entitled to the estate in 
question and the mistake was one of law and not 
of fact. Manbodh v Bari Bohu. 3 C P L U 89. 

70. — Bc'i judieata Order refusing to file 

award — Suit to enforce it-Whether barred. 

An order of a Court refusing to file an award 
does not appear as res judicata in respect of a 
subsequent suit brought to enforce it, inasmuch 
as no appeal lies from the order refusing: to file 
it. (28 All 21, 32 All 484, Ref). Shib Chapan 
Das V Ramchunder Sarup. 8 A L J 315. 

71. — Setting aside award— Misconduct of ar- 
bitrators— Mere suspicion not Sufficient-Express 
or implied fraud or corrupHon necessary. 

To induce the Court to interfere with an 
award on the ground of misconduct there must 
be something more than suspicion. The miscon- 
duct must amount to corruption or fraud or to 
something from which fraud or corruption might 
be inferred. The mere fact that an arbitrator is 
indebted to one of the parties is not sufficient to 
set aside an award, thoueh it may be a matter of 
suspicion. Mukund Ram Sukal v Saligram 
Sukal. 2 C P L R 202. 

72. — Reference to arbitration without, inter- 
vention of Court — Order of Assistant Collector, 
first class, directing award to b#> filed —Whether 
appeal from such order lies to District Judge. 

Keld^ that no apeal lies to the District Judge 
from an order of an Assistant Collector, first 
class, directing that an award made on a 
matter referred to arbitration without the inter- 
vention of the Court should be filed. Gobardhan 
Prasad v Gurprasad Ram. 8 A L J 1090. 

73. — Avvard — Special performance — Suit on 
an award not a suit for specific performance of 
a Contract-Limitation —Limitation Act (IX of 
1908), sch. I, arts. 11.3, 116, 120— Specific Relief 
Act (I of 1877), 8. 30. 

A suit for recovery of money payable to the 
plaintiff under terms of an award based upon 
a registered agreement to refer to &rbitration,and 
which has not been paid, is not a suit for enforc- 
ing the specific performance, but one for com- 
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ponsation for non-compliance with the terms of 
the award, and for purposes of limitation is 
governed either by art, II601 art. 120 of the 
Limitation Act. S. ^0 of the Specific Belief Act 
lays down that, when the question is one of speci- 
fic performance, the Court has the same powers, 
and should proceed upon the samp principles, in 
the case of an award as in the case of a contract. 
The way to consider the question is to takp the 
terms of the award before the Court and to see 
whether, if the same terms had been embodied 
in a contract between the parties, the suit is or 
is not one in which specific performance of those 
terms is claimed and ought to be decreed. 

Kuldip Dube v Mahant Dube 8 A L J 1138. 

74. — Award, grounds for setting aside of — 
Arbitrators, powers and duties of — Misconduct 
of arbitrator— Civ. Pro Code, 2ncl «5chedule, 
paras 14, 15 and 20— Limitation Act, art. 158. 

Subject to any limitations contained in the 
instrument of his appointment and to any statu- 
tory directions as to th^^ manner in whmh be is 
to discharge his duties, an arbitrator may conduct 
his proceedings in any manner he thinks fit, so 
long as he acts in accordance with the principles 
of justice, equity, and good conscience. Re is not 
fettered by rules of practice which Courts of law 
adopt for general convenience, nor bound by the 
adjective law laid down in the Code of Civil Pro- 
cedure and the rules made under it, or th« rules 
relating to evidence to be found in the Indian 
Kvidence Act. He may also, in forming bis judg- 
m^nt, act upon merely moral consideration of 
which a Court of law could not take cognizance. 
Where the award is good on the face of it, the 
parties cannot object to the arbitrator’s decision 
either upon law or fact, and the Courts will not 
ordinarily review his discretion, provided he acti 
within his authority and behaves fairly to each 
party. Nor will they interfere with his 
judgment or aoy mere ground of mistake. 
An arbitrator called as a witnesses in an action 
on an award might be examined as to every 
matter of fact wfrh reference to the making of 
the award, and whether in his estimate of the 
compensation he took into consideration any 
matters not included in the reference and there- 
fore not within his jurisdiction, but he cannot 
be questioned as to the elements which he took 
into his consideration in determining the qmn- 
turn of compensation, or so as to scrutinise the 
exercise of his discretionary power to award com- 
pensation. Reid, further, that the principles 
accepted in the KngUsh law for regulating the 
conduct of the arbitrators are not inapplicable 
to arbitration-proceedings held in this country. 
Nor are the powers of the Courts in India to 
review the proceedings of arbitrators any more 
extensive than they are in England Reid also 
that art. 158, Limitation Act, cannot apply to 
a written statement which a defendant is re- 
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quired to file in answer to an application for the 
purpose of having the award made a rule of 

Court. Badruddin Hasan v Amir Begam. 

14 0 C 308. 

75. — Award, private arbitration — —Partial 
enforcement of award by Court — Jurisdiction of 
Cuirtto give a decree on portion of award — 
Award, rule of construction of— Liberal cons- 
truction — Arbitrator, power of — Substantial and 
com plot** justice, if sufficient— Award, beyond 
refeT’enc*^, if enforceable-ObjecHon to the award, 
it can be taken by the party in whose favour it 
is made— Civ, Pro. Code ( Act XlV* of 1882), 
s. 525. 

An arbitrator is not bound by mere rules of 
practice which Courts have adopted for general 
convenience, and he has greater latitude than 
Courts of law to do complete justice between 
the parties according to equity and good cons- 
cience. In this view, Courts are never astute to 
entertain technical objections to awards. The 
Courts will not review awards upon the merits, 
they will not constitute themselves as Courts of 
appeal to examine whether or not the conclusion 
at which the arbitrator arrrived was sound, beth 
in point of law and in point of fact An arbi- 
trator cannot, however, go beyond the precise 
quesrions submitted; it will not do for him *0 
determine any claims or demands, though exist- 
ing between the parties to the submission, save 
only thos^* which thoy have agreed that he shall 
decide. The submission furnishes the source and 
prescribes the limits of the authority of the arbi- 
trator. The arbitrator is inflexibly limited to a 
decision of the particular matters submitted; he 
cannot take upon himself an authority which the 
submission does not confer. Where, the matter 
in controversy submitted to the arbitrator was 
whether the plaintiff had a right of way over a 
special strip of land, and not whether the plain- 
tiff should have access to a particular part of the 
village across the land of the defendant, the arbi- 
trator was bound to base his decision upon an 
investigation of the first question, and, he had no 
authority to lay out a new path on a piece of land 
over which neither party alleged a right of way. 
It is only the party prejudiced by the exercise Of 
excessive authority by the arbitrator who is en- 
titled to object to the award by reason of it; the 
party, in whngf* favour the erroneous action of 
the arbitrator operates, cannot be heard to im- 
peach the validity of the award on this ground. 

is not competent to the Court, in a 
proceeding under s. 525 of the Code of 1882, to 
direct that the award bf* filed in part: the Court 
is bound to refuse an applicatinn made to it for 
filing the award, if in its opinion the award is 
open to attack in part. Narsingh Najpain 
Singh V A jodhya Prasad Singh 15 C L J HD. 

76. — Award— Construction —British Indian 
Association, award made by— “in perpetuity,)” 
meaning of— Suit for possession after the death 
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of the grantee— J urisdiction of Civil or Bevenue I 
Court — Oadh Bent Act (XXlI of 1886j, a. 108 ; 
(5- A) — Besumption of rf^nt-free grant— Suit for 
ejectment against transferee. 

Under an award of the British Indian Associ- 
ation, the appellant’s predecessor-in title was 
granted a village rent-free ‘ in perpetuity.” Held, 
that the award did nnt confer any under-pro- 
prietarjr right ; nor did the use of expression “ in 
peepetuify ” imply an extension of interest be- 
yond the* life-time of the grantee [8 All 39, 12 I 
A 159, U All 194, 7 0 C 90, Bel on, 2.^ Oal 838, 
23 I A 64, Dist.]. A suit for possession of the 
land, after the death of grantee, against the trans- 
feree of a non-transf t Table grant, is not a suit 
for resumption within the meaning of s.108 (5- A) 
of the Oudh Bent Act. [t is merely a suit for 
ejectment of a trespasser, and as such is cogni- 
zable by the Civil Court. [3 0 C 48, Bel oii], A 
taliikdar is entitled to sue in ejectment against 
the transferee of a non-tranaferable grant alone, 
without at the same time or previously suing tor 
resumption of the rent-free grant as against the 
grantee or his heir. Shambhu Nath v Rudra 
Pratab Narain Singh. 12 Ind Cas 324. 



77 — Misconduct — Failure to hear evidence.— ! 

Whether the arbitrators should or should not 

hear evidence and the parties by counsel or other- 
wise must depend on the particular circumstan- 
ces of every case, the arbitrators exercising, in 
a judicial manner, their discretion in the matter. 
The refusal to hear evidence in a case where the 
arbitrators cannot decide a matter in dispute 
without hearing evidence would amount to a 
misconduct on the part of the arbitrators. It is 
improper for the arbitrators not to hear evidence 
to ascertain as to who are the persons liable on 
a contract entered into in the name of a firm. 
An award made against a firm, without ascer- 
taining who are the persons who constitute it, is, 
on the face of it, bad, and no court can make a 
decree, in such circumstances, upon the award 
against a firm Hui*dwary Mull v. Ahmed 
Musaji Selaji, IB C W N 63-1 Ind Cas 371. 

Notes:— Bef: 36 Oal 388 = 13 OWN 297. 

78— The Second Schedule r. 16 (1882 S. 521) 
Arbitration— Award making and delivery of— 
Code of Civil Procedure (XIV of 18«2) sections 
S08, 614, 616, 521. 


The validity of au award made under the ^r- 
der ot a Court depends upon the making of it 
within the period allowed, and it is immaterial 
on what date it is filed. (22 Mad 22=13 Bom 119 
folio 8 All 513 not folio. = 13 All 300 P.C,ref.to). 

An award cannot be “made” till the mind of 
the arbitrator has been declared, and such decla- 
ration requires, authentication by signature. But- 
in S 616 Civil Procedure Code the word “made” 
is used in the uutechnieal sense. Asajiullah v. 
MstliftmiTiad Nur*, 2 A U J 20i — 

1905 AWN 47=27 AU 459. 

79—0 23 r. 3 (-1832 S. 375JI— Oral «ubmis- 
sion-Arbitration Act (IX of 18»9)-NeteB=iity for 
submissiop in writing— Award ou oral submis- 
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sion — Validity— Civil Procedure Code (Act XIV 
of 1882), S. 376— Adjustment of suit— Award on 
oral submission not an adjustment. 

The parties to an administration suit, consent- 
ed (at the hearing), to its being referred to the 
Commissioner, to take the usual accounts and to 
determine their respective shares. . 

Accounts and objections were filed before the 
Assistant Commissioner, and the parties appeared 
before him, when it was orally agreed, to save the 
costs of a lengthy inquiry, that the Assistant 
Commissioner «ihould deal summarily with all 
matters in dispute and draft terms by which the 
parties were to be finally bound, and the Assis- 
tant Commissioner personally explained to de- 
fendants 1 and 6 that they would be bqund by his 
decision e\en if he decided to give them one 
rupee. To this thoy ^.greed. The Avssistant Com- 
missioner, in due course, arrived at a decision, 
but defendants 1 and 6 considered that it Award- 
ed them an insufiScient amount and declined to 
be bound by it. Upon application being made 
by plaintiff that -’.n adjustment of the suit might 
he recorded under S. 375 of the Civil Procedure 
Code, on the basis of the Assistant Commissioner’s 
decision. 

JEteld, that the^'e had been no adjustment of 
the suit. There had been no written submission 
to arbitration as provided by S. 4 of the Indian 
Arbitration Act, and, consequently, there had 
been no legal and valid reference to arbitrnMon, 
and the Assistant Commissioner’s award ( for it 
really was an award and nothing else ) had no 
legal foundation, and could have no legal conse- 
quence. As there had been no reference to arbi- 
tration and no award,there had been no adjustment. 

Semhle, that the Indian Arbitration Act ap- 
plies to such an arbitration. 

Where a special procedure is provided for ex- 
traordinary extra-judicial methods of setting dis- 
puted claims, nemhle, that it was the intention of 
the Legislature, that that procedure and no other 
was to be followed. ( 20 Bom 304 and 26 Bom 
76, commented on and distinguished ). 
Rukhanhai v. Adamji Sh»ik Rajbhai, 10 
Bom L R 366 = 33 Bom 69=1 Ind Cas 622. 

80— b. 26 ( 2 )- Jurisdiction— Compensation— 
Award. Where no claim pursuant to a notice 
under sec. 9 of the iiand Acquisitiou Act was 
made by a parry interested to make a claim, 
That the Land Acquistion Judge under 

sec. 26, sub- sec. (2) had no power to make an 
award for an amount exceeding that awarded by 
the Collector, unless the claimant satisfied him 
that he had sufficient reason for refraining from 
making his claim in due time. The JT udge should 
state his reasons for allowing such a person to 
prefer hia claim. The Secretary of State for 
India in Council v Goyind Lai Bysak. 

12 CWN263. 

81 — 8.2 01,16 Art 46 (o) -Instrument of partition 
— Award directing a partition-Stamp.*- An award 
whereby the arbitrators indicate the division of 
property among the rival litigants is an instaru- 
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ment of partition witbin the mf‘anir«g of S. 2 OL 
16, Kalidas v Tribhtivandas. 

8 Bom L R 869=31 Bom^8. 


82 — An award was made By arbitrators in 
England directing Defendant to pay Plaintiff’s a 
certain sum. The award was by an order of the 
Ist. March 1902 of High Court, Q B D: England, 
directed to be enforced in the same manner as a 
Judgment. Defendant left England^ and left the 
sum unpaid. Plaintiffs instituted suit in the 
Original Side of the High Court of Calcutta to 
recover the said sum hnt at the time o! the 
institution of the suit. Defendant neither dwelt 
nor carried on business nor personally worked 
for gain within the limits of its original jurisdic- 
tinn. Plaintiff’s Solicitor, however, at an inter- 
view in Calcutta with Defendant had given an 
undertaking to Defendant not to sue him until 
he heard from Plaintiffs in consideration of 
Defendant’s undertaking to pay £500 immedia- 
tely in part payment. 

That, that the Defendant’s under- 
taking on consideration of Plaintiff’s attorney 
forbearing to sue was not a “ cause of action ” 
within the meaning of cl 12 of the Chapter and 
the High Court had not jurisdiction to entertain 
the suit (22 Q B D 128*, L B 8 C P 107 ) referr- 
ed to. 

Obiter per Maclran 0 J— An order under S. 
12 of the Arbitration Act ( 52 & 53 Vic. 0 49 ) 
enforcing an award made in England is not such 
a judgment that a suit in this country can be 
instituted on it as on a foreign judgment. 


Deep Narain Singh v Minni DictcPt 
8 C W N 207 = 31 Cal 274. 

83 — Sob. IT r. 16 0882— Ss. 522, 606) ~ 
Appeal from award-Objections^Alleged miscon- 
duct of the arbitrator— Dismissal of objections— 
Decree in accordance with the award — Incom- 
petency of appeal from such a decree. No 
appeal lies against a decree passed in terms of 
the award mad^-^ on a reference m an arbitration 
under S. 506, 0. P C. on the ground of mi'^conduct 
on the part of the arbitrator, except in so far as 
the decree is in excess of, or not in accordance 
with, the award. Obiections «»uch as those filed 
by the appellants are more or less frivolous and 
are not misconduct within the meaning of that 
expression in the Chapter on Arbitration in the 
CPC. Hansraj v Suudar Lai and 

Dwarka Das 7 C L J 620=12 C W N 585 
=18 M LJ 266 = 10 Bom LR581= 
35 Cal 648 = 35 I A 88 P C=138 P L 
R1908*^99PWR 1908=14 BuuLR146 
=4 M L T 25 = 80 P R 1908. 


Award, appeal against decree in^ 
terms of. 

See Appeal — Arbitration. 

Award by arbitrators. 

See ( I ) Madras boundary Marks Act. 

(2) Arbitration. 


Award by one arbitrator only, 
effect of 

See Arbitration- A ward. 

Award made but not filed within 
the tim 3 specified by order of 
Court. 

See Arbitrations.. 

Award, making and filling of 

See Arbitration. 

Award not disposing of alt the 
matters referred 

See Arbitration. 

Award of Arbitrators. 

See Arbitration. 

Award of arbitrators tor division 
of family property. 

See (1) Stamp Act. 

(2) ArVutration, 

Award of commissioners conclu- 
sive. 

See Nawab Nizam of Bengal debts Act. 

Award of Compensation 

See Land Acquisition Act. 

Award set aside on the ground of 
misconduct of arbitrator 

See Arbitration-Awarrls. 

Awards, suits concerning 

See Right of suit. 

Ayautaka Stridhan. 

See Hindu Law— Stridhan. 

Ayautaka Stridhan Descent, 

1— Hindu Law, Inheritance— Ante-nupfeial 
settl<=‘raent — Absoln te interest — Mitakshara — Ma* 
yukha — Construction — Co-widnw-Husband’s bro- 
ther’s sen— -Brihaspati— Dayabhaga— Stridhana. 

By an ante-nuptial settlement the propertpr 
now in diqpute was conveyed by her husband to 
K, her heirs, executors, administrators, asai^na 
for ever, and it was provided ‘-if the said K shall 
die after the said intended marriage had been 
celebrated and completed without leaving Issue 
of the said intended marriage, who shall succeed 
to a vested interest in the said property^ then the 
said property shall be dealt with as she may di* 
rect or declare by Will or Deed or failing any 
Will or Deed, then the same shall vest in her 
legal heirs according to Hindu Law of the Bom- 
bay School”. 

EpU, whether the deed is to be construed 
according to English T.aw or by Indian Law. R 
took under it not a limited interest only, but an 
ab'iolute estate of inheritance. Bai Keaserhai 
V. Hunsraj Morarji, 4 C L J 9 » 

16 M LJ44.6 = 30 Bom 431=33 I A 176 P C. 
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